13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. q

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

* hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of repIy/comments. Adjourned. To
come up for reply/comments as well as prelimi
13.10.2022 before S.B.

ry hearing on

(Mian Muhammad)
Member (E)
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The appeal presented today by Mr, Mir Zaman Safi Advocate may
he entered in the Institution Repister and put up to the Worthy Chairman for

proper order please.
o)
REGISTR .

This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on 24 -5- 2 O _.Notices be issued to appellant

and his counsel for the date fixed.

CHAIRMAN

Learned counsel for the appellant present and
requested for adjournment to further prepare the brief.
Adjourned. To come up for preliminary hearing on

- 10.06.2022 before S.B.
E3

(Mian Muhammad)
Member (E)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR KMM‘ Pattuchs
APPEAL NO. 638 po e £93
Mr. Sardar Ali, C.T (BPS-17), patcals S [2022-
Govt: Institute for the blind, Swat.
......................................................................... APPELLANT
VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF_DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

That on acceptance of this appeal the respondents may kindly be
&‘I]thn—daglrected to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from
Registrarthe date of devolution under the 18" Constitutional Amendment to the
lo|lJ |»™>  Provincial Government ie. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor

of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as C.T (BPS-
17) quite efficiently and up to the entire satisfaction of his superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
"under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
Province before the commencement of 18" Constitutional (Amendment



Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
AIIEXUTICeeosseesscessscecsssesssssassosnnnsassnsescunesssscasaasassessssssssassns A.

That colleagues of the appellant serving in the Directorate of Special -
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as anNEXure....ceveviniieieinriieiineincnnnnnn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as ANNEXUTIC...iveeiieeierrerieriseiasrenrsreeseseenssensonssonns E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure......oceevsseeneenenneene. F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
for appropriate order. That the provincial Cabinet approved Health



LA
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Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure.......ccvveeveeiienrneinecnnnn. G & H.

8-  That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Educatlon Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNeXuUre.....ceeeererieieierinenineairennnenenns I.

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANIIEXUTIC 4 s s seeenesssosnassosenssssensssessstasessesssssssssassssssnssssssassesanse J.

10- That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, ﬁnconstitutibnal, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department. '

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

SARDAR ALI _
THROUGH: -

MIR ZAMAN-SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.
e
D‘%/(PO T

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3- ANY OTHER CASE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
APPEAL NO. /2022
SARDAR ALI VS SPECIAL EDUCATION DEPTT:
AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

i

MIR ZAMAN SAFI,
Advocate
High Court, Peshawar
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covered’ under category of Flealth Personinel, the said | "\

Corder dated” 21,03, 2010 by respondent’ Na.l may |
lhuclors.. be set aside and it bv.. declared that the u'ctiop .
R . of respondent Mol i i ithdrawing the suid allowvvangn|.
" “and recovery thereof from the salaries of appellants, - iy
malafide, illegal, violative of principles. of" locus| A
pocnitentiac, unf.ur, un_;ust unrcasonable, '1rbxtr'1ry ' C e
fanciful and capricious and that are entitled. to receive '
the: siumne, lrum the date it has bcc.n wnlhdrawu and S
“stopped lrom p.xymcul b : o L

3. S 'lhc lcamcd counscl I'or lhc. d])pc“dﬂl.} argued le, the

' appcllants bcmg l'cdcnl government Scrvants ynder Article - 240" of'.
' Constxtuuon of the Islamxc Republic of Pakxshn, 1973 and covcrccl inder E
Section 2 (b) of Civil Scrvants Act, 19'73 were t.nuucd lo all pn' :md'
allowances prcs.\.nbgq by Federal Gu.vu-xjuucnl for its cnpryxﬁcs. Flether - :
stated that financial dircctive contained in Ministry of Finance OM :
"Né.z'(-IB)R-ZI’J.OH‘ d:itcd 06.02. 201" was’ unambigumxS~ ond .c'lcarljef f
j supul'm.d admns:huh(y ol Health /\llmv.mu. to all. lu,allh puson u.l! xn}‘é"l
cmployment ol Federal Covunmuu in B3PS .S\.lu....u. but d.,\pxlc e s ‘;:lid'.f:]~
nnuhu.umn ul’ lhc Finanee Dwmun. llu., ,\ppx,ll.ml\ were dupuv«,cl of ;lhc,-
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: SSAME pefierr Thu e

nrucd uounsc.l
¢ .Lspondc.nl =Fin; mcc Divj

vchc:i:chlly argucd thay (e

:md cold m thc Same hrv.uh .s on e one h.md uh.xd

P& 3 (-’

Islamabad Nngh Coun Ist

0N the ouher hang
“the Same. c.l:um vide: 'unlcr diteq 21 .03, ”016 He ¢

B ~Onee s Branted ang acted - upnn h

' lht. .'lp,u.l 1(.’; in THTP ,..x .n\'xsc. co; Biien

\ !hcy‘ dcclmul

A ereate .l vu(ul n"hl which t.mlld not pe

y in violation of puncxplc of g
.xmn.“.m( lnlly wgued

_ \\uhdmwn umla(u.lll\'

dural ;u\ucc. l’hc
lcnmcd c.omm.l lor lhu

al unpugnccl ordu\ werg
 Void ap mmo. con

am. Nn-judice - an h; ving

\\llh(lr’l\\'.ll / .\(upp.lL'L af Nitlipys .unmml'ud o puni.ﬁ"lnnc |

be $warded Withaouyg adopting, the dyg' Process OoF L

Gov CIAment Sepy anty (liﬂ‘ic't'm.y mul l)n'.uphm.) Rules, | 1973,

4, * The ':xpp;::x!:f Werg rcsislcd '

: o : ey
thay the sajg :x”ow-uuq“ﬁn.\ tioy .ulnmuhlu lothe nppc“nn(s
|

as they did ucTt
Hunoof huhh t.

saith pcrsonncl Meag
a Pcrson \vho hcld a pos( in any instituge or orgamz

i the hcalth scctor and mcludc_ci in Sy,
the Hcauh Allowancc was

- Laly pmlcr the datinge PRisonng) ow:usc he

ation dchvcrmg scrvuc(.

as Lury wer. submt(tcd that
n“qwcd provx tQﬂ']“V o the appellang; by the

letter dateq g, 038 201’2 bu

a rc!'crcncc lo lhc. Finapeg vaxsx
its concurrcncc for admns:blhl} of He
same op l4, 03 2013 ou.the ground lha( lhc.
‘of cducatiop; (rmnmg :md reh ’
with (ll\.lblhll(.s and, hc.m.c cd_uld.um be dbclnrcgl ax hu\llh P
bcumu: Cntitled for (g, said ;xl!_uwimgc. The cAD
commumc.mon lo AGPR Conveyy snnu:on of' th

DGsE cmployccs Withay cu..c.:rrcncu of the Fiy

subccqucntly that Dnv:sxon sent

Y were involved i, the p'roccss

.r#onncl to‘
D on 13.03.2013 in its

ance Divisiun fiand {he

AGPR  inade Frovisiona| Fayment” g the 3ppcliants, . \vhxch was

\ubSLqucnlly (lm.onunucd .lm.r verification ol umllcmuu in ordu' o’

, prevent he misuse of Ihm allowance b_v lon-entitley pcxwuncl At was

.xdxmuul the chum of

ISion- Wns blm\'mr' hoy

H !.‘- ul\.(. ul 'h' “\”"ﬂL .

onu.ndcd (h ar (hc benefi,

no s.mum' ul' lnw ng

on lo scek
allh Allowancc whicly xugzcucd the|

Vol Persony |
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(@ S 5.0 sas m_573(1<)'c:~';/20'16’;:::. with M.ps,

. ‘n;ipn")\f;tl ol the 1y im\; 'Minislﬂ‘.

throug) y Summary, spegilically moyeq for
Hospitulg i.c.” Pakistas, Instituie of Medicyy
o ASticn}ccs;_]:,C’. "PoJ_}'-'g.jli_uié and aniénnl'lhslilulc 'o_I"RchabiIi(u(io'n MCdfcil‘lc.
( : Lducatjo, & Sociul Wclﬁﬁ‘c,
o eucitionay body, -deal Wil the .

= e Federy) 'Gb\-'crmncnt

being an
‘ocess of cducation, training ang

“rehabil ?_(atié:;-_bf dx‘;.‘z‘ljl(:'_d'_ chil dren.

and. pérs_ons':with 'dis’ab_ili(ics; waich wyg -
- carried out by & muiti-peofessiong) (eam inc‘ludiiig"'lcn'chc;s}' Professionals,
: ,UOC(OI‘S;‘ﬁd;)rhxi.‘;lru(ui‘:;, mini:;lcr!':x_l. and ﬁuppmf(ivc-/ Zli;éi”:l{')' staly did .uu(l
' of healipy Oorganizatjon and could pg
*healu p'crs\onncl' Wogel the gujg allowsee, The responden NO3 .-

fall"willu‘n the dmbj; t be deelargd as

AGPR in its parawis, commcn_(ssubmiucd that the identjcg] Cases litled Dy,

Farkh F, .L'odhi.-. cle. vsv"-Scc:c(ary Finance were: sti]) 'pchding before (e ‘
Hon'blc Sup}cmcCou‘r( of Pakistan, i . a

5._ i We licard e learned counsel ifor the parties ang perused the
. fecord, ' _
G. r'l'hé'!)cnlm- ui“uw:mcc'cifu;zi‘m one basic pay ol’rumiiﬁg.s:xlnry -

was Granted (o the health wrsonnel gy, the e Noyment
: ; I _ |

ol Pederat
Govcmmcnl." in [y 'Schdmc.“\\'

i elteg l':"uny ()I.Ul'.ZOIZA. I way inx'ulé.._-.' '
al cadres, In reply to.a qQuery rajseg by j-/:\GPR' Yi:d‘C' E
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thalA'hcaIU-x personnel mcant a persons .\vhg hcld a ‘

admissible 1o non-clisjg

Post in. any institute or .

Organization dclivcring‘scr'viccs i -the health geeror and includeg in

Federa) Govemmeny from any Provinee or oth‘cr’auﬂiority and who was o

€oatract, or on work charged basis or who was paid from ¢o

-The 'apﬁ_cllants arc -nciihcr'.(lcplxlatxox;is;s' Irom ‘any Provin

“civil scrvums under section (b) oltthe Civy Servants /\él;'197'3 ux'u'l"ul'c-,'-»-"-':- .
dclivcring scrvices to ',lh-c ‘disa‘blcd,v children 7 Pcrsons, <'ﬂ1c-bcx§¢5¢inrics / ,
appellants conipriscd of Acudemie and 'Adminislmtivc.Cadrcs. According .
10 the definition furnishey 'by the Finanee Division vige lhcir‘_ u.0. dated -
27.03.2612 Ulc appcll:u_us.a‘x'rlcrunlillc‘d ul)‘hc:ll('h'vnllnw:mcc.lXn 'p:u"nx-(:-gzﬁ 7
under Facts of parawise comments fileg i)ql'oﬁc the Ho '.b.l_c I;lnn}‘_ubvad High
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No. 4007.'2014 it

" undcrslandmg DO Actter.

i Was duty of AGI’R o ¢
f Sntitlement, |y was prayed th

_ the llon’ ble lslnmnbnd lhyh (.ouxl
Triburia], “This scems to bc dxscnmm

: :xppt.llan(s ‘have been dirceted by

‘cwam could not be r«.cn\cxcd cven if the banhcml order \vu$'

the h"hl ot‘(hc:Judt'mcm ol Hon'hl

,iui-.-
jht

G : 56.) lo 57‘(R)(,'§/"Ol( cte., - witli M, l'\

Court Islam.nbnd on’ bch.ﬂl or

as calcwrmlh adnu(u.d
CADD agmn sudbmitted NIS./ BOs-cony
" as. IIP/\ for DGSE for ﬁ

cndor“. (hc NIS /. BOs. -and l'on.ul'ull)' (lt.duc(ul .m

mxlhon ot’ HPA lcavm" Rs74$8 million_ for- the, pcuuomm (now
:\ppcllnnl..) L, 24 clnplovu.' who bclon&,cd o medical

under the cn(cna of cnmlcmcnl of IIPA,: ns

lh.u in April, 2014 Mm1 sty of

nlmng a pmvmon ol Rs. 100 million
n:mu.\l yuu 2014 15

per DI'A (LAUD)
dalcd 09.05.2014 was

Organization 1o AGPR for s(oppagc of HPA tb{non‘

at the pcuuon WS ¢
CADD & LGS, therelor,

the 15 “hancy Div.ision,hc exclide
of rcspondcnl\. Now the

nance Division N
.~.x.md I is nen .:llowul m

approbage- ‘and rcp_mb:l(c.~No logic
- been subnum.d by

the rt.s,)onduu\ for depriving lhc

lcmnmalg rights, A large numbey of't.mployt.ca ol the T

similarly plhccd. arc gcumg the said .xdvnnlngc Why,

then, the appc.llnn(s
be deprived, jy not clear from what h.u, bee

eh wx men in the comuments. belare
l.*.l.xmab.xd and the 2 cdera] Scrvice

25 of the Consmuuon ol‘ Isl dl'ﬂlc chubhc ofl’akxstan 1973, F

fCspondent No.| o rctund ‘e paxd
amount whnch is against the pnncq

Hon'ble Suprcmc Court.or Pakxsl

oncc grantcd and acted upon created a vested: right whxch could not be

(C
wuhdra\vn umlalcrallv in vlolauon of n

latv thay bcncl‘ls received by a civil xcrvant

cvm under t.rmncous order
passcd by (hc compc(cn( .xulhouly \vnlhout

nny taalt on the p.lrl of civil’
sulncqucnlly withdrawn or xuuﬁu( We. are l'muhul W take thig view in |

¢ Suprcmc Cour( of anslun reported in

PLD 1992 sC 107 Hence. 10 this: extent, u;c.impugncd orders are not

legally sustainable ang liable to Le set db-ld(. . ' )
7. : Wc wauld lec. 1o make an cmph:\s;;:son the Judgments of the

rnbunal in Appcals No. "24(R)CS/70!3 and .)8] to 4‘05(R)CS/2OI_‘G dated .

hmku' DEA. u.lll’-t.d (o

amount of Rs,02; S42f

profcssxon and c‘lmc :

lssucd by- FA’ s

gical prly i _
appellants of their

“ederal Govdx'nmc.n( :

atory trcalmcnt oftcndmg Article 4 & '

urther, llu. ’

e of Jocus pocmlcnlmc bccuusc. the ©

an’ hzls consxslcntly held thal the bcno..ﬁt )

Atural justice, Iy .s A established
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‘ ' v SOSWNTHRWUSL0 1, cle witl il D,
US10.2013 ang 14122010 wherein the controversy relating 1o Mealth
Allowance hay already beep resolved, When confronted with the said lact,

the respondents have fiiled 10 deny the fact, Ay suchy the uction of the

respondents appeirs 1o be inconsistem in the light of the alorementioned

Judgments on uccount of Ariicl 23 of the Constitution which guarantces

. M Tkt
cqual rights Cqual protection of law lof cvery citizen. To epsure B T
uniformity, rule or consistency |i3usl be applicd whije considering the case
ot the :|'||sg'llun|ul:;. Ninee iy l.l-m'l-h' APeS Conet winde i Bdpvent i the
case ‘reported as 1996 SCMR 1185 has :1!‘1';:a(ly‘hcld that “rule or sood o
ToBOvernance dumandy ihy; the bepehiis off the said dcéi;.iou be extendey o - ] :
; . . Ut N , . -t e [ ) Lot
othier civil serving also, who may not'be partics to the litigation, instead of/ : o ,"
compelling them 1o approach the 'l.nbgnal or any other legal forum. Hcgzcc; ;
. the claim of the appcllants js requiredto be decided on thie same analogy /: ' 4 i,’ ;
. : . . . . LN . A
Principle as framed in the cases af Dr, Farrukh Fiaz Lodhi and others by the iy
] B : . !,1' .
Tribunal vide 1ts Judgment dated 05.10.2015, ll.O'l.ZOIG.and ]4.12.201p.- oo
¢ . ’ I . oty
! . S. Foregoing in vicw and following the rule of consistency, the s 1 e
impugned -orders dated 21.03.2016 and 25.03.2016 are g aside ywith ; g
direction 10 e respondents o continue the Health Allowlice already \ [
Brmted w the appetlang sinee 2012, and (o refund alf deduction made in L -' -k
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05.10.2015 and 14.12.2016 wherein the controversy relating to Health ,
Allowance has already been resolved. When confronted with the said- fact,
the respondents -have failed to deny the fact. As -such, the ‘action of the
respondents appears-to be inconsistent in the light of the aforementioned
judgments on account of Article 25 of the Constitution which’ guairantees
equal rights and equal protection of law for every citizen. To ensure
uniformity, rule of consistency must be applied while considering the case of
the appellants. Since the Hon’ble Apex Court vide its Judgment in the case
reported as 1996 SCMR 1185 has already held that “rule of good
governance demands that the benefits of the said decision be extended to
other ‘civil servants alse,'who'may not be parties to the litigation, instead of
compelling them to approach the tribunal of any other 1egal forum. Hence,

- the claim of the appellants is required to be decided on the same

analogy/principle as framed in the cases of Dr,.v Farrukh Faiz Lodjhi and
others by the Tribunal vide jts judgment dated 05.10.2015, 11.01.2016 and
14.122016. o ‘ o o

i

8. Forgoing in view and follewi'n_g the rule-of-consisteneyb the impugned: orders -
dated 21.03.2016 and 25.03.2016 are set aside with direction ':to the
respondents to continue the Health Allowance alreédy granted [to the
appellants since 2012, and to refund all deduction made in compliance ‘with
the impugned orders within a period of one month from the date of copy of
this judgment is received in their office, Since the main appeal have be
accepted Misc. Petition are also accepted. ' L :

9. Judgment to apply all the titled mutatis mutandis. | .

10.  There shall be no order as to costs. . N o #

1. Parties shall be informed accordingly. oo

ISLAMABAD

18.07.2017
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Muhammad Attique ur Rehman,
ete. : : (in Q.A.811/2016).
...Respondents(s).

For the Appellant(s) . Mr. Sajid Ilyas Bhatti, DAG
(in all cases) ' ' Syed Rifagat Hussain Shah, AOR.
. ' Ms. Saadia Kanwal, S.0 Fin.
* Mr. Abid Hussain Channa, S.0 Fin.
Mr. Sajid Javed, Asstt. Legal Fin. -
Mr. Abdul Razzaq, AAO MEG
Rawalpindi :

For the Respondent(s) In-person.

For the Respondent(s) . Mr. Muhammad Ilyas Lodhi, ASC
lin C.A.216/16) " Malik Itaat Hussain Awan, ASC

Mr. Muhammad Makhdoom Ali .
Khan, Sr. ASC . ‘
Mr. Sikandar Bashir Mohmand, ASC.

Amicus Curiae:

Date of Hearing 17.01.2018. -

JUDGMENT

UMAR ATA BANDIAL, J.— By leave of this Court

granted on 23.02.2016, 01.4.2016 and 12.12.2017 in ' the

several connected .appeals before us, the appellant Federal

Govegnmen’c"chaﬂenges the judgments delivered on common
questions of fact and law by.'the. learned Federal Service Tribunal

on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments

impugned in thé connected app«eepls decld;‘e the respondent
employees of - different institutions functioning under the
Directorate General of Special Educétion _(“DGSE’.’) tc')'b'e entitlgd
to pétyment of H.ealti’l' Alloxx‘fance' gr.ante_d by ~the.‘ Federal

Government vide its Office Memoranda datégi 04.02.2012 and

06.2.2012. These Memoranda are issued by the Finance Division

(Regulations Wing) Governmenf of Pakistan pursuant to

approval gr'ant‘ed by the Prime Minister under the Rules of

Business, 1973. It would be useful to reproduce the two
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ERANARIR R A R 1 ..v[’l!.mll{»_s’.m‘i NG

memoranda contaumng the tetms and condl‘lons for the grant of '

Health Allowance to eligible persons:

“Gevernment of ,Fékistan
Finance Division
(Regulauons Wing)
F:No.2(13)R-2/2011 Is]amabad the 04th Feb,2012

' OFFICE MEMORANDUM

Subject: " GRANT OF ADHOC ALLOWANCE EQUAL TO
ONE_BASIC PAY AT THE INITIAL.OF THE
SCALE TO THE HEALTH PERSONNEL IN. BPS
SCHEME. :

The undersigned is directed to say that -the
Ordmance No.VI of 2011 that sanctioned the Career Structure-for
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all health personnel -
have consequently reverted to the BPS scheme. In. order to
compensate health personmel for the loss of benefits sought under,
CSHP while preserving their status as Civil Servants, it has been
. decided by the Federal Government to grant adhcc allowance equal
to one basic pay at the initial of the scale to the health persontel
in the employment of Federal Governunent, in BPS schéme, with’
effect from 1st January, 2012. This will be in addition to their
existing pay/ allowances in BPS Scheme.

2. ' This Division’s OM No.2(13)R-2/2011-698 dated 17th’
November, 2011 may be treated as thhdrawn w.e.f. 26, 12 2011,

‘ Sd/--
(M. Munir Sadiq) .
Deputy Searetary (R-1)”

“Government of Pakistan '
Finance Division
(Regulations Wing)

_F.No.2(13)R-2/2011-777 Islamabad, the 06t February,2012’
" OFFICE MEMORANDUM
Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE

BASIC_PAY OF RUNNING. SALARY. TO THE HEALTH!
PERSONNEL IN-BPS SCHEME.

In cont1nuat10n of Finance, - Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to grant benefit of.one basic. pay of running -
salary as Health Allowance to the. health personnel in the
employment-of Federal Government, in BPS scheme, with effect
from 1st January, 2012, This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate résidents and Rs.24,000
per month for House Officers respectively w.e.f. 172011 will

contmue
! ' Sd/
’ ' (Manzoor Ali Khan) :
Sr. Joint Secretary (Regulations)”
(em'p ha‘sie vsupp lied)
20 Learned Deputy .Attorney General has contended

. that the'Health Allowance granted by the Federal GOVernment is

available to health personnel in' the employment of the Federal

Government in the BPS scheme at three hospitals eutabhshed in
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.
; : . i ;
a Islamabad namely, Pakistan Institute of- Medx:al Smences ‘ Fl
:?\? (“PIMS”), Federal Government Polyohmc (“FC‘P”) and Nat1ona1. 'l |
Institution of Rehabilitation Med1c1nes (“NIFM”) The employeeb h 4
. E:a these hosp1tals do not have a_career structure in place after 3 l
'the Career Structure for Health PerSOnnel Scheme Ordmance ‘
201.&. (“Ordmance”) lapsed on 26.1.2011. The Health Allowance : ‘ v o
was. accordingly granted by the Fyederal Government as a form of ll '
| compensatlon It is clear froln the two memoranda dated é
04.2.2012’ Ian‘cl 06.2.2012 reproduced above that the Health:.' | ;
| Allowance is = granted to "‘_health personnel”. How;ever, the , l '

co!n'lpo'sition of lhe cetegofy of employees that are eliéible for tne | | I: .

belneﬁt has no,l: been ‘provlded, therein. The responden'te who are ]

. 3 B
several hunared in number are. unrepresentecl by conneel. In | . ; '
view of the fact that a large nUmberlof employees".ar'e a_ffected by : _
the instant.controversy,"tlle Court has souéht assistence' from - | ' t
Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar l;l; ‘
Bashir Mohmand, ASC as amicus curiae in the rn‘atter. l
Mr. Sil(andar Bashir Mohmand, ASC made able submissions i {‘I

o ' g ! i

before the - Court that highlignted important facty and l ‘

doetllrnents on record | which | simplified th‘e co'ntroversjff' ; 21

S : ' : L i

appl'eciably. | | '_ o o R o l :l

3. “It transpires that '4an Office Memorandum dated . % x;

27.03.2012 by the Finance Division. (Regulatlons,Wing). clarifies ’l

| tfnat the leﬁ “health personnel” used in t_he‘labove' lnentioned ‘ l'”

. - : , !

1n'_emoranda bears thé meaning given‘.to that laxpr_'ession in o IP’

Section 2(b) of the‘Ordinance..vThi.s 'defiriltic>n refers to the ' .

cc»ntents of Schedule-I to the Ordinancel Whicn specifiesv'the N “

/ : senrice:-provic‘:lers who qualify as health personnel. A pernsal of : . )l
?/lk - Schedule-I shows that five eettegones of service: providers are o ki
ST b

- o
wkl‘iﬁff“ el ‘-w':u t,: .
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classified as health personnel, ﬁamely: Dbctors, Allied, Nurses,

Paramedics and Support. The services specified under the. -

categories of :Parémedics ~and Support include T‘eachers;
Audiovisual Oper_.atc.)lrsv, T echnicians, .‘Librar‘ians, etc.

4. - The aclministrgﬁve‘ Mihis;;ry for thé heai‘;h‘
institutions of -t_he Federal Govemrﬁent at Islégmab;ad is £he
Ministry of Capifal Ad‘ministr’atipn and Development Division

(“CADD”). It is an admitted fact that vide order dated

13.03.2013 the Ministry of CADD granted the Health Alloxifance .

to the employees of the DGSE and its allied special education”

centers/ institutions including National Trust for. the Disabled

(“NTD”) and the National Council for Rehabilitation of Disabled

Persons (“'N'CRDP”). The . respondents were thereby

acknowledged as beneficiaries of the said gr-ant‘énd were paid
the ~Health | Allowance witﬁ effect frorri 01.1...20.12 until
27.10.2014, when the Finance Division infofmed the Accoﬁnt_ant
General Pakistan Revenue (“AGPR”) that only health persqﬁnel
working in Federal Government. hospitalé. and clinics lWere

qualified to receive the Healtn Allowance. The. AGPR

correspo11diﬁgly instructed the .DGSE' to stop paymént of the

said allowance to its erriployees as no budget allocation for the .

said' emolument had been made:in thé ﬁnanclial year 2014-15.

5. The a‘iscontinua’.cio'n of their Héalth Allowance was
taken to thc‘ Islamabad High Couft by some' of the r.espOnde.nt's;.
Vide order dated 17.9.2015 thé learned High Court referred thé
dispute to the Scérétéry CADD‘_for} passing a speaki‘nngrdcr
thcrcdn; 'and till then restrained rec‘oyefy. of past payménts of

the Health Allowance from the affected employe:e'é of DGSE and

.allied centers. The Secretary _CADD heard the parties and by
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order dated -21.3.2016 rejected the entitlement of the

respondents to receive the said allowance. The prin,cipal'ground

of his dec131on is that employees of the DGSE were engaged 1n'

the process of educatmn training and rehabrlltauon of dlsabled
children and therefore did not fa_ll Within the ambit of a health
organization. The respondents sncce,ssfully challenged tbe Sald
order before the learned Federal Service‘Tribunal tvhich has,
inter alta by the 1mpugned Judgment dated 18.07. 2017 declared
that the respondents are ent1tled to the grant of Health

Allowance.

s

6. © Learned Deputy Attorney General has eontended‘

that after the lapse of the Ordinance that had prolvided a career
strdctur'e for the doctors, nurses and paramedies'working in
PIMS, FGP and NIRM, the Health Allowance was granted by the
Federal Government as cornpensatlon to the -said health
personnel. - He was, howe-ver, unable to show Cany
contemporaneous dire_c‘don issued by the‘l'\/Iinistry of CADD or
the Ministry of ,l?inance that restricted the grant of the Health

Allowance to the clai-nied employees of the thr‘ee hospitals

specified by ‘him. As already noted above the definition of health ‘
personnel prov1ded in- the Ministry of Fmance Office .

Memorandum dated 27.3.2012 is wide in scope and therefore

unbelpful to his plea.

7. 'We have .exar'nined ‘the deﬁnition of “healtll
pers-onnel” 'adopted by said memorandum dated 27.3.2012 from
Section 2(b) of the Ordinance vslhich is to‘the follovving eflect: |

“b} “health personnel” means a berson whio holds a post in any |
" institute of organization deliverlng services in the‘he'alth
sector and included in Schedule-1, but does not inchude:

i} a person who is on deputation to the Federal

Government from any Province or other authority;
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if} a person who is employed on contract, or en work ' L l"

9

charged basis or who is paid from contingencies.”

8. It is noted that the fofegoing definition of health

personnelicovers._persons holding posts in any i1ﬁstltute or ‘,

organiz‘ation who are delivering servif‘es 1n the heetlth s.ector that

are 1ncluded in Schedulel to the Ordmance Learned Deputy

Attorney General was unable to d1st1ngulsh the respondents, _ |

who are employees of the DGSE and allied 1:nst1tut1ons/ centers, -- .
et

. f §
"R

NCRDP and - NTD from the paramedlc and- support staff

positions that quahfy as health personnel accordmg to

NI S S I TR T

Schedule-1 to the Ord1nance. It is not denied by the appellant_

esiaraamT

that education, tralnmg and rehabilitation of dlsabled persons

are services prov1ded in the health sector. These serV1ces fall

Within the terms of Schedule-I to the Ordinance and therefore
the providers thereof qualify as health personnel. .
9. Accordingly, not only do the responden't-s fall within

the category of persons who are, in terms of Finance Division

“Memoranda dated 06.2.2012 and 27.3.2012, ¢ligible for grant of
the Health Allowance but their entitlernent has in fact"been |

admltted by both the M1n1stry of CADD and erustry of Flnance ,

In tl‘us 1espect the aforemennoned letter dated 13.3. 2013 issued.- | )

by the Ministry of CADD is referred Also the affidavit of the -

Secretary Finance, Government' of Paki.stan filed in thev

TR

' lslamabad ngh ‘Court pursuant to that C Court’s order dated |

20.3.2015 passed in,IWrit Petition No. 4007 of 2014, specific‘ally ' 1

records that the proposal approved by the Prime Minister vide,
Summary dated 25.1.2012 did not restrict admissibility of the
Health Allowance to the perslonnel of the three hospitals

ﬂW/ (identiﬁed by the learned DAG). For that reason the Finance
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Divisien Memoranda dated 04.2.2012 and '6;2.2012 made the"\'
'allewance available to. é.ll hea’lth' personnel -erﬁployed by ttle
" Federal Government in the BPS évch.eme.

10. " As a -result, the said allewance was paid to thel"'
health personnel of the DGSE a_ndvits allied institutions until
27.10.2014 when the Finance Division instructed the AGPRte :

confine the grant of the allowance to .employees of Federal

Government hospitals and clinics. This instruction represents

rnerely a change of op1n10n Wh1ch is not occasmned by an
amendment in the terms of e11g1b111ty for the Health Allowance :
~ Therefore, as the Memoranda.dated 04.2.2()12,-06.2.2012 and -

27.3.2012 issued by the Finance Division, Government - of

Pakistan still hold the. field in their original terms, there is no
merit in the objectioi_a by the learned DAG to the entitlement of

the respondents to claim and réceive the Health Allowance.

11. As a secondary and also tenuous argument, learned

Deputy Attorney General contended that the Health Allewatlce is;

granted under executive fiat without any statutory. backing
therefore the same can be withdrawn by the Federal Government
at any time. That is clearly a flawed contention. It is admitted

that grant of the Health Allowance and the terms of cligibility to

3

receive the ‘same were deterniiried by the competent'authority,-‘

Mihistry of Finance in aeeordance-with Rules of Business of the -

Federal Government. The orlgmal terms of the sa1d lawful grant
still hold the fleld These were acted upon and payment of the

Health Allowance to the respondents has conferre.d a vested

right upon them. In such circumstances, the executive is barred

by the rule of locus poenitentiae from unilatefally rescinding and

retrieving the benefit availed by its recipients.- Reference is made
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. to Palki'stlan, throﬁgh the'S'ecre;tarv‘, Ministry of Fiﬁance‘st i '-
- Muhammad Himayatullah Farukhi (PLD 1969 SC 407) and
Thé Engineei‘-.i‘n_-Chief Brandh Vs, Jalaluddin (PLD 1992 SC
207). The}’eforé‘vrifhout a chahge of the terms of 'eligfbility for - | »
the Health Allowaﬁc,e even the prospgctivc exclusi_c;ﬁ of th’e o (
. respondents from receipt of the benefit shall constitute arbitrary
and unlawful acﬁdﬁ. | |
. 12. . In the circumsténces, we dé_ not find ariy error 'or : ' *
defect in the impUgnéd judgments of the learned Federal éervice ’
Tribunal “dated  05.10:2015, 11.12016 and 18.7:2017.
Consequentllﬁ, these appeals are dismisséd and. the e'ﬁtitlemcnt.
of employees of the DGSE, ailied institutioﬁs/ centers, NCRDE ::
and NTD to - receive thé He.alth Allowanée, is' affirmed. E‘l
Sd/ - Mhan Y ‘qzb star &Y o | | . {(
Sd/~ Uinar .Ata Bandial, J = ;
Sd/- I]az ul Ahsan, J ' 1
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Ofﬁce of the

- Accountant General
' Khyber Pakhtunkhwa Peshawar
' Phone 091 9211250 53

v No HAD /Allowances/ Corresp / 2017~18/422 o Dated 19. 04 2018
- To .

-~ The Branch Ofﬁcer,
.Pay Roll-4 Section.

Subject: _.COMPLAINCE or JUDGMENT DATED 17.1.2018 PASSED- R

- IN CIVIL APPEALS NOS 1631—2112[2017 216/2016 &
' 806 811/2016 BY THE SUPREME COURT OF PAKISTAN -

1 am. dlrected ‘to enclose heremth a copy- of AO(TM)
- No.TM(F)/T- -4Q/Health- Allowance/2017 18/138 dated os 04.2018

alongwn:h Honorable Supreme Court Judgment for further comphance'_ ',

- ‘under 1nt1mat10n to AGPR Sub Office Peshawar accordmgly o ‘
!

. D:WMy Document\HAD Seciioq\eomplainf regard.doc




4, -Copy forwarded to Accounts Oﬁ‘ feer (TIW
- G-8/4, Islamabad. :

i

= f\‘\\\ ;

E “ s .' . ::‘\/»\_\\ ‘

. Q’\ ; W |
-

L e ACCOUN lANT GENERAL PAKIS'IAN REVENUES o
. 7 U'Sub Office - -

' PDSHAWAR :
‘ Ph No:(091- 9211278), Fax No:091- 9211301

1 No. TM(F)/T -40/Health. Allow /2017 18/- /3~Z - , \Dated{os .04.2018

.

- To, o ‘ _ I R _ . 3
T ﬁhe Accounts_Oﬁicer (HAD), L @ L
. Office of the Accountant General, . = ST

.Khyber Pakhtunkhwa Peshawar.

Subject:  COMPLIANCE OF JUDGMENT DATED 17.01.2018 PASSED IN CIVIL '

APPEALS NOS.1631-2112/2017, 216/2016, 1 1344/2016&806 811/2016 BY’ THE-‘ o
SUPREME COURT OF PAKISTAN i

.. l
Please ﬁnd enclosed herew1th the Accountant General Pakxd*an Revenues,
Islamabad letter No-TM/18- 64/Clrcular/2017 18 Vol-B- III/589 datecl 12.03 201& along-W1th its

enclosures on the above subJect | S

The Supreme Court has made the employees of Director General Special
Educatlon its alhed mstntutxons/ Centers, NCRDP and NTD entltled for I-Iealth Allowance. 3
Hence, the DlreCtOl‘ General Special Education has been transferred to Provmce under 18"
amendment and become a Provincial subject. Ttis kindly requested to take the redulslte actien'on ; -

the above noted subJect judgment. under mtlmatlon to this office. for onward subnussxon of -

compllance reportbeforethe court. o K /é,z’ e
ﬁ 2

TS (™) = =
AGPR Sub Ofﬁce Peshawar._:;"_f'

oﬁ" ice of the Accountant General Pakzstan Reverues
i
/

AC(Z/UNI‘S OFFICER (TM) )
AGPR Sub Oj}‘ice Peshawar. ]

45 DAVATIM Now Dot 201 4iianu ol inedTod .ot
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2148 154 Adkoc Relief hl

1,100. 83

,

\\

ST
o %\\ v

>
ui




PESHAWAR HIGH COURT, PESHAWAR.

, FORM ‘A’
F ORM OF ORDER SHEET

Date of Order .

ORDER OR PROCEEDINGS WITH SIGNATURE OF

or Proceedings JUDGE/JUDGES
1 : 2 .
19.09.2018 WP No;4301-P/2018 with Interim Relief. ,

Present:  Mr. Muhammad Khursheed Khan Advocatc
: ‘counsel for the petmoners

Mr. Moeen-ud-Din Hamayun AAG for the
respondents

* ¥k

Despite direction of this Court dated 11.09. 2018,

.the Advocate General Ofﬁce failed to check the rclevant

quarter l.e. respondent No 2 and apprlse the Court about the ‘. '

consequences of the 1mpugned letter dated 03 06.2018.

"Today, the learned counsel for the petlttoners produced

another letter dated 14.09. 2018 whereby the Director %ocrdl
Welfare & Special Educatlon Department desp1te repeated
remlnders of Accounts Officer has fa1led to provide the :
requtsrte admlssnblhty of health professional allowance from
Fmance Department and release of - budget through SAP |:

system under object head of health allowance is still ewarted. |

| The lethargic and disobedient attitude of the concerned officér |

has exposed him liable to be dealt with under the contempt of
Court ‘laws, however, taking lenient view, the Secretary ’
Finance .Khyber’ Pakhtunkhwa, Peshawar is directed to |-

personally appear before the Court and explain. his position’.

EXAWY
Peshawar l-hgh Court -
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0
{

1
-l
o
|

Q)

Date of Presenta

Noof Pages, .|

Date of Prepar:
ake of Delivery

Forsived By ol ..,-;l/. ‘_&g‘ /”7_&

'To come up for hearing‘ on 04.10.2018.
o
Interim Relief.

| petitioners.

‘91‘ 1
______________ 248 .
tion 6! Copy. ... 2:5#’(7’* 2..2—
ol Cops ... LS: é/,.‘ 24

] Notice for the date fixed. In the ‘meanwhilg,

Pfofessional health allowance shall not be deducted from-the

e |t

*Ayub* Hon’ble Mr. Rooh-ul-Amin Khan & Hon’ble Mr, Justice Qalandar Ali Khan.



B IR P AGHT U N A

i Yay G OVERNMENT OF m:\. & i
T L b Rt i
}‘:;‘ 3‘(/ 7 AT Uul”\, SOCHAL WEL )- CSPECIAL BEDUCA H‘\_»!‘
W 8 WOMEN EMPOWERMENT DEPARTMENT

SUMMARY FOR PROVINCIAL CAF»’!N ET

3

=

Subject:- DRAWL O F HEALTH AL I_OV\/A;\ICi' BY THE EMPLOYEES O
SPECIAL Lpucmlow . ‘ | v

- WIP.N0.430/2018 NAZEER SHAH VS GO r""Ql"\f\,‘:.‘:l\’T OF XHYBER
- PAKHTUNK -{WA

Bafore the '18‘“ constitutional amendment the employees 'of

. ‘ - L £ i = i . Koot A - / Vel lalelc
Directorate General of Special ducation, Islamabad were r.AlC‘“ ed.and since

01.04.2011, after the S”‘ amandiment they were working t.eru."!t—:'I e Suerolory,

Social Welfare Department, . Khvhbdr Pakihtunkhwa, T teir \"Ils'-\;r::»i(l;lim't ard wlpnon

1%

U1.01.2012 the petitioner were receiving Flealin: Professional /i\iicj;w:.n‘w.::u isicy

Finance Divisian (Regulation Wing), Istamabad ,\lou cation (Annex-l),

vy i

2. . Fh;s cxllowanca \/ﬁs stopped by Federal government an: i ,uld'wcn\/
- the petitioners IIHGd a sérvice m:nhn[ in Federal Service Tribunal, lul larmabudl anc
on ’,18.07.20'!/ the l—edcral Sc:vuce Tribunal decided in favour of ihe peliionars

| (Annex-ll). L o " o

3. The l-odcml Govemn ent then challengcd the JUCngl { / dc)ulz I(m ufv :

vlho Federal'Scrwco rnbunal in‘the ouplcmc Court of Pal\xcun bul llw a;)c XA f)uu-"‘

ElfaO decrded in favour of the petitioners (Anncx-'H).

! ;
; A
l

4 , Alter shnfmq the services from de(“rdl Govcrnmcm to-Provincial |
C)ovemment of \Khyber Pcmt hwa, the cmp oyees of Sp@ucal ducation were .
fnce provisionally on 13 06 2018, the /-\ccoumam Ofncor .

(PR-04) office of the Account it Gcne'ral, h/bcr Pa}’mur'ﬂw‘a ljas written

:ec,elvmg the Sa“d c.llowa

1 .
e ttrr to Deputy: Comm:ss;ono; Fc:nawar with a copy to Drcctof Soc‘al \/Ve!fafe
and Secretary, l'mar‘c Dcpumv nt that budget for 1 the Hcal'h A IOW’ ance ha

_heen allocated butthe same has not been uploaded to the SAP (Jou iputer Syg lom

i
‘C!cr (PR-04) further clarlﬂed that the Accou' Ledit C;uncndl
I ,

Olfice has.released thel,'laymen Heahn Allowance) to these cmmuym a (i The

ler|uest of Social Welfar De epariment in comphance of the judgman] of f".’zl.!‘['ll'l.H»HG,'
, : s : :

il date. /\ccountant Off

Gaurt of Pakistan dated 701 2018, rovisiohally‘and'subjectﬂ_to its cﬂc'.!"x"nls:'.L%i_i‘)ll'il‘,}'_




. .*

‘ \tj, GOV"R'\ IMENMT OF V‘-‘YB"’Q P O\A‘-lTU\ (‘ SVA X
‘\’/ ZAKAT‘ USHR, C\"("lAL"\IE‘ FARE, SDECl/—\‘ i ")UC/\"l_'lOl\l

' . & WONEN £ ZIPOWE ‘f‘t-‘\‘ { Dr:PAn CRIENT

SlJ\fr\’lAl’“\" OR PDO\/ll\m _CAB l\l

ot BRI

Guhjecti- l)l\/\V\ll 'O - lll AL THALLS |LLOW. “l\‘Cl pY _THE B Ll\lll'l OYE
SPECIAL EDUCArlf‘l\l - R

v .
° B

WP.No. 400/20l8 NA /l_r:R SHAH

' PAKHTUN( HW A

e e o 0

VS oo_\/ERl\lwm\\ OF K wm

from l‘lnance Department Khypcf Pakhtunknvva and that in case the: released

‘budqet is- not been uploaded io the SAP System the pa\/rpent pl Health

/\llOWdl’lCL,Wlll be stopped (Anne,\l») . 3 T
. 4 .

5 . Accordlmgly the employoes of Spec al Educatlorl lll'l‘d 3 writ petltlorl
unhder artlcle199 lof the\ consututlon of Pakistan, - 1973 and lOClLl(‘Sl(‘(l for
suapension of the above " mentioned letter of Accountant Oom)ml l(llylarr "
pakhtunkhwa and! for contlnuat*m of l—lealth Allowance On 19 ()‘l /O o nn
ardor sheet lssuod by hml lonor able Courl in the subject wiil pctlllnn tho- llllll rl

. \ b
diract (‘d the Socrot’uy l‘lmanco Nepartment, Khyber Pakhtunikhwa V1o po r'llllllllly

nppom hefore tlto C()Lllllort 0410, 2018, In compliance with the ‘(:Ul.lll olt.lul e

| - Secretary, l‘mance Depallmcnt appeared before the courl on 04.10. 20‘-18 and ll
" honorable court :Clll’(“(‘l(‘fl \tho m*ru 'ny Finanece l%p::nlmor.l Hhint? Pl()ll TRt l()ll Al
Heallh Allowance shall not be dcducled from the petmoners (";Anncxtfv), ‘

.|
l.
[

lr

6. : AFlnally in comprlanm with the ordcls of l-lonomble Pcehawal High
Court Peshawar the Secretary ‘Finance Departmont requested Vldo l‘llb olllcc
_letter No. SO(th)/FD/I)‘\ 2521/20 13 dated 01.10. 2018 advising thls departmont
to ptove a summary bei q ‘he Admmstratrve Dop"ntmont after tho»ough ’lmlysls

i

for the approval to C_hl_ef Yﬂlmstel Khyber Pal\rltun.\h\r\/a (Annc,\-Vl)

7. . Pursuance t\o the ordar of Peshawar l.lgh court Pcbmwol dated
04.10.2018..the Chief l\/}llnlster, Khyber Pakhtunklwm is re duestcd 10 allow the

Mealth /-\llowahce to llwi pelitionars and ,ln*lplemortl. the orc:ler of the Honarabio
courl. : ' o R

)
.



T e T Y I g

GOVER LMENT OF KHYBER P/\ KHTUNK WVA
/AKAT UShR SOCIAL WELFARE, SPECIAL EDUCATION. -
&Wc VIEI\ ENMIPOWERMENT DtPARHVlLNT'
' . |l

SUMNAR.Y FO.R PROVINCIAL CABINET

|1”L

[ i

‘Subject:- DRA\N!L oF HEALTH AL LOWANCE BY THE EMPLOYEES OF~{_-~-

%PEC‘I/\I FDU(‘/\FION - , N
WP, NO‘ 430/201 3* NA7F'~F Sl-’/\H V% GQ_}/FP[\H\/H"NT Or~ |<l lYL“Fl\f
P/\KHIUNK!—{\/\/‘A'\.; . A S

&3, ' Ont he observauons of l:nance Dcpartmen the dcpgrm(’nl of Bl

Wnl!m(‘ responded and plovulo.s the requisite information. The Financa’ lmn.nll il

Khyhor f”ll\h(lll)l\l)w”l ;nupu».wl.‘l hal tha uul>Ju el case iy bae placad lmlmn e
Provincial Cabinet (or app:oprutu ouh,u w:th regard to the approval ol The mapusod
tllowunes in linht of Gourl e \uon \fmmw ith tho issue of over-paymaent and alhor o

matlers (Annex-vii). - : ;

' e 5 Kht . o , P
9. © . The Chief Minister, \hybcr Pakhtunkhwa in Para-20 ‘of the summary has

nlraody accordad approval lo p! el the subject issue haforo he meeting ol l’mvln(\ml ,

Cablnet for a pp oval please,

10. . The Provincial Cabinet & requested to aliow the "Health Alcws nm— o e
petitioners and fIWI'IID,Ql'lji'~)i1t the ;v:'&‘!":;' af e }-i‘.):"i@.":,:?.‘:!c-} Courg, T "-.--\\ r
/ ) [
/ 7/ //‘/
57D // Yo G
(ﬂulUH"\]‘fl\’l/\D TRt EE SHAN)
Secratary to Govcrnm“nt of Khybe 39..\.'1tunkl"‘.wa
Zabkat, Ushr, Social Wrﬂlmro upcual Education &
.

Women I'mpowL rment Domm.'-: {




GGVERNMENT oF KIIYB‘ER ’PAKHTUH

{ CABINET WING )
No. SQC{E&&D}QQQJ 2019
Dated Peshawar the 28“* Octt.-bcr 2019.

The Secretary to Cimrt of Khyber Pakhtunkhwa

Zakat, Ushr, Social Wellare, Spccml Education & Wumm
Dcpartment

\

SUBJECT: DECISION OF THE MEE'I‘ING OF _PROVINCIAL CABINET
DATED 22.10.2019. |

A e nrimerees

Dear Sir,

» 1 am directed to forward hez ewith the foncwmg decmen cf the
?”*W?*‘*Fﬂfi vqf Provineial Cabinet held on 99.10.2019 under the chamnanship of
Chief Minister, Khyber Pakhtunkhwa for mzplnmenmuan : w

| AGENDA TEMNO. 16
| DRAWL OF HEALTH ALLGWANCE BY THE EMPLOYEES.

oOF SPECIAL
EDUCATION WP.NO, 430:2013 NAZEE:R sum = GOVERNME:“‘“ OF KHYBER
PAKHTUNKHWA e

I
l
' 1 Degision of the Cabin eh
|
1
|

- : . |
The Cabinet appfoved Health Allowance to.the devolved employees. of |
Speclal Education msiatuumns at the rate of: one rURning: basic pay ,' |

| ;

| | . § .

llmp!ementmq Department - Zakat, Uohf Secial Welfare, Specﬁia’iA-.Edacaﬁo.}nz;&. \
- Women Empowerment ' ' |

2. - am to requr;sat ihat an mxplement&tmn mpart of the Cz;]bmct
decision as mquued under Rule 25 (2 ) of the Khyber Pakhtunlchwa chemm&m
rules of Business, 1985 may: kindly be fymished on top prmm:y basis. to the

Cabinet Section, Ac}mmxfstratton Departmedt.

Wj

| SECTiON or‘mcm [CAB}NET}
= ‘-,,:,' L
ENDST.NO. & DATEEBVEN. %ﬁ gﬁw W

~ Copy tor-
" p.§ to Secretary Admxmstrauan Department. | o
PA to Additional Secretary (Cabinet) Administration Department.
'PAto Dcpuw Secrcmry (Cabmet) Adxmmstrauon Degarl e

o 1

o SECTT T OFFICER (CABINET)

ESTABLISHMENT AND ADMN: DEPARTMENT \’k , |

-

1



’ .
. l _
GOYVERNMIEMT OF KHYBER PA KHTUNKHWA
e A NMCE DUFA RTMIENT '
¥

cpeG L ATION WING) -

Datgd pPeshawar the 25-1 1_-2019

: !
NOTIFICATION P | | : : -
LN_Q._%Q_‘;}B-H)B-?/Z_QLS_)_. In pursuance of the Suprame Court of Pakistan Civil Appeal :
No.811/2016 titled “Muhamimad AtiQL.|e~Ur-Rehman & Others V/s Federal Government of
Pakistan through Secretary Capital Administration etc,” -the Government of Khyber
pakhtunkhwa (Provincia\ Cabinet) has been pleased to approve Health Allowance at the’
rate of one runiing basic pay to the devolved employees working m' the Special

Education Institutions from the date of their devolution 10 Provincial Govt of Khyber
Pakhtunkhwa. ' '

2. The above said al‘\vowahce will be 'admis'sibl'e' only ‘fo the employees of
Special Education Institutions of Khyber pakhtunkhwa devolved under 48t Constitutional
Amendment. ‘ : ‘ . L
. . ; . [
Secretary to Govt of Kryber Pakhtunkhwa

: F.‘mance_Departmeint

E.DELS_L_@_Q & Date Even. : , - o '

. & Date Vel

Copy is forwarded for information and necessary action to the:-
1%countant General, Khyber Pakhtunkhwa, Peshawar.

2. Principal Secretary to Chief Minister, Khyber Pakhtunkhwa..
3. Principal Secretary to Governor, Khyber Pakhturkhwa. A .
4. Secretary o Social Welfare, Special Education & Women Empowerment Deptt.
5 Director, FMIU, Einance Department, Khyber Pakhtunkhwa. T
6. PS te Minister Finance, Khyber pakhtunkhwa. ‘ o

7. PS to Secretary, Finance Department, Khyber Pakhtunkhwa. :

8. PS to Special Secretary, Finance Department, Khyber Pakhtunkhwa.

9. PAto Additional Secretary (Regu\a’t‘.on), Finance Department.

10.Master File. . ' . o

s .
' | SECTION OFFICER (SR -
/ o " FINANCE DEPARTMEN_T o

ir




To, : ' ' L B
- The Chief Secretary, - , ' ' )
. . / 1
Khyber Pakhtunkhwa, Peshawar. . ' A , @
Subject: DEPAR-TMENTAL APPEAL' FOR GRANTI_NG/ALLOWING HEALTH
ALLOWANCE TO THE APPLICANT W.EF. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION

INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012. ' o

Respected Sir, L '

~ With due respect it is stated that I am the employee of Special Education
Department and is serving as Supervisor (BP-17) at the Government institute for the
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the '
Provincial Government approved Health Allowance at the rate of one running basic pay
to these devolved employees working in the Special Education Institutions from the date
of their devolution to the Provincial Government. That the employees of Special
Education Institution under the Federal Government were re'éeivi.ng Health ‘Allowance
which had been stopped/deducted from their salaries against which those employees -
preferred service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor of the émployees vide judgments dated 05.10.2015,
11.01.2016 and 18.07.2017 and the employees of Special Education’ Institutions declared ‘
entitle for receiving of the health allowance. That the respdndent Department feeling
aggrieved from the. judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through. Secretary Capital
Administration etc; VS Muhammad Attiq Ur Rehman & 'chérs) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supréme Court vide
its judgment dated 17.01.2018 and - entitled the employees of Special Education”
Institutions for receiving of health allowance. That it is pertinent to mention that thz
Government -of Khyber Pakhtunkhwa Finance Department issued Netification dated
25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to thz employees of
Special Education Institutions of the Khyber Pakhtunkhwa from the date of their
devolution to the Province. That in light of the j‘udgmerit of Supreme Court and
Notification dated 25.11.2019 the applicant time and again requested the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply has been received from the quartet chnr:erned. That the applicant feeling
aggrieved from the inaction of the authority concerned by not allowing/granting Health
Allowance -similarly to the other employees of Special Education Institutions preferred

" the instant Departmental éppea] before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed that on acceptance of this Departmental
appeal the concerned authority may very kindly be directed to grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolution ty the Provincial
_Government of Khyber Pakhtunkhwa. " S

Dated: 12.01.2022. L v m

' You’ijc,Obcdientrbf j

o 2 Sardar Ali, C.T (BPS-17),

Govt: Institute for the Blind, Swat

e e e,
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VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,

PESHAWAR
OF 2022

(APPELLANT)

Sardar Ali (PLAINTIFF)
(PETITIONER)

VERSUS

A (RESPONDENT)

Special Education Department (DEFENDANT)

I/'We_Sardar Ali

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022

CLIENT .
/

A%E D

MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



