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13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

O

(Kalim Arshad Khan)
Chairman

' hearing on 23.06.2022 before S.B.

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022. Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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26.05.2022 Learned counsel for the appellant present and

requested for adjournment to further prepare the brief.
Adjourned. To come up for preliminary hearing on
10.06.2022 before S.B.

(Mian Muhammad)
Member (E)
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i BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
- Khvber Pahl_vtukhwa
APPEALNO. b15 o2 Fervice ribamd
b3iary No.m_.
Mr. Lugman Hakeem , Social Care Worker, ' o Y
Govt: School for Hearing Impaired Children, Munda Dir Lower."““‘d‘/—ﬁzi—'
APPELLANT

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

iledto-da%hat on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
@(@s/t{#’agf the judgment of Apex Court and Notification dated 25.11.2019 from
/0/)”[ P~ the date of devolution under the 18" Constitutional Amendment to the
Provincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor

of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Social Care
Worker quite efficiently and up to the entire satisfaction of his superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
Province before the commencement of 18" Constitutional (Amendment
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Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 1is attached as
ANNIEXUI et sevessosssnsancosssssssssasassssssossssssssssssnnassanssssssssassssnes A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as anNEXUre....ccvveeieeiereinerieiineeiecenenen C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEXUIC...ceeeieeiriieeinesieeiesrenirernrennerescsacensennn E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.....c.coeeeiiceecinecnneanes F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
for appropriate order. That the provincial Cabinet approved Health



Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as anNEXUre...coeeereeiiiererineecnneenenn G & H.

8-  That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18™ Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUIE..ueueeererureeereeeraresrneenssenaenes 1.

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
AINTIEXUIC s easseeeesereasesssesasssssssssssssssssassssssssssasssssssssssssnsonsscnns J.

10- That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.
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G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

AP LA

LUQMAN HAKEEM

4

THROUGH:
MIR ZA SAFI
ADVOCATE

- CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED
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APPEAL NO. /2022

LUQMAN HAKEEM VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief

" and nothing has been concealed from this Honorable Court.

-

MIR ZAMAN SAFI,
Advocate
High Court, Peshawar
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~ therelore, be st aside and it be declared that the action
of rupuudcm Mo.] in withdrawing the suid. ullowangn’
and rccovery (hereof from the salarics of appellants, is|
malafide, illegal, violative of principles: of” locus| -
pocnitentiac, unflair, umust " unrcasonable, arbitrary.
fanciful and capricious and that are cnlitled. to receive
the: samg,- from the d.\u. it hiis. been. wuhdr'\wn and

stopped lrom p.lymcnl

3. B Thc ‘lcumcd' counsel for e appcllnn(é argucd that the

appcllanls bcmg Federal govemmmt Sn.rvanls undcn Article -

Scction 2 (b) of Civil Scrvams Act 1973 werc t.nmlcd to all pa'

" allowances prus«.rxbud by Federnl Government for its uuploycu. 1§

statcd that fihanciul dircelive contained in Mmmr)' of Tinance |O.M. -

'No‘.2(13)R-2/2011 ntcd 06.02.2012" .was’ unambxguous and

cmployment ol Federal Govunnu.ul in B3PS Scheme but- d.:»pllc Uye said -

i
notifiction o e Finanee Division, the .\pp\.ll.\nh were dupuvud of lhc‘v

A LNTINT CLARTY Y, . : Cn
i Ty LD ]

‘53 3 ot WA g ve ’

P g [EIR N

]

2 DEVEE - o
!

]

w yvET
Fedat al Greata oy isunal
0'"1."'.'3'-0"5

'md :

wiher-

lcayly -




‘ ;f.;snd bcnchk
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15.0s. 201G And- 14.12.20

S72(RyCs7201 5 g m{

counsel
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s, on llu. one h.md it had
th l‘p)JLl ':1 i"n p;ﬁ'c’: 3 \-‘: l.n

lslamahad N:gh C.ourx Is

.ldmillucl |lu. clmm of
o ,nlnl\\'lb(, Coy; l"“

amabad wlnlc on the other Iy; md

ral l(Ld 21 03, "0!() ”L c

d- upnu had ereared v

they dcclincd
“the same. «..l:nm vxdcunlc

-onee 4 sranted and acte L\(L(l u"h( which couly not bL.
Aion of ; pnncmlc of naty
.amnll.m( l.\slly .ugm.(l th

. il viol ral, ;uxuc«. The

Al impugne orders wepg

lcnmcd c.ounu.l lor- llu

\'oxd ab - uuuo .cm.xm “non- m(hcc and

having e sanctity of jaw
\\nh(lm\\'.ll / .\(upp.wg ol sl

ry .unuuulul lo pumslunuu which LO
be .lwnrdcd withoug' .uln,mnr the

as

wld lxi)l

¢ due Process of L. pmvulul undc.l' the

(;uvumm.nl Su'v.um (i Hu.u iney xmd l)l-.uphm.) lxulu. 1973

4, * The nppcalx w

ere lcsmcd by tie res

pondc.mr. It wag staté
lhnl lhc said 1llow:mcc WIS Lol

d

.ulmm.uhlc o the appcll:m(s as thcy did n

the detinition of heal Ptsonng] | orcausc lu.ai(h P

q.h

institute or orgnmzauon dchvcrmg services

in Sc.hcdm}h.—l. It was further submitted that
the Hcallh Allowancc was nllowcd 'pro.vision‘all}{ to the appellants by (),
AGPR on the basis or C/\DD Dw:siqn'f‘s lelicr dated 06.03: 2012 but
subthucntly that D:wsxon sent a rcfcrcncc to the Tm.uu.c Dlvm

its concurrence for admnsnbllll) of HL.‘lllh Allowancc which regretted the

d- Lhal Uu.y were mvolved i the process
ialion ol disabic. «.lnldxcn
:md hc.nu. n.nuld Aol be declared gy he

bcnomc entitled for the said .xlluwuncc.

commumc.mon to AGPR wmcn.d s

R pcwoxw
with dis; iliticy alth e rsonncl to

-'llu. CADD on° 13.03.2013 i its
nuv..uon o!' the Healt Allowanee o

urrcnc; of e Finance wasu.n tand: the

Af"PR madce prolemnal ymeni' o the appcllants \vhxch was

subscqucnlly chscom‘inugd .llu_r verification ol” nutlcnn.m in or('

prevent the misuse OI'”(hls a!lqwancc by

submitted by respondent No.2 1

t.r io
non- cnmlcd pcxsounc.l It was -
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= approval ol‘lhg:'l?:'imc Minister, through 4 Summary,
}i‘ C e Ahree Federy) 'Go\'crnmcm Hospitals e, Pakist
T _Si’:iunccs;-]".G."PO’}"F”_"'“

specilically moveq for -
an Institute of Medicaul
¢ and N:‘ui}oxmlilhsu,lmc -o.("R{:lmbililution Medicine,
e ~=fl.]1§;'Dix=§:clor:xxc General of Special Education & Social Wellare, bcing an
jdc.;;xlg with " the .- nrocess. o_f- vcd.us:nti-on.
-rehabili x:x'iiéx; ‘of disubled children and pérs'ohs‘,‘\'vilh dis

lucitional. body, training and

abilitics, which wyg-
© carried out by a, nrzt(i'(i-péo'TCSSiO)inl'fcimfincl(idi'ﬁg"(cnchc'rs. professionals,
doclors, administraters, ministerial

and supportive 7
fall'within the 3

mbit of health org:inizalion
. . S
*health personncl*

;'u'u':‘i!‘l:u'y stall did nat B " _ o
and could net be declared ag
: W oget the sajd allowanee, The respondent No.3 e
AGPR in s parawi '

S¢C comments submiﬂcd that t!
Farkh F. Lodhj,

1¢ identical cascs-litled Dy,
ete” v’s Scerctary Finance were' stil] 'pcndingvbcfotc the

Hon'ble Supreme Court o(‘quista'h. . '
o . 5._ ) We heard the learned counscl for the partjes and perused the
‘ . record.

6.

© The healih
was granted to the

Covcrnmciu.*in SN

a'llmvnncc equal o ane l)ﬁSic .pny o(’rumii.x;ng,s:llmy N
._hcnlllh‘ persannel ‘in the '«:mpluthnl ol Federal
ith cllee from @ 1012012
;ic"a'l cadres. In reply (0. - '
- letter No.Twyg s.'o'qfésx;xm-u»s

,,,,, chulalions‘}‘l'ing of the Fin

. - . i 5 . '
Scheme, w It way mwde..

® query'raised by AGPR vide:
POLI2186, dated  12.03.2012; g e
ance Division vide (1.0, NoF.2(13)R-212012. ™
172 d':'ucd'27'.03.2012 lumished dcflinilio)i of the health pcrsonvn'cl by stag
that *health b"crsonncl‘ meant a persons aw
organization :dclivcrinu services |

admissiblc 1o non-clj;

stating
ho held a post in any institute or _

i -the healtly scelor and inqlu’dcd in
Schedule-I, but did not include j')crson“\\_/ho w

e e o . - .

a5 on deputation 1 the
vince or othier authority and wha was. on
ged _baéis'.or who was

- The apﬁcllaxits arc ncillaq;-:,clcplxt "

Federal Govermnment from any Pro

contract, or on work char paid [rom contingencics.

ationists 'l'rpm any Province. or other

- authority nor have been '.cn'gagcd oxi-conlra;t'__;‘,or on wor’k'éh:’xrgad‘_ basis, ..

- They arc alsd'nol'bcing paid. from conlingencies, 01'1 _fhc contrary, they are 1
civil servants undey seetion 2 (b) of the Civil Scrv:m'ls /\él. 19.’7.3 and are; . et
delivering services to 1he disabled children'/ persons. The beneficiarics /- :
appcllam.ls comprised of Academic and Administrative

Cadres, According,
to the definition furnished by lhc'Fin;incc"Division vi

de their .o, duted -
27.03.2012 the appellas

Ms arc entitled (o health:

allowanee, In puras-6 &7 1.
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" as. IIP:\ (‘or DGSE for ﬁn

}undcrslanding -D.O. lctter

it ‘was duty of AGPR o take acuou ‘on
. cnmlcmcnt. It was praycd th

“of' respondents, Now the' Fin

lepi

_ the llon'ble lslmunbad llu_'h (.ouu
. Tnbunal "This scems to bc dlscrunm

: nppullnnls ‘have been dirccted by
Sdmount w,

6 o 56.) lo 571(R)(.S/"0l6 ch.. with M. l'

Court Islam.nbnd ‘o hch.nl or .Sc.c..rt.mry Fj mance Dlvnsmn in Writ.p

as calc"orm'lll\ admxllc.d th
Cz\DD ag'un submitled NIS / DO cont

Lli(i'()ll
alin /\pnl 2014 Mxm::(xy of
mniug a pmvmon ol Rs.100 million

:mu.\l y«..u 2014- H hmku' DEA. velused (o

cndoru. lhc NIS / BOs - l'ou.g.l'ull)' (h.dtlc.lul

mxlhon ol' HPA Icavm"
appcllanl..) i.c, 24 cmplov

s.u, who beloiged to medical pro[cssxon and camic
under the eriteria * of

cnlitlement: of HPA,

dated  09,0s. 2014 was
Organization (o AGPR for SIOppagc of HPA to non-

:u the pcuuon was an

CADD & DGSI, llu.n.(nu.. the Ping

anee vamon e <.\v..ludul ﬁ om Lhe hsl
ance Dlw\mn h
standd, It s .lllowul 0 approly;

been submuu.d bv

as ceme up ‘with d:ﬂcrcm

METandd upruh.tu. ‘No logical reply h.\\

the n.s,)ondx.nls for d\.pnvuu, the
mmat\. rnghls A hrbt.. numhu u(’ melnyucs ol thic F
similarly placcd. arc gc(lln;:. (lu. said

.ulv.'mngc Why, lhcn the appellants

bé deprived, is not clear from what has been wuucn in the commvm«. I;d‘m

lslanmbad and the lcdual Scrvxcc

25 of the Consmutxon of l:l.mnc chubhc ofl’akxstan, 1973, Further, the

respondent No.]l to. rcmnd‘~ e paid
luch is against (he principle of Jocus po

Hon'ble’ Suprcmc Court.of Pnkxslnn h.ls consxstcntly held thal xhc bcnc..m

oncc granted and acted upon created a vested: r.ght which could not be

C
wnhdrawn umlnlcrallv. in \'xol:uxon of natural justice, It .is an est

lasw that bcncf'ls received by a civil acrvan( cvun under t.rmncoua order’
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PLD 1992 SC :07. chcc o tlns extent, thc im
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7.

pugncd orders are not
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U5.10.2013 and 14.12.2010 whercin the controversy relating to Iealth
Allowance has already been resolved. When confxumud with the said lact,
the respondents have [hiled 10 (lcn\' the Tact. As suc.h, the .xcuon ol the

respondents appeiars 1o bhe mv..on..lsluu in the light of lhc .xluu.mc,nuom.d

A R
DY FTO TR

judgments on account of Asicle 28 of the Constitution which guaranlces -

cqual rights and equal protection of law for cvery citizen. To cnsurc

uniformity, rule of consistency mual bc. applicd while consxdurmg the case

ol the sppellont., Ninee llu Phone'hile A|u N Clouet vidae it

shhanent b the
case reported as 1996 SCMR 1185 h.ls alrcady held that »

povernance damandy

rule ol good
thui the b-..m.ﬁ-s ul the suid decision be u\tuulugl lo

other civil servants .ll\u who m.ly not'be partics to the llle.,ann mslc.xd ofl

compelling them 10 approach the T nbpnal or any othcr legal forum. Hcpco

the claim of the appcllants is rcquxrcd to bc decided on the same analogy / {11

principlc as framed in the cascs of Dr. Farrukh Fiaz Lodhi and othcrs by thc:

Tribunal vide its judgment dalcd 05 10.2015; 11 01 2016 and 14,12, 2019
S.
impugned’ onlua dated 21 03,2016 .uul 25.03 201(1

are sct aside );vxth

dm.cnon 10 the respondents o continue the Health . Allowhrice .xlrc.ndy

L.l.ll\l\.d W the appelants .~.um. "01 2. .md W refund all dx.dm.hon made in

comipliance with the uup\lbllul urders

the date the u-p\ ul this J\Illl'lll'.lll s revceivaal i llu.u ollice. Since the mum

appeals h.wc been accepied, iisc. Petitions wre : ulzo uccepled,

R Judinent 1o ;uppl_v all ilw titled .1ppuul.\' mutalis mutandis.
10: - There shall be no order as to costs, )
11. . Partics'shall be mformcd accordmgly -

. , (A

I‘orcgomg in vicw and 1ollowmg thc rule of consxstcncy, thc-'

s within o puuul ol e month Irom
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05.10.2015 and 14.12.2016 wherein the controversy relating to Health
Allowance has already been resolved. Whe’n confronted with the said fact,
the respondents have failed to deny the fact. As such the action of the
respondents appears to be inconsistent in the llght of the aforementioned

“judgments on account of Article 25 of the Constitution which guarantees

equal rights and equal protection of law' for every citizen. To ensure

uniformity, rule of consistency must be applied while considering the tase of

the appellants. S1nce the Hon ble Apex Court vide its judgment in the case
reported as 1996 SCMR 1185 has already held that “rule of ‘good
governance demands that the benefits of the 'said decision be cxtendéd to
other civil servants also, Who may not be parties to the litigation, instead of
compelling them to approach the tribunal of any other legal forum. Hence,

the claim of the appellants is required to be decided on the| same |

analogy/principle as framed in the cases of Dr. Farrukh Faiz Lodlln and
others by the Trlbunal V1de its Judgment dated 05.10.2015, 11. 01 2016 and
14.12.2016. - _.

R

8. . Forgoirlg in view and follc:wving the rule of cons_istcncy, the impugned| orders
dated 21.03:2016 and 25.03.2016 are set aside with direction 'to the
respondents to continue : the Health AllowarlCe already granted {to the
appellants since 2012, and to refund all deduction made in complian'ce with-
the impugned orders within a period of one month from the date of copy of
this judgment is rece1ved in their office, Smce the mam appeal have be .
accepted Misc. Petition are also accepted _ %

| Lo - \ |

9. Judgment to apply all the fitled mufatis mutandis. |

10.  There shall be no order as to costs. |

11. Parties shall be informed accordingly.

ISLAMABAD ' o v

18.07.2017 - . | e
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Muhammad Attique'.ur Rehman ' - : ~—

ete. o . (inCA.811/2016)
;..Reéponde-nts(s) .

For the Appellant(s) Mr. Sajid Ilyas Bhatti, DAG _
(in all cases) . Syed Rifagat Hussain Shah, AOR |
- . Ms. Saadia Kanwal, S.0 Fin.
Mr. Abid Hussain Channa, S.0 Fin.
. Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzaq, AAO MEG
Rawalpindi :

~ For the Respondent(s) -In-person.

For the Respondént(s) Mr. Muhammad Ilyas Lodhi, ASC
(in C.A.216/ 16} . Malik Itaat Hussain Awan, -ASC

Amicus Curiae: Mr. Muhammad Makhdoom Ah

Khan, Sr. ASC '
Mr. S1kandar Bashir Mohrriand, ASC

Date of Hearing 17.01.2018.

JUDGMENT

UMAR ATA BANDIAL, J.— By leave of this Court

granted on 23.02.2016, 01.4.2016 and 12.12.2017 ih the

several connected appeals before us, the appellant Federal

Government challenges the Judgments dehvered on common

questions of fact and law by the learned Federal Service Tribunal -
on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments-.‘

impugned in the connected appeals declare the respo.r'ldenf

employees of - different: ihstitutions functioning under the

Directorate ’Gevneral of Special Education (“DGSE”) to be entitled

to ‘payment of Health Allowance graﬁted by the Federal

Government vide its Office Memorahda dated 04.02.2012 and

06.2.2012. These Memoranda are issued by the Finance Division

(Regulations Wing) Government of Pakistan’ pursuant to

‘apy')rovél gfanted by the Prime Minister under the Rules of

. Business, 1973. It would be useful to reproduce the two

o0
w! “Qr’f- 1§
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memoranda containing the terms and conditions for the grallt of

Health Allowance 'to eligible persons:

“Government of Pakistan
Finance Division
(Regulations Wing) .

F.No.2(13)R-2/2011 Islamabad, the 04th Feb,2012

OFFICE MEMORANDUM

Subject: . GRANT OF ADHOC ALLOWANCE EQUAL TG

ONE BASIC PAY AT THE INITIAL OF THE-
- SCALE TO.THE HEALTH PERSONNEL IN BPS
SCHEME. ’ . :

. The "undersigned is directed to say that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all health personnel -
have consequently reverted to the BPS scheme. In order to _
compensate health personnel for the loss of benefits sought under -
CSHP while preserving their status as Civil Servants, it has been
decided by the Federal Government to grant adhoc allowance equal
to one basic pay at the initial of the scale to the health personnel

. in the employment of Federal Government, in BPS scheme, with

effect from 1% January, 2012, This will be in addition to their

existing pay/ allowances in BPS Scheme.

2. This Division's OM No.2(13)R-2/2011-698 dated 17th
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011."

Sd/-- :
(M. Munir Sadiq)
Deputy Secretary (R-1)”

Yook e
“Governmient of Pakistan

Finance Division
(Regu{aﬁons Wing)

F.No.2(13)R-2/2011-777 Islamébad, the 06t February,2012 )
' OFFICE MEMORANDUM A
Subject:  GRANT OF ADHOC ALLOWANCE EQUAL TO ONE

- BASIC PAY OF RUNNING SALARY TO THE HEALTH
PERSONNEL IN BPS SCHEME, o ‘

: 1
o In  continuation  of Finance, Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by ‘the
Federal Government to.prant. benefit_of one basic. ay of runnin
salary as Health Allowance to the. health personnel in the
employment of Federal Governiment, in BPS ‘scheme, with effect )
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House Officers respectively w.e.f 1.7.2011 will

contipu_ci :
Sd/--
(Manzoor Ali Khan) ]
Sr. Joint Secretary (Regulations)”
. femphdsis supplied) .
2. Learned Deputy Attorney General has contended

that the Health Allowance grétnted by the Federal Government is

- available to health personnel in the employment of the Fede’ral

Governme’n.t in the BPS scheme at three hospitalé established in
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Islamabad namely, Paklstan ‘Institute of Med1cal Sciences

(“PIMS”), Federal Government Polychmc (“FGP”) and Natronal '

Institution of Rehabrhtatron Medrcmes (“NIRM”) The employees
at these hosp1tals do not have a career structure in place after
the Career Stmcture for I-lealt_h Personnel Scheme Ordmance

2011 (“Ordmance”) lapsed on 26.1.2011. The Health Allowance

was accordlngly granted by the Federal Government as a form of

compensatlon. It is clear frorn the two m‘emoranda dated

04.2.2012 and 06.2. 2012 reproduced above that the Health

Allowance is gra_nted to “health personnel”. However, the..

composition of the category of employees that are eligible for tl‘le
beneﬁt has not beenpro’vid'ed therein. The responclents who are
several hundred in number are unrepresented by connsel. In
view of the _fact that a large number of employees are affected by
the instant controversy, the, Court l'las sought aséi'stance from
Mr. Mnharnmad ‘Makh.do.om Ali Khan, Sr. ASC and Mr. Sikandar
Bashir Mohmand, ASC as amicus curi'ae' in the matter
Mr. Srkandar Bashir Mohmand ASC macle able subm1ss1ons

before the Court that hrghlrghted important facts and

documents ‘on record which srmpliﬁed the controversy

appreciably.

3. It transpires that an Office Memora_ndum -dated

27.03.20 lQ"by_ the. Finance Division' (Regulations Wing) clarifies -

that the term’ “health personnel”' used in the-'above m,entioned
memoranda bears the‘ meaning given to. that \e}rpression.:i.n
Section 2(b) of the Ordinance. This .cleﬁn.ition refers to tlle
contents .of Schedule-I to the brdina.nce' which specifies the

service providers who qualify as health pereonnel, A perusal of

" Schedule-I shows that five categories of service providers are
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‘classified as health personnel na'mely: Doctors ' Allied Nurses,

%,

Paramedics and Support. The services spec:1ﬁed under the

categories - of Paramed1cs and Support include . Teachers E | 3 i{

) o
Audiovisual Operators Technicians, lerarlans etc. o : :

4. The ,adrmrustratlve M1n1stry for the health

1nst1tut10ns of the Federal Government at Islamabad is - the' ;

M1n1stry of Capital Administration and Development Division . ? {
(“CADD”). It is an admitted fact that vide- order dated

13.03. 2013 the Mmlstry of CADD granted the Health Allowance

. to the employees of the DGSE and its alhed spec1al educatmn -

A T Ty A T TS R

centers/ institutions 1nclud1ng National Trust for the Disabledzl : i

(“NTD”) and the National Counc1l for Rehab1l1tat10n of D1sab1ed

Persons (“NCRDP”) The respondents were . thereb_y

acknowledged as beneﬁciaries*of the said grant and were paid
the Health Allowance with effect from 01.1.2012" until
27.10.2014, when the Finance Division informed theAc‘countant
General Pakistan Revenue (“AGPR”) that olnly health personnel | : ' '

. . ) ; . o : TR
working in Federal Government hospitals and clinics were ; i

quahﬁed to receive the Health Allowance The 'A.GPR

R LET

correspondlngly 1nstructed the DGSE to stop payment of the

e w mreraistr
ST

g

said -allowance to its employees- as no budget allocatio.n for the_ | o

S

gt

said emolument had been made in the ﬁnancial year 2014—-15.
S. The dlseontmuatlon of thelr Health Allowance was
taken to the Islamabad H1gh Court by some of the respondents

Vlde order dated 17.9.2015 the learned High Court ‘r'ef’erred the b |

dispute to the Secretary CAD:D for passing a speaking order
thereon; and till then restrained recoVery of past payments of

the Health Allowance from the affected employees of DGSE and

”\A, - allied centers. The Seeretary CADD heard the parties and by
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order dated 21.3.2016 reJected the entitlement of the

respondents to receive the said allowance. The principal ground

of his dec1s1on is that employees of the DGSE were engaged in

the process of educaﬁon, training and rehab1htat10n of d1sabled

chlldren and therefore did not fall Wlthln the ambit of a health
organization. The respondents successfully challenged the sard
order before the - learned Federal Service Tr1bunal Wthh has
inter alia, by the impugned Judgment dated 18.07. 2017 declared

that the respondents are entltled to the grant of Health

Allowance

6. Learned Deputy Attorney General has contended.

that after the lapse of the Ordmance that had prov1ded a career
structure for the. doctors, nurses and paramedics working in
PIlVlS, FGP and NIRM, the Health Allowance .Was granted by the
Federal Government as compensatiOn to the said .healthv
personnel. 'He was, hoWever | unable to show any
contemporaneous d1rect10n issued by the M1n1stry of CADD or
the Ministry of Finance that restrlcted the grant of the Health
Allowance to the claimed employees of the three hospltals
spec1ﬁed by him. As already noted above, the definition of health

personnel prov1ded in the M1n1stry of Finance , Office

Memorandum dated 27.3.2012 is wide in scope.and'therefore'.

unhelpful to his plea.

7. '*We have examined the deﬁmtlon of “health .

personnel” adopted by said memorandum dated 27.3.2012 from

Section Q(b) of the Ordmance which is to the following effect:

“b) “health personsiel” means a person who holds a post inany -
institute or organization delwermg servrces in the health
sector and included i in Schedule-], but does not include:

i a person who is’ on deputation to' the Federal

Government from any Province or other authority; .
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u] a person who is employed on contract; or on work

. charged ba51s or who is paid from contmgenc1es "

8. It is noted that the: foregoing deﬁnmon of health

personnel covers persons holding posts in any institute or

organization who are de11v< ring services in the health secto1 that
are included in Schedulel to the Ordmance Learned Deputy

Attorney General was unable to dlstmgursh the respondents,

who are employees of the DGSE and" all1ed mstltutlons / centers,

NCRDP and NTD, from the para,medrc and ‘support staff

positions that  qualify as health personnel  according to

Schedule-1 to the Ordinance. It is not denied by the ‘app'ellant‘

that education, training and rehabilitation of disabled_person-s,

are services ‘provided in the health sector. The°e services fall
w1th1n the terms of Schedulel to the Ordmance and therefore
the prov1ders thereof qualify as health personnel.

9. Accordingly, not only do the respondents fall ;\xrithin

the category ‘of persons. who are in terms of F1nar1ce D1v1s1on

- Memoranda: dated 06. 2 2012 and 27.3.2012, eligible for grant of

the Health Allowance but their entitlement has in fact been
admitted by both the Ministry of CADD and Ministry of Finance,

In this respect the aforementioned letter dated 13.3.2013 issued

by the MiniStfy of CADD is referred. Also the affidavit .of the -
Secretary Finance, Government of Pakistan filed in the'
- Islamabad High Court pursuant‘ to-that Court’s order dated

20.3.2015 io‘assed in, Writ Petition No. 4007 of 2014, specifically -

records that the proposal approred by the Prime Minister vide
Summary dated 25.1.2012 did not restrlct adm1851b1l1ty of the

Health Allowance to "the persmmel of the three hosp1tals

(identified by the learned VDAG). For that reason the Finance
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D1v1s1on Memoranda dated 04.2. 2012 and 2 2012 made the

allowance available to all health personnel employed by the

Federal Government in the BPS_Sche_me.

10. As ‘a result, the said allowance was paid to the

health perSOnnel ’of the DGSE and its allied institutions until;'

27.10.2014 when the l‘mance D1v151on 1nstrncted the AGPR to .

confme the grant. of the allowance to ~employees of I‘ederal"'

Government hospltals and cl1n1cs This instruction represents

merely. a change of opinion which is not occas1oned by an

amendment in the terms of ehg1b1hty for the Health Allowance

‘ Therefore as the Memoranda dated 04.2: 2012 06.2. 2012 and
27, 3 2012 issued by the Finance Division, Government of ‘

Pakistan still hold the ﬁeld»in their original terms, there is no

merit in the Ob_]CCthl‘l by the learned DAG to the ent1tlement of

the respondents to cla1m and receive the Health AJlOW&I'lCC

11, As ‘a secondary and also tenuous argument, learned

Deputy Attorney General contended that the Health. Allowance is

granied under executive fiat without any statutory backing

therefore the same can be withdrawn by the Federal Government
at any time. That is clearly a flawed contention. It is admitted"

that grant of the Health Allowance and the terms of e11g1b111ty to

receive the same were determined by the competent authorlty,
Mlnlstry of Finance in accordance with Rules of Bus1ness of the
Federal Government. The or1g1nal terms of the said lawful grant

still hold the ﬁeld These were acted uporn. . and payment of the ‘

Health Allowance to the respondents has conferred a vested

right upon them. In such mrcumstanees the executlve is barredv

by the rule of locus’ poemtenilae from unllatcrallv resundmg and

retrieving the benefit availed by its rec1pients. Reference is made
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: to Pak1stan, through the Secretarv, M1n1strv of Flnance vs. |
- ? Muhammad H1mavatullah Farukhl (PLD 1969 SC 407) and 1
_ The Engmeer-m Chief Branch VS. Jalaluddlh (PLD 1992 SC
207). Therefore without a change of the terms of eligibility for . 4
the Health Allowance even the prospectwe exclus1on of the '
. respondents from 'rece1pt of the benefit shall constitute .arbitramy
and unlawful aietiori. |
- 12. . | In the 'c1rcumstances hve do not find any error or
| defect in the 1mpugned Judgments of the learned’ Federal Serv1ee
Tribunal dated  05.10.2015, (1112016 and  18.7:2017. R
Consequently, these appeals are dlsmlssed and the entltlement
of employees of the DGSE, allied institutions/ eenters, NCRDP .
ahd NTD to- receive the Heelth Allowence. is. affirmed’
S
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Ofﬁce of the

- Accountant General
Khyber Pakhtunkhiva Peshawar
Phone 091 9211250 53

No HAD/Allowances/Corresp /20 17- 18/42 - Dated 19. 04 2018

- - To A | )
- The Branch Offiéer, . :
_ Pay Roll-4 Section.

: o . o BRI

Subject:  COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED ' 7
. . IN CIVIL APPEALS NOS 1631-2112/2017,216/2016:_ & = - "
‘ : 806-8l1]2016 BY THE SUPREME COURT OF PAKISTAN.

1 am. dlrected ‘to enclose herew1th a eopy of A.Ci)(TM) v
~ No.TM(F)/T- 4Q/Health Allowance/2017 18/138 dated 05.04.2018

S A R S AT L TR R s

alongw1th Honorable Supreme Court Judgment for further cornphancc '
~ ‘under 1nt1mat10n to. AGPR Sub Office Peshawar accordingly. -

‘o ?’?\‘*\‘* g

" D:My DocumenttHAD Sectioq\éomplainf regard.doc-




, —GFTICE. oP THE - 1 '
NTANT GhNERLPAKlSTAN REVENUES o
(.1;, ., : L .'Sub Office |
* | : PESHAWAR . e
Ehm&_a o Ph No: (091 9211278), Fax No:091- 9211301
{No TM(FYT-40Health. “Allow./2017- 18/ /Z-~Z L ]Dared.os 04,2018 IE
- .To, ' . l '
' \/I‘hc 'Accounts‘ Officer {AD),
" Office of the Accountant General, -
Khyber Pakhtunkhwa, Peshawar, .
Subject: COMPLIANCE )F " JUDGMENT DATED 17.01.2018 PAsstD IN CIVIL '

Islamabad letter No-TM/ 18- 64/C1rcular/2017 18 Vol-B- III/589 dated 12.03 2018

enclosureson the above subJect o o P Wy

Educatron its alhed mstrtutrons/ Centers, NCRDP and NTD cntrtlcd for I-Iealth Allowance
Hence, the Drrector General Special Education has been transfcrred t0 Provmce under 18"‘
amendment and become a Prov1n01a1 subject. It is kmdly rcqucstcd to takc the TC(?LIISltG acticn on

the above noted subject Judgment under intimation to this office for onward subnussmn of

comphanceleportbefore tho court I

Copy forwarded to Accounts Oﬂ" cer (T M)
- G-8/4, Islamabad.

L3 DAVATM New Datw 20 40han ad- L Ted 0. dom

APPEALS NOS.1631-2112/2017, 216/2016 1344/2016&806 811/2016 BY. THE

- SUPREME COURT OF PAKISTAN, | B ; B

IPlease find e‘nclosed Therewith the Accountant General Pakxatan Revenucs,l

along-wrth 1ts

| *9

) N

The Supreme Court has made the e,rnployecs of Director Clueneral“‘ Spccial‘-""é

3?
4

y Accg;t:n‘s M
’ %(AGPR Sub Office Peshawar”:
. N R o
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bffice of the Accountant General, Pakz.Trcm Revenues

e | 'D "' ACTOUNTS OFFICER (TM) | -
‘ ool 4 o AGPR Sub Qffice Peshawar
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PESHAWAR HIGH COURT, PESHAWAR.

- FORM ‘A’
. FORM OF ORDER SHEET

Date of Order

or Proceedings

ORDER OR: PROCEEDINGS WITH SIGNATURE OF |
-~ JUDGE/JUDGES '

1

2

19.09.2018

‘reminders of Accounts Officer has failed

W.P |No. 4301-P/2018 with Interrm Rehef

Present: Mr Muhammad Khursheed Khan, Advocatc

counsel for the petitioners. -

‘M. Moeen-ud Din Hamayun, AAG for the
;respondents.

: * ok
o

Desptte dlrectron of thrs Court dated 11.09.2018,

the. Advocate General Office falled to check the reievant

=quarter le. respondent No.2 and apprlse the Court about the

; !
consequences of ‘the 1mpugned letter dated 03.06. 2018

Today, the - learned counsel for the petltloners produced
|

another letter dated 14 09.2018, whereby the’ D1rector %ocral

Welfare & ;Spec1al Educatlon Department despite repeated
| to provide the
requisite adrnissibility of health professional allowance from
Fi'nat%tce .' Deipartment‘ and release’ ot “budget through SAP
-system under object head of health allotzvance is still awaited.

The lethargic and disobedient attitude of the concemed officer

1

| has exposed hlm liable to be dealt w1th under the contempt of |

Court ‘laws,; however, taking lement view, the Sef‘retary

Finance Khyber Pakhtunkhwa Peshawar is directed to

' personally appear before the Court and explam his posmon

EXAW ﬂEq
Peshawar High Court




e
* | To come up for hearing on 04.10.2018.

Interim Relief.
| ~ Notice for the date fixed. In the meanwhile,
Professional health allqwance' shall not be deducted from the’

{ i
petitioners.

\ LIPS N ,.-..‘.‘5 C’

.....
——— e

Date of Presentaltion ol Application. . ___)'_ L
Noof Pages, | . _9”'P i .&- 1 "‘2('1/
Copying feemelems o L ) :__._._._._-____ r‘ -‘.--.
10[..!-2,&,————7 .........
Nate of Preparition of Copy. ... 2 55 872..2,;: '

'-I?'uk‘ol’ l’)cl.i\'c ry of Cnp‘x__(.__,i_‘ LS:_ _C_,_:‘ 2_%
¥erotved B) ol .....;,‘u.&o.,//;;\} . v

*Ayub* Hon’ble Mr. Rooh-ul-Amin Khan & Hon’ble Mr. Justice Qalandar Ali Khan.

!

[



l o ,
l ("O\ SENAEENT QF YRR PARFTUNECHA, .
i.Z'Z/-\K/\."l', USHIR, t»'..)’.-i.f-\.l "‘/t LEARE, SPECIAL EDUCHNT FOM
l

!

|

|

& WONIEN EMPOWERMENT DEPAR FI"‘L N

SUMM/\ Y FOR P OV]NC!/-\‘ CABINET

VSl hed

Subject:- DRAWL O F HEAITH ALLOWANGE BY THE EMPLOYEES OF
SPECIAL EDUCATION o ST

- VV{P'.NO.KL?)O/ZO'IB NAZEER SHAH VS CO\/r"rn \[\,:I‘—\)T ,-: K};p‘/-BER'
PAKHTUNKHWA
o i i

|
Before

i

" 1

the 18" constitutional amen‘dme‘nt ‘the 'ewwglo}fees of
Directorate General of Speciai Education, Is Iamabac were u"ow'ud' an sincr-
01. 04.20’11 '1ﬂm the 18" amaendmaent they were working N uL|| the Guelt 1|my
Social \/\ml"\rrﬂ Deapq mmt lxt t'fl*\fl'mr F-’.»f—\kh‘i‘tl'r.'lfhv\.'n. Tl thedr chovedgitinn aned l-.lil\.;u'
01.01.2012 le pmlonu WIEIE receivihg Healih Pro essional /‘{'-;:i<‘;v\.»:_u"w.':(t) vice
Finance DIVIS!O.‘I { \egulauuﬁ Wing), Islamabad Notification {(Annex-h. .

2. ThIiS aHov’vanco W2 c+c-_,bpéd )Y Federal government i 8 r\f:\'“)rclﬂwci\/
the petit ioners filled a' service appeal in Fcciom. S-(-.':r\/icc-: Triounal, iu e bod, .xm
on ,1,&.0/.201/,? the !—ederal Sc:wce Tribunal decided in favour of !H ¢ pc;’.mcm\: f
~(Annex-Il). ; |

. oy
- P
oot

3. Thc I-cdcml Govemn ent then challengod the Jucgmom / doulnlnn of ‘
1he Fedeial Serwce Frlllaggtﬁa,l in-the oupleme Court of Pakistan bul llw apcx sourl

o

also decided in favoUr‘df.‘:the petitioners (Annex-ill). _ .

w ’ ter shlfmq the suvxces from l~odcra| Govcr[ﬁmen\ to P;ovm(‘xal

!
. .:‘v?-"l"
o %;ovemment of Khyber Pom“ nkhwa, the amp! ovccs of Speclcal oucatton were

receiving the Sald o“OWO'l"lCE‘ provi s:onaHy on 13.06.2018, the Accoumam Of ncor -
(PR-04) office of the Accoumw General, Khyber Pakmunkw\/‘a has written a
“letter to Deputy’ Commllssmne[ Peshawar with a copy to Director, Socza!.__\/\/elfar_e
and Scc:otary, ["man\, Dcpmm nt that budget for the I-{eél'{ﬁ /ﬁ:iiowa:wce has |

been allocated but the same has not been uoloaded to the SAP (Jo'nputc yf-'lc‘\fr'

lill date. Accountant Off] c!o r (PR-0: 1) further clanﬂoJ that the Accow Lant Cmnmal E

| o
Olfice has released the paymen (Health Allowance) to these cmpluyuc Ck (m The
rarjuest of Social Welfar'L,lDepartm nt in compliance of the JUdGm(‘H{ of «.:l.unulne

'(.'Jqurt of Pakistan dated 7 01.2018 :ovlsmnally and subJect toits m(.lnII:::t%fll)llil‘;)
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' SPECIAL EDUCAMO\ o
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l

SUNINARY FOR DROVINC!AL CABINET
T

GOVER {MENT QF KHYBER PAKHTUNKH l\NA ‘
/AK'AT USHR; SOCIAL WELFARE, SPECIAL EDUCAHON
& WQ V]EI\ EI\JIPOWL—.P\ML.I\T DEPAR rl‘\/IE_N l

"SPEC‘I/\( I"DU(‘/\ TION
B l| :

RAKH I UNKH\/\/‘A

mallers (Annex-Vil). ; :

Cahlnet for approval please

petilioners and implemeant the grder of e Honoraile Codat,

Z

10, - The Provincial Cabinet 1& racuested to aliow the "Heaith Al

C

e —

1

. / o)

(I\AUH‘\MI\'T/\LJ OREES

- Secretaiy to Govbrmm“nt of l\hvbo. '
akat,

WP, No.430/2018 NAZEER SHAH VS GOVERNMENT o.fr{-k:_—wmzm. .

L

ll
i I'I" '
8. On thelobservau\on of Finance Department the departmenl ol Bneinl

Wallure responded and plovulius the requis ntn information. The Finango I.;.'Jc');‘nmlm'unl
Khyhor l'%\lxhlunl\hw:ll pmpo,.all that Mo subjeel .case quy bo placad botore e
Provincial Cabinet fox appropn.'g@‘ orders with regard to the approval ol The prapusod

llowunes in hg‘;hl of ¢ )llll Deci uun Aonowill thaissue ol over-pe nmonl and Ull\(]l nllu)tl

I i R i . ;
9. . The Chief Minister; Khyber Pakhtunkhwa in Para-20-of the summary has
’ | : . : )

alrondy accorded approval (o place the subject issuo baelore the meating ol Provingin

Cwanes” {\'5 e

e
™, 7

_\_,

—«‘1'.\.‘\1)'

2K :LJ'\MW‘/ a
Ushr, Social Welfare, ptual [Zau

Women Empowerment ‘Deparlu.\;.wt

cation &

it

‘Sibject- DRAWL O F HEALTH ALLOWANGCE BY THE E'MPLOYEES OF -

ot

Ly



. GOVERNMENT OF KHY

ESTABLISHMENT AND A MN: DEPARTMENT ' ,@ .

| { CABINET WING ) - % i
: ‘No.SOCI{E&RAD)S-24/ 2019 _ , o &
~ Dated Peshawar the 28t Oetober , 2019 , ©

- The Secretary to Govt. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Wellare, Special Education & Women
Department. - ' '

SUBJECT: DECISION OF THE _ MEETING _OF PROVINCIAL CABINET
DATED 22.10.2019. | , - ae

Dear Sir, : . : ' . L 5
& 1 am directed to’ forward herewith the following decision of the
meeting of Provincial Cabinet held on 55 10.2019 under the .-chaimianship;of, !

lC‘hicf Minister, Khyber Pakhtu n’khwéi for imgﬁﬁmenmﬁﬁm
\AGENDMTEM‘NO 16 T — — 1
| DRAWL. OF HEALTH ALLOWANCE BY THE EMPLOYEES OF SPECIAL

| EDUCATION WF;NoxM‘omms%.-NMEER--.-sﬁm VS GOVERNMENT OF KHYBER |
 PAKHTUNKHWA - R R RE .

| pecision of the Gabinet: |

+

ye

s

1

E The Cabinet appfov%eﬁ_ Health Altlowance to fhe devalved employees. of |
i . ‘ ;

"1.
\ implementing Department: - | .'Zfa‘xfa't:,.ushr;,_ Social Welfare, Spe,c’saﬁ.-E,dm;aﬁo'na&;J
! o WﬂmgnEmpowermem ' i

Speclal Education %ﬁsﬁlﬁtﬁom at the rate ofone runniﬁg?‘:basipepay’. ~

Z. 1 am to request ‘that ap imp’}emf:matiqﬁf report of the Cabinet
decision as reguired under Rule 23 (2) of the Khyber Pakhiunkhwa Government

Rules of Business, 1985 may: kindly be farnished on top priority basis to the
Cabinet Section, Administration Depjsrmvm ‘ : :

N . 'SECTION OFF (CA o
')\ , _ | SEC F {

ENDST.NO, & DATE EVEN. -
Copy to:- .
P.S to Secretary Administration Department. - et
pA to Additional gecretary {Cabinet} ﬁc‘m}mmﬁfa;ﬁm Department.

pA to Deputy ,S;ecmtafy%("(‘}abinex) Administralion, Deparimens

RS

SECTION GFFICER (CABINET



1@

GOVERNMEMNT OF KHYRER ‘%?A"KHT UNKHWA
| T ARTMENT o

CSEGULATION WING)

N

sy e N 1 PR -~
;.'( FL (\ ~u ]l ‘4 KW ;.L §\,E Rad

Dated Peshawar the 25-11-2019

l\lOTlFlC/—\TlON

e _m3 |
N_Q;_EQ_(__S_Q_S_R-H-)B-’IIZ_OQ_. In pursuance of the Su'preme Court of Pakistan Civil Abpeal: i
No.811/2016 titled “Muhammad Atique-Ur-Rehman & Others V/s Federal Government of "~
Pakistan through Secretary iCapit'al_/-\dministr-ation etc,” the‘.Govemment of Khyber

pakhtunkhwa (Provincial Cabinet) has been pleased 10 approve Heglth Allowance at the: .
rate of one runhing ‘basic pay to the devolved employées working in the Special
Education Institutions from the date of their devolution 10 provincial Govt of Khyber

pakhtunkhwa.

4

). The above slaid' a\\owahce will be admiséib\é only fo the ‘employees of
Special Education Institutions of Khyber Pakhtunkhwé devolved under 18" Constitutional
Amendment. | ‘ : ' : : | o

Secﬁrc—':tar’y to Govt of Khybher PjakhtUnkhwa .
"~ Finance Department .

Endst: MO g Date Even. | ) , S - ; . ,

s A
Copy is forwarded fdr ’mformétion and necessary action 1o the:- ,
1‘4Countant General, Khyber Pakh‘tuﬂkhwa, Peshawar.

2. Principal Secretary to Chief Minister, Khyber pPakhtunkhwa. :
3. Principal gecretary 0 Governor, Khyber Pakhtunkhwa. - f .

4'. Qecretary to social Welfare, Special Education & Women Empowérmant Deptt. '
5 Director, EMIU, Finance Départment, Khyber pakhtunkhwa. ' ' T
6 PS te Minister Finance, Khyber pakhtunkhwa. '

7. PSt0 Secretary, Finance Department, Khyber Pakhtunkhvva.' :
g. PSto Special Secretary, Finance Department, Khyber Pakhtunkhwa.
9. PAtO Additional Secretary (Regu\ation), Finance Department. ‘
10. iaster File. . | -

o
, ' SE %ﬁ?ﬁﬁcm (SR
/ ' ' . FINANCE DEPARTMENT ~ "




To, :
The Chief Secretary, :
'Khyber Pakhtunkhwa, Peshawar
Subject: A DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

ALLOWANCE TO THE:- APPLICANT W.EF. THE DATE QF
DEVOLUTION OF THE. EMPLOYEES OF SPECIAL EDUCATION

INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
§ PAKHTUNKHWAle JANUARY, 2012, ‘

Respected Sir,

With due respect it is stated that [ am the employee of Special Education
Department and is serving as Superv1sor (BP-17) at the Govcmment Institute for the
Blind, Swat, quite efficiency and up to the entire satisfaction of. my superiors. That the
Provincial Government approved Health Allowance at the rate of one running basic pay
to these devolved- employees working in the Special lf(.ucatlon Institutions from the date
of their devolution to the Provincial Government. That the employees of Special
Education Institutioni under the Federal Government were receiving Health Allowance
which had been stopped/deducted from their salaries against which those employees
preferred. service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor of the employees vide judgments dated 05.10.2015,
11.01.2016 and 18 07.2017 and the employees of Special Education Institutions declared
entitle for receiving of the health allowance. That the respondent Deparrment feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No:
811/2016 with title .of (Federal Government of Pakistan’ through Secretary Capital
Administration etc; VS Muhammad Attig Ur Rehman & othérs) before the Hon’ble
Supreme Court ‘of Pakistan and the same has been dismissed by the Supreme Court vide -
its judgment dated 17.01.2018 and entitled the employees of Special Education
Institutions for receiving of health allowance. That it is pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the empioyees of
Special Education Institutions of the Khyber. Pakhtunkhwa from the date of their
devolution to the Province. That in light of the judgment of Supmme Ceourt and
Notification dated 25.11.2019 the applicant time and again 1equestcd the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but -
1o reply has been received from the quarter concerned. That the epplicant feeling
aggrieved from the inaction of the authority concerned by not allowmg/gxanlmg Health
Allowance similarly to the other employees of Special Education Institutions preferred
the instant Departmental appéal before your good self for the grant of Health Allowance.

It is therefore, most. humbly iar_ayed that on acceptance. of this Departmental
appeal the -concerned authority may very kindly be directed to grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolutlon to the Provincial -
Government of Khyber Pakhtunkhwa

. . | " | W@i‘) . ‘ '
Lugman I-Iake‘ ~Socfal Care Worker (BPS-06),

Govt: School for Hearing Impaired Children, -

Munda Dir Lower , _ — —’ﬁ
P —— e .

14.01.2022.
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N,

VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,

PESHAWAR
OF 2022
' (APPELLANT)
Lugman Hakeem (PLAINTIFF)
(PETITIONER)
VERSUS
(RESPONDENT)
Special Education Department (DEFENDANT)

I/We_Lugman Hakeem
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to

appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022

CLIENT

/
A
ACC ED

MIR ZAMAN SAFI
ADVOCATE

{

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003

j’l



