13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Kkan)

Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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The appeal presented today by Mr. M Zaman Sal Advocate may

proper order please.

T ¢
REGISTRAR™ -

This case is entrusted to Single Bench at Peshawar for pretiminary

hearing to be put there on lS;fi___ll.Nuticcs be issued to appellant

and his counsel for the date fixed.

CHAIRMAN

Learned counsel for the appellant present and ﬁ;
requested for adjournment to further prepare the brief.
Adjourned. To come up for preliminary hearing on
10.06.2022 before S.B. :
y: .

(Mian Muhammad)
Member (E)
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/ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
Khhwvher Palkhtukhwsi

| seeviee Tribunal
APPEAL NO. :Zpé 12022 e 2

Diary No..=l.8

Mr. Subkhan Nabi, Naib Qasid (BPS-04), - gg/ 2022
Govt: Institute for Blind, Mardan.

......................................................................... APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment

Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from
the date of devolution under the 18" Constitutional Amendment to the
- ‘J \;«0“" rovincial Government i.e. w.e.f January, 2012. Any other remedy
K1 hich this august Tribunal deems fit that may also be awarded in favor

‘of the appellant.

TR

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Naib Qasid
(BPS-04) quite efficiently and up to the entire satisfaction of his

superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
annexure....... s aseatiatateesatiusieescnsanarnaranneressertsenrtanstarsersants A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which

~ colleagues of the appellant filed service appeals before the Federal

Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive. the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as anNEXUre...cceeureereenennenenrienreneennne C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEeXUIE..cvvieererinientrniieiinrrneennnenrencenecncensencans E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.....ceoeeeiieeerinennene. F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
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for appropriate order. That the provincial Cabinet approved Health
- Allowance to the devolved employees of the Special Education

Institutions on 28.10.2019. Copies of the summary alongwith decision of

the Cabinet are attached as aNNEXUIE..ivereererrrreerereeeneneenanens G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18™ Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNeXUIC.....eieeeerererrnriernriaenenecenanenns L.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
AIIEXUIC st eereseeeeeeseeseessssessenssssssssesessssssssssssssssssssnsnneannnnnnns J.

10-  That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

C-

E-

F-

A- That the inaction of the respondents by not allowing the Health Allowance

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in

accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not

allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance

Department.

That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide

on the part of respondents.

That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.
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_/ G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations. |

' H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT
Ly’
SUBKHAN N ABI/

THROUGH: , |~
MIR ZA SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.
4

M

DEPONENT

LIST OF BOOKS:

1- CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



J BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
' PESHAWAR

APPEAL NO. 12022

SUBKHAN NABI VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

A

MIR ZAMAN SAFI,
Advocate
High Court, Peshawar
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Section 2 (b) of Civil Servanis Act, 1973 were cntitled to all pn and -
‘ allowances pn.s\.nbn.d by Federal Gavermment for its uuplnycuh. Fhurther.
statcd that financial dlrccuvc contained in Ministry of Finance ‘O.M. -
 No(13)R-2/2011 dated 06.02.2012 was' unambiguous - and clcgrlj( ».
Sllp\ll'\lt.d admissibility ol Tealth "Allowance. to .\ll health pu\.on \cli i".;

- ':'Iid wle

nuulu..uum of the Finanee Division, the .\pps.ll.mls were deprived of lhcv

i a

[

et i il it e seome

cmplovmcm of LFuederal Govumm.nl in BPS b\.lu...u. but dc.\pnlc th
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- JOS(R)CSIZOIG :md pn\ul

-onee sranted and acteq- upon |y

void ab lmuo cm.lm-

: ﬁll pndcr the delinitiun
‘a person whe- hcld a post in .mv

“in the. health scctor and mcludcd in Sclxcdulo-

' same on 14, 03 2013 on. the groun

~ of education; training . and rely

. DGsE cmployees witheu cu..carrcn

_f_S‘nd bcnctu: In wppo'l ol hm \usxon tlu. h..:rmd :.ounu.l for the
’ appcll:\ms r\.fcrl "d 1o the ;H'lvmc.nl-, O FST dated 05.10.201s, 11,01 2016,

18.05.201% : and- 14,12, ’mo })d.\\Cd in Appg.nl'; \lo ""J(R)CS/"’OH

8607 tn
37"(R)csno: u/o,t 87 gy th

l"SI(I\)LS/"OI‘m & 381 (o

for the !'ulmL relicf? The lmrucd counsel .
vchcn‘ucbxly -argucd _l_lm. the .n.spondc.nl I‘m.mcu vamon wns blm\'mg hot
and cold in lhc same brea), as.on the one h.xnd it h.xd .ldmxllcd the cluiu'; of
lht. -'lp,;\.ln..'](.. in para 3 “r Hiir Paranwise. Cuitnen S G ahe ancy
Islamabay ngh Court, hl hile, on he other hmd

order u: llL(l 2| A3,

nmabnd w

» they declineg
“the same. L!:um vide:

"()16 ![c. conu.n(lcd lhnr'(hc benefil.

ad ereated a vuu.d u"h( which umld not bt.

\\'ithdrawn"nmlau.r.nll\ ation'.of ; puncxplc of i

in viol atural Justice, The
Jleamed (.omw..l for (Iu .:mull.ml lastly .ugm.d that unpugnu.l orders wepe

nen- wdlcc and

having o SANCHily  of v
withedrawy) 7 \lupp.q'c ol s

fs
.unuulllc.d o pum\lum.nl W

Sailany
be :xwardcd wulmu(

.ld()lﬂllll' ihe due Process of faaw- pmvulul umlcr thic

(;uvumm.nl Sc.rv.ml\ (I Hu. ‘uncy mul i .upluu.) l\ulu. 973

II
4. . 'lhc nppc-:ls were xcsnslt.d by the rcqpondc.n('; It wag stnlc;(i
th:u lhc said n”o\vnmc WiIs giof .uhumuhlu lo the appcll:uus as they did nege

-

0 h(-']'tll ps‘

m'muu. or orgamzauon dchvcrmg services

L. It was furll.c.r submlttcd tha
nllowcd Provisianally (g the
I\GPI\ on the basis or C/\DD Divisian® s

sub':cqucntly that Dmsxon sent

the Hcalth Allowancc was appellants Gy Uu.j
l(.ucr dated 06.08 2012 but
a rcfcrcncc lo (lm Fi
its concurrence for admmsubllu} of He

d lhal (hc.y were involved iy the pro'ccﬂs
alnh(.l(mn of dus.nlm.d s.lulchcn
with (hs.lbllllu.s :md lu.m.u unuld ol be deel

become entitled for the sapd alluwuncc. |

commumc.mon to’ f\GPR wmcw.d sam.uon of the Mealth- /\llow.mcc.. to-

ce n[' the Finance Dnvnsmn;und 1hc

AGPR  made Provisional ovment o the appcllants, wmch was

subscquently disconlinuc;l .lhu' verification of uuulcmunl in ordu‘

prevent the misuse of lhn a‘lm\am.c by non- -entitled pcrsonncl.g it w.qs»
submitted h_\' rccponduu \Jn 2 lh.xl hc.l.lh

4'i
1
4

P 4, sr,ﬁ ms 3(|<)\ .\/10!6 c.(s. with M.Ps.‘ \

Soby I:'lL

hich cauld nbt .

sonngl § occause hmuh pcr:.ouncl mc.lja. -'

Mance va:snon lo scck|
ullh Allowancc which regretted the|

el persons
ared as health e srsonnel (o |
‘he CADD on’ 13.03. 2013 in ity

.xllow:xhcc’ was granted - wigh the

et 325 ey g e Tyt T ?
ey ——
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50 565w STIGCS2016, ere, witls M.ps,

np’prm-:_:j of the i Minisicy, !htough i Sumimary, Specilically mo.\'rcd: for &
L thriee 'I.‘-"ud';'rul 'Gb\'crl;mcut HMospitals . Pakistan Institite of Medicui
T Seience ' nal lastituye ‘o,r"R'i:hnbiIilu(ion,Mcdicixic.
Special Education & Sociul Welr,

't:(luc:rl‘t_i'nnal- body, 'd’culg- withy '

‘ Scicn(:cs.--l-'.G. Polyclinie and Natjg,

’ affl,.‘!)g; Dixfccioqlec (.icmv:;gl;“or {i-c, l)cing an-
: lhc.gn_rgcc'ss.' of cducation, training a5 -
i&m;-bmff disubled bt.:hl;.ldg‘c'l‘i"-'and"p.crsoxis':\’\'_illl dis

* earried out by a. huvx‘."('i-'px;o’fcssion:il"li:imi'iAnc’lndiﬁg"'lcn
,'doclor.'\'."ddmiui:slr:uu'r.\.',. minié;tcriul, '

-rch,‘xb’iﬁla_(

abilitics, waich wag-
_ chers, Professionals,
s -st;]i];(:xt(ivc-/ ':ll;é“}:ﬂ')’ ;;l:il'l’ did .nul.
of health organ?zathn and coulqd not be deel
“health pcrs\,onncl' Woget the gajg . v

&l within (e ambit arcd ay

allowisee. The respondent No.3 i,
AGPR in jts parawise comments submieg that the identica) cyec
'Farkh F. Lodh;, "

clore Ui
Hon'ble Supreme Court of Pakistan, = ! . o '

.  We heard the learned counsel for the partits and perused the
[fecord, .

6. : -'I'hé-!:c:xllh .'n'lluw:mcc cquil 1o ong basic pny o("rumiidgsul:lhry -

was granted 1o (e health personnel iy,

the cployment op Federal
Govcrnmcnl. in Jypey ‘Schdnw.j\\'itlx ¢

l'l'ucl_ nvnm_m.ox‘.'lzoxz. It ivu# hu'ul(:,-j |
In rcpl.yl;lo‘u query raised by :;?iGI’I{' vide +|
lewter Np._TM/_ls-wcﬁsx;w/;—u*srzox1-1'2/_136-. " dated 12.03.2012, (ne P
,,,, Rcéulhlianf}Vingl of lhc'ﬁinnncc Divisioﬁ vfd_cU o ‘

172 dated 27.03.2013 '

admissiblc 1o non-clinical ‘cadreg,

v

mished delfinition af the health pers

onnel by stating
‘that *healyy personnel’ mcang 3 persons who held g post

: in any institute or
S i'n"lhc. health seclor and included in
| Person who. yyqs on deputation (g e

Federal Govermnment from any Province Qr.qth"cr’.‘zudiority and who was on’
contract, or on work 'ch:xr'gcd.basis' or ivho'_ was' paid from éontin,gcncics;

‘The appellants arc. ncither .tlcptxla'tiox}is;s 'l‘r.om any Provinee op other

- authority nor havc ~bccn':cn'g'agcc_i. on v';onlractj;or on work: éhafg;idfbnsis. .
. They arc also 'xxdl'ﬁcihg paid from conlihgcnc’iés. On the coxilx':lxjy;-llxc)' are " _'
civil servants under seclion 2 (b) ol the Civil .Scx'\'anx_jis A‘ct.1197.3 ux_xd uﬁ.:;
delivering services to the disn_blc"d children '/ persons. ‘The beneficiarics /

3ppellants compriscd of Academie and Administratjve Cadres. A‘ccording .

o the dcﬁniiion furnished by vlhc-r-"i_nzini:c Division vijdg lhcirj u.o. dated
27.032612 thc appcllm_us.urc entitled lo_hcall_h‘-nllow:u_wc. In paris-6 A. 7 o
uh&cr Facts of parawisc comments filed bc'l'ox_‘c" the I—Ioh’blc Islan}}\bad High :

fn,n-r,pmcm??'._; S S g
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" as. HPA for DGSE for (in

- Understanding, .D.O.

it was duty of AGI’R o take action: on

CADD & PDGSIL, theretore, the FFing

_the Hon'ble Islamabad Higsh Court
_ Tribunal."This scems to bc dlscnmn

: nppullnn(s have been dxrcucd bv

lasv that benelits reecived by a civil vcrvan(

,scwant could not be recovered ‘even” iff

6. 36510 STHR)CS2016, ete. wigy m.r.«,
Courl 1slam.xbad on hch.m of

bu.n.mry lmam.c Dlvssmn in Wul Py
No 4007.’20!4 u w

all» admulul that § m April, 201
CADD agmn mmmulul NIS / BOs. -cont

as calc"unc

aining a prnvnxlon ol Rs, IOO million
nnu.ll y\,.u 20140- lS

cndoru (hc NIS /. BOs. .md l'ou.t.full)' duluclul
ml”an ol‘ HPA lcavm"
.'\ppcll:ml..) fe. 24 cmplov

under the criteria - of

Rs7458 mxllxon for- thq pcuuom.m (now

cnlxllcmcnl of II]’A

Jdetter. dated 09.0s. 2014 was

issued by‘ F'A'.
Organization 10 AGPR for stOppagc of HPA to non-cnt

lhc said - letter and dccxdc

cnmlcmcnt It was prayed that the pcuuon Was an

e Dnvmon e (.\L.Iudul ﬁmn he list
of rcspondcnl\. Now the Finanee Dwmnu has come M with d:ﬂcruu
stand, It is ot ullowcd i approbate: and upmh

been submi'ucd'by the u.s,)ondt.nls for d\,prlvm

legitimate rights, A |
similar]y plhccd. are getting the sajd .ulvmungc Why, then, the .mp(.llau(s

cn wullcn in the conunents. burou.
, lslamubad and the Feder

be deprived, is not clear from what has be

al Scrv:cc

1atory trcauncnt oftcndmg Article 4
25 of the Consutuhon of Islamic chubhc of P

respondent No.l to. -rctund' the paid
luch is against (he puncnplc of locus po

Hon'ble’ Suprcmc Court of P:\klslnn h.xs consxstcntly held that lhc bcm.m
once granted and acted upon created

amount w

<"
wuhdrawn umlnlcrally. in vxolnuon oF natural justice, It is an csl'xbhshcd-

(ault on the p.lrl n( civil’

sulm.qucnlly withdrawn ar ru.u(‘u.d, We.

“the h"hl of the Judcmcnt of llnn ble Suprcmc Court of P:\.\xs*(..n reported in

PLD ‘1992 sC 207. Hence: 10 this c\tcm, lhc xmpuwm.d ordz.rs are’ not:
lcgallv sustainable and hablc. to.be sct .mdc.

7. : Wc \vnuld hkv.. to make an cmphnsz"s on the Jjudgments of the

I'nbunal in Appcals No. '\24(R)CS/"0|3 and 38! to 405(R)CS/2016 .da‘Lcd -'

. e W -~ cu
,\r‘u—\ P :'3:’”"1
c) & i’

L] W

18

fo* -
Fodoend (et S Pigyunar
i ;u el _3:-\(3

cnlmu .

4 Mlm stry ol

hnw«.vu' DEA. u.lu'.t_d to

an amount of Rs,92:542

ces who bclongcd to medical profcssxon and came -

as  per DI!A‘v(L.AUD')" "
itled cmployccs and :
.ldmxmstr.unvu issug with

ate.-No logical u.ply has -

g the appellants of their
arpe numhu ofunplnyt.cs of the T cder al (Jovunmc.n( :

akxstan 1973 Further, th«..‘

cmlcntmc bccnusc the c
a vested right which could not be

cvm under «.rmncous order’ -
. passed by the compclcnt .nullmu(y wuhout .my

the bLenelicial corder w.xs'

are fmuhul W take this view in
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US.10.2015 and 14.12.2010 whercin the conlr()‘vurx‘\' relating to Mealth

- Allowance has already beey u.\ulvcd When confxomud with the suid lact,

the rcsponds.ms have filed 10 (lcm' llu. lact. As such, the .xcuon ol the

respondents appears 1o be :m.on..rsu.m in the light ol the .1luu.mc,nlxom.d
Judrmcms on account of Asiicks

cqual rights wnd cqual protec ction of law for cvery citizen. To “ensure

umfomm\' rule of consistency mua( be apphcd while consldumg the case

o the appellnnt., Siove e Thon' Dl Ape N ol vide s Judpment [ the

casc reported as 1996 SCMR 1185 has already held that “rule of goad

povernance demandy thai thie beneliis ot the suid dcci.\ioli be o..xu.hd«,gl lo -

other -.xvnl servauts also, who m.ly not be parties to llu, litigation, mslc.ld ofl

\.ompclhng them to approach the Tmbpn.xl or any o(ln.r legal forum. Hc;act.

the claim of the appellants is rcq.nrcd to be decided on the same analogy / i

principle as framcd in the cascs of Dr. fFarrukh Fi iaz Lodhi and othcrs by thc:

Tribunal vide its judgment dated 05 10. 2015 11 01 2016 and 14.12, 201p
S.
impugned -orders dated 21 03.2016 .md 25.03.2016 are sct .mdc zvxth

direction 10 the n.spondcnls to continue the HMealth Allowancc uln.ndy

primted o the appetums .~.mu.. 2012, lu refund all deduction made in

culpliance with the mlp\lbuc\l arders avithin w period ol ang month from

the diate the \up\ ul’ llus Jusanent is reveivaed in their office, NSince the main

appeals h.x\'c been aceepted, iMisc. 1» clitions are ..L‘o accepled,

v. Jtull.mc'ul_lu apply all the titled .lppu\ls mutatis mutiandis,
lO.w There shall be no order as 10 cosls. .
11. . Partics'shall be informed-accordingly. - - !
) . l'o//‘ . v .;.'...... .
: MEGRIER\ © . MEMBER '
ISLAMABAD ' ' ' - '
18.07.2017 . - o o
*Sacccd® R
Cheeterad € -:r-u( o Tr bunal
—— tsbanabad
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23 of the Constitution which guarantces o

l‘orcgomg in vicw and lollowmg thc rule of consistency, thc'
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9.

10.
11.

, ISLAMABAD

- governance demands that the benefits of the said decrsmn be exteTed to

05.10.2015 and 14.12.2016 Wherem the controversy relatmg to Health
Allowance has already been resolved. When confronted with the sard fact,

the respondents have failed to deny the fact. As such, the action'of the |

respondents appears to be inconsistent in the light of the 'aforemehtioned'
judgments on account -of Article 25 of the Constrtutron which guarantees
equal rights and equal protection of . law for every citizen. To ensure
uniformity, rule of consistency rmust be applled while cons1dermg the case of
the appellants. Since the Hon’ ble Apex Court vide its judgment in the case
reported as 1996 SCMR 1185 has already held that' “rule oﬂ good

other civil servants also, who may not be parties to the lltrgatlon instead of
compelling thém to approach the tribunal of any other legal forum.'Hence,
the claim of the appellants is requlred to be. deC1ded on the. same
analogy/principle- as. framed in the cases of Dr. l“arrukh Fa17 Lodhi. and
others by the Tribunal vide 1ts Judgment dated 05.10. 2015 11.01. 2016 and
14.12.2016. - . : L ] : N

Forgoing in view and following the rule of consistency, the ilhpdgned orders -

dated 21.03. 2016 and 25.03.2016 are set aside Wltl’l “direction o the
respondents to continue the Health Allowance already granted . |to the
appellants since 2012, and to refund all deduction made in comphanc e with

the impugned orders within a period of one month from the date of copy of

~ this judgment is received in their office, Since the mam appeal hhve be

accepted Misc. Petition are also accepted |
Judgment to apply all the titled mutatis mutandis. | |
There shall be no order as to costs. . T
Parties shall be informed accordingly.

18.07.2017
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_ Muhammad Attique ur Rehman I ~— :
Ay etc. | (in C.A.811/2016) © L §
A ...Respo'ndent's(s) S 7
For the 'Appellant(_s) . Mr Sajid Ilyas Bhattl DAG; . , . ‘ : '
(in all cases) o Syed Rifagat Hussain Shah, AOR L ‘ i :
. Ms. Sdadia Kariwal, S.0 Fin. . ' ' ] :
Mr. Abid Hussain Channa, S.0 Fin. B S
‘ Mr. Sajid Javed Asst. Legal Fin. ' ' L
X ‘ P X ._Rawalpmdl e o o |
. : ) o o E ' ' ‘ )
s For the Responlent(s) In- “person ;
K _ . . i
For the liespondent(s) Mr. Muhammad Ilyas LOdhl, ASC : : Il
lin C.A216/16) ~ Malik Itaat Hussain Awan, ASC
_ S ¢
, Amicus Curiae: . .Mr. Muhammad Makhdoom Ah :
' o ' Khan, Sr. ASC .+ . f
Mr. Sikandar Bashir Mohmand, ASC f
Date of Hearing 17.01.2018. " i F4
: ' ; !
. JUDGMENT 0
‘ i
UMAR _ATA BANDIAL, J.i— By leave of this Court :
granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the L
several connected appeals before us, the appellant . Federal | ‘J
- Government challenges the judgments delivefed on common - , :
questions of fact and law by the learned Federal Service Tr1buna1,
{
on 05.10.2015, 11 01.2016 and 18.07.2017. The Judgments ‘
1mpugned in the connected appeals declare the respondent
Wi employees of different ‘institutions func‘uonmg under the "
A' Directorate General of Spe01a1 Educatmn (“DGSE”) to be entitled 4
to payment of Health Allowance granted by the Federal: ‘

Government vide its Ofﬁce Memoranda dated 04 02 2012 and
06.2.2012. These Memoranda are issued by the Fmance DlVlSlOl’l
(Regulations Wing) Governr'n_ent of Pakistan 'pursuant to

approval gfanted' by the Prime’ Minister under the Rules of | : §

4
4}/ o Business, 1973. It would ‘be useful to ‘reproduce_the: two. ' ‘




T T

) . - !
memoranda containing the terms and conditions for the grant of ' i

EE I ) © Health Allowance to eligible peréons:

“Government of Pakistan

Finance Division
. {Regulations Wing) ' i :
F.No.2(13)R-2/2011 _ Islamabad, the Q4th Feb,2012° .

- OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO
' ONE BASIC PAY AT THE INITIAL OF THE ' . o g
SCALE TO.THE HEA.LTH PERSONNEL IN BPS - . :

SCHEME.. ' ' '

The undersigned is directed to say that the . S
Ordinance No.VI of 2011 that sanctioned the Career Structure for

. Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.

e ' Accordingly, CSHP is no longer in the fi¢ld and all health personnel - .
have .consequently reverted to the BPS schéme. In order to . s :
compensate health personnel for the loss of benefits sought under : Lk
CSHP while preserving their status as Civil Servants, it-has been
decided by the Federal Government to grant adhoc allowance equal
to one basic pay at the initial of the scale to the health personnel
in_the emplovment of Federal Government, in BPS schéme, with
effect from 1st January, 2012. This will be in add11.10n to their
existing pay/ allowances in BPS. Scheme '

STY SN IREEES

2. ' This Division’s OM N_o.2(13)R-2‘/201.3 -698 dated 17th
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

RS

Sd./.-- :
(M. Munir Sadig)
Deputy Secretary (R-1)”

“Government of Pakistan
 Finance Division
) ' : ' . (Regulations Wing)

F.No.2(13)R-2/2011-777 Islamabad, the 06t February,2012 . ' i ‘ ‘
' : . § i
OFFICE MEMORANDUM : : i

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE IR : i
. BASIC_PAY OF.RUNNING SALARY. TO THE HEALTH : : , Cod
. PERSONNEL IN BPS SCHEME. -

In continuation ‘of Fma.nce Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the

Federal Government t prant, beneﬁt of one basw pay. of runmng

employment of Federal Government, in BPS scheme, with effect : . i
from 1st January, 2012, This will be in addition to their existing ' _ -
allowances in BPS Scheme. Also grant of stipend amounting to j
Rs.50,000 per month ta the postgraduate residents and Rs.24,000

per month for House Officers respectwely wed 1.7.2011 w111
contmue

e

TS

8d/--
"(Manzoor Ali Khan)
Sr. Joint Secretary (Regulations)”

(erlnpha'sis supplied)

2. ' Learned Deputy Attorney General has contended

/ that the Health Allovvance granted by the Federal Government 1is o f‘%i
available to heéalth personnel in.the employment of the Federal Ekj

. : . i

V\/\é/ - Government inl the BPS scheme at th;ee hospitalé established in ;‘

\33?}2\;
Gupreme

IR A mm&mmmw, 7
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order dated 21.3.2016 rejected the' entitlement of the

NSl ON

- \§ ' respondents to receive the said allowance The pr1nc1pal ground

of his dec1s1on is that employees of the DGSE were engaged in

T

the process of educatiorn, training and rehabilitation of disabled
children and therefore did riot fall within the ambit of a health
organization. The respondents successfully-challenged tlie .'said
order before the ,learned Federal Service Tribunal yvhich has,

o inter.alia, by the 1mpugned Judgment dated 18 07.20 17 declared '

that the respondents are entltled to the grant of Health'

A mrmsy it ans

Allowance. !
6. Learned Deputy Attorney General has contended '
that after the 1apse of the Ordinance that had provrded a career =

structure for the doctors, nurses and paramedlcs WOrking in : ki
s . . ) : , ] i
PIMS, FGP and NIRM, the Health Allowance was granted by the : |

Federal Government as -compensation to the said health g

personnel. He was, however, unable to show any

contemporaneous direction issued by the Ministry of CADD or

B P i WA N MR St e ot

the Ministry of Finance that restricted the grant of the Health _

Allowance to - the claimed employees of the three h'ospital,s.
- specified by him. As already noted above,"the definition of health

personnel provided in the Ministry of Finance Office

Memorandum dated 27.3. 2012 is wide m scope and therefore

unhelpful to his plea

7. We have _examined the definition of “health

personnel” adopted by said memorandum dated 27.3. 2012 from

i i

Section 2(b) of the Ordinance which is to the followmg effect: _ - | {

TEE

“b) "health personnel” means a person who holds a post inany
institute or organization delivering services in the heaith

sector and included'in Schedule-], but does not include:

T m e e e

SEE R

TR

ket

3
h

: i) a person who is on deputation to - the Federal }
/ ¢ _ i

Government from any Province or other authority; .

R




-
e

11) a person who is employed on contract or on work

charged basis or who is pa1d from contingencies.”
8. It is noted that the: foregding definition of health

personnel. covers persons holding posts in any institute or

organ1zat10n Who are delivering services in the health sector that :

are 1ncluded in ScheduleI to the Ordinance. Learned Deputy

Attorney General was unable to idistinguish the respondents,

Who are employees of the DGSE and allied mshtu’aons [centers,
NCRDP and NTD from the paramedlc and support staff o

positions that quahfy, as health personnel aoeordmg to .

Schedule-I to the. Ordinance. It is not denied by the éppellant
thett educatton', training and fehabiiitation of disabled 'personé
are services. 'p.rovided in the health sector.'Theée services fall
within the terms of Schedule—I_ to the Ortliharice an'd-‘ therefore
the providers thereofv qualify as healttl pe_r'son.ne].

9. . ' Accord'i'ngly, not only do the respondents. fall within

the category of persons who are, in terms of Finance Division

Memoranda dated 06.2.2012 and 27.3.2012, eligible for grant of

the Health Allowanice but their entitlement has in fact beep

admitted by both the Ministry of CADD and Mll’ll'itI‘V of Fmanee

In this respect the aforemen’uoned letter datr-‘d 13.3. 2013 issued

by the Mm1stry of CADD 18’ referred Also the affidavit of the

Secretary F1nance Government of Paklstan filed in the

' lslamabad H1gh ‘Court pursuant to that L,ourts order dated

20.3.2015 passed in, ert Pet1t10n No 4007 of 2014, spec1ﬁca11y

records ‘that the proposal approved by the Prime Mlmster vide

Summary dated 25.1.2012 did not restrict admissibility of the,

Health Allowance to the 'personnel of the three hospitals

(identified by the le_afned "DAG). For that reason the ‘Finance
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] L‘y\ - allowance available to all health personnel employedv by the -4

Federal Government in the BPS Scheme

10. As a result, the said allowance was paJd to the’

health personnel of the DGSE ‘and its allied institutions until .

27.10.2014 when the Finance D1v151on 1nstructed the AGPR to
confme the grant of the allovvance to employees of Federal
o G0vernment hospvitals and clinics. This instruction represents
‘merely a change of oplnion 'WhiCl‘l is not occasioned by an
amendment in the terms of el1g1b111ty for the Health Allowance

I‘herefore as the Memoranda dated 04.2, 2012 06 2. 2012 and

27.3.2012 issued by t_he'Finance: Division‘, Government of

Pakistan still hold the field in their original terms, there is no.

the respondents to el'airn and recei_ve'the Health Allowan'ce.
11 - Asa second.ary.and also tendOus argurnent, learned
Deputy Attorney General contended that the II—leal-th Allowence is:
| grented under : executlve fiat Wlﬂ'lOLlf. any -stdtutory backi'ng
therefore the same can be witlldrawn by the Federal.Gov,e‘rnment

at any time. That is clearly a flawed contention. It is admitted

Ministry of Finance in accordance with Rules of Business of the
Federal Governrnent. The original terms of the said lawful grant
still hold the field. These were acted upon and _payment of the

Health .Allowance‘to the respondents has conferred a-vested

right upon them. In such circumstances, the executive is barred..

by the rule of locus poenitentiae from unilaterally resclnding and

/ retrieving the benefit availed by its recipients. Reference. is made

Division Memorarida dated 04.2.2012 and 6.2.2012 made the -
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merit in the objection by the learned DAG to the entitlement. of )

that grant of the Health Allowance and the terms of cligibility to

receive the same were determined by the competent authority,
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to Pakistan, through. the Secretary, Ministry of Finance vs; v
- N&\ Muhammad H1mavatullah Farukln (PLD 1969 SC 40’7) and I
The Engmeer -in-Chief Branch vs Jalaluddin (PLD 1992 sSC . o A |
, ‘ - 207). Therefore without a change of the terms of. el1g1b111ty for '
| the Health AlloWance even the prospective exclusion of the
_ respondents from receipl of the benefit shall constitute arbifraly
and unlawful action. |
2.~ In the circumstances; sve do - not find any el‘ror or 3
defect in the_‘irnpngned judgments of the lea_rnecl Federal éervice .;
Tribunal dated 05.10.2015, 11.1.2016 and 18 7.2017.. I
Consequently, these appeals are d1smlssecl and the entltlement' :
of employees of the DGSE alhed institutions/ centers, NCRDF ) g
and NTD to receive the Health Allowance is afﬁrmed. 'x
" Sd /- 1Wia7i'-'quib Nesar, C’J o
Sd/ . UInar'Ata Bandzal ya R {
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Ofﬁce of the

~ Accountant General
' Khyber Pakhtunkhwa Peshawar
- Phone: 091 9211250-53

No HAD/Allowances/Corresp /2017~18/422 -, Dated:19.04.2018
- To | .

: S The Branch O.f_fi_ce'r,' g o - | -
o .. Pay Roll-4 Section. . ]
Subject: . COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED

. IN_CIVIL APPEALS NOS 1631»2112/2017 216/2016 & .-
806-811/2016 BY THE SUPREME COURT OF PAKISTAN "

I‘ am. d'irected to enclose herewith a copy of A.Q(TM) :
- No. TM(F)/T 4Q/Health- Allowance/2017 18/138 dated 105.04/2018
alongthh Honorable Supreme Court Judgment for further compliahcef‘

~ ‘under 1nt1rnat10n to AGPR Sub Office Peshawar accordmgly

. D:My Document\HAD Sectioq\eomplainf regard.doc . v Yol




-, T . OFECECE THE

. . O e ' . o

1 & B¥ ‘%, I Sub ‘Office

' ‘ R (E 5&« : PESHAWAR

T =S ' Ph No:(091-9211278 Fax No:091-9211301 .
s OBl ELIZTE) -
ﬁxxo TM(F)/’I‘-40/Health Allow2017-181 139 | Dated: 05 .04.2018 g
< To, SRR | I 2 |

T The Accounts Officer (HAD), ‘ : ‘\3 o
~_ Office of the Accountant General, ' S N

Khyber Pakhtunkhwa Peshawar, = L _’

COMPLIANCE F JUDGN[ENT DATED 17.01.2018 I’ASSED‘IN CIVIL . .
~ APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806-811 2016 BY THE B
’ UPRDME COURT OF PAKISTAN, '

! i

'Subject:

Please find enclosed hercthh the Accountant Gencral Pakxstan 'Re})eﬁues',"!

| Islamabad 1etter No-TM/18- 64/C1rcu1ar/2017 18 Vol-B-III/589 dated 12.03 2018 along-'With"its!E -

, cnclosuresonthe above sub_]ect R B : a i‘ , *’

The Supreme - Court “has made the cgmployees of Duector Crene!raf {spcgm;[ g

~ Education, its alhed institutions/ Centers, NCRDP and NTD cntmtlcd for Health Allowance.' }

Hence, the Dxrector General Special Education has been- transfcrred to Province under 18" J
amendment and become a Provincial subject. It is kindly rcqucsted to taku the requisite act:on on Q .

the above noted subject judgment, under mtxmatlon to this off ice. '‘for onwardl submlssnon of .

compliance report before the coprt S : oy iy !
ACCBONTS b ™ .

o %/ AGPR Sub Ofﬁce Peshawar ‘

- Copy forwarded to Accounts Officer (T. M) /0ffice of the Accounrant Oeneral Pakzstan Revenues T
- G-8/4, Islamabad. , :

i
i )
i !

ACTOUNTS OFFICER (TM)
AGPR Sub, Office Peshawar  : o
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PESHAWAR HIGH COURT, PESHAWAR.

 FORM ‘A’
FORM OF ORDER SHEET

Date of Order-

or Proceedings

ORDER OR PROCEEDINGS WITH SIGNATURE OF -
JUDGE/JUDGEY

1

2

19.09.2018

another letter dated 14.09.2018, whereby the Director Social

' Wclfare & Spec1al Education Department despite rcpcated

| The lethargic and dtsobedtent attitude of the concerned ‘officer

| Court laws however, taking lement view, the Secretary

W.P No.4301-P/2018 with Interim Relief. - ’

Present: Mr. Muhammad Khursheed Khan, Advocate

counsel for the petitioners. , ;

t:i

M. Moeen-ud Din Hamayun AAG for the.
- respondents. ‘

* ¥k

o
co

| vDes‘pite dir.ection of this:Conrt dated 1 1.09.2018,
the Advocate General Ofﬁce failed to check the: -rele\t/ant
quarter ie respondent No. 2 and apprise the Court about the |
consequences of the 1mpugned. letter dated 03 06 2018. ;

Today, the learned counsel for the petitioners -produced

‘remmders of Accounts Officer has failed to prov1de the
requtsne adm1851btlity of health professional. allowance from |
Fmance Department and release of budget through SAP

system under object head of health allowance is still awaited.

has exposed him liable to be dealt with under the contempt of

Finance‘ Khyber Pakhtunkhwa, Peshawar '( is directed to

personally appear befprerthe;c,ourt and explain his position.
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CX ZAKAT, USHR, SOCGIAL WELFARE, SPECIAL ELUCATION
| 5 WOMEN EMPOWE 1\z1L-“\' DEPARTMIENT

i SUMMARY PO Pf’\OVINC!.’:\L.‘CAS!N ET

Subject:- DRAWL O F HE Al IH AlLL O\/\it’\l\iCi". BY TriE EMPLOYERES Ol

SPECIAL EDUCAT O - oy
l ‘ ‘ o
WP.N0.430/2018 NAZEER SHAH VS GOVER! \H\ﬁ:—NT OF KHYBER

PAKHTUNKHWA

|

P

Before the *18" constitutional amendment

the amployce,s of-

[

j -

1

i
f . . _ i _ y ) H; o ol A .
Directorate General of Speciai Education, lslamabac WETe *o{ ed.and since

01.04.2011, after the 1 g aime numont they were \vo(m wgounderpthe Georodary,
Social \/VP”"(I‘F“ Dr*pfntmt nt, iy wl\mnn! hwa, Till le i cenealinion abicd wlnoe

P | Ve ey g
esclonal Adowanon vica

[Finance DlVlsdn (Regulation Wing), Islamabad Noiification (A.‘ HePI R

i o : !

2. This allowance was stcpped by Federal government and accordingly

01.01.2012 ‘l.e petitioner were receiving Heealin Rro

(1]

O]

. he petitloncru Ilecd a service appeal in Federal “c=rv1cc T uouml L,I amehad and

'(/\nncx ll) : . . ' ' Ly

o also decided in favour ofthe petitic ners (Annex-llh. . ‘

on 18.07. 201/,, the l-edcral Service Tribunal cec;dud in (avou. olifhe pelitoners

3. 'lh& l—cdelal Governn ent then challengcd the JUCngIlH / doulnlnl\ of :

llm Federal Sorvxco Fnbunal m the. Supmmc Court'of Pakistan bul ’lhu up( X u)ur{‘ :

-

4, Aﬁer shxfmq the scrvices ﬂom chural Gover Pmcm to Plf)VIr(‘Id[

sovernment of Khyber Po htunkhwa, the empIO/ccs of Speucal guratlon wWere

receiving the saud allowance orov:s:onally on 13.06.2018, the %coountam Oﬁ‘icer‘ .

‘ |

| (PR-04) ofﬁce of the Accounm*" General, r\hvbcr Pa}fmumkwm has’ wrxhon a

L .
“letter to Depmy Comm155|ono- chnawar with a cony tc Dlmctw bluc'al Welfaro_ R

‘Gaurt of Pakistan dated {17. 01 9Oi3 orovisionally an Tol subject toits mlml

| L
and Secretary, - Fmamc Dcpum' nt that budget for the Heall H /Jlowwcc has .

been allocated but the same has not been uploaded to the. SAP C o'npu er Syslem

,-\

lill date. /\ccountant Omcu (P G4) further clarified hat the Accowmml Cmn(nal
Office has released the paymen {Health Allowance) to these cmpluyw 8 (lll The

rarjuest of Social Welfarb‘ Depa aent in compliance of the Judcmonl ol .nuxmmc-

))

(
|
i
i
[
i

|
l
I




[ ; . ' GO\/FR\U\' = NT

‘YB‘“Q PA&‘-{TU\- CHW A
L"\JE‘ FARE, SDEC‘A‘

=PUC ATION

G, j 7 AKAT) USHR, s0c1e

4,\“ ”‘~».~. & \'\]OT\A,_'-. '.x\ﬂDO\f\x_\x\ﬂu\H Dr:P/m TENT

4~fmJ§ C v

s_gﬁr,g,mm\ SR PDO\/h\mm C,Au

. i

Guhject:- Dl\/\\N tO £ HEALTH ALLS LLOWANGE B8Y THE E U\ﬂ.‘\ OYEED RE

sP EClAL EDUCAHON | oy L
WP.NO. 43012018 NAZEER SHAH \/S.GO\/ER {f\nw\n OF KHYBER
PAK HTU\1~<-‘WM | : R i

nance Department
t been up\oaded

ped ‘(Annex—‘x‘\!).

from Fi Kh\/
pudget is no

/\HowanCe will be stop

gly ihe emp\oyees

5. - Acc‘or'dm
der art\cle 199 lof tw‘e\\
n of the above et
nd for contmuat
y tho Honm 1\)\0 Cou

un
sUBpEnsio
Pakhtunkhwa @
ardlor sheet \ssucd b

\(\d thc Secret’ny, Fmaneo Ne

k'.\\m(*
1.10, 2018

um bofmc the: coun\\on O

inance Depaﬁtmem 40
|
.(‘(‘ll "'ll\j

APt
Secretary, F
t chrocte(k tho
e shall n@t be deducted f
ally, in cemp.\anm, Wi

e Secretary Finance

- honorable cour
\--\ea\m A\\owanc

6. Fin
Court Peshawar-th
_lettu No. SO(Lit)/FO!

ea cummaly be\r‘q t
plova\ to Chief [\/hm

to mov th

for the ap

‘ pPursuance { to the or¢

7.
04.10. 2018, the Chief mestm Khy
pommm

f4aalth /\Howmco to- lho

T

Ceowrl ' ..
i

PakhLUﬂKﬂV\
10 the SAP-

of Special Educatxo

consututnon of Paki
¢ “tioned letter of Acc
ion of Health A\\owance O
rtin-ihe subjc
mrtmcnt Khyber Pt
. in comph.\\\cc
rJeared before the €O
Financa Dx pmhm

rom the petmoners

ith the oxdels of Honox

3- 7521/20\3 dated 01.
e Administrative Dcp"m

ster, ‘\hybel Pa\\mun.\\

1o of Peshawal I-ligh
ber pakhtunkhwa i

md impleme n\ the

5 and that in case - the released |

the ._pa\,/ment }b,f Heakh

System,

oo
A N
oy
.

n ﬂ\\ed a ert petmon
for

chr"

197u and mqucs \adl -

ountant Gcnmm\ Khy

n 19()ﬂ 20 8 \H [n
iho- mnnt

stan,.

ctowril peu lt)" 1,
}'.1(':14(.1\\\“\\/

-

nkmunkhwk.
wilh the codil ordor the

art on 04.10. 2018 and he -

il H\ W \’mlc.--.»‘.'.'.'\cm:.\\-
i :

(Annex- \U 1

, |
-k
able Peshawqr H'lgh

Depanmont requested vde his omco

10.2018 advising ’m‘
after twovoug\

S. departmc,r\t

-ncnt " analysis

wa (Annc,\-Vl)
3 Cou\t Pismwm datc,d

s rcquested o allow the

order Of U\o Hmmm\\\n

$.



|
-
\
i
|
H

GOVERMN uvn:NT OF KHYBER PAKHTUNITIWA

i N

‘Subject:- DRAWL O F HEALTH AL LOWANCE BY THF EMPLOYEES OF -

wSPECl/-\l F'DU(“/\I'!ON . - :. P
R o | ‘ R

WP.Naq. 430/2018‘ NA EER H/\H VS GOVFRNMF\lT OF |<I~IY'BER.Z L

:’/\KI‘IIUNKI-{\/\/‘/-\ ‘ N

3. On the | observauons of Finance Departmmt the dcpenmon ol Baninl

Wul(mc‘ responded and pxov“lm (he roequis ntc information. Ilm. Financo apmlimont

I<hyhaor Pakhtunkhwa -proposel U thatl  thee .;uljm.ll RIS uny b place mlmu hu
l
Provincial Cdbfﬂtt fox apploprmtu orders with regard to Uu. appxoval ol Hw proposod

nilowunea in luml of uoutl Deci: »non \lmmxﬂ it the issun of avor- p mnwn anid othog ullnnl»

ZAKAT, USHR; SOCIAL WELFARE, SPECIAL EDLJCAIION

| & WO \nm ENMiPOWERMENT DEPARrMLNI
SUMNAPY FOR DROVINC!AL CABINET e
[ .

?

t
matlers (Annex-vil), { -~ . - i o , : S I
9. . The C,hlef Mlnnstu }\hybc' ’~J‘\htunl\hwa in Para-20 of the <.uv11hnmy has
abraudy accordoed applov(xl lo |)I Alelo Hk subject issue belore the meeting nl'!’mvln(.‘iml ,
Cablnet for app ‘oval please. -+ . ' ‘ " I
L ) : I . .
. s H B S | .
10. .- . The Provincial Cabinet 1s racuasted to aliow the: “Mealth Allowance” Lo e
pelitioners and implemeant the ordor of e Honormisie Court T N
. . . , N
. v
/ , , /
. ' | . ,//
g 7w
: N NN A I K D o
: e IS

(MUHAMMADTOREES KHAN) |

A Scceratary to Government of | \hvbm Pakhtunkhwa

, / / . Zakal, Ushr, Social Welfare, wpu ial Ecucation &
y.)_\ R Women Empowerment Deparlmih

£



GOVERNMENT OF KHYBER PAKHTUNKHWA |
ESTABLISHMENT AND ADMN: DEPARTMENT A2

No.SOC{E&AD|9-24/2019

_ Dated Peshawar the 28t October ; 2019

SUBJECT:

Dear Sir,

lilﬁ‘?tiﬂg‘ 'q’f Provincial Cabinet held on a7 10.2019 under the chairmanship of
Chief Minister, Khyber Pakhtunkhwa for imyplementation. :

The Secretary to Govt. of Khyber Pakhtunkhwa

Zakat, Ushr, Social Wellare, Special Education % Women
Department. 4 o
DECISION OF THE MEETING OF PROVINGIAL CABINET |
DATED 22.10.2019. o ] o ~

e et st b i

1 am dii’.!‘z’:c;téci to iférwa-rd_‘ herewith the following ci-er;isici_ﬁ of the |

AGENDAITEM NO. 16

| ORAWL OF HEALTH ALLOWANGE BY THE EMPLOYEES OF SPECIAL |

| EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER| 1

| PAKHTUNKHWA

‘ ‘ Decision of the Cabinet: o o ‘ , 4 | l

|

‘ Special Educfa?iion-1rx'siitmiazns. atthe»rate-cﬁsmé running basic pay. = , ' ; '
] ‘ .

|

The Cabinet approved Hea‘ith Alowance to the devoived emplbyée'é: of

i

\mplementing Department: Zakat, Ushy, Social Wée‘lfafe', sﬁpeciaiEdu.t:aﬁp’n:&} .

Women Empowerment

2.

1 am to request that an implemématian report of the Caibim—:.t '

decision as required under Rule 25 (2) of the Khyber Pakhtunkhwa Government

rules of Business, 1985 may kindly be furnished on top priority basis to the 1
Cubinet Section, Administration Departmeit. : , ‘ :

ENDST.

Lo

NO, & DATE EVEN.

SECTION OFFICER [GA’B;'INET} \
‘.llf_\ “ ‘ f‘“-‘ {s ““:3\:] o . )

p.§ to Secretary Administration Department. — L ey

pA to Additional Secretary (Cabinet] Administration DePAIEA ot-

PA to Deputy secretary (Cabinet] Administrationt epaftmens?:

-

.t
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Dated' Peshawar the 25-1 1%-201 9"
= - i

x\xonmcmﬂom

DN Ry : -
‘ _H5 ‘ R I
;N_O.FD_(_$OSI'2-H)8-7IZO19. In pursuance of the Supreme Court of Pakistan civil Appeal - |
‘No.811/2016 titled “Muhammad Atiqx.n'e-Ur—Rehman & Others v/s Federal vaernment of
pPakistan through' Secretary Capital /—\dministration-'e,tc." the Government of -Knyber. -

pakhtunkhwa (Provincia\ Cabinet) has been p\eased'to approve Health Allgwance: at the

rate of one running basic pay to the devolved employees working in the Specialf‘
Education Institutions from the date of their devolution 10 provincial Govt of Khyber!
. - . L 1

pakhtunkhwa. !

)., The above said allowance will be admissible only ‘to the employees of
special Education \nstitutions of Khyber pakhtunkhwa devolvéd under iaih Constitutional
Amendment. e - . R ' ‘ o

 gecretary to Govt of Khyber pakhtunkhwa-
, cinance Department !

ndst: No. & Date Even. '

E
Copy is forwarded for informationan‘d necessary action to the:-
1‘4;coun‘tant General, Knhyber P‘akhtunkhwa,"Péshawar.‘f N |
o Principal gecretary 10 Chief Minister, Khyber pakhtunkhwa. =
5. Principal gecretary 10 Governor, Khyber Pakhtunkhwa. - v -
4 Secretary o gocial Welfare, Special Education & Women Empowerment Deptt. -
5. Directof, Fl\/\\U,F'mance'Depaﬁment, KhyberPaKhtuhkhwa. - T
6. PStC Minister Finance, Khyber pakhtunkhwa. L o
7. PSto Secretary, Finance Department, Khyber pakhtunkhwa. : Lt
g. PSto Special Secretary, Finance Department, Khyber pakhtunkhwa. B
g. PAtO Additional gecretary (Regu\at‘*.o-n), Finance Department. _- ' A
10. Miaster File. . o ! S

! ' |
N - v:.'«
I . . S

7 .

‘ . SECTION O‘:Fl‘]CER'(SR,-H):'.:-; .
[ ~ FINANCE DEPARTMENT =

el BT .




' Dated: 15.01.2022.

The Chief Secretary, - . o 5 ?)/L(/
Khyber Pakhtunkhwa, Peshawar. . -
Subject: ~ DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

Respected Sir,

ALLOWANCE TO ' THE APPLICANT W.EF. THE DATE OF
DEVOLUTION OF THE EMPLOYFEES OF SPECIAL EDUCATION
INS® FITUTIONS TO THE PROVINCIAL GOVLRNMENT OF KIIYBLR
PAKHTUNKHWA i.e. JANUARY 2012,

With due respect it is stated that I am the employee of Special Education
Department and is serving as Superv1sor -(BP-17) at the Government Institute for the
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiots. That the
Provincial Government approved Health Allowance at the rate of one running basic pay -

- to these devolved employees working i in the Special Education Institutions from the date

of their devolution to the Provincial Government. That the emplovees of Special
Education Institution under the Federal Governmient were receiving Health Allowance
which had been stopped/deducted from their salaries agairst which those employees
preferred service appeals before the Federal Service Tribunal, Jslamabad and the same

- have been allowed in favor of the employees ‘vide judgments - dated 05.10.2015.

11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declarea
entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the judgments of Federal Service. Tribunal, Islamabad filed CPLA No.

811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Atth Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide -
its judgment dated 17.01.2018 and entitled the employees of Special Education
Institutions for receiving of health allowance. ‘That it is pertinent to mention that the

~ Government of Khyber Pakhtunkhwa Fmance Dcpcu“cment 1ssued Noiification dated

25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of
Pakistan in C.P.No. 811/2016 and approved Health Allowance to the employess of

Special Education Institutions of the Khyber Pakhtunkhwa- from the date of their

devolution to the Province. That in light of the judgment of Supreme Court and

- Netification dated 25.11.2019 the applicant time and again requested the author't}
- concerned for the ‘grant of Health Allowance in light of the Principle of LConsistency but

no reply has been received from the ‘quarter concerned. That the applicant feeling
aggrieved from the inaction of the authority concerned by not allowing/granting Health
Allowance snmlarly to the other employees of Special Education Institutions pr eferred
the instant Departmenta] appeal before your good se f for the grant of Hea'lh Allowance

, It is therefore, most humbly prayed that on acceptcn“e of this Departmental
appeal the concerned’ authority may very kindly be directed to grant/allow health
allowance as per directions of Hon’ble Supteme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolution ‘to the vamual
Government of Khyber Paldltullldlwa

WL

' You’re,Olv)ed_ieri'tly
< s+
Subhan Nabi, Naib Qasid,..
Govt: Institute for the Blind, Mardan

JANE




},, e’
VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Subkhan Nabi (PLAINTIFF)
(PETITIONER)
VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Subkhan Nabi
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to

appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated.  / /2022 C; U [}w

CLIENT

/7

ACCBPIED
MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G. T Road,

Hashtnagri, Peshawar. |

Mobile No0.0333-9991564
0317-9743003

T T



