
..t.T •

N
^ /'•

13"\Tune, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary 

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan) 
Chairman

23’"' June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for 

reply and arguments. To come up for reply/preliminary 

hearing on 16.08.2022 before S.B.

a
(Kalim Arshad Khan) 

Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted. 
Learned Additional Advocate General seeks time to contact the 

respondents for submission of reply/comments. Adjourned. To 

come up for reply/comments as well as preliminary hearing on 

13.10.2022 before S.B.
A

%

(Mian Muhammad) 
Member (E)



I'oi in - A T' ;

FORM ofori)i-;rs!If:f:t
Coin I c)l

/702?Nn

Otdor or nthfr profcctiinj;'. with '■.i('.n,itiirp nf jiidi'rl),iU' o( onti'f 
pro(

’ b.rJo

t
i1{

p

IIh' prf'Sf'iilrci today hy Mr. Mir /arnan Sah Advocate tiiay
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firnpor ordrr ploasr.
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This case is entrusted to Sinpje nench at Pesh.awar for pretiminary

1 hearinf, to be put there on - 7- 70 Notices be issued to appellant
i

and his counsel for the date fixed.
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Learned counsel for the appellant present and 

requested for adjournment to further prepare the brief. 

Adjourned. To come up for preliminary hearing on 

10.06.2022 before S.B.

26.05.2022
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(Mian Muhammad) 
Member (E)
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BEFORE Kiri BER PKKTUNKhWX SERVICE TRIBUNAL. PESHAW ak
CHECmEIST

Case Title:

s.# Contents Yes No
This appeal has been presented by: Mi Y1.

Whether Goiinsel / Appellant / Respondent I Deponent have sigiied the 
requisite documents?2.

3. Wlietlier Appeal is within.time?
4. Whether the enactment under, which the appeal is filed mentioned?

Whether the enactment under which the appeal is filed is correct?'
Whether affidavit is appended? ■_____ ^
^^Vhether affidavit is duly attested by competent oath commissioher? 
Whether appeal/aimexures are properly paged?
Whether certificate regarding filing any earlier appeal on the
subject, ftirnislied?
Wliether aiinexures are legible? . ■ •
Whether annexures are attested?_______ ■'. ~
Whether copies of annexures are readable/clear? - ■
Whether copy of appeal is delivered to A.G/D.A.G?'
Whether Power of Attorney of the Counsel engaged is attested and
signed by petitioner/appellant/respondents?________________ __
sVliether numbers of referred cases given are correct? ___^
Whether appeal contains cuttings/overwriting? .
Whether list of books has been provided at the end of the appeal?.
Whether case relate to this Court?

5.
6.
7.
8.

9.• r

10,
11.
12.
13.

14.

15.
16.
17.
18. ,>•
19. Whether requisite number of spare copies attached?

VCaether complete spare copy is filed in separate file cover? 
Whether addresses of parties giyen are complete?

V
20.
21.
22. Whether index filed?

Whether index is correct?23.
24. Whether Security and Process Fee deposited? on

Whether in-view of Kliyber Palditimklrwa Ser/ice Tribunal Rules 1974
Rule 11, notice along with copy of appeal and annexures has been sent 
to respondents? on____________
Whether copies of comments/reply/rejoinder submitted? on

25.

.26.

Whether copies of comments/reply/rejoinder provided to opposite 
paity? on . ______

27.

It is certified that formalities/documentation as required in the abpve table have been fulfilled.

2Name: ..

Signature:

2^.•1 Dated:

• ^



/ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

APPEAL NO. r^C_/2022

SPECIAL EDUCATION DEPTT:VSSUBKHAN NABI

INDEX
PAGEANNEXUREDOCUMENTSS.NO.

1-4.Memo of appeal1.
5.Stay application2.
6.. ANotification dated 01.04.20113.

7- 13.BFST Judgment4.
14-21.CSupreme Court Judgment5.
22- 23.D6. Letters
24- 26.ESalary slips7.

27- 28.FPHC order sheet8.
29- 32.G&HSummary & decision of Cabinet9.

33.INotification dated 25.11.201910.
34- 35.Departmental appeal J11.

36.Wakalat nama12.

APPELLANT

THROUGH:
MIR ZA^N SAFI 

ADVOCATE
Office: Room No. 6-E, 5**" Floor, 

Rahim Medical Centre, Hashtnagri, 
Peshawar.

Cell: 0333-9991564



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

KluylfC.r PulaJhtuKhWJI 
Service Tril>uortl

SkIAPPEAL NO. 'Ph_f2022
UEin y iNo.

2^22Mr. Subkhan Nabi, Naib Qasid (BPS-04), 
Govt; Institute for Blind, Mardan.

Dated

APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber 
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.
3- The Secretary Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pakhtunkhwa, Peshawar.
4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.
5- The Director of Social Welfare, Special Education & Women Empowerment 

Department, Kliyber Pakhtunkhwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT. 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY. 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be 
directed to grant/allow professional allowance to the appellant in light 
of the judgment of Apex Court and Notification dated 25.11.2019 from 
the date of devolution under the 18*’’ Constitutional Amendment to the 

i / lii'^'^ifrpvincial Government i.e. w.e.f January, 2012. Any other remedy 
^ which this august Tribunal deems fit that may also be awarded in favor 

'of the appellant.

R/SHEWETH:
ON FACTS:

That the appellant is serving in the respondent Department as Naib Qasid 
(BPS-04) quite efficiently and up to the entire satisfaction of his 
superiors.

1-

That the Institutions of Special Education were working under the control 
of Federal Government and after the Provincial Government enacted 
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where 
under Section 11(b) of the Act ibid, devolved employees of the Federal 
Government were declared Civil Servants of the Khyber Pakhtunkhwa

2-



V Province before the commencement of 18* Constitutional (Amendment 
Act, 2010) for all intents and purposes. That in this respect Notification 
dated 01.04.2011 has been issued by the Ministry of Social Welfare & 
Special Education whereby employees of the Social Welfare and Special 
Education have been transferred to the Province of Khyber Pakhtunkhwa. 
Copy of the Notification dated 01.04.2011 is attached as 
annexure A.

3- That colleagues of the appellant serving in the Directorate of Special 
Education Islamabad were allowed Health Allowance as the task and role 
assigned to the colleagues of the appellant was not less than the 
professionals of Health Department. That it is pertinent to mention that 
subsequently the Health Allowance which was allowed to the employees 
of Special Education illegally stopped authorities against which 
colleagues of the appellant filed service appeals before the Federal 
Service Tribunal, Islamabad and the same were allowed vide 
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the 
employees of Special Education declared entitle for receiving the Health 
Allowance. Copy of the judgment is attached as annexure B.

4- That the Federal Government feeling aggrieved from the judgment of the 
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court 
of Pakistan which had been dismissed vide its judgment dated 17.01.2018 
with the view that “/« the circumstances, we do not find any error or 
defect in the impugned judgments of the learned Federal Service 
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently, 
these appeals are dismissed and the entitlement of employees of the 
DGSE, allied institutions/centers, NCRD and NTD to receive the 
Health Allowance is affirmed". Copies of the judgment, compliance 
letters are attached as annexure C&D.

5- That the Provincial Government also approved Health Allowance at the 
rate of one running basic pay to the devolved employees working in the 
Special Education Institutions from the date of their devolution to the 
Provincial Government. That it is also pertinent to mention here that 
colleagues of the appellant serving in the different Special Education 
Institutions receiving the Health Allowance. Copies of the Salary Slips 
are attached as armexure ,E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally 
stopped Health Allowance of some of the employees of Special 
Education Institutions against which colleagues of appellant filed writ 
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa) 
alongwith some other connected writ petitions before the Peshawar High 
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued 
directions vide order sheet dated 19.09.2018 to the respondents. Health 
Allowance shall not be deducted from the petitioners. Copy of the order 
of Peshawar High Court is attached as annexure

6-

F.

That in light of the directions of Peshawar High Court, Peshawar, the 
Social Wlefare, Special Education & Women Empowerment Department 
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa 
for approval and the same has been placed before the Provincial Cabinet

7-



for appropriate order. That the provincial Cabinet approved Health 
Allowance to the devolved employees of the Special Education 
Institutions on 28.10.2019. Copies of the summary alongwith decision of 
the Cabinet are attached as annexure G&B.

8- That the Finance Department also issued Notification dated 25.11.2019 
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil 
Appeal No.811/2016 and allowed the Health Allowance to the employees 
of Special Education Institutions with effect from the date of devolution 
under the 18* Constitutional Amendment. Copy of the Notification dated 

25.11.2019 is attached as annexure I.

9- That in light of the decision of the Provincial Cabinet, Judgment of the 
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance 
Department, the appellant time and again requested the authority 
concerned to allow Health Allowance to the appellant similarly to the 
other employees of the Special Education Institutions but the authority 
concerned is not willing to do so. That appellant feeling aggrieved from 
the inaction of the authority concerned by not allowing Health Allowance 
to the appellant preferred Departmental appeal but no reply has been 
received so for. Copy of the Departmental appeal is attached as 
annexure J.

10- That appellant feeling aggrieved and having no other remedy but to file 
the instant service appeal on the following grounds amongst the others.

GROUNDS;

A- That the inaction of the respondents by not allowing the Health Allowance 
to the appellant is against the law, facts, norms of natural justice and 
materials on the record.

B- That the appellant has not been treated by the respondent Department in 
accordance with law and rules on the subject noted above and as such the 
respondents violated Article 4 and 25 of the constitution of Islamic Republic 
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation 
of fundamental rights of the appellant duly conferred by the Constitution of 
Pakistan, 1973.

D-That the respondents acted in arbitrary and malafide manner while not 
allowing the Health Allowance inspite of clear directions of the Hon’ble 
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance 
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any 
legal authority and not only discriminatory but is also the result of malafide 
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act 
of the respondents to deprive the petitioners from the health allowance is 
unconstitutional and clear violation of fundamental rights.



J G- That according to Article 38 (e) of the Constitution of Islamic Republic of 
Pakistan, 1973 the state is bound to reduce disparity in the income and 
earning of individuals including persons in the services of the federation, 
therefore in light of the said Article the appellant fully entitle for the grant of 
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the 
grant of Health Allowance similarly to the other employees of the Special 
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any 
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant 
may be accepted as prayed for.

APPELLANT

SUBKHAN NABI

THROUGH:
MIR ZAIVMN SAFI 

ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

DEP

LIST OF BOOKS:

1 - CONSTITUTION OF PAKISTAN, 1973
2- SERVICES LAWS BOOKS
3- ANY OTHER CASE LAW AS PER NEED



J BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2022

SUBKHAN NABI VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions 

and on behalf of my client do hereby solemnly affirm and declare that the contents 

of this service appeal are true and correct to the best of my knowledge and belief 

and nothing has been concealed from this Honorable Court.

tJ[
MIR ZAMAN SAFI,

Advocate
High Court, Peshawar
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05.10.2015 and 14.12.2016 wherein the controversy relating to jHealth 

Allowance has already been resolved. When confronted with the said fact, 
the respondents have failed to deny the fact. As such, the action of the 

respondents appears to be inconsistent in the light of the aforementioned 

judgments on account of Article 25 of the Constitution which guarantees 

equal rights and equal protection of law for every citizen. To | ensure 

uniformity, rule of consistency itiust be applied while considering the case of 

the appellants. Since the Hon’ble Apex Court vide its judgment in the case 

reported as 1996 SCMR 1185 has already' held thatl “rule of good 

governance demands that the benefits of the said decision, be extended to 

other civil servants also, who may not be parties to the litigation, ins ;ead of 

compelling them to approach the tribunal of any other legal forum, rlence,: 
the claim of the appellants is required to be. decided On the same 

analogy/principle as framed in the cases of Dr. Farrulch Faiz Lodhi. and 

others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and 

14.12.2016. ; . !

i.

‘I.

Forgoing in view and following the rule of consistency, the impugned orders 

dated 21.03.2016 and 25.03.2016 are set aside with direction |to the 

respondents to continue the Health Allowance already, granted, to the 

appellants since 2012, and to refund all deduction made in compliance with 

the impugned orders within a period of one month fi'om the date of copy o^ 

this judgment is received in their office. Since the mainl appeal hkve be
•I ' . Iaccepted Misc. Petition are also accepted.

8.

I9. Judgment to apply all the titled mutatis mutandis.
10. There shall be no order as to costs.
11. Parties shall be informed accordingly. .

ISLAMABAD
18.07.2017
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Muhammad Attique ur Rehman,
etc. (in C.A.811/2016)

...Respondents(s) ;

,Mr. Sajid Ilyas Bhatti, DAG 
Syed Rifaqat Hussain Shah, AOR 
Ms. Saadia Kahwal, S.O Fin.
Mr. Abid Hussain Channa, S.O Fin., 
Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. AbdulRa2;zaq,,AAO MEG 
Rawalpindi 

' i '

For the Responiient(s) In-person
■ i' ' ' ■ '

For the Resppndent(s) .l(4r. Muhammad Ilyas Lpdhi, ASC
Malik Itaat Hussain Awan, ASC

I 1;

S ■

For the Appellant(s) 1ii!(in all cases)

!
■ rj
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'i■I '

t:

Ia

I(inC.A.216/16)i

i'i'
Amicus Curiae: . Mr. Muhammad Makhddom Ali 

Khan, Sr. ASC . ■. ’
Mr. Sikandar Bashir Mohmand, ASC

I
■r:

Date of Hearing 17.01.2018. .,i
j

JUDGMENT
!UMAR ATA BANDIAL. J,— By leave of this Court 5!

granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the. iiS' i
several connected appeals before us, the .appellant Federal

Government challenges the judgments delivered on common

questions of fact and law by the learned Federal Service Tribunal,

on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments
-ilIirhpugned in the connected appeals declare tiie respondent 

employees .of different institutions .functioning under the 

Directorate General of Special Education (“DGSE”) to be entitled

S ■
il5®?
11
ii0

I
to payment of Health Allowance granted by the Federal

Government vide its Office Memoranda dated 04.02.2012 and

06.2.2012. These Memoranda are issued by the Finance Division 

(Regulations Wing) Government of Pakistan pursuant to 

approval granted by the Prime' Minister tinder the Rules of 

Business, 1973. It would be useful to reproduce . the. two

1

I
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memoranda containing the terms and conditions for the grant of 

Health Allowance to eligible persons:
j .
1

“Government of Pakistan 
Finance Di'/ision

!;R
i!ii(Regulations Wing) i:F.No.2(13)R-2/2011 Islamabad, the 04th Feb,2012 I ■

■ OFFICE MEMORANDUM

iSubject; GRANT OF ADHOC ALLOWANCE EQUAL TO 
ONE BASIC PAY AT. THE INITIAL. OF THE
SCALE TO THE HEALTH PERSONNEL IN BPS t!;SCHEME..

The utidersigned is directed to say that the 
Ordinance No.VI of 2011 that sanctioned the Career Structure for 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer in the field and all health personnel 
have consequently reverted to the BPS scheme. In order to 
compensate health personnel for the loss of benefits sougjit under 
CSHP while preserving their status as Civil Servants, it has been 
decided by the Federal Government to grant adhoc allowance equal 
to one basic pay at the initial of the scale to the health personnel 
in the employment of Federal- Government, in BPS scheme., with 
effect from 1st Janua^, 2012. This will be in addition to their 

. existing pay/allowances in BPS.Scheme.

i'
Ii

1

iii;

ii
Ii 111
i! IThis Division's OM Np.2(13)R-272011-698 dated 17* 

November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.
2.

ii

Sd/-
(M. Munir Sadiq) 

Deputy Secretaiy (R-I)”
■ ii

il***
4if“Government of Palcistan 

FmanCe Division 
(Regulations Wing) IIiI i?F.No.2(13)R-2/2011-777 Islamabad, the 06* February,2012 fi

OFFICE MEMORANDUM

Subject; GRANT OF ADHOC ALLOWANCE EQUAL TO ONE
BASIC PAY OF.RUNNJNG. SALARY TO THE HEALTH
PERSONNEL In BPS SCHEME.

In continuation of Finance, Division’s O.M. 
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the 
Federal Government to grant benefit of .one basic, pay of running
salary as Health Allowance to the..health personnel in the.
employment. of Federal Government, in BPS scheme, with effect 
from 1st January, 2012. This will be in addition to their existing 
allowances in' BPS Scheme. Also , grant of stipend amounting to 
Rs.50,000 per month' to the postgraduate residents and Rs.24,000 
per month for House Officers respectively w.e.f. 1.7.20,11 will 
continue.

i0
!

Sd/-
■ (Manzoor Ali IChan)

Sr. Joint Secretary (Regulations)”

(emphasis supplied)

Learned Deputy Attorney General has contended 

that the Health Allo'wance granted by the Federal Government is

2.
I

a
available to health personnel in the employment of the Federal .

iiii!l!ijiR
[!SGovernment in the BPS scheme at three hospitals established in iiiI
iIii
t
1

■ Senior
Suprems Court of Pakistan

Liii
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order dated 21.3.2016 rejected the entitlement of the 

respondents to receive the said allov/ance. The principal ground 

of his decision is that employees of the DGSE were engaged in 

the process of education, training and rehabilitation of disabled 

children and therefore did not fall within the ambit of a health 

oi'ganization. The respondents successfully challenged the said 

order before the learned Federal Service Tribunal which has, 

inter.alia, by the impugned judgment dated 18.07.2017 declared 

that the respondents are entitled to the grant of Health 

Allowance.

(5 h

■ I;
■

I .■

1;

5!

II
i

■i

S

i
6. Learned Deputy Attorney General has contended 

that after the lapse of the Ordinance that had provided a career 

structure for the doctors, nurses and paramedics working'.in

hi■?
l!
ii

■I ISI i't 1PIMS, FGP and NIRM, the Health, Allowance was granted by the

Federal Government as compensation to the said health i
personnel. He was, however, unable to show. iiany i!

Icontemporaneous direction issued .by the Ministry of CADD or 

the Ministry of .Finance that restricted the grant of the Health

'j
F,i
?

Allowance to the claimed employees of 1he three hospital.s 

specified by him. As already noted above, the definition of health 

personnel provided in the Ministry of Finance Office 

Memorandum dated 27.3.2012 is wide in scope and therefore

;
[;
s

? ii
(i!unhelpful to . his plea.

We have examined the definition of “health ill7. i

personnel” adopted by said memorandum dated 27.3.2.012 from 

Section 2(b) of the Ordinance which is to the following effect:
'!!
Ill

■

I I!

"b) “health personnel” means a person who holds a post in any ,■ 
institute or organization delivering services in the health 
sector and included'in Schedule-I, but does not include: 
i) a person who Is on deputation to the Federal, 
Government from any Province or other authority; .

I

i

i■i
:S;!
ii
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1li

ii) a person who is employed on contract, or oh work 
charged basis or who is paid from contingencies.” ■ ii% r

I
I8. It is noted that tHfe: fbtegbing definition of health 

personnel covers persons holding posts in any institute or 

organization who are delivering services in the health sector that 

are included, in Schedule-I to the Ordinance. Learned Deputy 

Attorney General was unable to distinguish the respondents, 

who are employees of the DGSE and allied institutions/centers,

■

L

i

;i

.i
Ii

NCRDP and NTD, from the paramedic and support staff. Elii
positions that qualify, as health personnel according to 

Scheduled to the Ordinance. It is not denied by the appellant 

that education, training and rehabilitation of disabled persons 

are services provided in the health sector. These services fall

1!

Is
I

HI
iiis i!

I!■ 1

iwithin the terms of Schedule-I to the Ordinance and therefore
1

the providers thereof qualify as health personnel. II
Accordingly, not only do the respondents fall within9.

the category of persons who are, in terms of Finance Division

Memoranda dated 06.2.2012 and 27.3.2012, eligible for grant of

the Health Allowance but their entitlement has in fact been . (j
i!

1admitted by both the Ministiy of CADD and Ministry of Finance. 

In this respect the aforementioned letter dated 13.3.2013 issued 

by the Ministry of CADD is' referred,. Also the affidavit of the 

Secretary Finance, Government of Pakistan, filed in the 

Islamabad High Court pursuant to that Court’s order dated 

20.3.2015 passed in. Writ Petition No. 4007 of 2014, specifically 

records that the proposal approved by the Prime Minister vide 

Summary dated 25.1.2012 did not restrict admissibili-fy of the. 

Health Allowance to the 'personnel of the three hospitals 

(identified by the learned DAG). For that reason the Finance

i
t
; ii

ii!
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Division Memoranda dated 04.2.2012 and 6.2.2012 made the ' ■ i

% allowance available to all health personnel employed by the
!!'!Federal Government in the BPS Scheme.

a
10. As a result, the. said allowance was paid to the )

v;he:alth personnel of the DGSE and its allied institutions until .
i!27.10.2014 when the Finance Division instracted the AGPR to Si
iii

confine the grant of the allowance to employees of Federal ■ 5i!

Government hospitals and clinics. This instruction represents 

merely a change of opinion which is not occasioned by ah 

amendment in the terms of eligibility for the Health Allowance.: 5
■■■I

Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and

27.3.2012 issued by the Finance Division, Government of
i

Pakistan still hold the field in their original terms, there is no 

merit in the objection by the learned DAG to the entitlement of 

the respondents'to claim and receive the Health Allowance.

V

■5

11. As a secondary, and also tenuous argument^ learned !i

Deputy Attorney General contended that the Health Allowance is

granted under executive fiat without any statutory backing 

therefore the same can be withdrawn by the Federal Government 

at any time. That is clearly a flawed contention. It is admitted 

that grant of the Health Allowance and the terms of eligibility to 

receive the same were determined by the competent authority. 

Ministry of Finance in accordance witli Rules of Business of the

!'•

ill

I
i I

aIFederal Government. The original terms of the said lawful grant 

still hold the.field. These were acted upon and payment of the 

Health Allowance to the respondents has conferred a ■ vested

S;
I
ii:
I

right upon them. In such circumstances, the executive is barred, 

by the rule of locus poenitentiae from unilaterally rescinding and 

retrieving the benefit availed by its recipients. Reference, is made

I
ii!
I
!

s
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t
to Pakistan, through the Secretary. Ministry of Finanf><> vs.

Muhammad Himavatullah Farukhi (PLD 1969 SC 407) and 

The Engineer-in-Chief Branch vs. Jalaluddin (PLD 1992 SC . 

207). Therefore without a change of the terms of. eligibility for 

the Health Allowance even the prospective exclusion of the 

respondents from receipt of tire benefit shall constitute arbitrary 

and unlawful action.

ii
f!
k

In the circumstances, we do not find any error or12.

defect in the impugned judgments of the learned Federal Service

Tribunal dated 05.10.2015, 11.1.2016 and 18.7.2017.-,

Consequently, these appeals are dismissed and the entitlement 

of employees of the DGSE, allied institutions/centers, NCRDP 

and NTD to ■ receive the Health Allowance is affirmed.
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Office of the
Accountant General
Khyber Pakhtunkhwa Peshawar 

Phone: 091 9211250-53
- . __ _______  _______

No.HAD/Allowances/CorTesp:/2017-18/422 .Dated: 19.04.2018
To

\
^ The Branch Officer, ' 

Pay Roll-4 Section.
' " 'llm

i

Subject: COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
IN CIVIL APPEALS NOS 1631-2112/2017.216/20i6 &
806-811/2016 BY THE SUPREME COURT OF PAKISTAN.

4

:■ ■■

■' ■ ■ 1

1
‘,■1

I am. directed to enclose herewith a copy of A.(j)(TM) 
No.TM(F)/T-40/Health Allowance/2017-18/138 dated 05.04.2018 

alongwith Honorable Supreme Court Judgment for further compliance 

under intimation to AGPR Sub Office Peshawar accordingly.
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GEEICEOFTHE
ACCOUNTANT GENERAL PAKISTAN REVElOUESi

; Sub Office 
PESHAWAR

PhNo:(091-9211278), Fax No;091-9211301

I

Dated; 05 .04.2018No. TM(F')/T-40/Health. Allow./2017-l 8/

^/^he Accounts Officer (HAD),
. Office of the Accountant General,

Khyber Pakhtunkhwa, Peshawar.

i-nx/rPT.TANrTT. HE .TUDGMENT DATED PASSy IN CIVIL ;
APPEALS NQS.1631-2112/2017. 216/2016.1344/2016«S^06-811/2016 BY_THE
Supreme court of Pakistan!

Please find enclosed herewith the Accountant General Paids 

Islamabad letter No-TM/18-64/Circular/2017-18 Vol-B-ni/589 dated 12.012018 

enclosures.on the above subject..
The Supreme ■ Court has made the employees ■ of: Director C eneral ;Special, | 

institutions/ Centers, NCRDP a^d NTD entitled for Health Allowance.:

Hence, the Director General' Special Education has been transferred to Prov
dment and become.a Provincial subject. It is kindly requested to take the retjuisite action on,- ■ J 

above noted subject judgment, under intimation to this office for onwardj submission of - 

compliance report before the court.

To,

I

Subject:

\ 1

,1

Rej/enues,'|tan/
along-with itsj

I
. -■li

Education, its allied .. '-:?Snee under IS'** 1
■a

amen 1 ■

the i

1;
I

).^AC
AGPR Sub Ofbee Peshawarl; .

. V.

'tan Revenue,’! ;Copy forwarded to Accounts Officer (TMyhffiice of the Accountant General, Paki 
G-8/4, Islamabad.
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PESHAW AR HIGH COURT, PESHAWAR.

FORM‘A’
FORM OF ORDER SHEET

)IUDER OR PROCEEDINGS WITH SIGNATURE OF 
JUDGE/JUDGES i

Date of Order 
or Proceedings

21
NO.4301-P/2018 with Interim Relief.19.09.2018 W.P

Mr. Muhammad Khursheed Khan, Advocate, 
counsel for the petitioners.

Mr. Moeen-ud-Din Hamayun, AAG for the 
respondents.

Present:
\ i

Despite direction of this Court dated 11.09.2018, 

the Advocate General Office failed to check the relevant

quarter i.e; respondent No.2 and apprise the Court about the
' ' '

consequences of the impugned letter dated 03.06.2018. 

Today, the learned counsel for the petitioners produced 

another letter dated 14.09.2018, whereby the Director Social
; I

Welfare & Special Education Department despite repeated 

reminders of Accounts Officer has failed to provide the 

requisite admissibility of health professional allowance from

i

i

Finance Department and release of budget through SAP
' . • • ’ ' i '

system under object head of health allowance is still awaited. 

The lethargic and disobedient attitude of the concerned officer 

has exposed him liable to be dealt with under the contempt of 

Court laws, however, taking lenient view, the Secretary 

Finance Khyber Pakhtunkhwa, Peshawar is directed to 

personally appear b#re the Court and explain his position.

t:

exaWNer 
Peshawar High Court
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To coke up for hearing on 04.10.2018.

Interim Relief,
i

Notice for the date fixed. In the meanwhile,

Professional health allowance shall not be deducted from the ;■

)
■|

petitioners.

JUDGE
I

1

i

tl

............V)------- -

Dale of Prcscniiilioii or.A|!|'!i, :iri(i„.
No of I’a^os,
Copying fue...

Total..............
Date of Prepar; 
flak,' of Deliver of C'opf........
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♦Ayub* Hon’ble Mr, Rooh-ul-Amin Khan & Hon’ble Mr. Justice Qalandar Ali Khan.
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GOv/Ei'^MiViENT OF KJ-lYBER PAKMTl.lMK.1-1WA 

ZAKAT, USI-IR, SOCIAL WELFARE, SPECIAL EDUCATION 
G WOMEN EiViPOWERiViENT DEPARTMENT

yl ■■ N.’••.I
■ I .iV.1.

is# ■

■P \ SUMMARY FOR P R O VI Li C! A L.' C A B! N E T
■;

ifl!' DRAWL O F HEAI..TM ALLOMiANCr: ■ 3Y TNE..EMPi..OYEE'S 01-
SPECIAL ED U CAT! ON

SulDject:-

is . \
i

‘•'T

P.N0■430/2018 NAZ'EER SHAH'VS GOVERNMENT OF KHYBER. w
PAKHTUNKHWA

t Before the ■18^'"' constitutional' amendment the j employees of 

Directorate General of Special Education, Islamabad were alicvved mnd since 

01.04,2011, after M"ie 1S‘''' ainenrirnent they were vvorklnq undei' ilie fMU'.i'i'ilnry, 

Social Wei'farei Department, KlTvl'ior P.akht(:inldTvv,a,.Tii! Ihoir ri.--voiiilin-n nhc! idnA 

0'l.01.'20^2 the petitioner vyere receiving idealth Rrofessior'ia! Ali()v^an!:;i:j vide 

l-dnance Division (Regulation Wing), Islamabad Notification (Ani-ieX"!),

i

i:v.i
■I.V

i ir-.

F- "i

Ft;
e II i

This allowance was stopped by Federal government idncl accorc.llnoly
,. i ;

■ Iho petitioners illecl a seo/ice appeal in Federal Service,’i ribunaLjHlamf.'.lK.id. and 

on 1.8,07,2017,j the Federal Service Tribunal decided in favour ofiilie pelitionars 

(Annex-ll),

"i /.•.v'r'B
l.r

;■

ty:'

hir

The FederiallGovernment then chailenged the judgmoiii /,;clgoliil()n of ■

II'U') Federal Service Tribunal in the.Supreme Court of Pakistan but jll'ie apex court 

also decided in favour ofihe petitioners (Annex-Ill).. j '

. i , ■ ■ ■ I

After shifting the services from' Federal Government’ to Provincial

Government of Khyberi Rakhtunkh'wa, the employees of Special EpTication
receiving the said allovva|nce provisionally on 13.06.2018, the Accduntanl,Officer ■

(PR-04) office of the Accountant'General, Khyber Pakhtunk.hv'/?j has'written a -

■letter to Deputy Commissioner, Peshawar with a copy to Di'rector, Social Welfare '■
! i : ■ ' i ‘ I ;

and Secretary, ■ Finance IDeparlirient that budget 'for the Health Pliov/ance has
•■ ■ ■ I ' i ! '

been allocated but the sa^ie has not been uploaded to the.SAP (pomputer Syslern . -
I jm ■ ' ' • . ' ;

till dale. Accountant.Officer (PR-Od) further clarified that the Accountant Gurioral

Office has released the payment (Health Allov/ance) to these employe cm rin Hie P'

rni'iuost of Social WelfarleiDepartment in compliance of the judgmori)'of Si.ii'iroine ’YT:

CtiLirt of Pakistan dated 17.01,2013, provisionally and subject to its odmissilillily

3,I
■i:

?
■i: ;

y;

4,
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i
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1
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To,
The Chief Secretary,
Khyber Pakhtunkhwa, Peshawar..

Subject: departmental appeal for GRANTTNG/ALLOWING HEAT TH 
ALLOWANCE TO THE APPLICANT W.E.F. THE DATE OF 
DEVOLUTION OF THE EMPLOYEES OF SPECIAl 
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KUYnvM 
PAKHTUNKHWA i.e. JANUARY. 2012.

EDUCATION

Respected Sir.
With due respect it is stated that I am the employee of Special Education 

Department and is serving as Supervisor (BP-17) at the Govermnent Institute for the 
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the 
Provincial Government approved Health Allowance at the rate of one running basic — 
to these devolved employees working in the Special Education Institutions from the date 
of their devolution to the Provincial Government. That the

pay

employees of Special 
Education Institution under the Federal Govermnent were receiving Health Allowance 
which had been stopped/deducted from their salaries against which those employees 
preferred service appeals before the Federal Service Tribunal,' Islamabad and the 
have been allowed in favor of the employees vide judgments dated 05.10.2015, 
1L01'.2016 and 18.07.2017 and the employees of Special Education Institutions declarea 
entitle for receiving of the health allowance. That the respondent Department feeling 
aggrieved from the judgments of Federal Service .Tribimal, Islamabad Tied CPLA No. 
811/2016 with title of (Federal Government of Pakistan through Secretary Capital 
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble 
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide 
its judgment dated 17.01.2018 and entitled the employees of Special Education 
Institutions for receiving of health allowance. That ii is pertinent to mention that the 
Government of Khyber Paklatunkhwa Finance Department issued Nodfication dated 
25,11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of 
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of 
Special Education Institutions of the Khyber PalditunJrhwa from the date of their 
devolution to the Province. That in light of the judgment of Supreme Court and 
Notification dated 25.11.2019 the applicant time and again requested the authority 
concerned for the grant of Health Allowance in light of the Principle of Consistency but 
no reply has been received from the quarter concerned. That the applicant feeling 
aggrieved from the inaction of the authority concerned by not allowing/granting Health 
Allowance similarly to the other employees of Special Education Institutions preferred 
the instant Depaitmental appeal before your good self for the grant of Hea'th Allowance.

same

It is therefore, most humbly prayed that on acceptance of this Departmental 
appeal the concerned authority may very kindly be directed to grant/allow health 
allowance as per directions of Hon’ble Supteme Court of Pakistan and Notification dated 
25.11.2019 of the Finance Department from the date of devolution to the Provincial 
Government of Khyber Paklitunkliwa.

Dated; 15.01.2022.

You ’ re, O bedien tly

Subhan \ abi, Naib Qasid,
Govt: Institute for (he Blind, Mardan



VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR

OF 2022

(APPELLANT)
___(PLAINTIFF)
(PETITIONER)

Subkhan Nabi

VERSUS

(RESPONDENT)
(DEFENDANT)Special Education Department

I/We Subkhan Nabi
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to 
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as 
my/our Counsel/Advocate in the above noted matter, without any liability for his 
default and with the authority to engage/appoint any other Advocate Counsel on 
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on 
my/our behalf all sums and amounts payable or deposited on my/our account in the 

above noted matter.

/ /2022Dated.

CLIENT

ACC
MIR ZAMAN SAFI 

ADVOCATE

OFFICE:
Room N0.6-E, 5* Floor,
Rahim Medical Centre, G.T Road, 
Hashtnagri, Peshawar.
Mobile No.0333-9991564 

0317-9743003

T


