13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

Q,

(Kalim Arshad Khan)
Chairman

hearing on 23.06.2022 before S.B.

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B. Q

(Kalim Arshad Khan)
Chairman

16.08.2022 | Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
c'ome up for reply/comments as well as preliminary hearing on

13.10.2022 before S.B.
~

(Mian Muhammad)
Member (E)



Q.
4
T

Court of

Cast No -

Bt I T e e S

Form- A

FORM OF ORDER SHEET

/2022

S.No. i Date of ordor

- proceedings
1 2
§
5
) i 10/05/2022
3 1\.\ 'S" LT

26.05.2022

Order or other proceedings with signature of judpe

The appeal presented today hy Mr, Mir Zaman Sali Advocate may
he entered in the Institution Register and put up to the Warthy Chairman for

proper order please.

REGIST

This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on ?.57 5—1’) Notices be issued to appellant

and his counsc! for the date fixed.

!

CHATRMAN

Learned counsel for the appellant present and
réquested for adjournment to further prepare the brief.
Adjourned. To come up for preliminary hearing on
10.06.2022 before S.B, |

*

4.

(Mian Muhammad)
Member (E)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Khyber Ralditaldhwa

APPEAL NO. Z[ ;2 /2022 Seryvids 'fzim llﬁ
LSRR ;‘ﬁc.,___g\“i__

Mr. Amir Mehmood, Sweeper (BPS-04), o 2027
Govt: Institute for the blind, Siwat. ‘-"-"-“"“’*/"‘
......................................................................... APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment -
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from
aythe date of devolution under the 18™ Constitutional Amendment to the
_ Provincial Government i.e. w.e.f January, 2012. Any other remedy
R@gﬁstrarwmc" this august Tribunal deems fit that may also be awarded in favor

/0/)/‘ »¢ > of the appellant.

Filedto-d

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Sweeper
(BPS-04) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control

of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa




Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

ANNEXUICeeseesoonennns o e tesesenecensstenntssseasnsosansentrnasaseasnanannennnnenes A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as anNEXUre....ccvvevieeieeineeinerineeinnnnnnnn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as annexure....c.ceveviveneiennnnns ferertearenesreraranentsnsies E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition N0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure......ceeevvneeeneecanninns F.

That in light of the directions of Peshawar High Court, Peshawar, the

~ Social Wlefare, Special Education & Women Empowerment Department

move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
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“y

for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annNeXure.....cceveeeerieiiieerncinncennnes G & H.

8- That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Educatlon Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUIE....uureeeeerneernreruerereneennsnaesens I

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATINIEXUTC. et e sennsessasssesssscssssscssanssssssssasssssssossssssssssssssssssssnsss J.

10- That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance

Department.

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

'H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments. '

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

AMI EHMOOD

. g
THROUGH: -
MIR ZAMAN SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

Ve

M

DEPONENT

LIST OF BOOKS:

- CONSTITUTION OF PAKISTAN, 1973
- SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2022

AMIR MEHMOOD - VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

M

MIR ZAMAN SAFI,
Advocate

High Court, Peshawar
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" and recovery thereof from the salarics of appcllants, is
malafide, illegal, violative of principles: of” locus|
pocnitentiae, unfair, muusl _unrcasonable, '\rbxtrm‘y '
fancilul and capricious and that arc enlitled  to reeeive|:
the: same, from the date it hits been. wtlhdr'\wn mul
stoppcd lrom p.xymcn(

- 3. ' The - lc.xrm.d uounsul I'or lhv. dppclldnla argued Lh.\ the -

appcllams being Federal governmunl Scrvants under Article 240 'ot'

~ Constitution of the Islamic chublxc ol' Pakistan, 1973 and covercd nder

Scetion 2 (b) of Civil Scrvants Act, 1973 were c.mulcd io all pay and

" allowances prc.s\.nbz,d by Federal Guvermment P its uuplnycu. Further -

stalcd that fihanciul dircctive contained in melr)' of Finance O.M:

' No 2(13)R-2P011 d'\tcd 06.02. 2012 .was’ unambxguou" and glearly -

stipulated ‘\dnmsnln\u)' of Health ‘Allowancee. Lo .\ll health puson \cl'l in
~employnicent of I ederal Gu\'unmuu in 3PS Ss.,hn...u. but (lc:spllc the s'luid wl-
of the
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! :xppc”ants u..fcn *d U

' 40‘(1{)CS/"016

“the same. claim vide:

-onec y Lranted ang acted upnu h
, \\uhdrn\\'r. 'mh(cr.nllv
lc'mn:d comm.l Tor the

" void ab mmo cor,

: [1ll pmlrr the -lc.un'w* of huhh
" person who- hcld a POstin .mv

“in the hcallh scctor and mcludcd in St.hcdulc.—l Itw

"same on 14, 03 2013 on.the grouvd Lhal (hc.y were

Cof cducation; lrmnmg nnd rt.hnbml.umn of dis;

- DGSE énhployccs \\'ililou( cu..carrcucu of the Fin

‘prcvcnt the misyge of thrt: 1'lnw1m.c by hon-¢

4 508 10 STHR)C .wmn.m with M ps,

smi bcnchu In sxppo'l af h;c \usmn

the learney counsel  fop the

dated 0s.10, "OIS. L, 01.20_16,

18.05.201% and- 14,19, ’mo p.n.\cd in /\ppc.nl‘ No. ""4(R)Cb/“"()l 3, 867 1a
873 (R)csﬁox‘ 176 sy, sy, J’Sl(l\)(..S"Ola & 3§y
and pra\'ul for the <nm;. relief? Tlu. lulru,cgl counscl.
w.hcmcmly -argued (h.x' the .t.sponduu I‘m ance Dx\'mon A '

0 (hc'au.lmuuﬂs of I S T

ey

auid cold m thc same hrunlh a8, on lln. one h.md it h.nd

.ldnuuul the cluun of
th J,p )Ll : la )u plll!c 3 (t34

R HIPHS iPwige. Cax Aty
Islamapay ngh Court, lslnmabnd wlulc on lhc other h.md. they dt.c.lmcd
onder o Hed 2! 03, "'016 lh. conu.ndcd that the benefit

.nd ereated a \'L\lul right whig) Could not pe

in ‘\'mlnllon of puncxplc of n

Wural ymucc.. llu.
.npmll.uu l.mly argucd

at. unpugnul orders wepg
am- ~10y. yudlcc and haw

e ne -SUnetity o Inw gy
Withdrawy) / \(upp.lpc_ ol

sty .unnmm.d o Phaishinieng

be uw:\rdcd “Withoug :xdn,)lun;' the dm_ prm.c\\ ol L.

pmvulul umlcr the
ants (12 Hu. ‘eney uml Dis

Gow Crnent Sepye: .uphm.) l\ulu. 1973,

!
4.

* The nppc:xls were rc'cxsl(.d by the rcsponduus It wasg s(a(c_"d

(hn( the sajd allcwnncc WS Lo

tpdtsonngl i oLCause hc.:nl(h Personnel ey,

institute or orgamzauou dchvcrmg Services

as furu.c.r 5ubmlucd tha

the Hcalth Allowancc as to the .nppul.mt:. by the

n!lowcd provis ionally
AGPR on e Dbasis of CADD' Diy;
sdbscqucn‘tly that was:on u.nt a rcfcrcncc to the Finagee DiviSi

its concurrcncc for adeSlbllI(} of Hullh Allow:mcc which u.gxcucd the

inveolved ; in the procc%

irlricdd. x.h:ldlcn HITY pcmo:w

with (ll\.lbl]lllLS and lu.m.L LOll‘d Aol be deelarey’ as healily p'.reouncl to

bccomc entitled for (he said allowance, The CADD on’ .13.03.2013 in it
4 < I—Ic:\l(h'/\llowuncc {o-
ancc Dmsmn ‘and {he

AGPR  made Provisiona| Yment” o (he appellants, \vhnch ~was

subscqucn(‘ly ciisconlinucd .xlu.r verification or c.nullcnn.nl in orxlu‘ o

subnuucd b\' respondeny \10.2 that health :xllow:mcc_ W

IS blm\"im, hot

aeh nl\(- nl |h~ ,‘\"" "lc .

hich cauld not _

.ulnmsuhh. o the appcll:m(s as they did ntff
t

at. .

mon s lutcr dulcd 06.08: 2012 but .

ntitled pcrsounclf. It w;st

as granted i)y ‘ll:lc N
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) , » ey ——
@ o . o . §i¢ 565 0 573(!()(,5/"0[\; ete. wilh M.ps,

.zpprm'.zl o: lhc Prime Minis(cr.-llu'ough i wmnmry spucxlxcally movc.d for -
umcnt IIosp:uls i.c. Pnkxslan Anstitute of Moedicul
' .‘acu.m.c:- F.G. Pohcluuc and Ngilion:nl‘lhslitmu(c o(‘l{ch.lbnhluuon Mcdxcmc
' Speeiul Education & Sociul Wclr.uc,
ullu..»tmunl Dbody, dc..xlt with
' n.lmbzh(auon ot’d:*.:blg.d chxldrcx

_earricd oul by g, nuu(l-vrofcsslon

lhrt.u ls..dn.ml Gove

being an- C
the.. plOCChb o[‘ education;’ training and

vand- pcr:ons wilh cmabxmicb whlch w.xs,' :

al lc.un mclndmg lc*achcrs pzofcssmnnlv;
dOLlorS ddnmu'.u.um‘.,. muu..(ul al

fal within uxc ambit of hcal(h .org

*healtly - ersonncI W ogel the wajg allowagee,” Hn. respondent N3 ic,

AGPR in jts parawisc comments submitted thq the idengical cases litled Dr, ]
Farkh F. Lodp;, 7 Vs Scerctar, ' ‘ '

and Supportive. / .mull.uy stalf dig nul

amz:mon and could not be dcclnrcd as

Hon ble Suprcmc Courl o('Pakxshn o o : : '.
A S.A We heard e Icarncd counsclfor the parties and perused: the -
" record, ' _
6. Hu. Iu..mh .xllmv.mcc. qul-ll o nnc ba.sic pny oﬁunnmg ml.n'y |

was grantcd to (hL healy persannel

n lhe unpluymuu ol Feder)
Govunmcnl. in ey buhum. W

ith k,llu..l !mm 01.01 2012 l( \V.l\ uuuh.
admxss:blc to non-chmcal cadres., In n.r:ly to-a qu-..r_y r.usz.d by AGPR vxdc..

. -Icucr "No. TMllbaﬁd’CSIIP/III'SIZOII 12118 d.llcd 12 03 .20]2,.. the -

" chulatxons Wing of the' Finange D:vmmn vxdc. u. O Nol 2(13)1{-2/2012-
172 dalcd 27 03.2012 lurnished dc.ﬂ

mlxon ol'lhc hcallh personiicl by e:html, o
- that *healy | Personnel®

mean( a pcrsons who held a pogy iy any msm..xtc or

1_, scwxccs itf - (hv.. ht...xl(h seclor and mg:ludud in
Schcdulc-l but did n

who was. on-

comract or on \vork chargcd bnsxs or who was paid I'rom contingencics.

The appcllams arc ncx(hcr tlcputnuomsls lrom any Provmcc or other

- authority nor havc bucn cngagcd on conlr'xct ;or on work chargcd “basis, -

- They arc also not bung paid. from conlmu.ncm,. On llu. conu.uy, lhcy are
civil servants under wclwn 2 (b) ol the Civil Ser vty Acl 1973 and ure-
'dcllvcrmg scrv;ccs to the disabled cluldrcn / persons. ‘The bcncficmncs /
appcilants compnscd of Academic angd. Adnumslralwc Cadrcs. Accoudmg
1o the dcﬁmtwn furnished bv the: l‘mancc Division vidc lhur u.0. dated
27. 03 2012 lhc appcll.mls arc \.nmlcd to hcallh allow: ance, In - p.nr.u -6. &7

undcr Facts ot'parawxsc comments fileg bclorc thc Hon' blc Islnnmbad Ingh

f nnran-n ot T E’_..\ ) ' . : - !
a s ’ N ' ’

o
55 uld,.‘lg\:‘u’
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'cndorv. (hc le / BOs
"mllllon of' HPA lca\'m" Rs.7

~ . understanding, DO leiter,

it wWas duty of AGI’R 10 take action ‘on lh

' cnmlcmcnx. It was prayecd lh:u the pcuuon w

“of' ¢ rcspondcnl\ Now the ©in
legitimate rights, A |:
_ the Hon'ble lsl:unnb.ld ll:z_,h (.oml

_ Tribunal, "This scems to be dlscrunm

: nppdlants have been dirceied by

scn-:\m 'could not be rx.cn\cxcd even il the benelicial order’ w.xs'

: - R A
- - . P H e

}‘.';;‘.-r' LY .

A

6. 56510 57](R)CS/20|6, ete. with M.js,

Courl Islam.xbnd on hch.m or .Su.n.mry i mam.c Dwuswn in Writ.p

s calc"unc-xlh adnullud that in Apnl 2014 Mm1 stry of
CADD ag'ml ':uonuuul NIS / BOs. comtaining a pmvmon of Rs. 100 million
as.HPA - l'or DGSE for ﬁnanu.\l ys..u 2014 15

¢l lllOll-

and I'ou.v..fully dulucu.d

.458 mxlhon for- thc. pcuuonus (now
ap;aellnnl..) i.c, 24 cmpl.p_\-u..._ who

under the .cn’(cria_'of ‘cnlillcmcnl of HPA, as per DPA (t.ADD)

dated  09.0s. 2014 was issucd by- I‘A'
Organization 10 AGPR for slo;:pagc of HPA to: non-cnutlcd cmployccs and
c said - letter and decide

as_an .lduumslr.mw. issuc wuh
L llu.rv.lnu the Finanee Duvmon

CADD & DC‘SI be'excluded ﬁom the list

ance D.wim'n h
staned, 1 is o ;.tllowcd in approbate”

been submitted by

s come up with dlﬂcrcnl

and upruh.m. ‘No logica! u,pl)' hay
the ru,mnduuz‘ for d-.prwmg_., the

similarly placcd, arc gelting the said .xdv;uungc Why, lhcn. the .\pp(.llnnls

be deprived, is not clear from ‘what has bcz.n wrmcn in the conum.nu belore

l:.l.mub.xd and the ch:..ml Scrvxcc

25 of the Constitution of I:Iamnc chubhc of P

respondent No.l o rctund the paid

Ion'ble’ Suprcmc Court .of Pakxsl

once gramcd and acted upon created a vested: right wluch could not be
L

wuhdrawn unilaterally, in viol

cvun under t.rroncoua order

passed by lhc compctcnl .mlhouly w:lhnul .my fault on the p.m ol civil’

sulm.qucntly withdrawn or ruuﬁuf We.

n.\zsl.m reported in
PLD '1992 sC :07, Henee, 1o this extent, the xmpus.m.d orders are not
legally su\lmnablt. and liable to be scl .xudc. '

7. - \Vc would th. 10 make an cnmpllasiS‘ on the Jjudgments of the’
' I'nbunal in Appcals No “24(R)CS/"015 and 3§81 to 4.05(K)CS/201§ dated .

.
d-v:l.r e

J iaunat
. Viie ne HA
i . .

lm\ku' DEA u.(u-.ul o

.m amount of Rs 92, S42f

bclonbcd to medical profcssxon and came -

appellants of their.
args namber u(‘unployuc&. of the Feder al (.:ovunnu.nl -

atory trcalmcnt oftcndmg Article 4 & »
akxstan 1973. I~urthc.r. the

plc of locus pocmlcnlmc bccuusc. the - .

an hus consxslcnlly held that xhc bcm.m .

:uxon of natural justice, It .is an cstabhshccl ‘
Iaw that bencfits received by a civil wcrvanl

are rurulu.d to (.\k‘. this view: in '.
the la"hl of the Judomcnt ol Hon'ble Suprcmc Ceurl of P
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05.10.2013 and 14.12.2010 wherein the uonlrd‘v\.-rw relating to Mealth
Allowanee has already lnu. resolved. When -confronted w:lh the suid {aet,
1h-. respondents have .ul(.d 0 dcnv the fact. As such, the .xcuon of the

respondents appains to he inconsistent in the light ol the .1lou.nn.nlxom.d

)udgmcms on account ol Ariicle 23 of the Consmuhon which guaranlccs - _ B
cqual rights and cqual pnou‘s.uon of law lor cvery citizen, To cnsurce ‘ e
umfommy rule of consisicney must be applicd while consxdc.rmg the case o i

o e appelhonta, Ninee the §hone® e Apes Conrt vicae ity Judjanent i \hu
case n.porh.d s 1996 SCMR 1185 has already herd that “rule ol ;,ood
governince ds.m.md.\ thai the b\.m.ﬁ.s ol the said decision be \.Mundugl to -
othice civil servants also, who m.ty uol'be parties to the lxubnuun, msu.*ld of,
compelling them 10 approacn thc. T ubpnal or any other iegal forum. l-lcpct.

the clmm of the appellants is rcq.nrcd to bc dccndcd on the same analopy /
prmcxplc as framed in the cases of Dr. F an‘ukh Fiaz Lodhi and others by the -
Tribunal v:dc its judgment dated 05 10.2015, 11 01 .2016 and 14, 12, 2019

S.

I‘orcgomg in view and- lollowmg thc rule of consistency, thc i "%,_
impugned orders dated 21,03 2016 and 25.03.2016 are sct .mclc ;vnh }
dircction to the. respondents 1o continue the Mealth’ Allowancc alrn.ndy

primted to the appetums .smu: 2012, .md to u.luml all dudm.lnon made in

wmph.mu. with the fimpugned uulc

v within o puuul ol une month lmm : s
the date the \up\ ut’ llnstlruuul 15 reveive

TiT

dinheir office, Since the moin - - ] §

appeals have | been .n.u.pu.d Misc. Petitions wre alzo uceepted.

v. Jmll:ulcul () :gppl_v all the titled appeals mutalis mutandis,
10. There shall be no order as to costs. )
11. . -Partics'shall be mformcd accordmgly i i
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05.10.2015 and 14.12.2016 wherein"the ‘.co‘ntroversy‘relating to Health
Allowance has already been resolved. When confronted with the said fact,
the respondents have failed to deny the fact.'As such, the action of the

- respondents appears to be inconsistent in the light of the -aforementioned
judgments on account of Article 25 of the Constitution which guarantees

equal rights and equal protection of law for every citizen. To ensure

‘uniformity, rule of consistency must be applied while considering the case of

the appellants. Since the Hon’ble Apex Court vide its judgment in the .case
reported ‘as 1996 SCMR 1185 -has already held that “rule of. good
governance demands that the benefits ‘of the said decision be extended to
other civil servants also, who may not be parties to the litigation, instead of
compelling them to approach the tribunal of any other legal forum. Hence, -
the claim of the appellants is required to be decided on the same

analogy/principle. as framed in the cases of 'Dr. Farrukh Faiz Lodhi and

others by the Tribunal vide its judgment dated'OS..IO.QOIS, 11.01.2016 and

14.12.2016.

8. Forgoing in view and follbwing the rule of cénsistency, the impugned orders
dated 21.03.2016 and 25.03.2016 are set aside with direction to the
respondents to continue .the Health Allowance -already granted to the

- appellants since 2012, and to refund all deduction made in compliance with
the impugned orders within a period of one month from the date of copy of

- this judgment is received in their office, Since the main appeal have be
accepted Misc. Petition are also accepted. h

9. Judgment' to apply all the titled mutatis mu,téndis.

10.  There shall be no order as to costs.

L1. Parties shall be informed accordingly.

ISLAMABAD

18.07.2017

M/%‘



/‘%\” Muhammad Attique ur Rehman o S : C/ " 9
ete. _ ~ (inCAsB11/2016) = - |
| ..Respondents(s) . .
ror the 'Appeilant(s) Mr. Sajid Ilyas Bhatti, DAG | L
(in all cases) : - Syed Rifagat Hussain Shah, AOR
: L B Ms. Saadia Kanwal, S.0 Fin.. ;
Mr. Abid Hussain Channa, S.0 Fm g
Mr. Sajid Javed, Asstt. Legal Fin. o . (
Mr. Abdul Raz7aq, AAO MEG :
Rawalpindi :
i For the Respondent(s) In-person
For the Respondeﬁt(s) Mr. Muhammad Ilyas Lodhi, ASC - g ‘ : ;
inca2i6/16) - Malik Itaat Hussain Awan, -ASC ' ' . 4 :
Amicus Curiae: Mr. Muhammad Makhdoom Ali
Khan, Sr. ASC. ;.
Mr. S1kandar Bashir Mohmand ASC
Date of Hearing =~ 17. Ol 2018, |
JUDGMENT S o | N
: - | _ i
UMAR ATA BANDIAL, J.— By leave of this Court - ,
granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the A ' =‘
several connected  appeals before " us, the appellant 'Federal o ! l
Government challenges .the jﬁdgments delivered on ‘common -
questions of fact and law by the learned Federal Service Tribunal =~ . |
on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments o J
impugned in the connected appeals declare the respondent :
i - N -
‘” employees of different institutions functioning under the
Directorate General of Special Education (“DGSE”) to be entitled
to payment of Health Allowaiice gfanted by the ~Federal . }
Government vide its Office Memoranda dated 04. 02 2012 and - g
106.2.20 12 These Memoranda are issued by the Finance D1v131on'
§
(Regulations Wing) Govern'ment of Pakistan pursuant to %
approval granted by the Primé Minister under the Rules of ' . !}
4} Business, 1978. It would be useful to reproduce the two -
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memoranda contairiing the tetms and conditions for the grant <th - ]
Health Allowanc¢ to cligible‘pers,ons:

*Geovernment of Pakistan

Finance Division
(Regulations Wing) ) i . :
Islamabad, the D4th Feb,2012 . !

F.No.2{18)R-2/2011

OFFICE MEMORANDUM ‘ : B i i

Subject: GRANT.OF ADHOC ALLOWANCE EQUAL TO
- ONE BASIC PAY AT THE INITIAL OF THE'

SCALE TO THE HEALTH PERSONNEL IN BPS' . . _ |
SCHEME. D |

The undersigned is directed to say that the ' ' ‘
Ordinance No.VI of 2011 that sanctioned the Career Structure for -

oo : Health Personnel Schemie (CSHP) has lapsed on 26.12.2011.

e Accordingly, CSHP is no longer in the fi¢eld and all health personnel - S
have consequently reverted to the BPS scheme. In order to 4 o

. compensate health personnel for the loss of benefits sought under : b

CSHP while preserving their status as Civil Servants, it has been } i
decided by the Federal Government to grant adhoc allowance equal ’ - o
to one basic pay at the initial of the scale to the health personnel : o o
in_the employment of Federal Government, in BPS scheme, with "
effect from 1st January, 2012, This will be in addition to their T !
existing pay/allowances in BPS Scheme. - '

2. This Division’s OM No.2(13)R-2/2011-698 dated 17th
November, 2011 may be treatéd as withdrawn w.e.f. 26.12.2011.

Sd/-- ' : .
(M. Munir Sadiq) ' s A b
Deputy Secretary (R-1)” g . ‘ i

b

“Government of Pakistan B : .
Finance Division
{Regulations Wing)

F.No.2(13)R-2/2011-777 .  Islamabad, the 06th February,2012 A r‘

OFFICE MEMORANDUM . ‘ _ ' j
Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE . ’ i
- BASIC_PAY OF RUNNING, SALARY.TO THE HEALTH . ' i

PERSONNEL IN BPS SCHEME.

In continuation of Finance, Division’s O.M. .
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to.grant benefit’ of one basic¢. pay of running
salary. as Health Allowance. to_the. health. personnel in the
employment of Federal Governiment, in BPS scheme, with effect
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents and Rs:.24,000
per month for House Officers respectively: w.e.f. 1.7.2011 . will

ST TG ENTT
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continue. : :

' R

CSd/-- - i

.+ (Manzoor Ali Khan) }‘

Sr. Joint Secretary (Regulations)” ‘ Fz

{emphadsis su};'vplli.ed) y‘g

2. - Learned Deputy Attorney General has contended ‘

TS

that thé'Health' Allowance granted by the Federal Government is

T e AR T TS

available to he.alth'personnel in the employment of the Federal .

/ .
Wé/ Governr'nen‘t in th_e BPS scheme at three hospitals established in
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Islamabad, namely, Pakistan Institute of Medical Sc1encesll

(“]PIMS”), Federal Government Polyclinic: (“FGP”) and Nat1onal

Inst1tut10n of Rehabilitation Med1c1nes (“NIRM”) The employees

at these hospitals do not have a career structure in place after
the Career Structtue for Health PerSOnnel Scheme Ordlnance

2011 (“Ordmance”) lapsed on 26.1. 201 1. The Health Allowance

was accordlngly granted by the Federal Government as a form of

compensation. It is clear from the two memoranda dated'

04.2.2012 and 06.2.2012 reproduced above that the Health'

Allowance is granted to “health personnel”.- However, the
composition of the category of employees that are eligible for the
benefit hae not- been pr'ovided therein. ,The respondents .Who are
several hundred in number are tlnrepresented -by_codneel. In
view of the fact that a large nnmber of employees are affected by
the instant controversy,.the Court has songht assistance frorn
Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar
Bashir Mohmand, ASC as amicus curiae in the nlatter.

Mr. Sikandar Bashir Mohmand, ASC made able submissions

1

before the Court that highlighted important facts and:

documents on record = which -simplified the controversy -

appreciably.

3. It transpires that an Office Memorandum dated

27.03.2012 by the Finance Division (Regulations Wing) clarifies
that the term “health personnel” used in the above mentioned
memoranda bears the meaning’ glven to that expressmn in

Section 2(b) of the Ordmance ThlS def1n1t10n refers to the

. contents of Schedule-I to the Ordinance Wthh spe 01f1es the

service prov1ders who quahfy as health personnel A perusal of

Schedule-I shows that five categorles of service providers are -

s SmmT e
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classified as health personriel, namely: Doctors, Allied,.Nurses,.

Paramedics and Support. The services specified under the

categories of Paramedics" and Sup’port include Teachers,
Audlowsual Operators Technicians, L1brar1ans etc

4., The adm1n1strat1ve Mlmstry for. the healch

institutions of the Federal Government at Islarnabad is the

Ministry of Cap1tal Adm1mstrat10n and Development Division

(“CADD”). It is an admitted fact that vide order dated

13.03.2013 the Ministry of CADD granted the Health Allowance.

to.the employees of the DGSE and its allied special education

 centers / institutionsl ‘ineluding- National Trust for the' Di_s.ab'le,d
(“NTD”) and. the National Council for Rehabilitation of Disabled

Persons (“NCRDP”). The respondents were thereby

acknowledged as. benef1c1ar1es of the said grant and were paid

the Health Allowance with ~ effect from 01.1.2012 untﬂ

27.10.2014, when the Finance Division informed the Aceountant

General Pakistan Revenue (“AGPR”) that only health per,s'o'nn'el
working in Federal Government hospitals and 'cli‘nics' were

qualified to receive the Health Allowance. The AGPR

correspondingly instructed the DGSE to stop payment of the -

sa1d allowance to its employees as no budget allocat1on for the

said emolument had been made.in the financial year 2014-15.
5. The d1scont1nuat1on of thelr He:alth Allowance was

taken to the Islamabad High Court by some of the re'spondents.

Vide order dated 17.9.2015 the learned High Court referred the

dispute to the Secretary CADD' for paSsing a speaking order

thereon, and till then restramed recovery of past payments of

the Health Allowance from the affected employees of DGSE and

allied centers. The Secretary CADD heard the part1es and by
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order dated ,21.3.2016 rejected. the entitlement ~of the
respondents to receive the said allowance. The principal ground- i
of his decision is that employees of the DGSE were engaged m:.

the process of educauon tra1n1ng and rehablhtatlon of dlsabled

children and therefore did‘not fall w1th1n. the ambit of a health‘

orgamzatlon The respondents successfully challenged the said

order before the learned Federal Serv1ce Tr1bunal wh1ch hes, | B |

o ' inter alia, by the 1mpugned Judgment dated 18. O7 2017 declared i

that the respondents are ent1tled to the grant of Health~

Allowance. *!
6. . Learned Deputy' Attorney General has contended
that after the lapse of the Ordmance that had provided a career '. 4

structure Afor the doctors, nurses and paramedics Working in . 1

CIERTET

v
g

PIMS, FGP and NIRM, the I—Iealth Allowance was. granted by the

R A

Fedelal Government as compensatlon to the said health : B ,

personnel. He was, however, unable ~to show '.any

contemporaneous direction 1ssued bv the M1mstry of CADD or

the Ministry of Frnance that restrlctcd the grant of the Healtl

Allowance to' the claimed employees of the three hospitals
specified by him. As already noted above the deﬁnltlon of health |

personnel provided in- the Ministry of Flnanc_e Office.

Memorandum datecl 27.3.2012 is wide in .scop'e and therefore

unhelpful to his plea.

7. ~ We have examined the del’inition , of  “health

G Sk T s e T

personnel” adopted by sa1d memorandum dated 27.3. 2012 from
Section 2(b) of the Ordinance which is to. the ‘follow'mg effect: ) i

';b) “health personnel” means a person who holds a postin .any

T m g mer e e

institute or organization delivering services in the health

R R P R B

sector and included in Schedule-I, but does not include:

' C i} a person who is on deputation to the Federal
/ . Government from any Province or other authority;

<4<:;':'.“..‘_‘,1_€_‘
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ii) a person who is employed on contract, or on work

charged basis or who is paid from coritingencies.”

8.

personnel covers persons holdmg posts in any institute or

organlzatlon Who are delivering services in the health sector that

are included in SchedulevI to the Ord1nance Learned Deputy-

Attorney General was unable to dlstlngulsh the respondents

who are employees of the DGSE and allied 1nst1tut10ns/ centers,

NCRDP and NTD from the paramedic and support staff

' pos1t1ons that quahfy as health personnel accordmg to
Schedule I to the Ord1nance It is not denied by the’ appellant: ,

that education, tra1n1ng and rehab1htat1on of disabled persons'

are services provxded in the health sector. These services fall
within the terms of Scheclulel to the Orchnance and therefore
the prov 1ders thereof qualify as health personnel

9. - Accordingly, not only do the respondents fall within
the category of persons 'Who are, in terms-of Finance Divlsion
Memoranda dated 06.2.2012 and 27.3.2012, eligible for grant of
the Health Allowance but their entitlement has in 'fact heen

admitted by both the M1n1st1y of CADD and Mlnlstry of F1nanee

1

In this respect the aforementloned letter dated 13.3. 2013 1ssued~. |
by the Ministry of CADD is referred. Also the aff1dav1t of the
Seoretary .Finance Government of Pakistan | filed in the
~ Islamabad ngh Court pursuant to that Court’s order dated

20.3.2015 passed in Wr1t Petition No. 4007 of 2014, spec1ﬁcally»

records that the proposal approved. by the Prime Minister vide
Summary dated 25.1.2012 did rot restrict admissibility of the

Health Allowance to th_e' personnel of the three hospitals

. (identified by the learned DAG). For that reason the Finance

It is noted that the: foregomg definition of - health“
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Division Memoranda dated 04.2.2012 and 6.2.2012 made the

- allowance available to all health personnel employed by the

Federal Government in the BPS Scheme.

i0. As a re‘vsult, the said allowance: was paid to the

health personnel of the YDGSE,andlits allied institutions until

27.10. 2014 when the F1na.nce D1v1s1on 1nstructed the ’\GPR to.

confine the grant of the allowance to employees of Federal |

Government hosp1tals and clinics. This instruction represents

merely. a change of opinion which is not occéSioned by an
 amendment in the terms of eligibility for the Health Allowance.

Therefore as the Memoranda dated 04.2. 2012 06 2.2012 and:

27 3 2012 issued by the F1nance Division, (:overnrnent of

Pakistan still hold the field in their original terms, there is no

merit in the vobljection by the learned 'DAG to the ,entitle'ment of

the respondents to claim and recelve the Health Allovvance

11. Asa secondary and also tenuous argument learned

Deputy Attorney General contended that the Health Allowance is
granted under executive fiat without any statutory - backing
therefore the same can be withdrawn by the Federal Government

at any time. That is clearly a ﬂawed contention. It is admitted

that grant of the Health Allowance and the terms of e11g1b1l1ty to

receive the same were determmed by the competent authonty, .

Ministry of Finance in accordarice with Rules of Business of the

Federal Government. The original terms of the said lawful grant

still hold. the ﬁeld. These were acted upon and payment of the

Health Allowance to the respondents has conferred a vested

right upon them. In such circumstances, the-executive is barred

by the rule of locus poenitentiae from nnilnterally rescinding and

retrieving the benefit availed by its recipients. Reference is made
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to Pa_ki'stan, thronf_{h the Secretarv, Ministrv of Finance vs§
- A" ' Muhammad Hlmavatun.m Farukhl (PLD 1969 SC 407) and
The Eng‘meer in-Chief Branch vS. Jalaluddm (PLD 1992 SC .
207). Therefore \mthout a change of the terms of eligibility for- - )
the Health Allovvance even the prospectlve exc]usmn of the
..respondents from. nece1pt of the beneﬁt shall constitute arbltrary
and unlawful action.
- ' 12. : In th_e circumstances, we do not find any error or
defect in the 1mpugned Judgments of the learned Federal Serv1ce
Tribunal dated 05, 10.2015, 11. 120’16 and 18.7.2017. ,
Consequently, these appeals are dismissed and the entltlement'l - , :
I
of employees of the DGSE, alhed institutions/ centers, NCRDF 5.;
and NTD to- receive the Health Allowance is affirmed. .
- | i
. b
| -
. ' R
- Sd/- Mian Saqtb Nwar 29 S ’
“Ata Bandial, 7 .
. Sd/ - j{yaz nul Ahsan, LS |
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Ojﬁce of tne

~Accountant General

- Khyber Pakhtunkhwa Peshawar
: Phone° 091 9211250-53

- = To

QQ”‘”"W’

= The Branch Officer,
.. Pay Roll-4 Section.

Subject: . COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
IN CIVIL APPEALS NOS 1631-2112/2017,216/2016_&

< L

I am. directed ‘to enclose herewith a copy of A.O(TM)

- No.TM(F)/T-4Q/Health  Allowance/2017-18/138 dated  05.04. 2018

along\mth Honorable Supreme Court Judgment for further comphance_
-~ ‘under intimation to AGPR Sub Office Peshawar acccrd_mgly.

L
g

Qo “ae

.‘ D:\My DocumentHAD S-ectioq\eomplainf regard.doc

806-811/2016 BY THE SUPREME COURT OF PAKISTAN,

. No. HAD/Allowances/Corresp /2017 18/422 "~ Dated:19.04.2018
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) ’ - . OFFICEOF. THE
. ACCOUN TANT GbNERL Pl(lSTAN RLVENUl:S
~ X ,%. - .'SubOffice. ' ..
.l.‘l - .. PESHAWAR .
R ~ . PhNox(091-9211278 ,FaxNo 091-9211301
%maf‘ - | ( ) |
No. TM(F)/'l‘-40/Healtb Allow. /2017 18/ /3~Z : : \Dated 05 .04.2018

e, _ ‘ o S N N
I \/l" he Acoounts Ofﬁcer (HAD), - S @ B
. . . Office of the Accountant Geperal, - .~ =~ . = 7

.. Copy forwarded to Accounts Officer (Tw

."W',v ’ u", ’,'. - D
; 't" XY »\\ . )

.Khyber Pakhtunkhwa, Peshawar.

Subjéct:  COMPLIANCE OF JUDGMENT DATED 17.01.2018 PASSED IN CIVIL

APPEALS NOS.1631-2112/2017, 216/2016 1344/2016&90( 811/2016 BY THE .

SUPREME COURT OF PAKISTAN,

Please fmd enclosed herewrth the Accountant General Palustan Revenues,

Islamabad letter No-TM/18- 64/C1rcular/2017 18 Vol—B III/589 dated 12.03.2018; along-wrth its

enclosures on the above subJect

The Supreme: Court has made the' employees of Dll‘CCtOl‘ General Specral

Educatlon its allled institutions/ Centers, NCRDP and NTD entrtled for Health - Allowance

Hence, the Drreetor General Speclal Education has been transferred o Province under 18"
amendment and become a Provincial subject. Tt is kindly requested to take the requlslte actien on -

the above noted subject judgment under intimation to thls office l'or onward submission of - -

compliance report before the court. Lo

Acﬁ; v /)77% ‘

TS QF R(TM) .
AGPR Sub Office Peshawar,.;:;_}'.'

G-8/4, Islamabad.
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«'PESHAWAR HIGH COURT PESHAWAR

- 'FORM ‘AT
FORM OF ORDER SHEET

b\

Date of Order
or Proceedings

ORDER OR PROCEEDINGS WITH SIGNATURE OF.-
' JUDGE/JUDGES '

1

2

19.09.2018

W.P_No.4301-P/2018 Wlth Interlm Relief.

| Present—:‘ Mr. Muhammad Khursheed Khan Advocate

counsel for the petmoners

~ Mr. Moeen-ud-Din- Hamayun AA(J for. the
| respondents.

TN

Despite direction of this Court dated 11.09.2018,

the Advocate General Office failed to check'the ‘relevant

quarter i.e. respondent No.2 and apprise the Court about the

conse‘quences of the impugned fetter dated 03.06.2018.

'Today, the learned counsel for' the petitioners produced

another letter dated 14.09. 2018 whareby the DII‘CCtOl' Social

Welfare & ‘Sp,ecial Educatlon Department desplte repeated |.

"remindersv of Accounts Officer has failed to provide the

requtslte admlssrblhty of health professxonal allowance from

Finance Department and release of budget through SAP

system under object .head of health allowance is still awaited.

‘The lethargic.and disobedient attitude of the conc'emed'ofhcer

| has exposed him liable to be dealt with under the contempt of

Court laws, however, takmg lenient vxew, the Secretary ‘

"| Finance Khyber Pakhtunkhwa Peshawar is directed to

| personally appear before the Court and explam his position.

ifuu UL T w L...-JL_/

EXAMUNER
- Peshawar ngh Court




[ -2

To come up for hearing on 04.10.2018,

hterim Relief.

~ Notice for the date fixed. In the meanwhile,
Professional heaith allowance shall not be déducte;d' from ‘the |

| .
petitioners.

YW v+ wwiin -e‘.......u.‘}. C’ 7 7é

o s v o e
B

Bate of Presentaftion of Apniicati 2 ey |
_ sentation of Application. e, .2 &-’.’.L,{.'-:‘Qzlf
Noof Pages .| < (P : L

.................

Date of Prepardtion of Copy

.f?';xk‘t)l' [-?L'li\‘('r.‘ of Q,)pg.‘__‘____,_‘__ ?"_&T_ ‘(1_:‘ 2_% ) : ' . ,
el by | Uaspe S

* Ayub* Hon'ble Mr. Rooh-ui-Amin Khan & Hon'ble Mr. Justice Qalandar Ali Khan. '



G O\/S NMENT QF Ki- WIEER PAKHTL

1”” ! :\“'{ f 5 Uil

N X EAKAT, USHR, SOCIAL WELFARE, seecu:\.;_1 UCATIO

M & WORIEN EMPOWERMENT DEP ARTIMENT
sl | . '

UMM/\ RY EOR O\/I\'C‘/\I ABINET

- P

Subject-  DRAWL O F HEAITH ALLOWANGE BY THE EMPLOYEES ol
SPECIAL EDUCATION B

: \/\‘/‘:P‘No 430/2018 NAZEER SHAH \/S',GOV‘"‘"’I\M‘—x\ OF KHYBER
PAKHTUN’ HWA : '

v

Before the "18" constitutional amendmen: the employees of

since

(@R
(0]

Directorate General of Special- Education Islamabad were allowed .an

01.04.2011, after the 18" amaendmaont thay vvc;-:': WOIKING L daer tho Boon Ty, -

Sacial \Nelé’arﬂ? Department, iKhvhor Pakhiunkhwa, TH hedr devaitiion and nlnee
01.01.2012 the petitioner were receiving Healih Professional Allowannn vicde

IFinance Division (Regulation Wing), Islamabad Notification (Annex-),

2. l'hls allowence wes toeped by Federal government arie ! wmc!' 1Gly
he petitioners filled a service aoneal in Federal Service Tribunal, lslamahudl nd
-on 18.07.2017, the Federal Service Tribuna[ cecided in_"favow ol the pelitoners

(Annex-II), | S

3. - The l~edelaf Govemn ent then challen fed the udgmom / domnlnu of
lho [Federal Sérvice ﬁfbunal in the Supreme Cour ¢ fPalw tan bul Hm up( xoeourl

©aiso decided | in favour of the petitioners (Annex-ll).

4, After sh’iftmgj the services from Federal Govermnehf*-‘o Provincial
Government of Khyber‘Pa' hit 'r/a the emp plovees of Specxdl = oucatfon were

'nce provi nonaH/ on 13.086. 2010, the Accom ant Ofncer .

(PR-04) office of the Accounm"" General, r\h\'bcr Pa}’mumw‘a has written a

receiving the said QHowa

“letter to Deputy COITI(THSSIODO! I‘cmawa vih a opy tc Dlrecter Social Welfare
and Sec;eLary I'xnarce Dcpumvn that budget for the Ilc,_mh Al lo'wa:wce has
been allocated but the same has not been uploaded 10 the SAP Jou puter Sy em
lill dalte. /\ccountant Omccr (PR-C4) further clarified that the Accou'xt—ml Cmntnal
Ollice has released the L!Jaymen {Health Allowance) to these employecw (m Ihe

laruest of Social Welfam' Depariment in compliance of the jUJOn"(‘Hl of mumnnc-

Gaurt of Pakistan dated 7 01.2018, provisionally ana subJect to its mdmI:='.sil')lli|',: _ |

i
I.
|
i
l




}D

sf ' GO‘\/LR\‘Y\ﬁE!“l OF Y‘-‘YB“RDO'@-HU\. CHVWA 4
Y, u\,,’ AKAT, USHR, sOCIALWEL f‘Ax«E SPEC‘A‘ EHUCATION
‘»}é{; o & WONMEN ZMPOWE x\ﬂ le:PA,—\m ENT
s_\_gl\[;__gtxr““ OR PDO\/h\mm c*AEJN |
Bubject:- "DRAWL O E HEALT __1____/5\ Lov\//_-‘@g_gz @y Tt n— Lm,'\,__(“,. ';_'wg,jgs_i;_

SPEClALEDUCAHON R Y

\NP NoO. 400120 18 1
PAKHTUNKHWA

______‘_,___———————-

\A7EER SHAH VS GOVERMMENT OF KIHYBER

from Finahce Depan"tment Khy her P khxunkhwd and that in case the re \Code

| -budqet is not been uploaded ;o0 the SAP System, ~the pa\/n‘ent ot Heahh

/-\J'\owanm will be s’topped \(Anne,\ s/) ' o IR

5. . Acoordmgly the emp\oyces of Speqal Educetion ﬁﬂed a writ petmon
under " article-199 iof the'\ consututlon of Pakistan, 4973 and xoques(cl for
suapension cf the above mentloned |etter of Accountant Gonom\ K\\yb(r
Pakhtunkhwa and for oontmuatxo.\ of Health Al\owance on 19 ()q /O ) 1N rn
(n‘Llor sheet issued by thoul \onm \\)lo Court in the subject wiil pemlrm. tha- U(lHH -
'n\ho(, ted the Secretaly ﬂmanm De oanmont Khyber Pu\\nmnkhw 1 1o ]1(1 mlu\\ly
'nppom before the counuon 04.10. 2018, In compliance wilh the ¢ courl oulul H\L
Secretary, i‘mance Depaltmcm appeared before the oourt on 04.10. 20% uml lhe

honorable court chroctmll mé 3 \mnhly annco Da pm\mc b that Pmlx TR 1on \\"' :

 Health /—\l\owance shall notgbe deducted from the petnt\oners (A nnex- \/)

-

A : :
6. Finally, in C@l\'\pxlaﬂCL, with the orders. or Honomb\e Peshawm ngh _

|

Court Peshawar the Secretary Tmance Dcp’al‘tmont requested vide Ris omco', .

letter No. SO(th)/FD/3 2521/2013 daxed 01.10.2018 advising ﬂm departmont

|

to move a summary bei q ithe Ac lmmstratnvc Dopwnmcnt after tho»ough analysis

forthe approval to Chief lﬂlSLCl Khyber Paixntun Khwa (Annc,\-Vl)

i

7. : Pursuar\cc to the ordor of PCShd\Nal lngh Coult Posm'wv*n datod

04.10.2018, the Chief Mmlster Kh\/ber Pd\\hLunkhwa is rcouestod 10 allow the o

Health /-\Howance' to Uw pohtmnow and mxp\cmont the omm of the Honarnhio

courl. v



L Xy GOVER NMENT OF KHYBER PAKHTUNRTIWA.
N 2 ZAKAT, USHR! SOCIAL WELFARE, SPECIAL EDUCAHON
Prrees - & wo VIEN EUiPOWERMENT DEPAR' nvn_m

‘ l

SUMNARY FOR DROVINCIAL CAB(NEI

1 1 .
i . )

Subject:- DRAWL o F HEALTH Al LOWANCC BY THE H\/IPLOYEES OF -
s %Pr:cml I"DU(‘/\FIOI\ A .
‘ ]x

P/\KI | I UNKHV\/JA
I

i:- : ‘ o
8 On the‘observauons cf Finance- Department the department ol Bl
Wollure responded and p:ovulvs the requisite information. The Financo Llapahionl

l\llylnn l"\lxhuml\hw:w Propo: .ut Ahat Htu uubjc\'cl Guane Ry bo pl e bolore e
Frovincial Cabinet for app:oprmt\, orders with regard to the app:oval ol The Praposod

thowunes in light of L:L)UH Deci: -,lun AMonawilh the issua of over-paymant and alhor nlliod
matlers (Annex-VIt), . P ' :
i

9. . The Chlcf Mlnastu Khybel \Ji\ht_ml\h\w in Para-20 of the sumimary has
“alrancy acro:dul Jpp:ovnl lo pl ace the :‘xLIl)J(;}Cl issue hatore the meeing ol I’r‘c:\/nu.‘it:ll

Cablnet for ’1pp ‘oval please,

[

10. .. The Provinsial Catinet is racuested to aliow the "Health Allcwance” o e
petiioners and implemant the grdor af Qe blonorable Qoo 7 : ‘\
- \
\
/_\ !
e /‘1
[ s
7 : g
S B I .
e 4 [y IR P 7,

(MUHAMIZOTOREES KiHAN)

. , ' S >cretary to Governmant of | Khyter Pakhtunkhwa
, / a8 L Zakal,
.4

Ushr, Sacial Walfure, Spegial Education &
rA. - o Women Empowerment D\.D'MUI el



~

ESTABLISEMENT AND ADMN: DEPARTMENT ; .

{ CABINET WING ) kk

| No.SOC(E&AD|J-24/2019 |
_Dated Peshawar the 28 October 1 2030 —

The Secretary 10 Govt. of Khyber Pakhtunkhwa |
Zakat, Ushr, Social Wellare, Special Education & W omen
Department. : S o g

SUBJECT: DECISION OF THE MERTING oF PROVINCIAL CABINET
DATED 22.10.2019. - S

Dear Sir, S A : : .
. lam directed fo forward herewith the {ollowing decision of the.
meeling of Provincial Cabinet held on 22.10.2019 under the chairmanship of
.Chm‘l" Minister, lﬁly"berPakhtunkhwaf f@‘f‘;im?i&ineniaﬁmp . ' ’

[AGENDAMEMNO. 18 : — -
| DRAWL_OF . HEALTH ALLOWANGE BY THE EMPLOYEES OF SPECIAL
 EDUCATION. WP.NO.43012018 NAZEER Bt A VS GOVERNMENT OF KRYEER

| PAKHTUNKHWA

‘ 1 Degisien of the Cabinet: -

%

-

The Cabinet apﬁmwfed_. Health '«Alll-nwanca--m-ihé,ﬁﬁv:qivéd employees of
\ Speclal Education Inslitutions at therfaté'c;&i one rum}ngfba*sig pay.

1 : : ' o :

|

S—

l Implementing Department: Zakat, Ushr, Siocial:Wsélfare,jSpec’sm.Edtz-caﬁonsi’u.
v - Wﬁme;n.Em'pcwarm'enft - :

2. ' 1 am to request that an implementation report of the Cabinet
decision as required. under Rule 25 (2) of the Khyber Pakhtunkhwa Government
Rules of Buginess, 1985 may. kindly be numished on P priority basis. to the
Cabinet Section, A.&mmfisit}ratioﬁ Department. L s N

A SECTION OFFICER (CABINET)

| - (CA
ST.NO. & DATE EVEN.
Copy to- o - ,
.S to Secretary Administration Deparument.
PA to additional Secrctary '{Cabinet} Administration Dgpgr.tmgm.

Le

PA to Deputy Secmmzry'wahmet) Adm%m:stmﬁa:srx- egfﬁmcn o

1

n

,



AOVERNMENT OF KHYBER PAKHTUN KHIWA

gyl A ORI P ART WIEIN T
Ly inds SLATION WING) -
i VD'ated peshawar the 25-11-2019

NOTIFICATION . o4

' No.FD{SOSB-H)B-?IZOW. in purswnmebf the Supreme Court of Pakist'sin Civil Apﬁea\

ﬁo.811/2016 titled “Muhammad Atiqt.le—Ur-Rehman & Cthers vis Federal Government of

Pakistan through Secretary Capital Administration etc,” the Government of _Khyber

pakhtunkhwa provincial Cabinet) has. been pleased 10 approve Health Allowance at the:

rate of one ‘running basic pay to the devolved employees working in the Special
Education institutions from the date of their devolution. 10 Provincial Govt of Khyber

P akhtunkhwa.

2. The above said a\\owénée will be admissib\é' only o the employees of
Special Education institutions of Khyber pakhtunknwa devolved under 18" Constitutional
Amendment. o o ' o ' } '

gecretary 10 Govt of Khyber pakhtunkhwa
Finance De’partmant :

Endst: Mo. & Date Even..

Copy is forwarded for information and necessary action to thei

: 1%countant General, Khyber pakhtunkhwa, pPeshawar. -

2. principal gecretary 10 Chief Minister, Khyher pakhtunknwa.

5. Principal Secretary 10 Governor, Khyber pakhtunkhwa. :

4 Secretary 10 gocial Welfare, special Education & Wwomen Empowerment Deptt.
5. Director, FMIU, Finance Department, Khyber pakhtunkhwa. S
6. PSte Minister Finance, Khyber.Pakhtunkhwa, .
7. PSto Secretary, Finance Departmem;, Khyber pakhtunkhwa.

g. PSto -Specia'\‘ Secretary, Finance Department, Khyber Pakhtunkhwa;‘
g. PAt0 Additional Secretary (Regu\'aﬁon), Fm'anc,e-Department.

10. Viaster File. mw - - .
| @ ; : ;7 . a" : Y -
- N k 5 ’L’: - . a' é

Ki2s

St TION OFFICER (SR-H) .
F\NANCE DEPARTMENT ‘




To, ,
The Chief Secretary,
Khyber Paklitunkhwa, Peshawar.
Subject: DEPARTMENTAL ' APPEAL FOR GRANTING/ALLOWING HEALTH '

. ALLOWANCE - TO _THE APPLICANT W.E.F. THE DATE OF
DEVOLUTION - OF THE EMPLOYEES OF SPECIAL "EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012. ' c

Respected Sir,

With due respect it is stated that I am the employée of Special Education
Department and is serving as Supervisor (BP-17) at the Government Institute for the
Blind, Swat, quite efficiency and up fo the entire satisfaction of my superiors. That the
Provincial Government approved Health Allowance at the rate of one running basic pay
to these devolved employees working in the Special Education Institutions from the date
of their devolution to. the Provincial Government. That the employees of Special
Education Institution under the Federal Government were receiving Health Allowance
which had been stopped/deducted from their salaries against which those employees
preferred service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor ~of the employees vide - judgments dated 05.10.2015,
11.01.2016 and 18.07.2017 and the employees of Special FEducation Institutions declared
entitle for receiving of the health allowance. That the ‘respondent De'pamrient. feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad iled CPLA No.
811/2016 with title of (Federal Government of Pakistan through Secretary Capital .
Administration ete; VS Muhammad Attig Ur Rehman & others) before the Hon’ble
Sapreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 and entitled the employées of ‘Special Education
Institutions for receiving of health allowance. That it is, pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated
25.11.2019 in implerhentation‘ of the judgment passed by the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health ‘Allowance to the employees of
Special Education Institutions of the Khyber Pakhnkhwa from the date of their
devolution to the Province. That in light of the judgment of Supreme Court and
Notification dated 25.11.2019 the applicant time and again requested "the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply has been received from the qharter concerned. That the applicant feeling
aggrieved from the inaction of the authority concernad by'not 'allowing/granting Health
Allowance similarly to the other employees of Special Education Institutions preferred

" the instant Departmental appeal before your good self for the grant of Health Allowance.

It is therefore, most humbly préyed_that'on acceptance.éf this Departmental

" appeal the concérned authority may very kindly be directed to- grant/allow health
allowance as perA directions of Hon’ble Supremb Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolution to the Provincial
Government of Khyber Pakhtunkhwa. - ‘

Dated: 12.01.2022. Fi W“" § b N

You_’r Qbedi'g ly .

Amir Menmood®Ronior Clerk (BPS-11),

Govt: Institute for the blind, Swat
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VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Amir Mehmood (PLAINTIFF)
(PETITIONER)
VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Amir Mehmood

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter. |

Dated____/___ /2022 W '
e

CLIEN
_ a
ACCEP

MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, s E loor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



