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13" June, 2022 ‘ Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. Q

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for

reply and érguments. To come up for reply/preliminary

I hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/commehts as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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: ! The appeal presented today by Mr. Mir Zaman Safi Advocate may
1 10/0%/2022 !
’ ’ [ he entered in the institution Register and put up to the Warthy Chairman for
3 praper order please.
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) 2_]“,, 5 22> ‘ This case is entrusted to Single Bench at Peshawar for preliminary i
hearing to be put there on Zﬁh i.. TL_.Notices be issued to appellant ;
and his counsel for the date fixed. i
]
’ , |
CHATRMAN ;
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26.05.2022 Learned counsel for the appellant present and
v ) _
= I requested for adjournment to further prepare the brief. ’
Adjourned. To come up for preliminary hearing on
5 10.06.2022 before S.B.
*
f \ : (Mian Muhammad)

Member (E)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

Mr. Shah Fahad, W. Attendant,
Govt:

1-

9.
3.

4-
5.

PESHAWAR

l‘él},’zftw{ P:}ll“:.htukh wag

isvvice M1

APPEALNO._ZJo /2022 pnd
By &TQZ&_

Institute for Blind, Mardan. vasee L0/ S /70

......................................................................... APPELLANT

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE

STATUTORY PERIOD OF NINETY DAYS.

ﬁi‘edtq—daﬂEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE

W

egistrar
~PRAYER:

195

That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from
the date of devolution under the 18" Constitutional Amendment to the
Provincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor
of the appellant.

R/SHEWETH:

ON FACTS:

1-

That the appellant is serving in the respondent Department as W.
Attendant quite efficiently and up to thc entire satisfaction of his
superiors.

That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



i\

: *;.l

Province before the commencement of 18™ Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

ANINE XU C e e e eeseoeossesesnsnseasanasansnsnsessssasssssssssssassssasssssannasncnsas A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as anNEXUre.....cuveenrerrenrenrrerenrenrennnnn. C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as anNeXUIC..v.vuiveieiiiiiiniriiinienineoieeneiereeensneensnnn E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.......cveeeeeeeuennennnnns F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annNeXure....o.oeevveereeeeeneeennenennnns G & H.

That the Finance Department also issued Notification dated 25.11.2019
‘in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUI€....iiierereernrnrenenrercrearacenannes I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANNEXUIC . e et teeeensnaaneeseessssnsecsronssnscssssassensosssssssasssssssssannnssans J.

10-  That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

C-

E-

F-

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in

accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973. '

D- That the respondents acted in arbitrary and malafide manner while not

allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

THROUGH:
MIR ZA
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

o

vd
DEPONENT

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



" - BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. 12022

SHAH FAHAD VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

M
MIR ZAMAN SAF],
Advocate

High Court, Peshawar
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the fol\owmg pr‘Wcr. ' : o

*It is, therefore, most respectfully praycd that thq_
‘appellant being. cnlitled to Health Allowance being | .
covered” under category of Health Pcrsonncl the said |\
order dated  21,03.2016- by respondent’ No.l  may
therelore, be set aside and it be declar cd that the ucliop

K . el rt..puudcnl Mo.] in withdrawing the suid ..llov'anﬁ‘
and rccovery thereof from ihe salarics of appellants,
malafide, illegal, violative of principles. of locdx ‘ S
pocnitentiac, unfair, njus, unrcasonable, arbitrary.| - .
fancilul and capricious and that are entitled to receive} '
the: same, {rom the date it his been. w;lhdr'\wn '\ml R
s(oppcdlrom p.tymcnl - S

3. The \c.xrm.d LOUl\Sbl l'or the dppcll.\nt., argued Lh.\_

appcllams bcmg Icderat govemmml S\,rvanls undcu Article - SN T
Constitution of the Islamic chubhc o(' Pakistan, 1973 :md covered ,mdcr R
Section 2 (b) of Civil Scrv:mls Act, 1973 were cntitled to all pn' and -
" allowanecs pn,s\.nbm_d by Federal Govu mmcat for its unploycu». 8y urm.c.r‘

statcd that ﬁimncn.xl,-dlr_pclwc contained in Mmmry of Finance O'M','
" No. 2(13)R—2/”011 dated  06.02.2012 -was’ unambxguovs and 1cqx’ly .

supuhh.d admissibility ol Health ‘Allowance. o all health pusbn \'cl:l in:'

el b e e

cmplovmcnl of Luderal Govumnuu in HPS Scheme but d.spxlc lhc..suid wl

m\lhwlmn of |lw Finanee Division, llu.. appellants were (lc..pu\'ud of lhc;
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md bcnchk

lu summvi of i

‘ S \usxon
’ appc”anls u.fcn

llu h..u'm.d wm*scl‘ {or

"d 9 the ine dnlcd 0s.10, 2015

the
. ll.01.2_0,16,
- . 18,05, 201G md- 14,17, ..{)10 pm.\cd in /\ppa.nl

5 No., 224HRCS 220 5, 867 tn

873 (R)ts/’ox' 76 1187, gy n Ds:(l\)csxvox» & 3y
40*(1{)CS/2016 and pra\ul l'or the <nnn. relief Tlu. ls.nrncd
vchcmchuy argued thay (g, . .LS[)OH(]LH[ -Finanee Divi
:md cold in lhc same

h.uucnt-. ol S

{o
s.ounwl

mon wRs blm\'ml- lm(

brea), S, on e $1T h:md, it had

Uu. Jp,;\.h nl.. in PR S Gl gl awise. ¢
Islamabay Mzgh Court

. hlnnmbnd w
(hc same. «.lauu v

.xdxmuul ‘e clnmi ot‘
:u.r.-.:n’x,..k(. in the H:‘* 'lc

lulc on the other h.md, llu.y dt.c.lulul

U3, "()16 IMe conu.ndcd Lh

ide: unlu' o m.d 21

at the benof, B
~-Once grangeg and acted- upnn had uc..lu‘(l i vu(ul right whicl oyl not be .
\; . . \\'_i'rhdrawn umhu.r.xll\- i viol

]
ation of puncxplc of Datural justiee, ‘l‘{:c

.nppgllunl lastly’ .u[,uul that Inpugne orders wepg '

h: Ning ne sanctity  op

by .unmmlul ta pluushmu\l W
.u.lnplmr the

L lcnmcd t.oumc.l lor- llu.

_Vvoid ab uuuo cm.n'n “nayy. mdlcc and lnw im
witlidrawg) 7 .\lupp.q'g ol sal;

lm.h \,mlld nol ‘ .
be .l\\nrdcd without

¢ due brocess of Ly

pmvulul uudcr (l;\.
ey uml i

Gov Crment Seevangg (1 ltu.-v seipling) l\ulu. 1973

4. © Ther appc

xhn( illc said’ 1!10\\':uuc
- fall pmlrr

e— -.A,_,, = T_-I—::._..,,\

als were IC'\I’HL(] by the rcqpondum It wné slate

Wis faf .ldml%lhlg lo the
= detinjtjon of hmhh Pt
"-a person who- hcld a post in

nppcllnn(s as they did n

ommd occCause h-..nllh pcr.«,onm.l mcun

an\' institute or. orgnmzauon deli
"in the. hcalth scctor and mcludcd

the Hcalth Allowancc \vas nl!owcd provis lQn.’l“\' (o the

"AGPR on the basis or C/\DD Divisjon's
sUbscqucntly that wasxon sent

xvcrmg servicey

in St.hcdulc.-l It was {further submutcd tha

appellangy by the, T
lotter dated 06.08:2012 py R
a rc!‘crcncc lo lh(.. I'm.mcé Divisvi A ) : |

its concurrcncc for ndmms:blhl} of Hc.allh Allow .

:mcc which u.gxcttcd thep | S ;- A
\ RN i
’ samc on 4, 03 2013 on.the ground lhal lhc.y were involved in the process. i R
P .
‘of cducation; lrmnmg :md rt.hnlnhl.lunn of disabicd- x.luldxcn and. pe ‘ .
with clls;lblli!ius

rsons
:lnd huxuu muld ot be decl
become entitled for (he said .uluwnncc.

ared as healy personncl to I

The CADD on 13.03.2013 in ity
conunumc.mon lo ‘\GPR cony cv;d sam.hon or the Hc.

_____ DGSE cmployccs mlhnul cn..carrcncx. of the I‘m

AGPR  made Frovisional hayment”

nulr/\llmv:mcc to:

ance Divisimx tand the

o the . appcllams \vhxch was

subscquently ‘(hsconlinucgl

.lm.r \cnlu...umn of" uuulcmuu in ordt.r io

' prevent the misuse of '(h|< 1'lo“an\.c by non- cnmlcd pcxsonm.l It was N
é submi(lb‘d by respondent Na.2 that health .1llo\v\mcc‘ \\:n :,r.mu.d wx(h (lu,
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.xppro\’.ll ol the ! lime mealcn

lluough 4 Sumary,
lhrc.u lt.durdl Government llospuuls i.c.

: M:xuu.cs - .G. Polvghmc

I"lu. Ducclor.m. (n.mral

spuctlxcally movuJ for -
Pakxstan !nsmutc of Mecdicyl
and N.mon.ﬂ lastituce o(‘Rch.xbxlxluhon Mcdxcmc

of Spccm( E(luulmn & Socml Wcl[uc bcmg an- - B

the- -process of cducation;’

.lhlyd cluldrcn and pcrsons With dmabxhuc
cirried oul. by .x mu.u- al’ lc.lm mcludmg le

uhu..mnnn! body, dc..xlt witly

training .-md ’
nl)nbxhtahon o(‘dx'-

*8, whicgh w.xs
1rot'cs~.xon

nchcrw pr ofcssxonnh
doulors admuu..u.mm,. minister

al and SUppuctive / .mull.uy stalf dig uul
fall” within lhc ambit of healty organization ang could nat be dcrl
o get the sajd allowanee,
AGPR in jts Parawisc comments suby

F arkh F. Lodhx

arcd as
The u.apmult_nl N3 i, (A
mitled that the xdcnlxcal cascs: uUcd Dr..

Finance wege still pcndm;, bbelC Lhc

*health pc.rsouncl

ete. vs Sccrc(ary

Hon'ble Suprcmc Court of Paklshn ; ' 3 : '
, S.v., ) - We heard the lcamcd counsclfor the partics and perused the
. record., - '
G.

T lu. hc..lllh .ull()W'mcu c.qu

it to anc lmw. pny nt‘xunnmg s.xl.u')'
was granted 1o the health puwnm.l in

“the unpluynn.nl ol Federal
Govunmcnl. in S Sulu.nu. W

ith L“Lt.l lmm 01,01 2012 I wis huul(.

°nc1l cadrc.s In reply {0 quuy raiscd by /\GPR vide'
- letter  No.TM/1 8- 64/CSHP/I 118201 1. 12118 .ucd 12, 03.2012, the

chulalxons Wing of the I‘mancc Divi o

sion vide U.Q. No.I7 2(13)1{ 2/2012- ‘ gE
172 dalcd 27 03.2012 lumished dc.('muon of the health personticl by stating

that *health personnel® meant a persons'w ho he

admxssxblc 10 non-clj

Id a post in any instjute or
in - lhc.. Iu..xllh scetor aud included in

-organization delivering scrvices
Schedule-], but did ol include |

;
i
il
i
1

)crson \vho was on dc,pu(auon lo the
Federal Govcmmcm from any Province or othcr authority and wha
contract, or on work charged b

WEIS on-

nSIS or who was paid from contmgcncxcs
-The appcllants arc ncither’ clcpulauomsls

lrom any Provinee or other
. authority nor have ‘been” cngagcd on. conlract ‘or on work chargs,d basis, .
- They arc also’ not being paid from conlm;_.,c.ncxgs. On llu. conu.uy, llxcy are

civil servants under .su.lmn 2(b) of the Civil bcn'.mls Acl, 1973 and ure,

dchvcnng scrvxccs 10 lhc disabled cluldrcn / persons. The beneficiarics /
appecllants compnscd of Acadcmu. and: Administrative Cadres. Accoxdmg

to the dcﬁmuon [urnished bv the Finance Division vide lhur u.0. dated

27, 03 2012 lhc appcllan(s urc Lnullcd 0 hcnlth nllow.uu.c. In puras-6 & 7
undcr Facts ot'parawlac comments filed bclorc the Hon” blc Islamubnd I xgh

nr‘r,n-.'\o:\.,!.”‘\ 4
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_undcrslandmg DO letter,

it was dugy of AGPR o takc acti

_ the Hon'blc Islamabad High Court,
_ Tribunal."This scems Lo bc dxscnmm

: nppdlnnts have been dirceied by

“hibey,
[£3

G 56.) o ‘07'((R)(,§/’OIG ch. w xlh M. l's
Court lslam.lbad on hch

Al or .St.wc.(ary i in
No 4007.’20!4 it \\'

ance Dmsmn in Writ. p
a5 calc«uncnll) admxtlul lh
CADD agnm <uom|lu..d NIs./ BOs com
as. llPA ('or DGSE for fin

cndorw lhc NIS 1B0s.

aining a prov:xxon ol Rs.100 million
anu.xl yx..u 2014. 15 hmv«.vu' DEA- relused (o
.m(l fo:u.full)' duluuul an amount of Rs,92:542°
mllhun of' HPA‘ lcavm" Rs. 7.458 million for-

:\ppcllnn(..) i.c. 24 cmplovu... who beloi

under the erileria - of cntitlement of HPA, as per DI~A (LADD)

dated  09,05.2014 was xssucd by FA's
ppagc of HPA to hon-catiticd cmploy cs and

cnutlcmcn( It was pr; yed that the. Ppetition was an

CADD & DC'SL. lht.rv.luu: ’ llu. Fin

oft rcspondcnls. Now -the Fin

.ldmmlslmuv-.. issuc. with

ance Dnvmon be (.\l.lll(ll.(l l‘mm llu. list

ance wa\mn has came up “with dsﬂcrcm

st 1 s ._lllnwcd tu :mpmh.xlc and upmh.m. No log

L,:c.ll u.pl)' hag
Leen submi'u»z_:d'by the u.s,)onduns for dL,anlm' the

legitimate rights, A larL,t. uumbu'

similarly placcd. are ‘geling llu. said .xclv;uuagc Why.

lhcn. the appcllan(s
be deprived, is not clear from what hag bc

cn wuuen in the conuncnts. belare

25 of the Consmuuon of‘ Islamic T{cpublxc of. Pakxslan 1973. Further, the

rcspondcnt No.l to. refung: the paid
hxch is against the pxmcxplc of locus pocm
Hon'ble Suprcmc Court.of P:\klsl

-u'nOunl W

an lms consxslcntly hcld that thic bc..nc..ﬁl
once granted and acted upon created a v-..stcd right which could not be

<<
wllhdrawn uml:\lcrally. in \xolauon oF natural justice, It .js an csnbhshcd

Iaw that benefits reccived hy a civil scrvnnl cven under moncoua order

passed by lhc'compclcnl authority wuhnul .my tault on the p.xrt ol civil

servant could not be recovered cven if

subﬂ.qucntly withdrawn ar xu.uﬁu( We. are rmu.u.d o take this vu.w m

“the h"hl ot‘lhcjudomcnt o(‘[lnn ble 'Suprcmc Courl of P;mslun reported in

PLD ‘1992 sC '207. Henee. 10 this extent, lhc im

legally sustainable and liable, to.be set ‘\udc.

pugncd orders are not

7. Wc would like 10 make an cmphns;s on (hc Judgmcnls o[‘ the

uiti'uu.
alin /\pnl 2014 Minig stry of

thc, pcuuom.r-; (now - '
nged Lo medical profcssxon :md came

on- ‘on lhc said - lcucr and’ ‘decide

appellants of theje
o(‘unplnyucs of the P cdu.nl (;ovumm,nl :

lhc bcnc(xcx.ll orclu was -

lalunmbad and the lcdc.ral Service | |

atory lrcalmcnt offending Aruch, 4 & i

fentiac beeausc the =

I‘nbunal in Appcals No. 24(R)CS/”0!J and 381 to 4OS(R)CS/“016 da(cd .

Fedorat ety Ly iauna!
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US.10.2015 and 14.12.2010 whercin the LOIHIOV\.-\\ relating to lealth

'\110\\ ance has .:lw.xdv hu.z. resolved. When confxunu.d with the said’ lact,

the respondents haye failed 1o (lcm the L

act, As such, the .xcuon of the

respandents appeirs 1o be inconsistent in the light of the

.1lmum.nl|oncd
judgments on account of Amicle 23

ol the Consmuuon which guaranices |
cqual rights wnd equal protection of law for cv

ery cml_c.n To cnsurc L : "
umfommy

rule of «.omu.iuu.y must be applicd while consndumg the casc '
ol the appelloni,, Sine ¢ othe llnu ble Apes Cunet viddae

case reported as 1996 SCMR 1185 has ale

© povernauce demands

s Johnent In lhu

cady ‘held thut “rule ol E,ood

thai the b-.m.ﬁis i’ the said decision be \..\l\..ndu\l lo - : .
other civil servants alsa, who m.ty not'be parties o the litigation, mslc..ld ofl :'
compelling them to approach the 'lubpndl or any other lugal forum, Hcpc(. o : CY
} " the claim of the appcllams is rcquxrcd to bc dccxdcd on the same analogy / | -, H B
L e
principlc as framed in the cascs, of Dr. Farrukh Fiaz ! _odhi and others by the - | i‘” o
I v; E. .
Tribunal vidc its Judgmcnt dated 05 10.2015, 11.01.2016 and 14.12 201{3 :
R S
. . . .‘r‘
y : S. Forcgoing, i in vicw and lollowmg thc rule of consxstcncy. thc b i
impugned orders dated 2] 03.2016 id 25.03 201(1 are sct aside );vnh P ' Toma
“direction 1o the respondents 1o continue the - Health Allowwcc aln.ndy N o
. printed o e appelunts .smu: 2012, and o refund all deduction made in " I !_ ok
) complianee with e mpugncid arders within a periud of une month rom ‘ =
- the dae the \ul\\ ul this J\ulrmuu woreveivanl in their U”I(.k. Nince the main : : : :
, appeals h.nvc teen seeepled, Mm. 'etitions wreulso .u.cupu.d i 4o ‘
o : ey, L
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05.10. 2015 and "14. l2 2016 wherein the controversy relatlng to Health

Allowance has already been resolved. When confronted with the said fact, -

the respondents have failed to deny. the fact. As such, the -action- of the
respondents appears to be inconsistent in the hght of the aforementioned
judgments on account of Article 25 of the Constltutlon which guarantees
equal rlghts and equal protectmn of law for every citizen. To |ensure

umformlty, rule of consistency must be apphed while cons1de1 ing the tase of

the appellants. Since the Hon’ble Apex Court vide its judgment i in the case
reported as 1996 SCMR 1185 has already held that “rule of oood

governance demands that the benefits of the said decision be extended to

other civil servants also, who may not be parties to the litigation, 1nst:ad of
compelling thém to approach the tribunal of any other legal forum ence(
the claim of the appellants is required to be dec1ded on thjh same
analogy/principle as framed in the cases of Dr. Farrukh Faiz Lo

others by the Tribunal vide its. Judgment dated 05.10. 2015 11.01. 2016 and
14.12.2016. : s - - : o ~. | | ‘

Forgoing in view and following the rule of consistency, the iiimpugned ordersf
dated 21.03.2016 and 25.03.2016 are. set aside with dlrection lto the
respondents to continue the. Health Allowance already granted |to the
appellants since 2012, and to refund all deduction made in comphanc e with
the impugned orders within a penod of one month from the date of copy of
this judgment is recelved in their office, Since the mamu appeal have“be’
accepted Misc. Pet1t1on are also accepted ' o fl ‘

, | !
: f
Judgment to apply all the titled mutatis mutandi‘s'. |
There shall be no order as to costs.

Parties shall be informed accordingly.

!
|
|
i
i

18.07.2017
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]
For tn, Respondents(s) o ' ’
e A .
(8 2 cageg ppe”ant( Mr. Sajid llyas Bhatti, DAG | r .
S Syed Rifaqat Hussain Shah, AOR . ‘ P
| Ms. Saadia Kanwal, S.0 Fin. ' r :
© Mr. Abid Hussain Channa S.0 Fin. | gy
- + Mr. Sajid Javed, Asstt. Legal Fin.
| | -0y Mrf Abdul Razzaq, AAO MEG
7 Fe. S RaWaledl o
or t ‘ 2 : I
he Respondent In—person | V : ﬁ
FOI' the R : ' ll ‘ ;j
es : '
(in C.A.216/ 16, POndent( 'Mr Muhammad Ilyas LOdhl, ASC ' -
Ao | : Mahk Itaat Hussain Awan, ASC " A %n;
micus Curige- - ' | ‘v
Hae: 1 Mr. Muhammad Makhdoom Ali | N
Khan, Sr. ASC | | | [
. Mr. Sikandar Bashir Mohmand ASC - ;
Date of Hearing g ‘37 01 0018, |

UMAR ATA BANDIAL, J.— By leave of this Court |

granted on 23.02.?016, 01.4.2016 and 12.12.2017 in the

several connected appeals before us, the: appellant Federal ;o

_Government challenges the judgments dehvered on eommon ‘] i

. questlons of fact and law by the 1earn°d Federal Service Trlbunal ‘t %

on 05.10. 2015 11.01.2016 and 18.07.2017. The Judgmente ,I %

impugned in the connected a‘ppeals declare the respo.ndent ‘f ql

‘(@ employees of dlfferent 1nst1tut10ns functioning under the R 4
* Directorate General of Spec1a1 Educatton (“DGSF”) to be entltled 5 ’ ‘

to payment of. Health Allowance granted by the Federal ' :

Government v1de its Ofﬁce Memoranda dated 04.02. 2012 and

T T R o

06.2.2012. These Memoranda are issued by the Fmanee Division

(Regulations Wing) Govemment ‘of Pakistan pursuant to .

SEVRR

approval granted by the Prrme M1mster under ‘the. Rules of"

}

Business, 1973. It Would be useful to 1ep10duce the two

§
N
}t
6
3
i
5
,
.




memoranda contaunmg the terms and condmonq for the grant of

s

" " Health Allowance to el1g1b1e persons:

“Goverriment of Pakistan
Finance Division -
(Regulations Wing) ’ ]
F.No.2(13)R-2/2011 : Is]amabad the O4fh Feb,2012" ‘

OFFICE MEMORANDUM

FRERE

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO
' ONE BASIC PAY AT THE INITIAL OF THE
SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME.

The wundersigned is d1rected to say that the - :

Ordinance No.VI of 2011 that sanctioned the Career Structure for ]
i Health Personnel Scheme (CSHP} has lapsed on 26.12.2011. i - o .
, ‘Accordingly, CSHP is no longer in the field and all health personnel- :

have consequently reverted to the BPS scheme. .In order to $

compensate health personnel for the loss of benefits sought under

CSHP while preserving their status as Civil Servants, it has been : |

decided by the Federal Government to grant adhoc allowance equal’ ' o

to one basic pay at the initial of the scale to the health personnel : _ ;

in the employment of Federal Government, in BPS scheme, with - :
effect from 1st January, 2012. This will be in- addition to their ' .

. existing pay/ allowancés in BPS Scheme.

AT

2. This Division’s OM.No. 2(13)R 2/2011-698 dated 17t
November, 2011 may be treated as withdrawn w.e.f. 25, 12 2011.

Sd/:- . ‘ lf f
(M. Munir Sadiq) '
Deputy Secretary (R-1)"

* kK

*“Government of Pakistan
Finance Division
{Regulations Wing)

F.No.2(13)R-2/2011-777 Islamabad, the 06t February,2012°

SemTMen
%
ST

OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE . ,
. BASIC_PAY OF RUNNING SALARY.TO THE HEALTH ‘ . :
PERSONNEL IN BPS SCHEME : ’

In contmuamon of Finance,  Division’s O.M. ;
No.F. 2(13)R 2/2011, dated 4.2.2012, it has been decided by the i ' ]
Federal Government to.grant benefit.of.one basi¢. pay. of running ‘ .
salary as Health Allowance to the. health. personnel in the - , 4
employment of ‘Federal Government, in BPS scheme, with effect p : ‘
from 1st January, 2012. This will be in addition to their existing K
allowances in BPS Scheme. Also grant of stipend amounting to j
Rs.50,000 per month to the postgraduate residents and Rs.24,000 ) R |
per month for House Officers respectively wef 1.7.2011 will : !
|

continue. E
Sd/-
(Manzoor Ali Khan)
Sr. Joint Secretary (Re[mlaﬁons)”
{emphdsis supplied) |
2. | Learned Deputy Attorney General has contended !
/ - that the Health Allowance granted by the Federal Govemment is

available to health personnel'in the employmerit of the F.ederai

/ Government in the BPS scheme at three hos ,pltals estabhshed in
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Islamabad namely, Pak1stan Institute of M ed1ca1 Sc1encesu - - F _,7
*z (“PIMS”), F ederal Government Polychmc (“FGP”) and Nat1onal ‘ ) f l’
Institution of Rehabrhtatlon Medicines (“NIRM?”). The emploYeeS '. oo
at these hospitals do not have a career émlct‘uré .in pletce after - :

the Career Structure for Health Personnel ‘Scheme Ordinance, -

2011 (“Ordmance”) lapsed on 26.1. 2011 The Health Allowance

was accordmgly granted by the Federal Government as a form of '

compensation, It is clear from the two memoranda dated

[

042’7012 and 06.2.2012 reproduced above that the Health'

RN 1

Allowance is granted to “health : personnel”. However, the
composition of the category of employees that are eligible for the- -

benefit has not been provided. therein. The respondents who are - o i

: | -
several hundred in number are unrepresented by counsel In - l
I

view of the fact that a large number of employees are affected by

the instant controversy, the Court has sought ass1stance from

Mr. MuhémmadMakthom Ali Khan, Sr: ASC and Mr. Sikandar

IS T

Bashir Mohmand, ASC as amicus -curiae in the matter.

Mr. 'Sikanda.r Bashir Mohma_nd, ASC macde. able submissions

before the Court that highlighted important facts and . t

documents on record which simplified the controversy

appreciably.

3. It trsln'Spires that an Office Memorandurn dated-
27.03.‘20 12 by the Finance Division (Regulations Winé) clarifies
that the term “heétlth personnel’ used in the'above r‘nentio’ned
mem,oranda bears the meéning given .to that expression in - 4

Section 2(b) of the Ordinance. This definition refers to the

contents of Schedule-I to the Ordinance which specifies the
service providers who qualify as health personnel. A perusal of

/
%\/ Schedule-I shows that five cetegories of service providers are. R
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classified as health personnel namely Doc,ors Allied Nurses,

;

|

- g ~ Paramedics and Support. The services spec1ﬁed undeér the J}
A . ' : ;
k

. categories of ParamediCS" and Support include Teachers,

Audiovisual Operators, Technicians, Librarians, etc. , g

S AT T AR L R

4, The administrative Ministry for - the health

1nst1tutions of the Federal Government at Islamabad is the

TN e T T N

Ministry of Capital Admmistration and Development D1v1s1on

ST

(“CADD”). It is an admitted fact that vide order dated

Are
i
ki

13.03.2013 the Ministry of CADD granted the Health Allowance

to the employees of the DGSE and its allied special education

centers/ 1nst1tut10ns including National Trust for the Dlsabled , -
(“NTD”) and the National’ Counc1l for Rehabihtation of Disabled. -
Persons (“NCRDP”). The ‘. respondents were  thereby

acknowledged as beneficiaries of the said grant and were paid

the Health. Allowance With effect from Ol 1. 9012 until

27.10, 2014 when the Finance D1v1s1on mformecl the Accountant

General Pakistan Reverue (“AGPR”) that_ only health personnel ‘ .

working in Federal Government hospitals‘ and - clinics were '

qualiﬁed to receive the Health Allowance, The AGPR ‘I

'correspondingly instructed the DGSE to slop payment of the : N

said allowance 'to 1ts employees as no budget allocatlon for the o

said emolument had been made in the financial year 2014 15.

I

5. The dlscontmuation of their. Health Allowance was.

taken to the Islamabad High Conrt by some of the respondents.

Vide order dated 17 9.2015 the learned High Court referred the

dlspute to the- Secretary CADD for passmg a spealﬂng order

thereon; and till then restramed recovery of past pavments of

i
\
3
H
i

the Health Allowarice from the affected employees of DGSE and

T
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”M, - allied centers The Secretary CADD heard the parties and by .
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order dated 21.3.2016 rej'ected. the entitlement of the -

RS
Rt P

{% ' respondents to receive the said allowance. The principal ground | A /

of his dec1s1on is that employees 6f the DGSE were engaged in

Lot e~ L=t

the process of educatlon training a_nd rehab111tat1on of d1sabled

e,

children and therefore did not fall within the ambit of a health

organization. The respondents succ_essfully challenged the said

AT e e

order before the learned Federal Service Tribunal which has,

R rE— g

;" inter alia, by the impugned judgment dated 18.0 2017 declared

\lv

that the respondents are entltled to the grant of Health

Allowance. o ' . - | 10
6. Learned Deputy Attorney General has contended

that after the lapse of the Ordlnance that had provided a career |

structure for the doctors nurses and paramed1cs workrng in"

PETETET

PIMS FGP and NIRM the Health Allowance was granted by the

S}

Federal Government as compensahon to the said health

AR ARTREST

personnel. - He was, however unable ‘to show any

contemporaneous d1rect10n issued bv the Mlmstry of CADD -or ' :

the Mlnlstry of Flnance that restrrcted the grant of the I—lealth N |
Allowance to - the clalmed employees of the three hospltals
spe01f1ed by hlm As already noted above, the deﬁmtlon of-health

personnel, provided in the . Ministry of Finance Office ' o :

Memorandum dated 27.3.2012 is wide in scope and therefore : o | -

unhelpful to his p]ea ' : B b

7. ‘We  have examined the 'definition of “health

e 21

‘personnel” adopted by sa1d memorandum dated 27.3. 2012 from

Section 2(b) of the Ordmance which is to the followmg effect:

“b} “health-personnel" means a person who holds a post in any

— : institute or orgamzatton dehverlng servrces in the health
sector and iricluded i in Schedule I, but does not include:

TR e e ey e

15

i) a person who is on deputation  to the Federal
/ ' Government from auy Province or other authouty, h

AT




ii) a person who is employed on contract, or on work. -

charged basis or who is paid from coritingencies.”

8. It is noted that the: foregoing deﬁnitic;n"of 'h‘ealth:‘
‘personnel covers persons‘lfllolding posts in any institute or
organization who are"delivering ser;rices in the héalth sectér thét
are includcd. i‘nvséhedule—l td'the Ordiﬁan(_:e. Leérned‘Deputy _ o X
Attorney General was unable tol 'distinguish thé _respo‘n'dents,

who are employees of the DGSE and allied institutions/centers, :

" b
o
(B

NCRDP and NTD, from the paramedicl.and support staff

pqsitions that | qualify as- health persopnel aC(:ofding to o ;'] |
Schedule-I to the Ordir;ance. It is not d¢ni.ec1 by the 'appeilant | ? ' |
that education, traiﬁing and rehabilitation of disabled fpers‘pns . « | »

: . . , S . o i
are services provided in the health sector. These services fali-' _ 1

within the terms of Schedule-I to.the Ordii;ance and therefore -
the 'providérs thereof qualify as h‘ealth personnel. |
9. Acé:ordingly,' not only do' the respondents fall within o ! ,

the category of persons who are, in terms of 'F‘inance Division

- Memoranda dated 06 2.2012 and 27.3. 2012 ehglble for grant of
the Health Allowance but their entltlement has in fact bcen , |
admitted by both the M1n1stryv of CADD and Ministry of Fmance. \ )
In this ires’pect the afér.ementioned letter dated 1‘3.3.2013 issued | ) ; ’{)
by the Ministry of CADD is referred. Also the affidavit of the | | } ‘
Secrétaly Finé’nc@ Government  of. Pakistan filed in the - ’ 1
- Islamabad High .COu,rt pursuant to that (Zéu,rt’s drdcf date'dl 1’
20.3.2015 passed inﬁlWrit i’etitioh No. 4067'of 2014, élaeciﬁcally ] ‘

records that the proposal approved by the Prime 'Minister.v'idr;

Summary dated 25.1.2012 did not 'restrict'admissib‘ility of the
Health Allowance to the personnel of the three  hospitals

W / (identified by the learned DAG). For that reason the Finance
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Division Memoranda dated 04.2.2012 .and 6.2.2012 made the

- allowance available to all health personnel employea by the

Federal Government in the BPS .’Scheme.

10. As a result, the said allowance was paid to the

health personnel of the DGSE and its allied institutioﬁs until’

27.10.2014 when the Finance Division instructed the AGPR to
confine the grant of the 'a.llowancg fo employees of F.éderal
Governmeﬁt ho‘spitalé and Clinics. This insﬁructioh represents
merely a change of opinion Which is not occasioned by an.
amendment in the terms of eligibility for the Heal'th Allowance.

Therefo;e, as the Mémoranda dated 04.2.2012, 06.2.2012 .'and

27.3.2012 issued by the Finance Division, ‘Government - of
Pakistan still hold the field in their original terms, there is no

merit in the objection by_ the learned DAG to the entitlement ofi.

the respondents to claim and receive the Health Allowance.’

11, Asa sechdary'and also:tenuous _argufnent,‘learned

Deputy Attqfhéy General contended that the Health Allowance is

granied under executive fiat without Aa'ny statutofy backing

therefore the same can be withdra_wﬁ by the Federal Government

at any time. That is clearly a flawed contention. It is admitted

that grant of the Health Allowance and the terms of eligibility to

receive the same were determined by the competent authority,

Ministry of Finance in accordance with Rules of Business of the

Federal vaernmént. The original terms of the said lawful gran'{.'

still hold the field. These were acted up'o.n and payment of the
Health Allowance- to the respondents has‘conferred_ a vested
right upon them. In such circumstances, the executive is barred

by the rule of locus poenitentiae from unilaterally'réscindiﬁg and

retrieving the benefit availed by its recipients. Reference is made
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to Pakistan, through the Secretary, Ministfv,of Finance vs.

‘g Muhammad Himayatullah Parukhi (PLD 1969 s’c'4o'7)

and

rs S ARAI)

The Engmeer-m Chxef Branch vs. Jalaluddin (PLD 1992 SC'

207). Therefore without a change of the terms of el1g1bll1ty for
the Health Allowance even the prospective exclusmn of the
_ respondents from rece1pt of the benefit shall cons‘atute arbltrary
and unlawful action. |

-~ .12, ‘In the circumstances, we do not fin'd-,any el‘ror or
defect in the impugned judgrnents of the leai-ned Fedel’al Service
Tribunal dated OS.l(v).'QOISI 11 1. 2016 “and 18 7. 2017 A | , |
Consequently, these appeals are-dismissed and the entltlement
of ernployees of the DGSE,_allied institutions/centers, NCRDP

and NTD to- receive the Health Allowance is . affirmed. o i

.Sd/- liltan Saqzb star 29
Sd/ - Uimal Aéa Bandial, 5
: Sd/ - Iyaz ul Ahsan, J

.\‘
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- Accountant General -
yber Pakhtunkhwa Peshawar
Phone 091 9211250 53

" Ty - na...}
No HAD/Allowances/ Corresp /2017 18/422 j Dated 19. 04 2018
- To . : .,

. The Branch Of_ﬁCer, 5
. Pay Roll-4 Section.-

Subject: . COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED @
: - IN - CIVIL APPEALS NOS 1631-2112/2017,216/2016 & C
806 8142016 BY THE SUPREME COURT OF PAKIS'IAN.

i

I am. d1rected to enclose herew1th a copy -of A, O(TM)
- No. TM(F)/T 4Q/Health Allowance/2017 18/138 dated 05.04. i22018

alongwrch Honorable Supreme Court Judgment for further cornphance
- ‘under 1nt1mat10n to AGPR Sub Office Peshawar accordmgly
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J O R OFEICEC OFTHE
T " 'Sub Office"
: PDSHAWAR ' o
Ph No (091- 9211278), Fax No:091- 9211301
: !
No. TM(F)/'l‘-40/Health ‘Allow./2017-18/ /ZsZ , \Dated 05 04 2018
B o R ' " |
T \/I"he Accounts Officer (HAD), A S 3 A
. Office of the Accountant General, . - ‘ -~
-‘  Khyber Pakhtunkhwa, Peshawar. . ' R

Subjec,t: COMPLIANC -F JUDGNIDNT DATED 17 01.2018 PASSED IN CIVIL

SUPREME COURT OF PAKISTAN.

e

N Please find enclosed herewith the Accountant General Palustan Re\)enues',':v‘
Islamabad letter No-TM/18- 64/Clrcular/2017 18 Vol-B-ITI/589 datecl 12.03 2018 along-with its : -

g

enclosures on the above subject o

"The Supreme Court ‘has made the employees of Dll’CCtOT General Spccral
Education, its allled institutions/ Centers, NCRDP and NTD entitled for Health Allowance
Hence, the Dll‘CCtOI‘ General Special Education has been transferred to Provmcc under 18'h
amendment and become a Provincial sub]ect It is kindly requested to take the requlsnte actlon on

the above noted subject Judgment under intimation to this office  for onward subnussnon of
compliance report before the court. o oy

o - B S Acc&;’rsw,ll

| %(AGPR Sub Oft'lce Peshawar o

: COP % orwardid to Accounts Oﬂ cer (T M) Oﬂ ice of the Accountant General Pakz.,tan Revenues o
' G 8/4 Islama N )

ad. B . ‘ L 1 .
AC OUNTS OI‘I‘]CER ('nw '

TS DRV TV New DUtA2 4Kisau asdol InpTod0.akoe

,Aw_“_:nfmn\s,._ug_‘cu\ it o
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4GPR Sub Ojﬁce Pes'hawar '.
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PESHAWAR HIGH COURT, PESHAWAR.

FORM ‘A’

FORM OF ORDER SHEET
| Date of Order ()RDER OR PROCEEDINGS WITH SIGNATURE QOF
or Proceedings JUDGE/JUDGES
1 ) 2
19.09.2018 W.P No. 4301-P/2018 Wlth Interlm Rehef

' qnarter .i.e. respondent No.2 and apprise the Court about the

! Welfare & Spe01al Education Depanment despite repeated

Present. Mr. Muhammad Khursheed Khan, Advocate
counsel for the petntioners

Mr Moeen-ud- Dm Hamayun, AAG for the ‘
respondents

' * %%k
B ’ ! ‘ .
Despite direction of this Court dated 11.09.2018, |.

the Advocate General Office failed to check. the relevant |

consequences of the impugned letter dated 103.06.2018.

Today, the learned counsel for the petitioners produced.

another lefter dated 14.09.2018, whereby the Du‘ector Social |

remmders of Accounts Officer has falled to prov1de the
requtsﬁe adm1551b111ty of health professxonal allowance from |

Einance Department and release of budget througn SAP

system under ob_iect head of health allowance is still awaited.

The lethargic and disobedient attitude of the concerned officer |

has exposed him liable to be dealt with under the contempt of
Court laws, however, takmg lenient V1ew, the Secretary |
Finance Khyber Pakhtunkhwa Peshawar s directed to |

personally appear before the Court ,and explain his position. |




5

To co;me up for hearing on.04.10.2018.
Interim Relief.

Nptiée for the date fixed. In the mgaﬁwhilé,
Professional health allowance shall not be d_edubted from the

‘peltitioners.

Date of PT(‘ani“n.nl' Nl -u.«..s_...-.-‘..,...__.._____,__:
enta Application.§. .-.;5.42)-’..@-“-‘- 1)) —
Noof Pages - ). < .'F o

Capying fee o oo,

Total..--.. LT T SU .Zé f z
Date of Prepardtion of Copy..... 2 5—” (7 - 2.2—:
Bute of Delivery of Copy > e, . )
ot bt at o N6 20 ' -
Boeived By |/ &9//\9 : ' : o A
ﬁ!
| i
§




( (.j \/E .,‘\‘ Y, AV [y \;"“" m("_- !( \\/ H.
ZAv/\! USHIR, SOCIAL WEL /\m_., =
8 WORNEN EMPOWE "’1\1155 T DEPARS f\j}L:l\:!

SUMMARY. 305 PR O\/I\'L AL CABINET

Subject:- DRAWL O F HEAI TH ALL OWANGE BY THE '“xw“' OYEES OF
schmupucm,ow S

L
P

|

- WIP.No. 430/?0’1 ZEL_R SHAH VS GOVF"”NI\."FNJ GF KHYBER
PAKHTU\!KHWA ' o ‘ :

th

Bcfore the ~18" constitutional amendment the 'employees of

@

Dlrectorate General of Special Education, Islamabad were alleyed.and since

‘OI.O4.20!-1, ‘aﬂer'the 18 :.nm::n-;‘h‘nc-}nt they werg working undepl the Seeraiary,

Sacial Welfare! Department, 1Kavhor 'I':’Fl!‘\‘h"(l.lI')[\'h‘v‘\.«. Til their o seetlition aned wlpee
1 . . - .

(
(071.01.2012 the petitioner were receiving  Healin | Profes sional fl OWLNCD vics
. . . - I

Finance Divisign (Regulal n Wing), Islamabad Notification (Annex 1

. ,|
y Federal gove nmu N ,ulcl'wcl\/

o

2. ' ﬂ"ls dHowanca was sicpped

- lhe petitioners filled a service appeal in Federal Service nr'burml 'umn abud ng

| (Annex-11). . ' o o '

- . .
i . D |

~ederal Service Tribunal decided in favour of I(he pelilonens

3. - Whe l-odoml Governn ent then challengcd the udgmom / douinlnn of -

Um chual Scnvlcc ﬁ;bunal in the Suplcmc Court of Pakistan bu( }lhu up( K0 sourl

also decmed in favour of the petitioners (Annex-ilI).
| ] : _ J‘
4. . After shlftmg l.hC services -from Federal Govorm*ncr*-f. to Provinm’al

(Jovemrnent of Khyber Pc‘ htunkhwa, the e no'omcs of Speual oLcatxon wcrn, :

xec.elvmg the sand aHowance provisionally on 13. 08, 2010 the /-\ccolun tant OTHCOF

(PR-04) office of the Acéoum it Gencrdl Khyber Palfr:.u kw\/‘a has wntmn a

| .
“letter to Deputy Commxssnono. Peshawar with a copy to Dlroct< Src'al V\/elfafc S
|
and Secretary, I'mdm Dcpumv nt that budget for - the Heall H Mowmw has

v sbigen allocated but the same has-not been uploaded to thc_ SAPR ( ovnputo oy"lom

I
lfl date. /\ccomtantoﬁ'c:fcr (PR-04) further clanfmd that the Accowt Al Cmntn 18
| i

Qlffice has released ‘the|paymen ’Heahh A!lowance) to these cmployc)m (JH lho

larjuest of Social Welfare! ’ D epartment in compliance of the Jud maon| of .;n,mnnc'
_ o -

Court of Pakistan dated 7 01 2018, ozowsnoually ana subject to its L](]l]ll.:.‘)”)“”,/

i
|
i
|
i
|.
|
'
i
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GOVERNME ENT OF K \-‘Y“’FRDGK‘-\TU\ KHW A SN
7 AKAT] USHR, TnclAL WELFARE, so:ow =nucf\ncm
18 WOMEN '_1\.“.00\f\. x:“\*‘f‘_c.\\ll D:D/m\ SAENT

suwm,c\r*v FORP Poovm _C ABIN

.._....._-...._..,__..—_

Guhject- DP/\V\I 10 [ HE EALTH A A\ LOWANGE & gy 1l
SPEClAL EDUCAMQN '

WP.No. 430120 18 NF | | ‘
PA”‘%TQN(\-’WM' - T

’__,_,_,,__—-—-————-'

from Finance Depa‘lftment Knyber Pa khxunknw.a and that in case the released

| -budqet is not beeh up\oaded o the SAP S\(stelﬂ, the pa\m‘ant :@f.k-\ea\th
/\Howanm will bc stopped (Annw\-l V). ' ' o |

. . \ | ' ‘ D
5. - Accordmgly the emp\oyces of Specxa Educaﬂon ﬁnwd 2 writ petition

under artxc1e199 of the'\ COﬂSthuthI‘\ of PoleLal'\ 1973 and qlos\ecil for

‘guapension of tth, above | mentioned  letter of Accountant : Gcnm ,‘K\‘\yh(’.‘:r L

Pz\\d'nunkhwa and for contmuatm of Health Allowance. On 19 ()Q 018 I nn

ardor sheet \ssucd by thm\ \onm Able Court in the aub;cct wnl p(,m\n", '\l'm'?\ic'\\.\‘rt_ R

‘r\lrm‘tod the Sccrct'ny Fmanco Ne nartmont Khyber Pa!\h\unkhvv\ \Lb por m\n\\\y '
appoar hefore tho coun\on 04.10. 2018. 1n compliance thh the m\n unlu\ l\
Secretary, i'mance Depantmmt aop eared bdore the courl On 04, 10 20% and U
. l‘lonorablle court . cllfoctod tho Soarm tary,- Fm nee Dopm pmant U al” H‘mh L \cm M
Heallh A\\ow.ance‘ shall not be deducted from the petmon.ers (;AnnC/\-:\:/). :
| H~ . 3
6. : ~ -Finally, in cemp.xancb with the orders of Honomb\e Péahawm quh,
Court Peshawar the Secretary Finance Depaﬁment requcstcd vide his’ oﬂnco

letter No J SO(L\t)/FD/iE\ 9521/20\3 dated 01.10. 2018 advising th's departmom
‘ j

|

‘to move « 'J summary belrﬁ the A’ln*mlstrat\\/e Dcpﬂnmcnt after thosough analysis

forthe appxova\ to Chxef mlchn Khyber Pakhtun\\hwa (Annc,\-\/l)l

7. Pursuancc to tm ordar of PCS\'\..\WE]! I-ligh Cour‘t Pés‘r'iwar dated
04.10;2018, the Chlef M\mstf=| \\hvber Pakhiu nk‘wwa is rm{uostpd 1o allow the=

Health Allowance to \hc’ DC‘NIOHO' . and implement ihe order af: U\o l\mm\r\\m)

courk. L | | : .
: : - o t
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|
GOVERNMENT OF | HYBER P/\‘\HTUNKH\NA o
/AKAT US}-'R SOCIAL WELFARE, SPECIAL EDLJCAHON;
& WQ V]EI\ EI\JIPOWEI\ML_I\I DL:PAR FlV]LNl . '

l
I H

SUMN’ARN FOR DROVINCIAL CABI’\J[

|.;u

i

‘Subject:- DRA\NiL o F HEALTH AL LOWAN"E BY THE EMPLOYEES OF -
' gpcmm rDuc‘/\rlom o N -

ix ':;:

WP, 1\1014'30/2018‘ NA/Y-’-I' )HAH VS G ) \/FPNMI—\IT oF Kl IYEER.

P/\KI-IIUNKHWA - S
3 - On the\observauons of Finance Department the departmon| of Bonigl f?

WnH{nc‘ responded and plovul,u.s lho reguisite information. The Financa hopotinont

Khyhar lJnI\hmnl\hw:,!l .muuy.ul.l thut the subjeel case iy e placed beloro e
b oRrof iy P

Provincial Cabinet for appropriale orders with regard to the approval ol il propotod
allowumneea in tight of Gourt Dm it Qnun Aonawilh tha jssue of nvor--;:mwr}m‘\l and oo nliiod
matters (Annex-Vil). @ 1 ' ‘ ' -

i
o

! R : *
9. . . The Chief Minister, Khyber Pakhtunkhwa in Para-20 of the summary has
nlrondy accordod d{)pIOV(ll lo pl ace e subject issue bolore the meeting ol [Provinginl
Cablnetfor approval please. | b i
10, . The Provincial Cabinet & mcveemc’ to aliow the "Health Allowance” (o the
pelitioners and implemeant the ordar of e ! tonorable Sood, — Mw“"""--\ '
. : N

> A 1 i
. A7 A T | SRRy =
(I\-IUH"\I‘/TI\’I/\O IOREES KHA A
, Secretary to Government of | Khyber Pakit unkhwa
A / o Zakat, Ushr, Socia I‘»’\/ﬁ;mr"c, Spe ual [:"'LiC uon &
F)-\ ' . Women I_mpowemu.nt Dcmrlw "l‘

i ! )



GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT AND ADMN: DEPARTMENT
| | CABINET WING ) | \,k ’
. 'No.SOCIE&AD)I-24/2013 .
 Dated Peshawar the 28t Octobier , 2019:

-

. 'I‘he Secretary to Govt. of Khyber Pakh*t:unkhwa‘
Zakat, Ushr, Social Wellare, Special Education & Women
Department. : -

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL _CABINET
DATED 22.10.2019. | | o

Dear Sir, . : : o -

1 am directed to forward herewith the following decision of the |
weting of Provincial Cabinet held on 22.10.2012 ander the chairmanship | of i
Chiefl Minister, Khyber Pakhtunkhwa for implementation. |
*.AG;EMDA!TEM?NQAE T |
| DRAWL OF HEALTH AL

| DRAW EALTH  ALLOWANGE BY THE EMPLOYEES OF SPECIAL
| EDUCATION WP.NO.430/2018 NAZEER SHAH V5 GOVERNMENT OF KHYBER |
| PAKHTUNKHWA o < e s
‘lDecisiomoﬁﬁeCabim : B . “ o o l

|

The Cabinet approved Health Allowance to the devolved emplbyée‘s: of

Speclal Educaii‘oﬁ Institutions at the rate of one running basic pay.

Zakat, Ushr, Social Wx‘e‘]fare.fSipec&ai :E-du-caﬁo‘n:& } N

3
|
|
|
|

Wumen.ﬁmpuwermem |

) 1 am to request ihat, an implementation report of the Cabinet |

decision as required under Rule 25 (2) of the Khyber Pakhtunlkhwa Government

Rules of Business, 1985 may: kindly be furnished on top priority basis to the
Cubinet Scction, Administration Department. , 3 1

0

SECTION OFFICER CABINET)

& DATE EVEN. &Tiaﬁ‘wa R

ENDST.NO.

Copy to:- o
{. - P.S toSecretary Administration Department. o e

5 PAto Additional Sectctary {Cabinet) Administration Deparli ent.
3‘ PA to Deputy _Secmt;ﬁi;ry'*((lahmet) Administration. eparumens




i

GOVERNMENT OF CTYBER PAKHTUNKHWA
‘  ARTMENT :

!v\x! it R 14, gy :"‘ B
g AMCE BEPA

-,

BSOS ATION W NG

Dated Peshawar the 25-11-2019

i\XOTiF\Cl—\TION e
uance of the Supreme Court of Pakistan| Civil Appeal

N_Q.FDQSOS_R-H)8—712019. In purs |
No.811/2016 titled “Muhammad At'gQL.ne-U'.'-Rehn‘\an & Others v/s Federal G vernment of {

Pakistan through Secretary Capital Administration etc,” the Government ova‘nyberi
pakhtunknwa (Provlncia\ Cabinet) has been.p\eased to approve Health Allowance at thet
rate of one cunning basic P&y to the devolved employees working in the Speciali’
Education Institutions from the date of their devolution. 10 provincial Govt of Khyber!

Pakhtunkhwa. .

v A

dmissible only to the employees of

: . The above said allowance will be. 3
Special Education Institutions of Khyber pakhtunkhwa devolved ander 18" Constitut'\onal
Amendment. ' ‘ > . B o

Secretary 10 Govt of Khyber Pakht"unkhwafl

Finance Department '

Endsti NO. & Date Even. ' , : .
Copy is forwarded. for information and necessary action to thel- ; |

1%count‘ant General, Khyber Pakhtunkhwa, Peshawar. z |
<hyber Pakhtunkhwa. : :‘i

2. principal gecretary 10 Chie.f.Minister, !
5. Principal Secretary 10 Governor, Khyber pakhtunkhwa. R
4. Secretary 10 gocial Welfare, Special Education & Women Empowerment Deptt.

5. Director, FMIU, Finance Department, Khyber Pa}ghtunkhwa. :

> 56 1o Minister Finance, KIYoe! Pakhtunkiwa. |
7. PSto Secretary, Finance Department, Khyber Pakhtunkhwa: | 5
g. PSto Special Secretary, Finance Department, Khyber;Pakhtunkhwa. -

9. PAto Additional Secretary (Regu\at‘.on), F'mance-Department. :
10. Master File. ‘ , : ‘ PR T ‘

| W\ - '5//\»/
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o . The Chief Secretary, - o . ‘ ‘

Khyber Pakhtunkhwa, Peshawar.

Subject:  DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

| ALLOWANCE TOQ THE APPLICANT W.EF. THE DATE OF

DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION

- INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012, ‘ '

Respected Sir,

With due respect it is stated that I am the employee .of Special Education
Department and is serving as Supervisor (BP-17) at the Government Institute for the -
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the
Provincial Government approved Health Allowance at the rate of one running basic pay
to these devolvedémployees working in the Special Education Institutions from the date
of their devolution to the Provincial Government. That the ‘employees of Special
Education Institution under the ‘Federal_, Government ‘were receiving Health Allowance
which had been stopped/deducted from their salaries against which those employees
preferred service appeals before the Federal Service Tribunal, Islamabed and the same
have been allowed in favor. of the employees vide' judgments dated 05.1'0.2015,‘ _
11.01.2016 and 18.07.2017 and the employees of Spec:al Education Institutions declared

~ entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the judgments. of Federal Service Tribunal, Islamabad filed CPLA No.
R11/2016 with title of (Federal Government of Pakistan through Secretary Capital -
Administration etc; VS Muhammad Attig Ur Rehman & others) before the Hon'ble.
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 and entitled the employees of Special Education
Institutions for receiving of health allowance, That it is_perﬁnent to mention that the
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees .of
Special Education Institutions of the Khyber Pakhtunkhwa from the date of their

~ devolution to the Province. That in light of the judgment of Supreme Court and.
Notification dated 25.11.2019 the applicant time and again requested the authority
concerned for the grant of Heélth_ Allowance in light of the Principle of Consistency but
no reply has been received from the quarter concerned. That the applicant feeling
aggrieved from the inaction of the authority concerned by not a'llowing/granting Health
Allowance similarly to the other employees of Special Education Institutions p}eferred
the instant Departmental appeal before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed that on accepténce of this Departmential
appeal the concerned authority may very Kindly be directed to - grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the dte of devolution to the Provincial
Government of Khyber Pakhtunkhwa.- - '

Dated: 15.01.2022. é i {@ S
| | You ,Obe%ehuy
VTN Shah/f3had, W. Attendant, -

Govt: Institute for the Blind?,L\Iérdan



above noted matter.

VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Shah Fahad (PLAINTIFF)
(PETITIONER)
VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Shah Fahad
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to

appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the

Dated. / /2022

ACC ED

MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5" F loor,

Rahim Medical Centre, G.T Road,
Hashtnagri, Peshawar.

" Mobile No.0333-9991 564

0317-9743003



