13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. - To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

G

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of 'reSpondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments.. Adjourned. To
come up for reply/comments as well as prelirhi
13.10.2022 before S.B.

hearing on

A

(Mian Muhammad)
Member (E)
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2 3
31/05/2022 The appeal presented today by Mr. Mir Zaman Safi Advocate may
be entered in the Institution Register and put up to the Worthy Chairman for
proper order please.
REGISTRAR
'0 2 Dér?(ﬂ’ﬂ/ This case is entrusted to Single Bench at Peshawar for preliminary
hearing to be put there on Z)z Dé 2% Notices be issued to appellant
and his counsel for the date fixed.
CHAIRMAN
2" June, 2022 Counsel for the appellant present.

Learned counsel for the appellant submits that similar
connected appeals are fixed on 13.06.2022, therefore, the
same may also be clubbed with the said appeals. Let this

matter be fixed with the connected appeals on 13.06.2022

before S.B.

(Kalim Arshad Khan)
Chairman
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L. This appeal has beer presented by: My ;LMM 55‘% | v' !

' Whether Counsel / Appellant / Respondent / Deponent have signed the |
requisite documents? - : S :

3. Whether Appeal is within time? o v

4.. | Whether the enactment under which the appeal is filed mentioned? v

S. Whether the enactment undeér which the appeal is filed is correct? v

6. | Whether affidavit is appended? L o 1 v

7. Whether affidavit is duly attested by competent vath commissioner? e

8. | Whether appeal/annéxures are properly paged? vl

9 Whether certificate regarding filing any earlier appeal on the e

' subject, furnisked? . L L

10. | Whether annexures are legible? . - . " v

1. | Whether annexures are attested? o v

12. Whether copies of annexures are readable/clear? v

13. | Whether copy of appeal is delivered to A.G/D.A.G? v

14 Whethet Power of Attorney of the Counsei engaged is attested and | 1

| signed by petitioner/appellant/respondents? ’ o

15. | Whether numbers of referred cases given are correct? - —

16. | Whether appeal contains cuttings/overwriting? ~ T

17.___| Whether list of books has beerr provided at the end of the appeal? NV

18. Whether case relate to this Court? B : L na

19. Whether requisite number of spare copies attached? _ : v
20 | Whether complete spare copy is filed in separate file cover? - v
|21, __| Whether addresses of partics given are complete? ~

22. .| Whether index filed? " gl
»23. | Whether index is corect? , - N

24, Whether Security and Process Fee deposited? on : T

_ “Whether in. view of Kliyber Pakhtunkhwa Service Tribunal Rules 1 974.1
25. Rule 17, notice along with copy of appeal and. anniexures has been sent
to respondents? on - L L L

36 W hether copies of comments/reply/rejoinder submitted? on _

27 Whethglj copies of comments/reply/rejoinder.provided to opposite
L |party?on . - '

It is certified that formalities/documentation as required in the above table have been fulfilled.

‘Name:v,.‘ M‘V 2&)’”44’) ,‘%%jffv

Signatare: . A’7 - (\gj"{‘@%‘_

Dated: B 24 . &a%}z’:. -
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PESHAWAR

v Paldatukbwa

APPEALNO._D)2 Q 2022 K'horvice Tribuasl

675

Dinry TR ARy e

Miss. Rehana , Vocational Teacher (BPS-10), [ T
School for Hearing Impaired Children, Munda Dir LOWG{,&m«\.ZL?—f

APPELLANT

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

The Director of Social Welfare, Special Education & Women Empowerment

Department, Khyber Pakhtunkhwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION _TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light

the date of devolution under the 18™" Constitutional Amendment to the

F\ledﬁ'n--dayof the judgment of Apex Court and Notification dated 25.11.2019 from

Registrar Provincial Government i.e. w.e.f January, 2012. Any other remedy
‘-;;y which this august Tribunal deems fit that may also be awarded in favor
j0) 5
of the appellant.
R/SHEWETH:
ON FACTS:
- That the appellant is serving in the respondent Department as Vocational
Teacher (BPS-10) quite efficiently and up to the entire satisfaction of his
superiors.
2. That the Institutions of Special Education were working under the control

of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
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Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

ATITIC X UL e« v v eeeoscecescsanssssssessssnsessasssnssassassssnsssssssssasessnssssssss A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and - the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUIE..oveiiaeeaeiinrieineneiiarannconnn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached 8S ANNEXUIC..veeereeeenesceacsssssssssssssscsssessssssssssnsssssns E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure..........cceveeerees eeaeas F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



\:\ P

for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as anNEXUre...eeeveeneeeenseescerocereeecnns G & H.

8- That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Educatlon Institutions with effect from the date of devolution
under the 18™ Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNNEXUr€...veevereraeeesssnesintcceeinessecnnes I.

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANTIEXUTC v evereeessannessccsssssssscasasnnssssssnsssnssasssssessassrescrsssasscses J.

10- That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

'A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of

conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any

other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for. .

APPELLANT

RE

THROUGH: M
MIR ZA
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
APPEAL NO. 12022
REHANA VS SPECIAL EDUCATION DEPTT:
AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

'd

MIR ZAM AFI,

Advocate
High Court, Peshawar
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' and ‘recovery thereof from the salarics of appellants, is
malafide, illegal, vxolalw«. of principles. . of locus

pocnilentiac, unf.ur. muust unrcasonable, ﬁrbxlr'\ry

fanciful and capricious .and that are entitled to receive)

the same, [rom the date it his been. wuhdr:\wn and :

s(oppcd lrom p.xymcnl o S

| ! 8
3. The lcamt.d uounsul for the dppcllame argued Lh.x " the

appcllants bcmg Federal govcmmunl Sn.rvams undcx Amdc

Sccnon 2 (b) of Civil] Scrvants Act 1973 werc c.nmlcd to all pn' :md :

allowances prt,sx.nbc,d by Federal Government for its g.mplnycu. Thrther -
latcd that ‘Giancial dircelive containzd in Mlmatry of I'm.mcu OM
' No 2(13)R-2/"011 dated 06.02.2012 .was’ unambxguws- and . 1uqu§ -
supuhl\.d admissibility ol Health ‘Allowance. to- all h(.nllh puson wlj i“.;
| cmplovmcm of lederal Guvumm.ul in BPS Scheme but d'.::spllc Uye - said -

nnulu..mun of lhc ‘inance Dwnsmn. the appellants were cls.pu\'ud ol ;lhc-;
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lulcr dated 06.03: 2012 bud
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d- Lhal tlu.y were involved .in .hc procccs B :

abied. chnldncn BTN persons |,

with dl\.lbxlltu.s and; lu.nu. :.nuld ot be dccl.lrcd as health e rsonncl (o

bcc.nmc entitled for llu. said .nlluwuncc The CADD on' 13.03.2013 in ity
commumc.mon lo ‘\GPR cony cu.d s

am.(non of the Hullh /\llow.mcv. to |

ance Dmsn.n tind the

AGPR  made - rrovmonal PEYMent o the appcetlants, whrch was |
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27. 03 2012 lhc appclldnls ure entitled to Jealthy nllow.uu.c In puris-6 &7
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US.10.2015 and 14. 12.2010 wherkin the v..onnow..\\ relating 10 llwllh

‘\llo“ ance has already bees n.solvcd When. confxonu.d wnlh the said lact,

the respoadents have 1 Tailed 10 dcn\ ‘the tact, As such, lhc .xcuon ol the

respondents appens to be mcon:;:slcm in the light of the albrc‘mcnlioncd
judgments on' uccount of A-*.

icls 23 of the Constitution wluch guarantees -
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05. 10 2015 and 14.12. 2016 ‘wherein the controversy relating to 'Health
Allowance has already been resolved. When confronted with the sa1d fact,
the respondents have failed to deny the fact. As such; the .action. of the
respondents appears to be: inconsistent in the hght of the aforementloned
judgments on account of Amcle 25 of the Constxtunon which guarantees

equal rights and equal protectlon of law for every citizén. To jensure

uniformity, rule of consistency must be apphed while con51der1ng the case of_ :

the appellants. Since the Hon"ble Apex Court vide its judgment in the case
reported as 1996 SCMR 1185 has already held “that “rule o good
governance demands that the benefits of the said decision be extended to
other civil servants also, who may not be parties to the ht1gat10r1 1n%elad of
compelling them to approach the tribunal of any other legal forum
the claim of the appellants’ is required to be dec1ded on. the] same
analogy/principle as framed in the cases of Dr. Farrukh Fa17 LOd}hl and

others by the Tr1buna1 Vlde its Judgment dated 05.10. 2015 11.01.2016 and
14.12.2016. o . : |
i ’ o8 : '
8.  Forgoing in view and folldwing the rule of consistency, the i:mpugned orders,
dated 21.03.2016 and.‘ 2]5 .03.2016 are set aside with direction to thei, .
respondents to continue the Health Allowance already granted to the;g
appellants since 2012, and to refund all deductlon made in comphance with
the impugned orders within a perlod of one month from the date of copy of .
this judgment is received in their office, Slnce the maln:appeal have' be:
accepted Misc. Petition are also accepted. S ' | !,
- o | g
9. Judgment to apply all the t‘ltled mutatls mutand1s ' | a
10.  There shall be no order as ‘to costs. . |
11.  Parties shall be 1nformed alccordmgly. e | o 7';'
| oe o
ISLAMABAD | ﬁ%ﬁ .
18.07.2017 éum B

encef'




' . L Muhammad Atthue ur Rehman o 8 ‘ ' —
. .y | (in C.A.811/2016) . |

...Respondents(s) - o ,

For the Appellant( s) . Mr. Sajid Ilyas Bhatti, DAG. , ' : ‘
(in all cases) Syed Rifaqgat Hussain Shah, AOR : :
' - Ms. Saadia Kanwal, S.0 Fin. ,

Mr. Abid Hussain Channa, S.0 Fin.

Mr. S&jid Javed, Asstt. Legal Fin.

“Mr. Abdul Raz7aq, AAO MEG _ ,

P Rawalp1nd1 : ' :

‘ . R
] ' . .

g

’\ rr‘

&l . For the Rcspondcnt(s) In-person

For the Respondent( s) Mr. Muhammad Ilyas Lodh1 ASC.

(in C.A.216/16) o Malik Itaat Hussain Awan ASC B :
Amicus Curiae: ~ ~  Mr.-Muhammad Makhdoom Ali A i
' Khan, Sr. ASC - . . : o
Mr. Sikandar Bashir Mohmand, ASC ' : i
Date of Hearing ~  17.01.2018. " |
| R -' |
JUDGMENT lr

UMAR A’I‘A 'BANDIAL, g By leave of this Court

granted -on 23.02. 2016, 01.4.2016 and 12.12. 2017 in the

several connected appeals before us, the ‘appellant Federal |

Government challenges the judgments delivered on common

ques.ti‘ons of fact and_law by the learned Federal’Service Tribuna-l
on 05.10.2015, 11.01.2016 and 18.07._201‘7. Thc‘juc_lgment's
impugned in the connected appeal‘s"declare the res‘pondent
' employees of . dlff&lel‘lt 1nst1tut10ns functlonmg under the

Directorate General of Spec1al Educatlon (“DGSE”) to be entltled

o

to payment of Health Allowance granted by the Federal

Government.vid'e its Office Memoranda dated 04 02. 2012"1and

06.2. 2012 These Memoranda are issued by the Fmance D1v131on

(Regulations” Wing) Government of Pakls’ran pursuant to

T S T ST

approval gfanted by the ane Mmister under . the . Rules of

3 ‘ Business, 1973. It would be useful to reproduce the two




memoranda containing the tetms and. conditions for the grant of - r]

Y=

- ﬁ' . . N .
- By - Health Allowar;ce‘to eligible persons:-

“Government of Pakistan
Finance Division . !
: {Regulations Wing) . ' ;I
F.No.2(13)R-2/2011 : Islamabad, the 04th Feb,2012 E

. OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO

ONE BASIC PAY AT THE INITIAL OF THE
. SCALE TQ THE HEALTH PERSONNEL IN BPS
| SCHEME. . - ' -

The wundersigned is directed to say that the ' i
. Ordinance No.VI of 2011 that sanctioned the Career Structure for’

paon : ‘Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.

g , Accordingly, CSHP is no longer in the field and all health personnel - :
have consequently reverted: to the BPS scheme. In order to s
compensate health personnel for the loss of benefits sought under
CSHP while preserving their status as Civil Servants, it has been
decided by the Federal Government to grant adhoc allowance equal - :
to one basic pay at the initial of the scale to the health personnel : . ;.
in_the employment of Federal Government, in BPS scheme, with ' . !
effect from 1st January, 2012. This will be in addition to their
existing pay/allowances in BPS Scheme.

2. * This Division’s OM No.2{13)R-2/2011-698 dated 17th - ,
November, 2011 may be treated as withdrawn w.c.f. 26.12.2011. ‘ ' : i

RS IE ST AR AT

. A : i
(M. Munir Sadiq) - v .
Deputy Secretary. (R-1)” ' : ;

Ve

_“Government of Pakistan.
Finance Division
(Regulations Wing)

ooy Ty - SR oz
R S RO S e e R S R L e

F.No.2(13)R-2/201 1777 Islamabad, the 06t February,ZO'IZ : |

OFFICE MEMORANDUM

Subject:  GRANT OF ADHOC.ALLOWANCE EQUAL TO ONE o ' :
- BASIC_PAY OF.RUNNING SALARY TO THE HEALTH
PERSONNEL IN BPS SCHEME. -.

‘In _ continuation of Finance, Division’s O.M. i
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the ;
Federal Government to.grant benefit.of .one .basic. pay of runnin . ¥
salary as Health Allowance to the. health personnél in the : _ |/
employment of Federal Governiment, in BPS scheme, with effect. ) : Zi
“from 1st January, 2012. This will be in addition to their existing ] g
allowances in BPS Scheme. Also grant of stipend amounting to ' j ¥
Rs.50,000 per month to the postgraduate residents and Rs.24,000 '
per month for House Officers respectively w.e.f 1.7.2011 will
continue. . : :

Sd/--
(Manzoor Ali-Khan)
Sr. Joint Secretary (Regulations)”{

femphdsis supplied)

2. : Learned Deputy Attorney General has Coritended

~

that the Health Allowance granted by the Federal Government is
available to health personnel in the employment of the Federal

/ Government in the BPS scheme at three hoSpitals estéblished in-

s e R e A T s
. e e
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Islamabad, namely, Paklstan Insutute of Med1oa1 Smences .
o (“PIMS”), Federal Government Polychmo (“FGP”) and Natmnal
Inst1tut1on of Rehablhta’uon Med1cmes (“NIRM”) The employees

at these hospltals do not have a career structure in place after »

the Career Structure for Health Personnel Scheme Ordlnance,

2011 (“Ordmance”) lapsed on 26.1. 2011 The Health Allowance B ;

g
was accordvlngly granted by the Federal Go'v.ernment as a forrn of Il
- compensation. It is clear from the two memoranda dated
- : L
104.2.2012 and 06.2.2012 reproduced above that the Health . ' :< j
Allowance is granted to “health -personnel”. However, the ] * '
composition of the category of employees that are eligible'for tne"' , | %
benefit has not‘been provided therein. Th'e re.spondent'sAWho are | }1 :
ee\reral hundred 1n number .ar'e‘unr_epresented by connsel.. In i - a}
view of the fact that a 1arge number of em'ployeesl are affected bj 1 1

the instant controversy, the Court has sought as'sistance from - , 3

Mr. Muhammad Makhdoom Ah Khan Sr. ASC and Mr. Sikandar N
Lo

Bashir Mohmand ASC as amicus curiae in . the mnatter. .

Mr. Sikandar Bashir Mohmand, "ASC made able submissions '

before ‘the Court that highlighted important facts and

documents on record which simplified the controversy

appreciably. . | | s 'r!
3. It 'transpires that' an Office Memorandum - dated . o | ‘l 'I;
27.02.2012 by the Finance Division (Regulations‘ Wing) .elariﬁes !
that the terrn “health'personnel”‘ used in the above rnentioned - tj

memoranda bears the meaning given to' that expression in

Section 2(b) of the Ordinance. This definition refers to the

contents of Schedule-I to the Ordlnance Whlch spe01f1es the

' service prov1ders Who qualify as health personnel. A perusal of 255'
7’1\/ Schedule-I shows that five categories of service providers are. o,
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i
classified as health personnel,' namely: Doctors, Allied, Nurses, h
'?:e‘( Paramedics and Support. .' The services speciﬁed under the '%;.
_categories -of Paramedics and Support - inc lude Teachers, ]
Audiovisual Operators Techmclans, Librarlcms eic - o ,»| E
4,  The administrative Ministry for the health | L
institutions of the. Federal Govemment at Islamabad is the ?

Ministry_ of Capital Administration and Development Division i 'd |
? (“CADD’?). It is an admitted fact that ,-v1de order dated ( l
- 113.03.2013 the Ministry of CADD granted the Health Allowance o | ;1‘
to the _employees of the 'DGSE and its allied. special edncation | ‘i l
centérs/ _ institntions including National Trust for the Disabled‘ ‘ o | : n
(“NTD”) and the National Council for Rehabilitation of Disabletl 3
Persons (“NCRDP”). The .res'pond'e'nts were  thereby !
acknowledgecl as beneficiaries of th.e ‘sai’(l gr-ant and were paid,
the Health Allovvance with effect from 01.1.2(.'.)12" until
27.10.2014, when .theFinance Division informed the Accountant ‘I ‘
General Pakistan Revenue (“AGPl'z”) that only health ‘pbersonnel ;
working in Federal Government hospitals and"cli'nics were. - -
qualified to receive the l—Iealth Allowance. The AGPR: k i
' - it i
correspondingly instructed the DGSE to stop payment of the
said”allowance toits employees as no budget allocation for the
said emolum'ent had been made in the financial year 20 14-15. |
S. The discontinuation of their Health Allowance was
taken to the Islamabad High Court by some of the respondents
Vide order dated 17 .9.2015 the learned High Court referred the - | . E\
dispute to the Secretary CADD for passing .a speaking order o ) ' ll
thereon; anld till then restrained recovery of past payments of .

the Health Allowance from the affected eniployees of DGSE and
”V\, _ allied cent_ers. The Secretary:CADD heard the partiés and by -
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order dated 21.3.2016 rej‘ected the entitlement of the -

" respondents to receive the said allowance. The pr1nc1pal ground“

of h1s dec1s10n is that employees of the DGSE were engaged in
the process of educatlon, Lrammg and rehab1l1tat10n of disabled -

_ children and therefore did not fall within the ambit of a health

organlzatlon The respondents successfully clmllenged the sa.rd
order before the learned Federal Serv1ce Trlbunal Wh1ch has,

o inter alla, by the impugned .judgment dated 18.07.2017 .declared | E

that the respondents are entitled to the grant of Health

' Allowance

6. Learned Deputy Attorney General has contended

that after the lapse of the Ordinance Lhat had provided a career'

rinmmy
R AT I

structure for the doctors nurses and paramed1cs Workmg in-

ROty

v e eyt

A

PIMS FGP and NIRM, the Health Allowance was granted by the

Federal Government as compensatlon to the said health o

personnel He was, however, unable to - show any

SN

contemporaneous d1rect10n issued’ bv the M1n1stry of CADD or

the M1n1stry of Flnance that restrlctcd the grant. of the ‘Health

A S e T

~ Allowance to  the claimed employees of the ‘three hosp1tals'

R

spec1ﬁed by him. As already noted above, the definition of health

personnel prov1ded -in .the Ministry of Finance Office ' o

Memorandum dated 27.3. 2012 is wide in scope and therefore

unhelpful to his plea. o : - o o ' ;

7. 'We have examined the deﬁnitio’n‘. of "‘health | : },

RTRE

personnel” adopted by said memorandum d‘ated 27.3. 2012 from

AR

Section 2(b) of the Ordmance Whlch is to the followmg effeet

“b) "health personnel” means a person who holds a post inany .-
institute or organization deliverlng semces In the health .

sector and included i in Schedulc I, but does not include:

i) a person who is on deputatxon to the Federal
/ ‘GOVernment from any Province or other authority;

e
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ii) a person who is employed on contract, or on work
. !

= ~* - charged basis or who is paid from contingencics.” o
8. "It is noted that.tl‘ie: folfegoing -deﬁnition. 'of health'i o
personnel covers persons holdmg posts in any institute or
organlzahon Who are delive rmg serv1ces in the health sector that - : l
are included in Schedule-I to the Ordinance. Learned' Denuty o ‘
Attorney General was unable to dlstmgmsh the respondents,

who are employees of the DGSE ancl alhed institutions/centers, o 1f

NCRDP and NTD, from .the paramedic. and support staif

positions that qualify as health personnel" according to S

‘Schedule-I to the Ordinance. It is not denied by the appellant : | o
that education, training and rehabilitation of disabled . persons o ]

are services 'provided in the health sector. These services fall

within the terms of Schedule I to the Orcllnance and therefore

the prov1ders thereof qualify as health personnel

9. ' Accor‘-dmgly, not only do the respondents fall wilthin‘

the category of persons who are, in terms of Finance Division

* Memoranda dated 06.2.2012 and27.3.2012, .elig_ible for grant of

the Health Allowance but their entitlem‘ent has in :fact been
admitted by both the l\/linistry-of CADD and Ministry of Finance. |

In this respect the aforemen-tioned letter dated 13.3.2013 issued - . i

by the Mlmstry of CADD is referred. Also the affidavit of the_ '
Secretary Fmance . Government of Pakistan filed in the
~ Islamabad High Court pnrsnant to that Court’s ordef'dated . - i
20.3.2015 passed in;Writ l’etition No._.4007 of 2-’514, speciﬁcally
records that the proposal annroved by the 'Prime Minister vide
Summary dated 25.1.2012 did not restrict adm1ss1b111ty of the

Health Allowance to the personnel of the three hospltals

AW/ (1dent1ﬁed by the learned DAG). For that reason the Finance
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Division Memoranda dated 04.2.2012 and 6.2.2012 made the

allowance avallable to all health personnel employed by the

Federal Government in the BPS Scheme

10. As a result the sald allowance was paid to the

health personnel ‘of the DGSE and its allied. institutions until

27.10.2014 when the Fmance D1v1s1on 1nstructed the AGPR to E

confine the grant of the allowance to employees of Federal

Government hospltals and clinics. Th1s mstructmn replesents

merely a change of op1n1on whrch 1s not occasioned by an

amendment in the terms of ehg1b111ty for the Health Allowance

«Therefore as the Memoranda dated 04.2. 2012 06.2. 2012 and

27.3.2012 issued by the Fmance Division, Government of

Pakistan still hold the ﬁeld in their or1g1na] terms, there is no-. |

merit in the objection by the learned .DAG to the entitlement of

the respondents to claim and receive the Health Allowance.

11. . As a secondary and also tenuous argument, learned‘

Deputy Attorney‘General contended that the Health Allowance is:

X

granted under executlve fiat without any statutory backing

therefore the same can be withdrawn by the Federal Government
at any time. That is clearly a flawed contention. It is admltted S
that grant of the Health Allowance and the terms of eligibility tol

receive the same were determined by the competent authority, :

Ministry of Finance in accordance- with Rules o.t Business of th‘e
Federal Government. The origi'nal terms of the said lawful grant
stlll hold the field. These were acted upon and payment of the
Health Allowance to the reSpondents has. conferred a vested
right upon them In such c1rcumstances the executlve is barred

by the rule of locus poemtentzae from unilate rally rescmdmg and

retrieving the benefit availed by its rec1pients. Reference is made
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to Pakistan, throug:h the Secretarv, Mimstrv of Fmance vS.

Muhammad H1mavatullah Farukhl (PLD 1969 SC 407) and

’1‘he Engineer-m Chief Branch vs. Jalaluddm (PLD | 1992 SC

207). Therefore without a ehange of the te‘rms of eligibility for4

the Health Allowance even the prospective exclusmn of the

: respondents from receipt of the benefit shall constitute arbitrary

and unlawful action.
12. ln the circumstanees we do not find any error.or

defect in the 1mpugned judgments of the learned Federal Serv1ce

Tribunal dated  05. 102015 11.1.2016_ and 18.7.2017.

Consequently, these appeals are dismissed and the entitlement

of employees of the DGSE allied 1nst1tutions/ centers, NCRDP

and NTD to -receive the Health . Allowance s affirmed

7 )
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- Oﬁice of the :

- Accountant General

' Khyber Pakhtunkhwa Peshawar
Phone 091 9211250 53

No HAD/Allowances/Corresp /2017 18/422 o Dated 19. 04 2018
oo To ‘ : :
.~ The Branch Officer, ~ . -~ . 0 i -
Pay R011-4 Sectlon e S o S

Subject: - . ‘COMPLAINCE OF JUDGMENT DATED 17.1. 2018 PA&SED BRRE
o IN_CIVIL APPEALS NOS 1631-2112[2017,216[2016 & b
06 811[2016 BY THE SUPREME COURT OF PAKISTAN o

I‘ am. dlrected to enclose herewﬁ;h a_ copy of A (TM) .
- No.TM(F)/T- 4Q/Hea1th Allowance/2017 18/138 dated  0S. 04 2018 -
alongmth Honorable Suprerrw Court Judgment for further compluance

- ‘under 1nt1mat10n to. AGPR Sub Office Peshawar accordmgly i

et
&

%\a\&

. D:'My Document\HAD Section_\éomplainf regard.doc -




gt s C QFFICE QF. THE A
- ACCOUN l‘ANT Gl:NERAL Pl(lSTAN REV[:NULS Dt
! " Sub'Office '
: PBSHAWAR . ' |
. Ph No: (091-9211278), Fax No:091- 9211301
[ No. TMI(F)/T-40/Health. Allow./2017-18/ /3% | Dated: 05 .04.2013 ' :
| To, o o ' o ‘ o
\/I‘he Accounts Officer (HAD), . 3 -
. . Office of the Accountant General, L N
P f .Khyber Pakhtunkhwa, Peshawar. ' l I ‘
© Subject: COMPLIANCE OF. JUDGMENT DATED 17.01 2018 PAsstD IN CIVIL © -
: " APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806-811/2016 BY THE Do
‘ SUPRL‘ME COURT OF PAKISTAN, :

_ ' Please find enclosed herewith the Accountant General Paklstan ‘Revenues,
Islamabad letter No-TM/18- 64/Clrcular/2017 18 Vol-B- III/589 dated 12.03.2018 along-with its
enclosures on the above subJect a i

K

. The Supreme Court has made the e,xnployees of Director Creneral Spcmal j

Education, its alllcd mstltutlons/ Centers, NCRDP and NTD entitled - for I-Iealth Allowance %

‘Hence, the Dlrector General Special Education has been transferred. to ‘Province under 18“‘:-‘ i

qmendment and become a Provmclal subject. It is kmdly rcquested to take the requisite actien on - -

the above noted subJect Judgment under intimation to this. office for onward sub'n'liSSlon of : i

: compliance report before thclcourt e /477 l

S Acczg;n“s g
: : - ’ - : ' AGPR Sub Office Peshawar.j'

oﬂ‘ ice of the Accountant, General Pakz tan Revenues' NI

ACTOUNTS OFFICER(TM) |
- AGPR Sub Office Peshawar -
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PESHAWAR HIGH COURT, PESHAWAR.

~ FORM ‘A’
|FORM OF ORDER SHEET Jl
Date of Order _.ORDER OR PROCEEDINGS WITH SIGNATURE OF ! _
or Proceedings |. . JUDGE/JUDGES 3 : Lo
1 , 2 I e Il

119.09.2018 | W.P No. 4301-P/2018 with Interlm Relief.

Present: er Muhammad Khursheed Khan Advocat_.,
' }counsel forthe petmoners ' i

Mr. Moeen-ud-Din Hamayun, AAG for the
respondents.

1 |
|
I

- *’,"*

Desplte dueetlon of this Court dated 11 09 2018,
the Advocate General Office failed to check the relevant :
quarter ie. respondent No.2 and apprise the Court about the |

consequences of the 1mpugned letter dated +03. 06 2018. A. l o

Today, the . leamed counsel for the petmoners produced !
another letter dated 14. 09 2018, whereby the Dlrector Social

Welfare & Specral Education Department despnte repeated

| I : : il
remmders of Accounts Officer has failed to ‘provrde the ‘

requtslte adr|n1551brl1ty of health professronal allowance from '

Fmance Department and release of budget through SAP |

system under obJect head of health allowance is still awaited. |

The letharglc and dlsobedrent attltude of the concerned officer

has exposed him lrable to be dealt w1th under the contempt of |

Court laws, however taking lenient vrew the Secretary

dwf " | Finance Khyber Pakhtunkhwa, Peshawar s drrected to

personally appear before the Court and'explain his position.




To come up for hearing on 04.10.2018.

Interfm Relief. -
Notice for the date'ﬁxed. In the meanwhile,
Professional health allowance shall not be deducted from the | |

petitioners. |

i
1

' .
N v

ATL s~ ule tavem W e,

Date of Presentallion of Application. l_&" l;-m}l/
AN

No of l’n;:c{,_,_; _________ 9" !
Caopying fee oo boan i bloaaes '{""“"
T DR 2.4 M=
Nate of Prepardtion of Copy. ... -2’; 2 Ll.é- '
Bate of Delivery of Copy ... ‘ LS'N _4, 2 :2_4% : | -
feceived By | nt Uby&ﬂ ; |
o
: !
i ‘ '} e
| . E
| i
| |
4
! |
+yab* Hon"ble Mr. Rooh-ul-Amin Khan & Hon'ble Mr. Tustice Qalandar All Khan. i ‘
|
i
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GOVER g!\/]ENT OF KHYBER PAKHTUNKHWA

- 8 WOMEN EMPOWERMENT DEPARTMENT

éumwAR (‘%.FOR'PROVINCIAL CABINET

\ L l' i

SPECI/\L EDUC/\ TIOI\
' ‘1

DRAWL O F HEALTH AL LOWANCE BY THF EMPLOYEES OF"&-]

(o o o SN FURN
WP.NJ, 4’30/2018 N AZEFER SHAH VS GOVERNMENT O KHYBER
P/\KHIUNKH\I\I’A ' ; S o

| ":’;é I :

| | .
8. On the.observauons of Fi nunce Departm@nt the depgnmon ol Honinl
' VVuIlnrc‘ responded and plOVI&l'L}S the requisite information. The lnmmn [ropaont
IKhylhowr l’.\l\huml\lww"l pmp;).uh hat  the subjeet case Ty bu placod botorw fha
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ESTABLISHMENT AND ADMN: DEPARTMENT P
© . (CABINET WING ) | \,k
No.SOC{E&AD)9-24/2018
Dated Peshawar the 287 October , 2019

The Secretary to Govt. of Khyber pakhtunkhwa
Zakat, Ushr, Social Wellare, Special Educalion & Women
Department, - . o -

.~ DATED 22.10.2019. | ., 1

am . ‘ |

1 am directed to forward herewith the following decision of the
Chief Minister, Khyber -Pakhmnmwé for implementation. R

Dear Sir, -

| DRAWL OF HEALTH ALLOWANGE ‘BY THE EMPLOYEES OF  SPECIAL
\ EDUCATION WP.NO 43012018 NAZEER SHAH VS GOVERNMENT OF KHYBER |
r;P‘AKHTUNKHWA | o e

' \ Decision of the Gabinet:

et it

st atrmp

t | The Cabinet approved Heéith%pmnm to the devolved employées.of '.
Speclal =ducation institutions at the rate gfone rum'mg:basicpay. '

‘i
|

\mplementing Department: - Zakat, Ushr, Social Welfare, S’pedﬁat'-Ed‘usc:aﬁmﬂ
B W-ﬁm?e:nvﬁm owerment ' L \

L

’ !

2 1 am to request that an implementation report of the Cabinet .
éécision as required under Rule 2-'5_[ ) of the I’ihyi’:»"c:r Pak‘omnkhwa chert:lm%nt
Rules of Business, 1985 may indly be surnished on tOP P”‘?‘”W basis 1o ', e

Cabinet Section, Administration Depammﬁ

. i .;ga,«,.. b

. SECTION OFFICER (C

i
o
e
r
\g‘
- /o

{7 PSW®W Secretary Adrainistration DEPEETE -
n, PAt pdditional Secretary {(_,abanet) Admm:
3

p A tO D‘Cput? SecrgvafY{Cﬁlbiﬂeﬂ Adm1ﬂ)$traﬁmn e

-

i

[}



CpNMENT OF KHYBER P AKHTUNKHWA

F
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e LA TION WING)

Dated Peshawar the 25-1 1-2019 -

l\lOTlFlC/—\T\ON : x _ o
; — _ ™5 - , : _ v
;I\_&_Q__I_:L')_(_Sv_,(_)_@R-H)B-712019.'\n pursuance of the Supreéme Court of pPakistan Civil Appeal
No.811/2016 t’\t\ed"‘l\/\uhammad Atiqu‘e-Ur-Rehman & Others V/s Federal GEvernment of i’
Pakistan through Secretary pap’\ta\ Administration etc,” the Governmerpt of Khyber{ i
pakhtunkhwa (Prc\/'\ncia\ Cabinet) has been p\eased to approve Heelth A\lofwanCe'at the' .

rate of one cunning basic Pay to the devolved employ€ees working in the Special

Education \nstitut\ohs_?rom the date of their devolution 10 provincial Govt of Khyber
Pakhtunkhwa. o : S . , ;

). The above said allowance will be cdmissible only fo the !iemp\oyees of
special Education nstitutions of Khyber pakhtunkhwa devolved under 18% Constitutional
amendment. - ' a - ¥

Secretary to Govt df!Khyber Piakht’unkhwa :

’ . Finan,ce’Departme;nt.
Endst: Mo. &'DateAEven. ‘ . o ; - ' | ‘
Copy is forwarded for informét'\on and necessary_ action to thei-. I

Ve

+” Accountant General, Khyber pakhtunkhwa; Peshawar.
o principal Secretary to Chief Minister, Khyber pakhtunkhwa.
5. Principal gecretary to Governor, Khyber pakhtunkhwa. : ,
4. gecretary to Social Welfare, Special Education & Weomen Empowerment Deptt. .
.5. Director, FMIU, F‘\na‘ncerDepaHment, Khyber pakntunkhwa. . S ST
6. PS to Minister Einance, Khyber pakhtunkhwa.

7. PS1O gsecretaty, Finance Department, KhyberPakhtunkhwa. ’
g. PSto Special Secrjetary,F'\nance 'Department. Khyber pakhtunknwa. . -
9. PAto Additional gecretary (Regu\at".on), Finance Department.' s
10. viaster File. ‘ - : T '

& L—". o

S C SE TION OFF\PER (SR’“),?-*?{/
/ F\NANCE DEHARTMENT e

TR ey



To,
The Chief Secretary,
Khyber Pakhtunkhwa Peshawar
-Subject: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

ALLOWANCE TO THE APPLICANT W,E.F. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBLR :
PAKHTUNKHWA i.c. JANUARY, 2012.

Respected Sir,

Dated: 14.01.2022.

With due respect 1t is stated that I am the employee of Spec1al Education

Department and is serving as Supervisor (BP-17) at the Government Institute for the

Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the

* Provincial Government approved Health Allowance at the rate of one running basic pay

to these devolved émployees working in the. Special Education Institutions from the date
of their devolution to the Provincial Government. That the employees of Spemal
Education Institution under the Federal Government were recelvmg Health Allowance
which had been stopped/deducted from- their salaries against which those employees
preferred service appeals before the Federal Service Trlbunal Islamabad and the same
have been allowed .in favor of the employees vide judgments dated 05.10.2015,
11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared
entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 and entitled the employees of Special Education
Institutions for receiving of h_ealth allowance. That it is pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon’ble.Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from the date of.their
devolution to' the Province. That in light of the judgment of Supreme Court and .
Notification dated 25.11.2019 the applicant time and again requested thé authority
concerned for the grant of Health Allowance in light of the Principle of Consistzncy but
no reply has been received from the quarter concer’hed. That the applicant feeling
aggrieved from the inaction of the authority concerned by not allowing/granting Health
Allowance similarly to the other employees of Special Education Institutions preferred
the instant Departmental a.ppeal before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed that on acceptance.of this Departmental
appeal .the concerned authority may very kindly be directed to grant/allow health |
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolution fo the Provincial
Government of Khyber Pakhtunkhwa. : o

'513%6

You’re Obediently

Miss: Rehana,’Vodcational Teacher (BPS-10),
Govt: School for Deaf Children,
- Timergar, Dir Lower
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
_ (APPELLANT)
Rehana (PLAINTIFF)
' (PETITIONER)
VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Rehana
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022 W

CIIENT

ACCEPTED

MIR ZAMAN SAFI
ADVOCATE

OFFICE: A

Room No.6-E, 5" Floor, _

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No.0333-9991564
0317-9743003



