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13"‘ June, 2022 Clerk of counsel for the appellant present.

o~

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. Q?

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

16.08.2022

_Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To

come up for reply/comments as well as preliminary hearing on

13.10.2022 before S.B.
Z/

(Mian Muhammad)
Member (E)
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Oudder or othee procecdings with signature of judpe

3

The appeal presented today by Mr. Mir Zaman Sali Advocate may
he enmered in the Institution Register and put up to the Waorthy Chairman for

proper order pleasc,

REG iS'I'RAR l

This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on ) 5_ 5, 7). 2__.Notices be issued to appeltant

and his counsc! for the date fixed.

CYIAIRMAN

Learned counsel for the appellant present and
requested for adjournment to further preparec the brief.
Adjourned. To come up for preliminary hearing on
10.06.2022 before S.B.

*

(Mian Muhammad)
Member (E)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
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HUSSAIN GUL VS SPECIAL EDUCATION DEPTT:
INDEX
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1. Memo of appeal | eeeeseeenens 1-4.
2. Stay application S e 5.
3. Notification dated 01.04.2011 A 6.
4. FST Judgment ' B 7-13.
5. Supreme Court Judgment C 14- 21.
6. Letters D 22-23.
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9. Summary & decision of Cabinet G&H 29-32.
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APPELLANT
THROUGH:

MIR ZA

ADVOCATE
Office: Room No. 6-E, 5 Floor,
Rahim Medical Centre, Hashtnagri,
Peshawar.
Cell: 0333-9991564




/ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
2 ! : Kuyboey F‘:}Il.;.)._l“l_‘t‘.v“u:“;;vﬂ
APPEAL NO._- 12022 siewwive Triir
Diuty me.,__é,Z/___

Mr. Hussain Gul, Chow.kidar (BPS-03), . - o5
Govt: Deaf & Dumb Children School, Dargai, Malakand. Dated . <
......................................................................... APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may Kindly be
directed to grant/allow professional allowance to the appellant in light

ile-dﬁm—-daff the judgment of Apex Court and Notification dated 25.11.2019 from
_ ) the date of devolution under the 18™ Constitutional Amendment to the
RWProvincial Government i.e. w.e.f January, 2012. Any other remedy
[0 (}2;‘),, which this august Tribunal deems fit that may also be awarded in favor
of the appellant.
R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Chowkidar
(BPS-03) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

ATITIE X UL C e e e v eveecoosoasasssasessssssssesasassassassssesseassnasssssssssssssssanse A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special "Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad -and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUIC...coevveteiriieiieerrerinnreaneansen C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEXUTIC...iveeereeiereneetnrsineessterararasesasessesnsonsren E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure....cooceeveinniiiiananenn. F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexuUre....cooeeerevriiieeiinnecinnenanne G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached s aNNEXUIE..ceveeveereersrecinsreranreeneeracecnnnns I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggricved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANNEXUIC e eseeeesussserssssesssnscessssssssssssnssssssanssssssssssssnnsssnanansss J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

B-

C-

D-

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any

legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act

of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



/ / G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

~

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for. '

7
THROUGH:
MIR ZA SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

4

Dgﬁ()/ 4 T

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED
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J  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR
APPEAL NO. /2022
HUSSAIN GUL VS SPECIAL EDUCATION DEPTT:
AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

=
Mllt/Z( AN SAF]I,

Advocate
High Court, Peshawar
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order dated’ 21.03.2016- by rezpondent” No.l. may
therelore, be set aside and it be declared that the action
el rupuudcul Na.l in swithdrawing the said sllowang’
and recovery thereof from the salaries- of appcllants, is
malafide, illegal, violative - of principles: of locus! - L
pocnitentiac, unfair, unjust, unrcasonable, arbitrary.} - - '
fancilul and capricious and hat are cnlitled to rccuvu :
the- same, from the date it h.\s bcs.n wuhdr'\wn and

sloppcdlrom p.\ymcul L -
3. . The \c.xm(.d counsel for the dppcllama argued that the |
apbéllanls bcmg Federal govcmm«.nl S\.rvanls under Amclc 240" of

" Constitution of the Islumic, chubhc of Pakistan, 1973 and covexcd mdcr' :
Scction 2 (b) of ‘Civil Scrvanis Act, 1973 werc cntitled to all pa :md :

" allowances pru.\.nbv.d by Federal Government for us unp\oycu. Ry

:
-
=3
=
=
- 0
-

slalcd that (ihanciul dlrccuvc containcd in Mmssu‘y of Finance OM
© No. 2(13)R-212011 datcd '06.02. 201" AWAS” unambxguous and clearly
supuhh.d admissibiility ol Health “Allowance. (o .\H health pu*.m\ \cli i“..

cmploynient of Federal Gu\'unmuu in B3PS Seheing. but d::.:»ptlc e said =

el e R

notifiction of he Finanee Division, the appellants were dupuvu.d ol lhc-;
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‘ ]‘_S'nd bcncm:

-~ and cold in the same brear

- -once 4 sranted ang nc(c
. th'hdra\vr. 'mh(cr.lll\
chnmcd c.omm.l for llu.

void ab uuuo cm

. Gov umm.nl Servanty (I Huu

- fall pndcr the 'k‘..lm'w
-2 person who- hcld a post in’ .mv

Jin the. hcallh scctor and mcludcd in St.hcduk,-

Lts oncurrcncc for admlcsublluy of I-{ullh Allow
same on |4, 03 2013 on.the grouvd Lha( lhc.y wer

- of cducauon. training . :md rz.hnlnm.\lmn ol dis;

.. DGSE cmployccs \\nhnul cu..cqrrcnm. nl' (h" Fin

o T = »mm s,mm .wom.uv. with . ps,

In s.xppo'l
apchnnts xcfcrx -d A0 the
18.0s. 201G and- 1 4,

ol hn‘ \usxon the le: xrm.d c.ouuw!‘ for (¢

.u.lv.'mc.nl'. orrs n(cd 0s.10, 7015. Lo, 201¢,

12, ’010 p.n\cd in Appul'

2 No ""4(R)C-‘>/""Ol 3, 867 tn
| 57’(R)cs/’ox‘ 11:7('131«)-‘!]-\7 SREUINT nsm\)c_snoxa & 381 4,
= 40*(R)CS/"016 and pra\'ui ror the g

anu. relicf; The e

nrjncd counsyl
al (he .upomk.nl =Finan

cc. wauon was blmwm'
a8, on llu. e h.md ith

\dwmcnuy argued ()

ad .xdmxuu.l the claim o[’
Ult. ap; Jl.l "'1(:; in pars 5 ul thaeie Parinwige ¢, R
lslamabad Nagh Court, Islainabag wlulc on thc other hang

+ they (Iuc!inul
mdcr d.m.d 21 03, "0!6

“the mmc uaxm vide: Hc com'm'dcd thar the benefi

d upnn had Created a vc.\(ul u"hl whicl Could not be

v in violation of pnncxplc of Natupa dustice, g

.lppL“.ml l.nlly argued tha unpugnu;l ordu\ wepg

am- “NO-juliee and haw

ing ne sinctity  of Inw
\\ululrn\\'.nl / \(upp.l[‘(. ul's

Narlary .unuunu.d o pumshmuu whig!
::dn,mnr the

oy

1 u)uld not
be .t\vnrdcd Withoug

¢ due p:m.cv. o lave. pmvulul umlcr the
uney. uml l)a-.upluu.) l\ulu. 1973 |

o
4. 'Hu. nppcals were :csmul b

Yy the rcqponduus ll was ‘state 'd
lh:uI the ;.'hd nllownm " was oy .ulnusuhlu to the' nppcl!an(s as they gig n

5ol hml.h hmmd because he

m..tlluu. or orgnmzauon dclzvcrmg scrvices

L It was furu.t.r submutcd tha
allowcd pmvx..lonallv to tlu,
AGPR on the basis of C/\DD Division's

subscqucmly that Dmsxon sent

the Hcalth Auowancc vas .lppc”.lnl' by’ thw

lulcr dated 06 08: 2012 but
a rc!‘crcncc to the I'm.mc,c Dwm

ancc w!uch u.gx cttcd the

¢ mvolvcd in the Process

with (lxs.tbmlu.s :md huu.g muld ot be declared gy healih Personngl to

become entitled for the said .x“owuncc. The CADD on I3 03 2013 in its

commumc.mon lo i\GPR wmcu.d snm.uon oi" the Huxllh'/\llow:mcc (o

ance Divfsinn fand the

AGPR  made Provigional Ymeni® to  the appellants, whxch \\"ls

subscqucnl‘ly discon(imlcd .lfu.r verification ol ulullcmull in ordu‘ lor

prevent the misuge of (h1< 1'10\\‘:1:1«.(_ by non-cntitled pcxboun&.l
submmcd h\' Fespondent Na.2 it health :lllm\':mcc_ W

It was

f. "'-rh~ .ﬂ‘-,\" '
R " ‘~o = .
o J n f _..r . o
R ~‘ . > 2%t .
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ho( '

whnc l“ lll\(! ul 'h' ]‘\“: '\lc

.T

ailh Persongiel mc.mt. :

on lo sccki

abied. v..lnldlen and pcr\:onx ‘

as granted- \vilh the ,'




. . R . . R l} i
C@ o 5T sas m,suui)'can'm; ete, with M.irs, o

: ,v.tpprm'.\l of the P mm Muustcx

through 'y .summ'u)'

spucthcally movc_d for -
' lhru. l&.du’al Gm'cmmcm Hospuals i.c.

Paktslan Anstitule or Medicu!

: Vbcu.n(.c:. -1°.G. Polvclmxc and Nd(lOll-ll lastitute ochh.xbxlxluuon Mcd:cmc.

Hu. Ducclor.m. Cu.m,ral oI' Spccm[ E(qu.umn & Socml Wclr.uc bcmg an-
the-. ]7IOCCbb o(‘ v..ducauun. lraining and,

rlebeu.xuon ot‘ dl"-lblt,d cluldrcn and pcrsons with’ dmabxhuca, w.uch wuv

_carried out. by .x mmu-vrof‘css:onnl e
doulo:.s .xdmmv

ullu..moual body, ,dt..lll witly

am mcludmg lc1chcr< pnof‘cs.smnnlv.

and \uppuxlxvu / .mu!l.uy stalt dig nul
falr within lhc ambit of healtl orgamzauon

*health pr.rsonucl W get the said

strators, minisier il

and could not be dcclnrccl as
.slluw.uu.t. The l(.'\p()ll(ll.ll( No.3 ..
AGPR in its parawxsu commcnts submitted that the identical cascs litled Dy,

Farkh F. Lodh;, ctc vs Sccrc(ary Finance wcrc still pending bLelore: lhc

‘Hon'ble Suprcmc Court of Pal\ls(:m

' 5., - ) Wc hL‘lld Lhc Icamcd counsci for the partxcs and pcrUScd the
. Fecord,
G. Hu. lu..xllh .|ll()w.xnc<. t.qu.nl o one b'mc, rmy nf'lunmn{' salary

was grantcd to the health pc.rwnm.l in

the unptoymn.nl ol ‘Federal "
(.novunmcnl, in 13ps ‘u.lu.ml. W

ith t.llu.l lmm 01.01 2012 I way nuulv., I
admissiblc ¢ 10 non-cli: m:'tl cadres, Iny erIy to-a quuy r.usc.d by /\GPR vide | E
3 lcucr No.TM/18. 64’C5HP/1U’5/20U 12118 .ucd 12 0’5 2012, the . o
chulanons ng of the I‘m:mcc Division Vx'dc U.o: ] |

172 d':'xlcd‘27'.03.2.012 [umished dc'[‘inilid‘x"-t of llzc‘lxc.n'lilx persontic| by sl'ﬂmz, o

that hcallh personnel’ meant o pcrsons w

ho held o po..l in any institute or

,orgnnxzatxon dchvcmu, services iy - tlu. Iu..xllh :.c.ctor and mcludc,d in

Schedule.], but did nol include | pcrson who w

as on dcputalmn to lhc
Federal Govcmmcm l'rom any

Provinee or olhcr authomy and who was. on
contracl or on work charged basis or who' was - paid from contmgcncxcs
ationists lrom any Provinee or other |
, authoruy nor havc been” cngagcd on -contract: .or on work: chargs.d ‘basis,
- They are also’ not bung paid. from conun;,t.ncncs. On llu. conu.ny, they are
" civil servants under section 2 (b) of the Civil. bcw.xul:. Acl 1973 and ure -

dchvcnng scwxccs to the disabled chxldrcn 7 persoas. “The bcncﬂcmncs /

“The appcllants arc ncither dcpul

appcllants comprxscd of Academic and Admlmslra(wc ‘Cadres. Accoxdmg
o the dcﬁmuon furnished by the I‘mancc Dx\nsuon vidc lhur u.o. dated
27.03, 2012 thc appcll.mls arc entitled to health-allowance, In paras-6 & 7
'undcr Facts of parawmc comments filed bclorc the I-Ion ble Islnn}‘_ubad I-ngh
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Fegerai &0 e tihiapani o - I

13 L e,
L SR
K e




e e,

i
titlement of HPA Avas per DEA (LADD) : hgrif\
. understanding, DO leler. dated” 09,05, 2014 was.  issued . by FA's: 1“';:‘*
Organization 1o AGPR for sto

it was dury
._cnlillémtnl It
. CADD & DC'M.. llu.rdmu

of ¢t rcspondcnls. Now the Fin

. nmounl W

scrvant could not be recovered cvcn il the Lenelicial qrder was

Woris aga e

0. 563 lo S7"(R)(.'§/"016, cle. uﬁ;h ML, \ G

RS
g

Courl 1slam.tbad ' i \\ i
on hch.m or’ .Sc.uuary Fi umuc.c DIVISIOII m Writ. Petition. o

No -1007.'2014 lt w ally admitteq” that in

CADD agmu Submitted. NIS./1nos. -cont
ay. HPA for DGSL‘. for ﬁ

cndoru lhc NIS I BOS

as calcf'ortc .

April, 2014 Ministry of

a pmvmon ol Rs.100 million
nanu.ll yu. w 200015 hmku' DEA retus

mmng

‘ul (o

A amount of Rg,92; 542
Rs. 7458 mxlhon X‘or t

i who bclonbcd (o mc.dlca

and l'ou.ufull)' duluc(ul
million of HPA lcavln"-

he, pcuuonuv. (now .
:\ppcllanl.) ey 24 cmplovu.-

1 profcssxon aud came -

1’".: W

under the eriteria - of cn

ppagc of HPA' to non-catitled cmployccs and
of AGI’R lo take action: on the said -

was pri yed lh:ﬂ the pculnon W

letter and- ‘decide -

.ldlmnmr.mvu nsuc wzlh

TR

as an

llu. Finance Dnvmon be' (.\Lllldul ﬁom the list

ance va:xnm has dome up wuh dlﬂcrcm

Stand, 1t s no .,:llmvcd i approbateand u.pmh

ate. No ln;,xc.ll wpl)' has '
the respondents for du.prmm' the
lcgmmau. rights. A |

been Submi.ll-cd"b\' appellants of their
arge namber u(‘ unployn.cs of the Federal (Jovunmcnl N
similarly placcd arc gclung the said adv '

ST

e
< g

)

amn['c Why, Lhcn. the appdhnlx fi'
be deprived, is not clear from what has been wuucn in the comments before o é
the ton'ble l:.l:unabuq l-hgh Courl‘ 1:.lunmbad and the lcdc.ml Scrvncc 1 |. :‘
Tribunal."This sccims to be discriminatory treatment oftcndmg Article 4. c\. - B ‘ :
25 of the Constxtuuon of Islamic chubhc ofl’akxslan 1973 Further, the
: appullan(s have been dxrct.lcd bv respondent No..

1 to rctund the paid
lnch is against lhc pxmcxplc of .locus pocnucmmc bccuusc. {hc -
IHon'dble’ Sup;cmc Courl of P:\kxslan hus consxstcntly held that fhe benefit

once grantcd and acted U])O“l created a vested' right wluch could not be
<

L& o
wnhdrawn umhtcrallv, in \'xolauon of natural justice, I is an c:;nbhshcd :

law that benelits received hy a civil :zcrvan( cvm undu umncou: urder

passed by e compclcnl .mlhouly \vnhoul .my fault on the p.m of civil’

sub«.qucmly withdrawn or lu.u('u.c( We. are [‘mu(u.d to take \lllb vu.w in.

~the h"hl of the Judomcnt of lInn'hlc Suprcmc Court of ansl..n reported in y 1 S
PLD '1992 SC 207. Hence. lo this extent, lhc unpU\"nt.d ordu’s are not LR bR
' Vool e
legally sustainable and liable to.be set .mdc. . o - ‘ e ' A
. We would like to ‘make an cmph'\s s on the Judg,mcms of the o :

I‘nbunal in Appcals No “24(R)CS/”0|3 and 381 to 405(R)CS/“Q16 dated .- |

fotdnd Leter L Priguna A ’ ‘ ’
Vi v g ﬂ('
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US.10.2013 and 14122014

nhuun the LOIIllOVL.\\ relating o Heulyy

:uul\'cd When confr onted with thc said [
.ul<.d 0 (lcm llu. l;

Allowanee hay already hcu. act,
_the respondens have acl. As such, the .xcuon ol xhc
respondents .l])]lull.‘; to ln, inconsist

ent in the ]lL,h( ol the .uou.m(.nuom.d
Judgmcms On account of A;

: llCl'

25 or the Consluuhon wluch guaramccs o

cqual . ngh(\ il equal protection of law for cv

Cry citizen. To ensure
umfomm\' tule of uonusiuu.

y mu:l be applu.d wh
. ‘nu'\‘ e Tl
case reported us 1994 SCMR 1185
BOvVentinee demands

ile consxdumg the case )

ol the sppetlngg,, /\p\ NS o vidae i ;ml;

unnl hn the : .
has \llu..uly held that vpule of sood
thui thie bun.l'us vl (Iu, siid decision 0

© u\luudu\l lo - f Y
vther ¢ivil servants dlsa, who m.xy not be p.ulu.:. lo the litigation, m.s((..ld of/ ," .
- M .i c:"'-!
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' pnnclplc as framed in the cascs Qt' Dr. Farrukh Fiaz Lodhi and others Ly thc:
Tribunal vide nsjudgmcnl dalcd 05 1() 2015, 11.01.2016 and 14,12, 20lp ]
. (3
: b
. : S, : F orcgomg in vicw and lollowmg thc rule of c0nsxstcncy 1hc ; '
- impugned orders “dated 2] 03.2016 nd 25.03. 201(1 are set aside wth i :
direction 1o the respondents to continue the Healthy Allowancc alrt.udy. \ a
A !
) grinted to the appellums muw 2012, and (o refund all deduction m.ldc in ' g
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the date the \uln ut’ llnsJ\ul,-uuul 1 reveivad in thr office. Since the main o A »
. appeals h.n\'c m.u\ secepled, iMise. Petitions are alzo g c.cc.pu.d . 1 '
‘ U SR
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gjligvigij hZI;dalrljé(IiZLiOlG Wherein the ,controversy .reliatin'g to Health
low ' _ y been resolved. When confronted with the said fact,
the respondents have failed to deny the fact. As such, the action of the
respondents appears to be inconsistent in the light of the aforementio‘n'ed |
judgments -on account of Article 25 of the Constitution which guarantées'
equal rights and equal protection of law for e\}e‘ry citizen. Ta ensure
uniformity, rule of consistency must be appliedl while considering the case of
the appellants. Since the Hon’ble Apex Court vide its judgment in the case
reported ‘as 1996 SCMR .1185 has élready held that. “rule of good
governance demands that the benefits of the said decision be extended to
_other civil servants also, who may not be parties to the litigation, instead of
. compelling them to approach the tribunal of any otker legal forum. Hence,
the claim of the appellants is required to be d=cided on the same
analogy/principle as framed in the cases of Dr. Farrukh Faiz Lodhi and
others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and
14.12.2016. o ) | L

8.  Forgoing in view and following the rule of consistency, the impugned orders
dated 21.03.2016 and 25.03.2016 are set aside ‘with direction to the
respdndents to  continue the. Health Allowance a}rea‘dy granted to the
appellants since 2012, and to'refu,nd all deduction made in compliance with
the impugned orders within a period of one month from the date of copy of
this judgment is received in their office, Since the  main appeal have be

- accepted Misc. Petition are also accepted.

9. Judgment to api:ly all the titled miutatis mutandis.
10. There shall be no order as to costs. '
'11.  Parties shall be ';nformed accordingly.

'ISLAMABAD
18.07.2017
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i} Muhammad Atthue ur Rehman. . .- - : C/ - /9 . {1 |

etc. - (nCAS811/2016) = |

...Respondents(s) - '

For the 'Appeilant(s) '

(in all cases)

Mr. Sajid llyas Bhatti, DAG - -

- Syed Rifagat Hussain Shah, AOR -
Ms. Saadia Kanwal, S.0 Fin.. . |
Mr. Abid Hussain Channa, S.0 Fin, !
Mr. Sajid Javed, Asstt. Legal Fin. . ,
Mr. Abdul Razzaq, AAO MEG : ,
Rawalp1nd1 : :

,x,{ 93

g For the Réspondent(s) In-person - | | : ‘ ]

For the R(’ispondent(s) Mr. Muhammad Ilyas Lodhi, ASC ' :
inCA216/16) . + Malik Itaat Hussain Awan, ASC ' ' SR

Amicus Curiae: Mr. Muhammad Makhdoom Ali
Khan, Sr. ASC '
Mr. Slkandar Bashir Mohmand ASC

Date of Hearing ~ 17.01.2018.

JUDGMENT

B e e s

UMAR 'ATA BANDIAL, J.— By leave of this Court

granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the .

several connected appeals before us, the appellant Federal

- Government challenges - the judgfnents delivered on common.-

e R T
R TR T TR R R

questions of faét and law Ey the learned Federalv‘Selrvice Tribunal | :
on -'05.10.2015_, 11.01.2016 and 18.07.20‘17.,;I‘he judgments . | .
impugned in the connected appeéls decléfe the respondent
employeeé Aof different instit_utions func_tiorﬁﬁg ‘under tﬁe

Directorate General of Special Education (_“DGSE”) to be entitled o L

to péymgnt of Health Allowance gr’énted by the Federal ' :

Govefnment vide its Office Memoranda dated 04.02.2012 énd |

106.2.2012. These Memoranda are issued by the Finance D1v131on
' i

(Regulations Wing) Government of Paklsfan pursuant to o z
I

/ apbroval gfanted. by the Prime Minister under thc;: Rules of.

Business, 1973. ‘If would be useful to reproduce. the two




memoranda containing the terms and conditions for the grant of

TTEE o

s . ' ' '
- } © Health Allowance to eligible persons:

e

“Governmerit of Pakistan
Finance Division -’
(Regulations Wing) .
Islamabad, the 04th Feb,2012 .

OFFICE MEMORANDUM

.

F.No.2(13)R-2/2011 -

AT,

Subject: .GPANT»OF ADHOC ALLOWANCE'EQUAL-TO
T e s S A AN S
- QNE BASIC PAY AT THE INITIAL OF THE
SCALE TO.THE HEALTH PERSQNNEL IN BPS'
SCHEME. ‘

S e et

The undersigned is directed to _say that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for -
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.
. Accordingly, CSHP is no longer in the fi¢ld and all health personnel - o

' have consequently reverted to the BPS scheme. [n order to ' X !
- compensate health personnel for the loss of benefits sought under ‘ S
CSHP while preserving their status as Civil Servants, ‘it has beén
decided by the Federal Government to grant adhoc allowance equal o
to one basic pay at the initial of the scale to the health personnel - S
in_the employment of Federal Government,.in BPS schéme, with ] b
effect from 1%t January, 2012. This will be in addition to their
- existing pay/allowances in BPS Scheme. - '

S R TSR S SR R

2. This Division's OM No.2(13)R-2/2011-698 dgted 17th
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

Sd/--
(M. Munir Sadiq)
Deputy Secretary (R-1)”

Yk de

et o

“Government of Pakistan
Finance Division
 (Regulations Wing)

F.No.2(13)R-2/2011-777 - Islamabad, the 06t February,2012
OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE BEQUAL TQ QNE . )
- BASIC_PAY OF RUNNING SALARY. TO THE HEALTH ‘ :
PERSONNEL IN BPS SCHEME, - .

In continuation. of Finance, Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2,2012, it'has been decided by the
Federal Government to.grant benhefit_of one basi¢. pay, of runnin
salary. as_Health Allgwance to the  health personnel in the
employment of Federal Governinent, in BPS scheme, with effect
from lst.January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend .amounting to
Rs.50,000 per month to the postgraduate residents and Rs:24,000
per month for House Officers respectively wie.f. 1.7.2011 - will

continue.. '
. 8d/-
.~ (Manzoor Ali Khan)
Sr. Joint Secretary (Regulations)’ .
{emphadsis supleied} |
2. ~ Learned Deputy Attorney General has contended

that the Health Allowance granted by the Federal Government is

available to hevalth personnel in the employment of thé Federal .

/ .
h‘é/ Government in the BPS scheme at three hospitals established in

BN B ATTRRY
plasieinziie

i R ERP et e e T R b N A




“

Islamabad, ' namely, Pakistan Institute of Medical S’c1ences.'

%
w4

)

(“PIMS”),

Federal Government Polyclinic’ (“I“GP”) and Nat1onal
Institution of Rehabilitation Med1cmes (“NIRM”) The employees ]

at these hospitals do not have a career structure in place after | ;

the Career Structure for Health Personnel Scheme Ordlnance

2011 (“Ordmance”) lapsed on 26.1. 2011 The Health Allowance

was accordlngly granted by the Federal Government as a form of

~ compensation. It is clear from . the two memoranda dated '
042 2012 and 0622012 reproduced above that the Health' - ! l

C !

Allowance is granted to . “health personnel”, However, the "

composition of the catego*’y of employees that are e11g1ble for the S

benefit has not been provided thereln The respondents Who are
' B,k
several hundred in number are unrepresented ‘by'counsel. In o "‘J

view of the fact that a large number of employees are affected by | ik

the instant controversy, the Court has sought assistance from_ e | i
Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar o
. : -

Bashir Mohmand, ASC as amicus curiae in the matter.

Mr. Sikandar Bashir Mohkmand, ASC made. able subrnissions

b\

before the Court that highlighted important facts and'

!
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documents on record | which - simplified the controversy"

appreciably.

A e

3. It transpires that an Office Memorandum dated

27.03.2012 by the Finance Division (Regulav.tio‘ns Wing) clarifies

TR

that the term “health nersonn'el” used in the above mentioned

memoranda bears the meaning gi'ven-‘to that \expression in
Section é(b) of the Ordinance. This deflnition refers to ‘the
. contents of Schedule-I to the Ordinance Wl’llCh spemﬁes the
service prov1ders who qualify as health personnel A perusal of

2\& Schedule-I shows that five categories of service providers are e
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classified as health personnel, namely: Doctors, Alllied,.Nurses,.

R iy e S A

w#  Paramedics and Support. The services specified under the

. categories of Paramedics" and Support include Teachers;,

Aud10v1sual Operators Technicians, Lrbrarlans etc.

4. The admlmstratlve Mmlstry for  the health ‘ 4
1nst1tut10ns of the Federal Government at Islamabad is the

Ministry of Capltal Adm1n1strat1on and Development Division

(“CADD’?). It is an admitted fact thet vide order dated ‘-3 |

. . . B
i . . !

13.03.2013 the Ministry of CADD granted the Health Allov'france;-

|

(2

to-the employees of the DGSE and its allied special education

centers/ institutions including National Trust for the Disabled: ‘

(“NTD”) and the National Council for Rehabilitation of Disabled

Persons (“NCRDP”). The resporldents were  thereby

acknowledged as beneﬁciariee of the said grant and were paid

B e A WEL

rfs mrTees

the Health Allowance with effect from 01.1.2012 ‘until . f

27.10.2014, when the Finance Division informed the Accountant . . |

sy sy e
T T A e

General Pakistan Revenue (“AGPR”) that only health personnel 'E .
‘I

workrng in Federal Government hospltals and chmcs were:

qualified to receive the Healtn Allowance, The .AGPR

correspondingly instructed ,‘the DGSE to stop payment of the:’ o . ’

said allowance to its employees as no budget allocation for the

e
)
b

Wil

said emolurnen_t had been made in th‘e financial year 2014-15.
5. The 'discontinuaﬁon of their Heaith Allowance was - | o
ta}..cen to the Islamabad High Court by some. of the re'spondenrs. |
Vide order dated 17.9.2015 the learned High. Court referred fhe . : I

dispute to the Secretary CADD for paesing a speaking order A by

thereon; and till then restrained recovery of past payments of

=S

' the Health Allowance from the affected employees of DGSE ahd

&
=

allied centers. vThe,Secretary' CADD heard the parties and by
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A ; | N | . | | 1
- order dated .21.3.2016 rejected | the entitlement ~of the C

- K respondents to receive the said allowance The principal ground'

cf his decision is that employees of the DGSE were engaged in
the process of education, traimng and rehabilitation of disabled
children and therefore did not fall Within the . ambit of a health
organization The respondents successfully challenged the said
order before the learned Federal Service Tribunal Which has,
o inter alza by the 1rnpugned judgment dated 18 07. 2017 declared ;

that the respondents‘ are entitled to the grant of Healtl'i'

Allowance.

6. . Learned Deputyy Attorney General has. contended - |

that after the lapse of the Ordinance that had provided a career g

structure for the doctors, nurses and paramedics Working in o 4 :
PIMS, FGP and NIRM, the Health Allowance was. granted by the - :
Federal Government as compensation to the said health - 0

personnel. He was, however, unable . to  show any

contemporaneous direction issued by the Ministry of CADD or - i

the Ministry of Finance that restricted the grant of the Health - j

Allowance to the claimed employees of the three hospitals
specified by him. As already noted above the definition of health .

personnel provided in 'the Ministry of Finance Office R

Memorandum clatecl 27.3.2012 is wide in Ascop'e' and therefore

unhelpful to his plea.

RS

IR

7. ~ "We have examined the definition . of “health

personnel” adopted, by said memorandum dated 27.3. 2012 from

.
SRR

Section 2(b) of the Ordinance which is to. the fol ow1ng effect

“b) “health personnel” means a person wh_o holds a post in-any
institute or organization delivering services in the health

T SRR A s

sector and included in Schedule-1, but does not include:
i) .a person who is on deputation tc the Federal
/ Government from any Province or other authority;
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ii) a person who is employed on contract, or on work

charged basis or who is paid from contingencies.”

8. - It is noted that the: foregoing definition of'health"

personnel covers persons holding posts in any in'stitute or
organlzatlon Who are delivering services 1n the health sector that
are 1nc1uded in ScheduleI to the Ordmance Learned Deputy

Attorney General_was unable to d1st1ngu1sh the'respondents,

who are employees of the DGSE arid allied,institutions /centers,

NCRDP '. and NTD, from the paramedic and support staff

' positions .that qualify as health personnel according to

Schedule-I to the Ordinance. It is not denied by'theeppellanti

that education, training andl rehabilitation of disabled ,persone
are services .'p.rovided in the health sector. These seirvioes fatll
within the terms of Schedule-I to the.Ordinance and therefore
the providers. thereof qualify as heolth personnel. ;

9. ' ’Accordingly, not'o'nly do the respondents fall within.
the category of persons .Wh(‘) are, in terms of Finance Divrs;ion
Memoranda dated 06.2.2012 and 27.3.2012_, eligible for grant of
the Health Allowance ‘but their entitlem'ent has in 'fact been

admitted by.both the Mmrstry of CADD and M1n1stry of Flnance

In this respect the aforementroned letter dated 13. 3 2013 1ssued"

by the Ministry of CADD is refer-red Also the affidavit of the-

Secretary Finance, Government of Pakrstan flled in the
Islamabad ngh Court pursuant to that Courts order dated
20.3.2015 passed m“Wnt Petition No. 4007 of 201A4;.spec1ﬁca11y
1'ecorde that the propoéal appr0ved by the‘ Prime Minister v‘ide
Summary dated 25 1.2012 did hot restnct adm1531b111ty of the

Health Allowance to the personnel of the three hosp1tals

(identified by the learned DAG). For that reason the Fln.ance
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.-Div'ision Mernoranda dated 04.2.2012 and 6. .2.2012 rnade the

allowance available to all health personnel employed by the

Federal Government in the BPS Scheme
10.
health personnel of | the DGSE-and.its allied institutions until'
27.10.20 14 when the F1nance D1v1s1on 1nst1uc ted the AGPR to
confirie the grant of the allowance to employees of Federal

Gove1nment hospltals and chmcs This mstruchon represents

merely a change of opinion which is not occas1oned by an

amendment in the terms of el1g1b1hty for the Health Allowance

‘Therefore as the Memoranda dated 04.2. 2012 06.2. 2012 and:”

27.3. 2012 issued by the Finance Division, Government of

Pakistan still hold the ﬁeld in the1r original . terms, there is no
merit in the obJectlon by the learned DAG to the .entitlemlent of

the respondents to claim and receive the Health Allowanc'e'.

11.  Asa secondary a‘nd also tenuous argument, learned

Deputy Attorney General contended that thc Hea_lth Allowance is.

granted under executive fiat Wlthout any statutory backlng
therefore the same can be withdrawn by the F‘ederal Government

at any tll’l’lC That is clearly a flawed contentlon It is admitted

that grant of the Health Allowance and the terms of el1g1b111ty to

receive the same were determmed by the competent authonty, ,

Ministry of Finance in accordance with Rules of Business of the

Federal Government The or1g1nal terms of the said lawful grant_ |

still hold: the ﬁeld These were acted upon and payment of the
Health Allowance to the respondents has conferred a vested
right upon them. In such cir cumstances, the executive is barred

by the rule of Zocus poemtentzae from un1laterally rescmdlng and

retrieving the beneﬁt availed by its recipients. Re‘ference is made

As a result, the said allowance' was paijd to the

PO,
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.ﬁ to Pakistan, throﬁgh the Secretarv, Ministry :of Finance vs. ' : .' f
- A Muhammad Himayatullah Farukhi (PLD 1969 SC 407) and 7/{ / :
The Engineer-in-Chief Branch vs. Jalaluddm (PLD 1992 SC .
207). Therefore W1thout a change of the term s of e11g1b111ty for.
the Health Allowance even the prospectwe exclusmn of the
_respondents from receipt of the beneﬁt shall constitute arbitrary
and unlawful action. |
- | 12. In the circumstances, ﬁye do not find any efror or b
| defect in the impﬁgned judgmenté of the le‘arned-Eederal éervice :
Tribunal dated  05.10.2015, 1_1.1',20‘16 and  18.7.2017.
Conseqilently, these aﬁpeals are dismissed and' the entitlement: ,
!
of employees of the DGSE, allied 1nst1tut1ons/centers, NCRDP
and NTD to receLve the Health Allowance is affirmed. “
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Ofﬁce of the

- Accountant General
' Khyber Pakhtunkhwa Peshawar
: Phone' 091 9211250-53

e Eian ety By . -w
No I—IAD/Allowances/Corresp /2017 18/42 Dated:19.04.2018
- To . :

* The Branch Ofﬁéer, .
Pay Roll-4 Section. o

Subject: | ,COMPLAINCE OF JUDGMENT DATED 17. 1 2018 PASSED

CIN CIVIL VIL APPEALS NOS 1631-2112[2017,216/2016 & -
806 811 LZO 16  BY THE SUPREME COURT OF PAKISTAN., -

I am. dlrected ‘to- enclose herevmth a copy of A O(TM)
. No.TM(F)/T-4Q/Health- Allowance/2017 18/138 dated 05.04.2018

alongwith Honorable Supreme Court Judgment for further compliance
~ ‘under intimation to AGPR Sub Office Peshawar accordingly.

VZ@} ).’”\“\‘O0

. D:My Document\HAD Sectidq\éomp{ain{ regard.doc -
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) A — ORFICEOFTEE .

A _ ACCOUN l‘ANT GbNERAL PKISTAN REVENULS

1 éqa» _ -"Sub Office ' ,

” : : PESHAWAR
&am.d | . Ph No:(091-9211278), Fax No:091-9211301
No. TM(F)/'I‘-40/Health Allow.2017-18/ /3 ‘ | Dated: 05.04.2018
- To, - o y
T \/The Accounts Oﬁ‘.'rcer (HAD),‘ ' _ 3)
. . Office of the Accountant General, L o -~

S o 'Khyber Pakhtnnkh‘wa, Peshawar.

Subjéct: . COMPLIANCE OF JUDGMENT DATED 17.01.2018 PASSED IN CIVIL

APPEALS NOS.1631-2112/2017, 216/2016 1344/2016&80( 811/2016 BY THE -

SUPREME COURT OI" ¥ PAKISTAN.

Pleasé find enclosed he'rethh the s.ccountant General Pakistan Revenues,

. Islamabad letter NO-TM/ 18-64/Circular/2017- 18 Vol-B- III/589 dated 12.03.2018, along-W1th its .

cnclosures on the above subject.

The Supreme: Court “has made the employees of Drrector General ‘Special
Education, its alhed mstltuuons/ Centers, NCRDP and NTD entitled - for Health Allowance

Hence, the Dxrector General Special Education has been transferred 1o Province under 18"‘

amendment and become a Provincial subject. 1t i is kindly requested to take the requisite actienon .

the above noted subject. Judgment under intimation to this office for onward. subnussxon of
_complrance report before the court, :

~ | ACﬁ%%%

- %(AGPR Sub Office Peshawar, ",

.. Copy forwarded to Accounts Oﬁ' icer (TM)

office. of tl:e Accountant General, Pakistan Revenues
G-8/4, Islamabad. S - : '

. . ' * . ' v .' ) . / . .>
. <
) s WD B ACEOUNTS OFFICER (™)

AGPR Sub Office Peshawar
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PESHAWAR HIGH COURT, PESHAWAR.

"FORM ‘A’

FORM OF ORDER SHEET
Date of Order ORDER OR PROCEEDINGS WITH SIGNATURE OF
or Proceedings JUDGE/JUDGES
1 ' 2

19.09.2018

' consequenceé of the impugned _ letter dated 03.06.2018.

: requlslte admissibility of health professmnal allowance from

‘W.P (No. 4301-P/2018 with Intenm Rehef

Prese nt: M, Muhammad Khursheed Khan, Advocate
counsel for the petitioners.

Mr. Moeen-ud Din Hamayun, AAG. for the
respondents.

Rk
Despite direction of this Court dated 1 1.09.2018,
the Advocate General Office failed to check the reievant :

quarter i.e. respondent No.2'and apprise the Court about the |

Today, the learned counsel for Lhe' petitioners produced
another letter dated 14.09.2018; whereby the Director Social-
Welfare & Special ‘Education. Department despite 'rcpcated

remmders of Accounts Ofﬁcer has failed ‘to provide the

| Finance Department and release of budget through SAP

7

system under object head of health allowance is still awaxtcd
| The lethargic and dlsobedxcnt attitude of the ‘ onccmed ofﬁccr'
has exposed him. llable to be dealt with under the contempt. of |-

Court laws, however takmg 1en1ent view, the Secretary

: Fmance Khyber Pakhtxmkhwa Peshawar is directed to\

personally appear before the Court and explain his posmon

XAMINER
Peshawar High Court



Yo 5 - .
: To come up for hearing on 04.10.2018:

Interfm Relief.
Notice for the date fixed. In the meanwhile,

. Professional hea}th allowance shall not be deducted from the

' petitioners.

\ 1 45 2¢
W e e e feann }

No of Pages, ..

.............

Copying fee o foooaaii il ..

.............
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7_5

Date of Preparation of ¢ apy. ... 2 55 Ga 22
Bawe of Delivery : 2er :
e ery ol Cops.... .. - ~g _(:7“ 2—46- : . ) : .
L H"t’flw‘d By | . ‘-L/..éﬂ //_:\9 o o

*Ayub* Hon’ble Mr Rooh-ul-Amin Khan & Hon’ble Mr. Justice Qalandar Ali thn.
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| G O\ FRUNMCENTT ('\‘"- - (\. BER PAKH & U\‘\J‘\’“"C“

|

‘ PN
ZAKAT, USHIR, SOCIAL WELFARE, S 1_ Ad. EDUCATION
‘ 8 WO N EMPOWY '"‘“M:Nl _PA \F.th:x\:l

SUMMARY = OP PROVINCIAL, CABINET

Subject:- DRAWL O F g-nzm;_jj_;-; ALLOWANGE BY THE EMPLOYEES OF
: SPECIAL EDUCATION A T
WPiN0.430/2018 NAZEER SHAH VS GOVERNMEN
PAKHTUNKHWA
. ,

-
O
T
M
5

£

Before the - 18“' constitutional amendment the 'erﬂployeés of
Dlrectorate General of Sboc:m Education,.'lslamavb'ad were allewed.and since
01.04.2011, :ﬂf;'er the 18" amandmaent they wé:‘c: working undar tha Secroary,
Social Welfare ﬁcz,n:.lx'tmr':ht, Kiavhor Pakhtinkhwa, T Ueir dovalipion anrl olnes

¢ esclonal Aliowanon vide

01.01.2012 the petitioner were receiving Heslih Pro

=

I"inance Division (Regulation Wing), Islamabad Notification (Annex-t),

2. Th_is allowance was stopped u/ Federal gc-\./ernmcni an szic:c"('Ji'<I‘f‘ucf\?/
- the peti‘tioncrc' ﬁlled a service appeal in Fc—:dera Service Tribunal, lulamea b aane
~on. 18.07.2017 J the I—edoral Sc:wCe Tribunal decided in favour of ihe pelitaners
C(Amnexl). L S

3. Thc. l-odonal Governn ent then challengcd the udgmom / dmdx lnn of -

llm chc:al Scrv1cc Fubunal in the Supteme Court of Pakistan bul l!w apex courl

. aloo dec1ded in favour of the petitioners (Anm_x-'H)

4. After sh’ifihci‘the services. from | Federal Govormmm to -Provincial
Government of Khyber Pc.t(l Lun;\uwa the cn‘o’ovcos of Speual Education werg
vxecelvmg the said allowance DFO\/ESIOH""”/ or 13.06.2018, the /—\ccoumam Omcor :
(PR-04) office of the Accoum ant General, r\h\'bcr Pakht urmw‘a has written a
letter to Deputy Commlswono Feshawar \'Vlth copy-to DH’SCt(“" Sotcial \/\/elfa're
and Secretary, Financ oI Dcpu riment that budget for the Hc_mh /\howam,o has
been allocated bUL the same ha s not been uploaded to the SAP © Selly puto Syalem
lill dale. /—\ccouman Ofﬁcur (PR-04) further clanru,d that the Accourilant leluml
Qlfice has re[eased the%éayment Heahh A'lowance) to these cm])loy(—m an Ihe
l(u| tiest of Social Welfan,:;Depa riment in compliance of the JUdeT‘(’H[ of Guprome

,uurl of Pakistan dated 17 01 2018, orowsno.xally and sub;oct to its ndm( sibliily

u

i

i

l .
l

l

I

!
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/, Sy , / : ,:L.’ : -“t B

e \\E ‘{y GO\/"R\”\' ENT OF W‘-*YBFR DDK‘-tTU\ KHWA o
RS o ZAKAT, USHR, SOCIAL WELFARE, SPECIAL EDUCATION
-. c? ";,}\;m,gfj'-‘t & WOMEN _r\!‘.DO\f\’EC’\ e wu D:PAn.r» =NT

o s_\ggr_gfrcxr{ IR PDO\/n\f“u\r C,Au\”

o Subject- Dt\/\\l\l __Q_’r:_tit,/\t..r HALLG O\/\ 5_~_t;t_gr PY THE_EM 'L.r.,. 1‘3. OF
e .SPECtAL EDUCA.roN : ,‘

WP.No. 400/2018 L7EER SHAH VS | O\/I_RNM NT ¢ or Y BER
TPAK aro\m WA -

from Finance Department Khyber Pai hrunknwa and that in case the released

'budqet is not been uploadeo :o the SAP Sysmm the payn‘\.ent of Heatth

| /\HowanCc will. be stopped (Anne,\ r ,)

r T
5. o Accordmgly the emptoyees of Special EJucatron tl ted 5 writ petition
under article-199 of the\consututron of Pakistan, 1973 and rcquOSttt for |
stmponsron of the above . mentioned letter of Accountant Gcnom\ K\\ybrr.f
f pakhtunkhwa and’ for contrnuat'oo of Heattn Allowance. -0n 19 0 ﬂ 2018 1) nn
ardor sheet |ssuod by hmt \onor 1\)\0 Court in the subject wiil pctrt‘nn tho nt\\lrt
r\\‘rm,tcd the Secretary, F.rnancc Nepartment, Khybear Palxhtunkhwn 10 PO Hr\\\\,
np\)tmr before the; c‘ourt\on 0. 10,2018, 1n compliance thh tho cout ortlrn e
Secretary, Finance Departmcnt opeared ‘before the courl on 04.10.2018 und he
honorable court drroctcr\ thc‘ cnrwhr\/ Financa m\,m.r.\mor't Hr:\t"t'-’rolr:-.f.‘.;.ion:.\l-
| ;?’:e» Heallh Altowance shall not be dCdUC\.ed from the petitioners ("rAnlnex-,\/:).
) - : t '*. o .
6. Finally, in comphance wrth the ordcrs of t-onor-abte Pcshawor Hrgh
;, Court Peshawar the Secretary Finance Departmont requested \frlo his ofhco
. M letter No. SO(th)/FD/SI’)SZt/ZOra dated 01.10. 2018 advising tnle departmont
/ | to move a summary being: the A'tmnlstratlve Dop"mmcnt after thosough analysis

for the approval to Chief Mrnrster, t\hyber Pakhtunt\hv\/a (Amrcx-Vt)

7. . Pursuoncc‘ © the orclar of Peshawar tngh Court Pe en’lw'\r dated
04.10.2018, the Chief Mrnlster [Khyber Pat\hrunkhwa rs rnL{UOS\l o to allow the

Hm\th /\How ance O thc pctrtrmo' and implement lhe ordar of ihe r\o\ araihio

courl. '
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f : \\:', ~ GOVERNR {MENT OF KHYBER PAKHTUNKHWA |
- Z, lﬁ;’ ' ZAKAT‘ -UShR; SOCIAL WELFARE, SPECIAL EDUCA TION
':,-\\‘,z‘_\fﬁ;, ' &. WO]IVIEI\ El\JlPOWE}\N] ‘NT DEPARTMENT. ! S
2rmr® o k' . : T S
SUMMARY, ;FOR DROVINCIAL (‘AB!NET N RS -

T .
: ~o b ‘
Subject:- DRAWL O F° HEALTH Al LO\NANCE BY THE EMPLOYEES OF -
' SPECIAL EDU(‘/\ TION .
o \| :

WP, No 430/2018' NA/FV‘!’ SHAH VS C‘OV!—RNMFNT OF: KI !YL“FI\

CPAKHT LJNKH,\/\/A .
I

i
vy
[

Lo .
8. On the. observalibns of Finance Department the ccpanmc‘nl ol Bl

Wullurc\ rwpondod and plovul,os mo reguisite m(o:mnmm The Financo Dapmbmont
Kiyhar Pakhiunkhwa propo: .n\l that the uul»J\ clocase ay. bo plased bolorw lln‘
Provincial Cabmct for apploprmh. orders with rng 2d to the approval of the -prapow: al
allowunee in lietht of Gourt Dm.n.wn alonawilh tho issua ol nv_m-~p.-1ynmnl andh athor nlliod

mallers (Annex-VIl).

g " The Chief Minister; Khyber Pakhtunkhwa in Para-20 of the summary has
alroncy accordaed approval Lo place thae subject issud bolora. the meeting of Pravineing

Cauhinel for approval please

AT PRI I ) B I

10, The Provincial CQVIHEL & racuasted to aliow the "Mealth Alcwanaa” (o e
palilioners and impleament lht; ordar of ey Fanoradsio Qoo ""‘Im.“"\" g
. . \
. \‘
. ,/--" ] /; (.;
goatmy " / ’
2 Bie J /
< - . . /
’?:l i % A : -"/ /’/4! \
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1\ _ ' : (I\1Ulsx\l\fl\'llxd'"b:\)*ti‘ HKI-AN
: _ Secretary to Goverrmant of Khy ber Paihiunkhwa
, / ' 4 aked, Ushr, Social Welfare, wpulal Educalion &
')_\ : -Waomen Empowearment Dcp')flu




GOVERNMENT OF KIYBER PARHTUNKHWA ‘
ESTABLISHMENT AND ADKMN: nmmm‘mm-r ;
‘ { CABINET WING ) | . \fk
No.SOC(E&AD]9-24/2019
- Dateﬁ Peshawar the 23t t)ctnbcr , 2019.

-

The Secretary 10 Govt of Kh)bcr Pakhmﬂknw a-

Zakat, Ushr, Social Weifare, Special Education & Women
" Department. -

BRPE F A

SUBJECT: DECISION OF THE mnm‘mx} oF PROVINCIAL CABINET
DATED 22.10.2019. - S .

Dear Sir, | |
' { am directed to: forward h{:temm the. following decision of’ the

meeting of Provincial Cabinet held on: 22.10. 2019 under the vhmrmanship of
- Chief Minister, Khyber Pakhtu nkhwa for mzpfa::menmuon

'EQRAWL OF H’EALTH ALLOWANCE BY THE Emmoves:s OF SPECIEL
.1 EDUCATION WP.NO. 43012018 NAZEER SHAH Vs GOVFRNMENT OF KHYELR~
| PAKHTUNKHWA - )

Decusnonofthe(}abmet . S s - ; ‘;i

1

The Cabmet approved Health Aﬂowance to the mvoived empl@yées: of
Spacia Educa’uon mslztunons at therate of one running ’oamc pay.

|
|

implementing ‘Department: Zakat Ushr, Social Welfare, Spema’u Educancm H |
, | Wumen Empa}werment -

2. 1 am w mquest fhat an 1mplemﬂmanon report cf the Cabinet
decision ag rcquued ander Rule 28 (2) of the Khyber Pakhtunkhwa GGovernment
Rules of Business, 1985 may: kindly be “‘umxshcd on top prmrit:y basis 10 the
‘Cabxnet Section, Aclmmx%tratmn Dx,paﬂ:mrm .

/Wﬂ
~ Copy tot- ﬁﬁ uw

%mgm _

. P.Sto Gecretary Admmwt:ratmn Dep& o

}, PA 1O Additional : Secrctary {Cabinet] Administration Dgggrtmgnt.
Z{ PA tn Dcputy Secretary {Cabinet] Admm)btrai.mn ; /

SEX “'mom m“mcm (cmawm,




_ |
AOVERNMENT OF KAYBERTP AKHTUNKHWA
S i ANCE DERA YTMENT ~

G UL ATION WING)

S

Dated Peshawar the 5-11-2019

NOTtFtCATlON e ' .
. — _m5 ' . _ ‘
No.FDf505_1‘%—!\)8-7/2019. In pursuz.\nce of the Supreme Court of Pakistan Civil Appeal

No.811/2016 tit\ed"l\/\uhammad -Atique~U-.'-Rehman g Otnhers V/s Federal Government of -
pPakistan through Secretary “Capital /-\dministration etc,” the Government of Khyber
pakhtunkhwa (Provincia\ Cabinet) has been p\eased to approve Health Allowance at the:
rate of one running basic pay o the devolved employees working in the Special
Education institutions from the date of their devolution 10 provincial Govt of Knyber

Pakhtunkhwa.

The above said a\\owence will be admissivle only fo the 'emp\dee's of

special Education |nstitutions of Khyber PakhtunkhWadevo\ved under 18" Const'\tut'\ona\
Amendment.. ‘ o , o '

_Secretary to Govt of Khyber PakhtUnkhWa
Finance-Department

E’ndst:No. 8 Date Even.

Copy is forwarded for '\nforrnetion.and necessary action to the:-

1‘4’conntant General, Khyber pakhtunkhwa, Peshawar.

o Pprincipal gecretary 10 Chief Ministet, Knyber pakhtunkhwa..

-3 principal secretary 1o Governor, Khyber pakntunkhwa. - :

-4 Secretary to Social Welfare, special Education & Women Empowerment Deptt.

© g Director, EMIU, Finance Department, Khyber,Pakhtunkhwa. :

6. PStc Minister Cinance, Khyber pakhtunkhwa.
7. PS10 Secretary, Finance Department, Khyber pakhtunkhwa.
g. PSto Special Secretary, Finance Department .

9. PAtO Additional Secretary (Regu\at‘.on),'F'\na, rtment
10. Master File. o - :
o I ig;‘f'“i?g RS
g st _ ‘
\ L U TR B/,/uw’ L
: L SE TION OFFICER (SR-H)
/ C ~ FINANCE DEPARTMENT c

¥



To, o . | o S S -
‘ - The Chief Secretary, , ' ‘
Khyber Pakhtunkhwa, Peshawar.

Subject: DEPARTMENTAL APPEAL . FOR GRANTING/ALLOWING HEALTH

S ALLOWANCE TOQO THE APPLICANT W.E.F. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL _EDUCATION
INSTITUTIQNS TO. _THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012. - o ' -

Respected Sir, . . : :

With due respect it is stated that I 'am the employee' of 'Spccial Education
Department and is serving as Supervisor. (BP-17) at the Government Institute for the
Blind, Swat, quite.efficiency and up to the entite satisfaction of my superiors. That the
Provincial Government approved Health Allowance at the rate of one running basic pay
to these devolvgd employees working.in the Special Education ‘Institu'tions from the date
of their devolution to the Provincial Government. That the employees of Special
Education Institution under the Federal Government were receiving Health Allowance

- which had been stopped/deducted from' their salaries against which those employees
preferred service appeals before the Federal Service Tribunal, I[slamabad and the same
have been allowed in favor of the employees vide - judgments dat_éd, 05.10.2015,
11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared
entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad tiled CPLA No.-
811/2016 with title of (Federal vaernment,of Pakistan through Secretary Capital -
Administration etc; VS Muhamniad Attiq Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by-the Supreme Court vide
its judgment dated 17.01.2018 -and ehtitled the employees of Special Education’
Institutions. for recetving of health allowance. That it is pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated .
25.11.2019 in implementation of the judgment passe‘d‘by the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 ‘and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from the date of their
devolution to the Province. That in light of the Judgment of Supreme Court and
Notification dated 25.11.2019 the applicant time and agairi requested the -authority
concerned for the grant of Health Allowance in light of the Priﬁ‘ciple(of Consistency but
nc reply has been received from the quarter concerned. That' the applicant feeling:
aggrieved from the inaction of the authority concerned by not allowing/granting Health
Allowance similarly to the other employees of Special Education Institutions preferred -
the instant Departmental appeal before your good self for the grant of Health Allowance.

It is therefore, most himbly- pra:yed that on acceptance of this Departmental
appeal the conoernea authority may very kindly be .directe‘d to- grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Netification dated
25.11.2019 of the Finance Department from the date of devolution to the Provincial
Government of Khyber Pakhtunkhwa. ‘ ‘

E87Ep
e Ol)a?ggitﬂ’ :

I M& /”. :

sul, Chowkidar (BPS-03),

‘Spéciai Education Deaf & Dumb Children Schooi,
Dargai, Malakand .

Dated: 18.01.2022.




VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Hussain Gul (PLAINTIFF)
(PETITIONER)
VERSUS -
(RESPONDENT)
Special Education Department (DEFENDANT)

I/We_Hussain Gul
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022 W |

CLIEN

day

A E D

MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



