13" June, 2022 | Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Khyhg,:
Wher Pakhtals
A v yomr tE q‘
Servige 1y :-lb:x:::aiva

APPEAL NO._?_Z{_'}_/ZOZZ Diavy no. [0S

Mr. Faiz Muhammad, Chowkidar (BPS-04), e LD 2027
Govt: School for Hearing Impaired Children, Munda Dir Lower.
......................................................................... APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Womein Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER: _
That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from
the date of devolution under the 18™ Constitutional Amendment to the
iled to—2aYProvincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor

€g rar of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Chowkidar
(BPS-04) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government cnacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment

Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

AN NI X UL e e e e sessenccsesssencoscassassossossssesssessssssssasansassancassassssas A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as anNEXUIE..cevviureiiiiaeriianniinecianennnn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEXUIE.ceiveeiiutisreetererierenereseresscinssenssensensone E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.......coceevmveereennennnnn. F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



>

for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure...c..oeeeeveeeieiiiennnennenennnn. G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNeXUre..cceevreiieeriseseseraeseanearencaennns I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
* concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
00§ S5, 03 < J.

10- That appellant feeling ag.grieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A-

B-

C-

D-

E-

E-

That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department. '

That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.
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G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for. _
APPELLANT
FAIZ MU MAD
-
THROUGH:
MIR ZA SAFI
ADVOCATE
CERTIFICATE:
It is certified that no other earlier appeal was filed between the parties.
Y4
DEP NT
LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3- ANY OTHER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR
APPEAL NO. /2022
FAIZ MUHAMMAD VS SPECIAL EDUCATION DEPTT:
AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

%
A
MIR ZAMAN SAFI,

Advocate
High Court, Peshawar
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ln lhns backdrop. thc appcllams ﬁlc.d nu. msmm appeals with
the following pr'wcr - o

Il is, lhcrcfon., most rcspcctfully praycd tlnt the-
‘appchant bcmg cntitled to Health Allowance being
covered’ under category of Health Personinel, the said
“ordet dated 21.03.2016- by respondent’ No.l  may
therctore, be set aside and it be declared that the nction

‘of respondent No.l in swithdravwing the suid allovangs® N

and recovery thereof from the salaries of appellaits, is,

P

malafide, illegal, violative " of principles: of locus|

pocmu..mmc., unl‘.ur, muust unrcasonable,. arbxtr'\ry

fancitul and capricious and ‘that arc entitled to receive|:

the: sume, [rom the date it his bcc.n w:lhdmwn and
stoppcd lrom p.\ymcnl

The lc.xrm.d counscl for the d])pcudnla a.guud lh.\ '
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Co 4 <.4,$ o SIK(R)L .\/Z()lﬁ,’clc. with M.Ps

;»s'nd bcnchk

“1 “11‘1’0'1 nl hlS \usxon th learneg. (.ounu.l for - the
nppcu:ln!s x\..fcru,d o the ,n~.h:uu.nl-. O FST dated 05.10.2015, 1 01.201¢,
- S - l:s 0s. 201 ; and- 14,12, ’0)0 p‘:.\.\cd in /\ppn.nl'& \lo ""-J(R)CS/"’OIS S67 o
o T s7s (R)t&./"ox: 170 w5y, L EVN 1251 2015 & 3y

405(1{)C812016 and prn\'ul for llu. SN relicl; The |

vchcmcml.y arcucd that (he .t.xpondcnl -Finance., Dl\'mon e

o
nr_'ucgl counsel

ns blmvim' ho(
and cold in the same Imt;uh a8, on the (mc h.xnd it h.xd .uhnuu.d the clmm of
lhc.. .w,;;.l "us in PRI D Gl Pasinwige. Coikmen

S ~Islamabay ngh C.oun Islamalbag w

Is

SR iiahie H:‘.*. ble
lulc on the ather h.md
ated 2l U3,
-once sranted ang aclcd'upnn h

+ they du.luu.d
"()l() He: conu..mlcd lh.xr the IJcm..l't

“the same. dnun vide: uulu d

ad ereated a \'L\lul right which coyl hotbe = = i}
‘ '_ ‘ Withdrawr, 'umlau.r.xll\. in \ml ation of p(mcmlc of .n.uur.nl dustice, The
' ' - Jearmed' LOIHI'-LI for (hu .xpmll.ml lastly’ argued (llal nnpugncd orders were
~void ab uuuo coran- “Nom-judlice and

having po snctity of ns
\\uh(lmw.xl A Soppage of vy

ary :ummuiud'ln Punishimen which ¢q
be Swarded withoug .\dnplmy' the

¢ due Process of [hw. pmvulul undcr the

- (,uvunmt.nl Servants (13 Hn. ‘uncy uml Uv.uphus.) l\ulu 1973

4. - The nppc'xl\ were lcw;lul by .tie rc:ponduuq ll vAs state l

that the sajd n”ow:uu'c wits Lo
i
- fall pmlm- thn -lc.uu.w

.ulumuhlg to the

T

appcu:uu:, as they did nq

3 of huhh PRsonng| | because hmith person

hel meant .

' -a person whe! llcld a pos( m Jn\' institute or org

“in the. hcalxh scctor and mcludcd in Ss.hcdul(.-

the Hcal(h Allowance was allowcd provis

anization dchvcrmg scrvices
L [¢ w*xs furu.c.r submxttcd tha .
sionally (o (he appellants by the . S
AGPR on the b'ms of C/\DD Division’s lutcr dated 06, 08: 2012 buy

sub&cqucnlly that Dnv:sxon sent a reference 1o (he Finanee Dlvm

its concurrence for admms:bnhl; of Hmllh Allowancc which u.gxcucd the| . SR

" same on 14.03;2013 on.the ,groux*d Umt (hcy were mvolvcd in .hc proccw
* of education; training . nnd rumlnlu.mnn of dis:

on lo scck _

abled. x..lnld;cn and’ Personsy :

with chs.lblhm.s and; hu couly at be declared qy health e ersonncl lo'

become entitled - for (he .~..uu .xlluwmlcc. The CADD on’ [3.03. 2013 in ftgd -

< Conununiciion (o AGPR um\cvc.d sam.uon or the IIc.:\l(h-/\llowamcc o 11'
_____ DGsE cmployccs \\nhnul cu..c.xrrcncz. of the I‘mancc Dmsu.n rand the o }i o
AGPR . made rrovlkmnnl mymeni o the appcllants, \vhxch was :
subsequently clm.onunucd .llu_r \crllu..umu ol umtlcnu.nl m or('t.r to ;
. R
' - prevent the misuse of thn a'lm\an\.c LY non- reniitled pcxsonm.l It was - :
4 submiticy by respondent No.2 heaith .xllmv.mcq was gr:m'u':d; wi(h’(h(:--‘
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o bcu.m.ca -F.G, PoJ\-

v t..-lﬂ'll.d oul by a mu.u-

_-‘.7 ¢ 5650, m(u)cvzl“u ete. W'N'M"

.tpprm'.ll ot the lime Minislm. iluough Hl summary

rnmcux llospuuls i.c. Pakist
clmxc and N.luon.xl lag

l‘lu. Ducctor-uc. (u,m,ral ol Spccx.tl E(Iuw(mn & Sociul Wclruc

\\uh (Iu: pmt:c.\.s o[‘ education,
n.lmbthl.x[xon of d:...lbls.d cIuIdrct

lhl‘(.u lLdu’dI GO\' an Institute of Medical

..u(ulc achlmblhtauon Mcdxcmc.

uhu..llmual bod) dLJIl

1 :md pcr';onx' With' dxmblllllta, wlnch w.ls

al’ lc.lm mcludmg lcwchcr
e Ministeria) wnl.
all within lhc ambit of health org

*healt pu‘sunnc!

-n'ofcswon S, pE ofcssnonnl*:

.\uppm(wu / .uu.xll.uy hld[l did nul
anization ang ceuld net be dccl

.;llu\v‘uxu..

do&.lo:.s adnmu..u.um

arcd ay
o get the saj

AGPR in its parawxsu commcms suby
Parkh F. Lodhx

The u..'»pumlt_nl No:3 |, ¢,
mucd that the ldcnlu.al cascs- tulcd Dr.

cte. vs Sccrctary Fmaucc were still pc:nduu> bc.[‘ozc Ulc

Hon'ble Suprcmc Court ofPaklshn R o : '
_ S._. | Wc hu:d lhc Icamcd counscI for thc. partxcs and pcruscd the
. record, RS :
G. Hu. ht..xllh allow;

-

" appellants comprxscd of Acadcmu. and: Administ

‘,“chulauons Wing of the' Fin

_that 'hcallh personnel*

-The appcllants arc ncxthcr deput
. authority nor hnvc ‘been” cngagcd

- They are also not bung paid-from

incee ;.qu.\l to anc bnw. pny o(’ummng s.tl.\l’)"

the cnployming of

ith L“LL[ hum Q1.01 2012

was granted (o the hc.xllh
(.novunmcnl. in Hl S

pc.r‘:mmd in
.‘u.hum. W
ndmxssxblc o non-clx ucle c
'lcucr

l~cdcrul
10 way nmdv..

adres., In reply to-a quu‘y raiscd by AGPR vide:
No. TM./lb 64/C.SHP/IU’SIZOH 12/18 dated

ange Dwmon vndc. U. O Na. l" 2(13)1(-2/2012-
172 dalcd 27 03 2012 lumxslu.d d&.[' muon ot‘ lhc he

mcant a persons w
organization dchvcnnz_, scrvices

in - llu. hc.xllh scetor and mcludud in
Schcdulc-l but did not include |

person who was on deputation (o the

Federal Govcmmcnl ﬁom any Provinee or olher authority and who was. on

asis .or who Wiis paid (rom contingencics.

:momsts (rom any Provmcc or other -

contract, or on work charged b

on. contract or on work' chargcd ‘basis, .

spucuxcally mow_d for -

bcing' an-

raining and:

2. 03. 2012 the _

alth personticl by stating
ho held a post in any institute or

conungc.ncu,s. On lh<. conlmxy, they are

civil servanty under .su.nun 2(b) of the Civil Serv

dchvcrmg scrvzccs 1o lhc disabled children 7 pers

.ml.s Act, 1)73 and are

ons. ‘The bcncﬁcmrlcs /

10 the dcﬁmuon furnished bv ‘the I"mancc ‘Division vidc'llu.ir u.0. dated -

27. 03 2012 lhc appcllams arc uxullcd to Jealth allow.umc In paris-6. &7

undcr Facts of pnrawmc comments Filed bc(orc the Hon' ble Islan}}lbad I-Iigh

nrn -u'\ o "]‘ E“ t‘
F:\ L5 kJ\J M

o Wac s ‘
. aat v a
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6. 56.) 0 m(R)(,V"om, c'xu. with M.Js.,

Courl Islam.xbad on bch
Nn 4007.'2014 it was calc«urmlh admitteq” th
C.’\DD agnm mommul NIS. / l]Os cnnmlnmg
" as. HP:\ for DGSL‘. for ﬁn

cndor“. lhc NIS 7 BOs andd l'on.v.full)' (lc.tluclul
mxlllun of HPA Ica\'m"

:\ppcllan(..) e, 24 cmplm e

alr ol' Su.ruary I7i umm.c Dlvnsxon in Wul l’L(i(i.l)l)-

atin -Apnl 2014 Minse 'y of

aneial yu.u 20144 H hnwwu DEA. refused to

an amount of Rg.92: 542,

under the criteria " of cnli

tlcment of FIPA, as per DI-A (LAUD)
,undcrslandmg. DO

delter. dated 09.05.2014 was  issucd by FA's
Orgamzauon 0 AGPR for sto

T Was duty of AGPR 10 take action- ‘on the said -

cnmlcmcnl. It was praycd th:u the petition w

. CADD & PGS, llu.r-.lnn:

'6f:"iéspo'ndcnls. Now the

cl‘

the Finance Dnvmon b’ (.\c.luclul

(‘mm the list
lm:mca. Drvn.\mu h

48 coame up ‘with dx('lcrun

stand, 1 Qs nen .tllowul i approbate - and peproly

ates-No luL,xc.\l reply has
been submuu.d by

the xu,)onduus for d\,prl\'m

Iegitimate rights, A large nimbey u(‘ unplnyuca ol the Federal (;ov

similarly placcd. are gelting the said .ulvnn(a['c Wiy,
be del’lVCd is not clear from what has be
~ the Hon' ble lslhmnb.xd llu,h (..ouu

cromernt,-

cn wuucn in the comments. belore

blamubad and the Federal Scrvice

~ Tribunal, "This scems to be dxscnmm

25 of the Constitution of' Islamic chubhc ~of Pakistan, 1973, Further, the

--nppullanls ‘have been dirccted bv respondent No.l to. _refund: the paid

- amount wluch is agamst the puncx]

Hon'ble’ Suprcmc Courl of Pnkxsl

oncc granted and nclcd upm created a vested right whxch could not be

1olnuon of natural justice, I js
laiv that bcncﬁls reccived hy

Q
wuhdrawn umlalcmllv, in v

a cwll :zcrv:m( cvun under c.rmncom order

passed by the compclcnl .xulhomy wuhnul .m)' (ault on the vp.u'l of civil -
servant could” not be recov cred even il

sulm.qucnlly wuhdr'm n ar u.auﬁu.d’ We
< the h"hl of the Judvmcn( of Hon' blc Suprcmc Cour( of Pnusl..n (

PLD 1992 sc 207, chcz:. 1o this’ extent, lhc im

legally sustainable and liable to be sct asid c. |

‘eported in

i)UL.nLd orders are not

7. : Wc wauld lxkc. to make an cn1pl1as§S' on the Jjudgments of the

I‘nbunal in Appcals No "24(R)CS/’7013 and 381 to 495([’;)(:5/2}016 .d;(gd :

i":dv . l . ey S iguna

L ninae

a prov;\lon ol Rs. 100 millian

Rs7458 million for- the, petitioners’ (now :

who bclonbcd to medical prorcssxon and camc

ppagc of HPA to non-cntitled cmployees and

letter .'md' decide -

an 'ndmmx\lr.mw. issuc with .

g thc appellants oI’ their,

then, lhc appellants .

alory trcalmcnt oﬂcndmg Articlz 4 & °

dle of locus pocmlcnlmc bccuusc (hc -

an’ has consxstcntly held lhat (hc bcm.m '

an cst'xbl xshcd‘ :

the Lenelicial order’ was

¢ are I'muhul to take this view in

o
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US.10.2015 and 14.12.9010 whersin the conu'dfvu:'.\'_v relating to. Health ,
._Mlowumé has already been :x-:.\olqu. When confronted with the said l}lél, "
the respondents havie ('uilcd 0 d'cn_\‘ the fact, As such, the action ol il)c .
respondents appears to be inconsistemt in the light of the ulbrcéncmion'cd .

. Judgments on account of Ariicle 25 of the Constitution which guarantces

cqual rights and cqual protection of law f{or cvery citizen, To ensure : ' v

uniformity, rule of consistency must be applied while considering the case
Apes Cort vide s Jepaent jn tha

casc reported us 1996 SCMR 1185 has alvcady beld tha. »

povenanuce demandy tiai 1l b;;lcﬁiq ul'the s

ul’ the sppellonte, Sinee e NI T IC

rule of sood
aid decision be uxlcn'dc_gl to -
otier civil servanty alsa, who may not be p:u-'lic;s to the litigation, ills(cal:d of'/'
compelling them to approach th&'l'ribguul or any other legal forum. I-lc}{xcc;

glic claim of the appellants js required to be decided on the s

ame analogy 1 .
principle as framed in the cascs o_f Dr;.l'-‘amxkh Fiaz Lodhi and others by‘thc: '
Tribunal vide its judgment daicd 05.19.2015, 11.01.20 16 and 14.12.2015,.

: _ ‘ N A . M,
S.

Foregoing.in view and following the rule of consistency, the .

impugned ‘orders '(l:ll\:\lilzl.ﬂJ.Z()lO and 25.03.2016 are set aside yvith i

direction 1o the respondents to continue the Health Allowarice already B N
grinted to the appelants sinee 2012, and 10 relund all deduction made in : o
complianee with e ipugidyl arders’ within g periad ol g month from ke ,
. . N R . 'y N . N
the date the VRPN e this judpiment s receiviad in their office, Since the main . ‘ 1.k
"o . : . p
appeals have beenaccepied, iMise, Petitions are algo accepled, 1 £
. ! ) X . . . [ e
DR ‘ Judgment apply ali ihc_ titleed .‘nppcals atiatis mutandis, , PSRN L& f o
: ' ‘ - H P
. . ‘ N R ;’
10, There shall be no order as 1o costs, , : ’ '
.- . Byt
1. . Partics shall be informcd-:‘xccordingly. - : T o !ﬁw‘;a:
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- Judgment to apply all the ﬁitle,d mufatis mutandis.

.. | . . . ' : 5 ' . .
05.10.2015 and 14.12.2016. wherein the controversy relating to Health
Allowance has already been resolved. When confronted with the said fact,

the respondents have failed to deny the fact. As such, the action of the |

respondents appears to be inconsistent in the light of the aforementioned

judgments on-account of Article 25 of the Constitution which guarantees

equal rights and equal protection of law for every citizen. To ensure
uniformity; rule of con31stency must be apphed whlle considering the case of
the appellants. Since the Hon ble Apex Court vide its Judgment in the case
reported as 1996 SCMR 1185 has already held that “rule of good
governance demands that the benefits of the said decision be extended to
other civil servants also, who may not be parties to the litigation, instead of
compelling them to approach the tribunal of any. other legal forum. Hence

~thé claim of the appellants is required to be decided on the same

analogy/pr1nc1ple as framed in the cases of Dr Farrukh Faiz Lodhi and
others by the Tribunal v1de its Judgment dated:05.10.2015,.11.01.2016 and
14.12.2016. . e i

o ’ : l o R . b :
Forgoing in view and following the rule of consistency, the impugned orders
dated 21.03.2016  and 25 03 2016 are set aside with dlrectlon 1o the

respondents  to continue ‘the Health Allowance already - granted | o the

appellants since 2012, and to refund all deductlon made in ‘cornpliance with -

the impugned orders within a period of one month from the date of copy of
this judgment is recelved in their office, Since the mam appeal have be
accepted Misc. Petition are also accepted I

There shall be no order as ito costs.
Parties shall be informed ai!Ccordingly.

18.07.2017



- : Muhammad Attique ur Rehman ' > T ' P
v ete. ‘ : (in C.A.811/2016) . '
...Respondents(s) : | | R
For the .Appellant(s) Mr. Sajid Ilyas Bhatti, DAG N - 'b
(in all cases) Syed Rifagat Hussain Shah, AOR - R
. ‘Ms. Saadia Kanwal, 5.0 Fin. :
Mr. Abid Hussain Channa, S.0 Fin.. :
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzaq, AAO MEG .
Rawalpmdl
e For the Respondent(s) In-person :
For the Respondent(s) Mr. Muhamrad Ilyab Lodh1 ASC . 1
(in C.A.216/ 16 : Malik Itaat Hussain Awan, ASC - 4 4
o }
Amicus Curiae: Mr. Muhammad Makhdoom Ah ' _ .
Khan, Sr. ASC ' _
Mr. Slkandar Bashir Mohmand AbC ' '
Date of Hearing ~ ~ 17.01.2018." 4
JUDGMENT -~ - - N
UMAR ATA BANDIAL, J.— By lesave of this Court R B
granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the . ' ‘ g
several connected appeals before us, the appellant-Federal lr :
Government challenges the judgments delivered on common , “ R
questions of fact and law by the learned cheral Service Tribunal . |
on 05.10.2015, 11.01.2016 .and 1‘8.07‘72017. The judgments ,J
impugned in the connected appeals declare the respondent : L
b - employees of different institutions functioning under the - . '
Directorate General of. Special Education (“DGSE?’)'to be entitled
to payment of Health Allowance granted by: t.hé.' Federdl t
" Government vide its Office Memoranda dated 04.02.2012 and | (
06.2.2012. These Memoranda are issued by the Finance Division
(Regulations Wing) Government of Pakistan pursuant t.o' ,
approval granted by the Prime Minister under the Rules of ' e z‘
A}/ o Business, 1973. It would bé useful to reproduce the two - |




\f’;'- ' memoranda containing the terrhs and conditions for the grant of

ST e A i

- . Health Allowance to eligible perSOns

Government of Paklstan

Finance Division , : . i

" {Regulations Wing) g : |

F.No.2(13)R-2/2011 ) Islamabad, the 04t Feb,2012

OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO
: ONE_BASIC_PAY AT THE INITIAL OF THE
SCALE TO.THE HEALTH PERSONNEL IN BPS
. SCHEME. '

R e T R

The undersigned is directed to say that the.
Ordinance No.V1 of 2011 that.sanctioned the Career Structure for
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the fi¢ld and all health personnel -
have consequently reverted to the BPS scheme. In order to : s
compensate health personnel for the loss of benefits sought under . : o 4
CSHP while preserving their status as Civil Servants,.it has been
decided by the Federal Government to grant adhoc allowance equal ]
to one basic pay at the initial of the scale to the health personnel - ‘
in the employment of Federal Government, in BPS schéme, with ‘ ki
effect from 1st January, 2012. This will be in addluon to theLr : P : !
emstmg pay/allowances in BPS Scheme. .

53
il

2. This Division’s OM No.2(13)R-2/2011-698 dated 17th : ﬁ
November, 2011 may be treated as withdrawn w.e.f. 26 12.2011. B . i

. sd/-- . o
(M. Munir Sadiq) i
Deputy Secretary (R-1)” '

...,_,_.«_,-

TR

ke

RS

P

AT

SRR

“Government of Pakistan
Finance Division
(Regulations Wing)

F.No.2(13)R-2/2011-777 Islamabad, the 06% February,2012 o '

L

o i

OFFICE MEMORANDUM }:

| | | ;

Subject: . GRANT OF ADHOC ALLOWANCE EQUAL TO ONE |!\

BASIC_PAY OF RUNNING SALARY TO THE HEALTH - . i
PERSONNEL IN BPS SCHEME. :

In continuation of - Finance, Division’s O.M. : :
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the ' : . : i
Federal Government to.grant benefit-of one basi¢ pav of, runnmg
salary. as Health Allowance. to the .health. persornel in' the
employment of Federal Government, in BPS scheme, with effect
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24,000°
per month for House Officers respvctwely w.e.f. 172011 will

ettt TR 2

contmue

Sd/-- :

(Manzoor Ali I&han) g

Sr. Jomt Secretary (Regulatxons)” ?

(emphasis supplied) . :%

' ~ 1

: A i

2. . Learned Deputy Attorney General has .contended , i

. . ' 1

| ' . I

/ that the Health Allowance granted by the Federal Government is 512

v ' ’ R .}’]i;

1 f . H,“.

available to health personnel in the employment of the Federal 1]

. : i

- ‘ : ‘ i

' / Government in the BPS scheme at three hospitals established in i
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‘ ‘
P .

\ﬁ?:e Islamabad namely, Pakistan Institute: of Medlcal Sc1ences

(“PIMS”), Federal Government Polychmc (“FGP”) and Natlonal
|

Inst1tut1on of Rehablhtatlon MedicineS‘ (“NIRM”). The employees
\ : g :

at these hospitals do not have a career structure in Dlace after S

the Career Structure for Health Personnel Scheme Orchnance,.

2011 (“Ordmance”) lapsed on 26.1. 2011 The Health Allowa_nce

was accordmgly granted by the Federgl Government asa form of

compensatlon. It is clear from the- two mernoranda .dated

04.2.2012 and 06.2.2012 reproduced above that the Health™ ]

Allowance is granted to “health ‘persomiel”. ,Howeﬁief, the ' 'v "

compositiori* of the category-of emploj‘rees that are eligible for the
benefit has not been provided thereil“l. The respondents who are o
S . ' ' . £
: \ B B

several hundred in number are unrepresented by counsel..In I

e rF Ty S

view ef the fact that a large nufnber ‘jof employees are affected by ;
the instant controversy, the Coﬁrt I‘lasl ‘so@lght assistance from o . ’
Mr. Muhmpmad Makhdoom Ali Khan, Sr. ASC and,Mf._ Sﬂlcanldar_ S 2:
' Ba.lshir " Mohmand, ASC as arriicLs curiae 1n the matt'er, ' : [ ﬂ

Mr. Sikandar Bash:r Mohmand ASC made able sabmlssmns ' ' 4 L

T
T TERTICT

before the Court that hlghhghted important facts and: - i
documents on reco‘rd which simplified the controversy
. . |

3. ~ It transpires that an Qlfﬁee Memorandurri dated 1|
27.03.20 12 by the Finénce Division (Regdle,tione Wing) .clariﬁes | I
that the terl;x} “health personnel”, used in the- ébove mentioned
_memeranda beers the meanihg given to Ithat ':EXpresision in ' '

| :
.

'appreciably.

Section 2(b) of the Ordinance. This definition refers to the-
| | ' SRS
‘ contents of Schedule-I to the Or‘dinance which specifies the

service providers who qualify as health personnel. A perusal of -

?"v\ Schedule-I shows that five categories of service previders are Sy

~ | )
s - ‘ |
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classified as health personnel, namely: Doct'ors, Allied, I\lursee,

Paramedics .a'n.d Support. Tl'ie servicee speciﬁed under the

categories of Paramedics '. and{ | Support include Teach‘ers,

Audiovisual Operators,. T echnicians, Lilararians, etc. :

4. The aclr’nmstrauve Ministry for the he'alth
trtutlons of the Federal Government at Islamabad is the

M1n1stry of Caprtal Admmlstratmn and Development D1v1s1on

(“CADD”) It is an admitted fact that v:de order- dated

13.03.2013 the Mll’llStI'_Y of CADD granted the Health Allowance. |
to the employees of the DGSE and its all1ed spec1al educatmn :

' centers/ 1nst1tut1ons including Nanonal Trust for the D1sabled,

(“NTD”) and the National Councrl for Rehab111tat10n of Dlsabled

Persons - (“NCRDP”). The respondents - were ‘thereby

acknowledged as beneficiaries of the saidgrant and yvere paid
the Health AllOWance with effect from 01.1'.20l2' until

27.10.2014, when the Finance Division informed the Accountant

General Pakistan Revenue (“AGPR”) that only health personnel

working in Federal Government hospitals and clinics were
8 HHC. .

qualified to receive the Health _Allowarnce. ~’l‘l1e AGPR

correspondmgly mstructed the DGSE to stop payment of the

ea1d allowance to its employees as no budget allocat1on for the
said emolument had been made in the ﬁnanc'ial year 20 14;-15.‘

5 .  The discontinnation of their llealth .:Allowan'ce .was
taken to the ,Islamabad High Court by somel of the responldents.
Vide order dated l7.9-.2~015 the léained High Court referred the

dispute -to the Secretary CADD for pasSing a ‘spealﬁing order

thereon; and t111 then restramed recovery of past payments of .

the Health Allowance from the affected employees of DGSE and

alhed centers. The Secretary CADD heard the parties and byv |
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order dated -21‘.3.20'1'6 ‘rejected the‘ entitletnent “of the
espondents to receive the saud allowance. The pr1nc1pal ground
of his dec1sxon is that employees of the DGSE were engaged in
the process of education, training and rehab1htat10n of disabled
children and therefore did not fall within the ambit ol' a health
organization. The respondents suceessfully'cha‘llenged‘the sald
order before the learned Federal Service Tribunal \lvhich' ‘has,
inter alt’a by 'the impugned jtldgment dated 18.07.201’% declared
that the respbndents are ent1tled to the grant of Health

Allowance

6. , Learned Deputy Attorney General has contended

that after the lapse of the Ordmanoe that had prov1ded a career

structure for the doctors, nurses and paramed1cs working in

PIMS, FGP and NIRM, the I-Iealth Allowance was granted by the
Federal Government ‘as compensatlon. to the “said health
personnel. He was, however, Aun'able' to show any

conlemporaneous direction 1ssued by the Mlmstry of CADD or

the Mlnlstry of Finance that restrlcted the grant of the Health

Allowance to the claimed employees of the three hospitals

specified by him. As already noted aboVe, the definition of health.

personnel provided' in the 'l\/linistry of | Finance Office
Memorandum dated 27.3.2012 is tzxride.in scope and there"fo‘re
unhelpful to his plea. |

7. ‘We - have examined the definition of “health
personnel” adopted by said memorandurn dated 27.3.2012 from
Section 2(b) of the'Ordinance which is to the folloﬁﬁng effect:

| “b) “health personnel” means a peraon who holds a postr in any <
institute or organization delivering services'in the health

sector and included in Schedule-], but does not include:

i} a person who is on deputation to the Federal

Government from any Province or other authority; '

i
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ii) a person who is employed on contract, or on-work

charged basis or who is paid from contingencies:”
8. It is noted that the: féregoing definition of health
personnel covers persons holding posts in any institute or
organlzatlon who are delive nng services in the health sector that
are 1ncluded in Schedulel to the Ordlnance Learned Deputy

Attorney General was unable to dlstlngulsh ‘the respondents,

who are employees of the DGSE and allied institutions /centers,

NCRDP and NTD, - from the pararnedie and support staff

positions that qualify as health personnel according * to

Schedule-I to the Ordinance. It is not denied by .the ,app'ellant"
that education, training and rehabilitation of disabled"persons
are’ services provided in the health' sector. These services fall

W1th1n the terms of Schedule I to the Ordmanee and therefore.

the prov1ders thereof quahfy as health personnel
9. Aecordingly, not only do the responden.ts fall within

the Category of persons who are, in terrns of F1nance Division

‘ rvlemoranda dated 06.2.2012 and 27.3.2012, el1g1ble for grant of

'the Health Al_lowanee ‘but their ‘entitlement has in fact been

admitted by both the Ministry of CADD and MiniStry of Finance.

In this respect the aforementloned letter dated 13.3.2013 1ssued-
by the Ministry of CADD is referred Also the affidavit of the

Secretary Finance, Government .of Pak1stan filed in the‘

' lslarnalaad High Court pnrsuant to that Court’s order dated

20.3.2015 passed in, Writ Petition No. 4007 of 2014, specifically
1ecords that the proposal approved by the Prnne Minister vide

Summary dated 25.1.2012 d1d not restrict admls51b1hty of the

Health Allowance to 'th_e perso_nnel of the three hospitals "

(identified by the learned'DAG).. For that reason the Finance

Lokt _(:.- A BB RA R
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«qﬁ‘.ﬁ : D1v1s1on Memoranda dated 04.2.2012 and 6.2.2012 made the - - . ‘ 2

allowance avallable to- all health personnel employed by the

Federal Government in the BPS Scheme

s

10. As ‘a result, the sa_ld allowance was peud to the

health personnel of the DGSE and 1ts allied 1nst1tut10ns until | -

T SR Lapacee eay

27.10.2014 when the Finance Division instructed the AGPR to

confine the grant of the allowance to employees of Federal-t;

ot
pas

. Government ‘hospitals and clinics. This instruction represents

merely a change of opinion which is not occasioned by an

amendment in the terms of eligibility for the Health Allewance. :

Therefore, as the Memoranda dated 04.2. 2012, 06.2. 2012 and -

27.3.2012 issued by the Fmance D1v1s1on Government of

Bl AN

Pakistan still hold the field in their original terms, there is no

merit in the ~objection by the learned DAG to'the_entitlement of

the respondents to claim and receive the Health Allowance. '

11. As a secondary and also tenuous argument, learned ' :

STl

e

Deputy Attorney General contended that the Health Allowance is

granted under executive fiat without any. ‘statutory backing

. thérefore the same can be withdrawn by the Federal Govefnme'nt _ ’

at any time. That is clearly a flawed contention. It is admitted

A L

that grant of the Health Allowance and the terms of cligibility to:‘_ '

receive the same were determined by the competent authority,
Ministry of Finance in accordance with Rules of Business of the

Federal Government. The original terms of the said lawful gremt

still hold the field. These were 'acted upon and 'payment.o-f the

Health AlloWance to the respOndents has confer‘red a vested

right upon them In such circumstances, the executwe 18 barred.

by the rule of locus poemtentzae from unilaterally rescmdmg and

»

retrieving the benefit availed by its recipients. Reference is made-'

3
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Pri@i— to Paki’sten, through the Se.crei:ar'v, Ministiv of Finance vs.’

- Muhammad Himavatulla.h Farukhl (PLD 1969. SC 407) and
The Engmeer -in- Chief Branch vs. Jalaluddin (PLD 1992 SC .
207). Therefore without a change of the terms of eligibility for T ‘ :
the Health Allowance even the- prospective exclusmn -of the
. respondents from receipt of the benefit shall constitute arb1trary
and unlawful action.

- 12. In the mrcumstances we do not' find any error or
defect in the 1mpugned Judgments of the learned Federal Serv1ce !
Tribunal dated ‘05.10.2015, l»_l.l.2016 and 18.7.2017. ‘
Consequentl}.f, these appeals are dismissed aiid the ei’ititlerrien’; ' ‘
of employees of the DGSE, allied institutions/centers, NCRDP i
ancli NTD to- receive the Health Alloviance' is affirmed. a,;

_Sd/- Mian Saqib Nisar, CF | |
Sd/ - Uhua AZa: Bandzal 4 l

Sd/- Ilaz ul hsan, ¥4 S h

I~
&
=
(1]
=
=3
e
w‘
e
®
o
o

-2

<

s v

Ry A N

s

s

CA No: 87/} 8/20 n CawilCrimma&l

Date of Prasentat jon: 20 pi2x

NG O WOTdS mmmimmrrr e a bl 2 e o RS
No of Follogamem Sl S S

Requisition F ;,:‘-:'}..w 5_’ R e - N 1

Copy Fee I lummmmm 3/ b. Z—« : : ‘ o o

Court Fee ‘,M“ Béé&mﬂ I
Date of Compiciion

Date of Delivery of

fpame




- | Ofﬁce of the |

Acceuntant General

. Khyber Pakhtunkhwa Peshawar
- Phone: 091 921 1250 53

No HAD/Allowances/Corresp /2017 18/422 - Dated:19,04.201'_8 ‘
- To . ' -

~ The Branch Officer,
Pay Rolle4 Section.-_ L

4

Subject: . "COMPLAINCE OF JUDGMENT DATED 17 1. 2018 PASSED
. . IN_ CIVIL APPEALS NOS 1631-2112/2017,216/2016 & '
8_06 811 / 2016 BY THE SUPREME COURT OF PAKISTAN.

. '1
¥ .

.1 am. d1rected -to enelose hereW1th a’ copy of A O(TM)
- No. TM(F)/T 4Q/Health- Allowance/2017 18/138 dated -05.04.2018 .

alongw1th Honarable Supreme Court Judgment for further compha.nce
© ‘under 1nt1rnat10n to AGPR Sub Office Peshawar accordmgly

e
QQ; “‘.‘ﬂ\'«\ g

. D:\My DocumentHAD Sectioq\eomplainr regard.doc




~4

" compliance report before the court, .

105 rhenhTM New (6ti\201 AWKhtins e o T40 s

®

N | QFFI_CEOFTHE | .
' g $ACCOUNTANT (;bNERLPAKlSTAN RLVENULS o
. .'Sub Office '
A , . - PESHAWAR -~
SO ' Ph No:(091- 9211278 , Fax No:091- 9211301
ﬁ:o TM(F)/T-40/Health Allow. /2017-18/ /3~Z , \Dated. 05.042018 |

- To, . o s ~
T \/1‘ he Accounts Officer (HAD), - v ; @ .
-+ - Office of the Accountant General, o o -

Khyber Pakhtunkhwa Peshawar. ‘ _
'Subj.e'Ct: COMI’LIANCE )F 'JUDGMENT DATED 17.01.2018 PASSED IN CIVIL

 APPEALS NOS.1631-2112/2017, 216/2016 1344/2016&806-811/2016 BY THD
SUPRBME COURT 01" T PAKISTAN.

L

Please f'rnd enclosed herewrth the Accountant General Pakrétan Revenues, :
Islamabad letter NO-TM/ 18- 64/C1rcular/2017 18 Vol-B HI/589 dated 12.03.2018, along-W1th 1ts i

enclosures on the above subJect N e

The Supreme Court ‘has made the' e/rnployces of Drrector General Spccral
Educatxon, its alhed mstrtutrons/ Centers, NCRDP and NTD entrtled for I-Iealth Allowance

Hence, the Drrector General Specral Education has been transferred to Province under 18“‘

amendment and becore a Provincial subject. It is kindly requestcd to takc the requrslte actxon on-

A
Li
the above noted subject Judgment under intimation to thls office for onward subnussron of e

Acc&:{rs M L
%(AGPR Sub Office Peshawar"""i '

, Copy forwarded to Accounts Ojj“ cer (TM) ff ice of the Accountant Gener al, Pak'stan Revenues
- G- 8/4, Islamabad. - |

i { 1
‘ i o

. ! n kY
i / - ]
. i

' ACCOUNTS OFFICER (TM)
AGPR Sub Office Peshawar -
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PESHAWAR HIGH COURT, PESHAWAR.

: - FORM ‘A’
FORM OF ORDER SHEET

Date of Order

or Proceedings |

ORDER OR PROCEEDINGS WITH SIGNATURE OF
! JUDGE/JUDGES '

1

2

19.09.2018

' quarter ie. respondent No 2 and apprlse the Court about the

requtslte adm1331b111ty of health professronal allowance from |,

' Court laws, however, takmg lement vrew, the Seeretary

W.P No 4301-P/2018 with Interim Rehef

l

Present: .Mr. Muhammad Khursheed Khan, Advocate
lcounsel for the petlttoners

er Moeen-ud Din Hamayun, AAG for the
'respondents -

BT T ‘ I
-

. Despite direction of this Court dated 1 1.09.'201 8,

conse'quences of the 1mpugned 'letter dated 03.06.2018. '
Today, the - learned counsel for the pet1t1oners produced .
another letter dated 14.09 2018 whereby the Dlrector Social
Welfare & Speclal Educatlon Department desplte repeated
reminders o'f Accounts Officer has. farled fo provrde the

! ¢

Fmance Department and release of budget through SAP

has exposed h1m liable to be dealt with under the contempt of

Fmance Khyber Pakhitunkhwa, Peshawar  is directed to

personally appear before the Court and,ex_plain his position.

the Advocate General Office falled to check the relevant .

ystem under object head of health allowance 1s Stl]l awaited. |

The lethargic and dlsobedlent attttude of the concerned officer |-

Y ~
Ut

XA ER
Peshawar ngh Court




. s
LV o '.
To come up for hearing on 04.10.2018.

'Inte_riim' Relief.
Notice for the date fixed. In the meanwhile,

‘Profegzsional healfh a{lowance shall not be deducted from the

? «
!

_petitioners.

- 48 2(
W 5 TE 76

,V-p~ - 2.'.2)-” ij.':&?{l/

Bate of Presentallion of A pplication.

Noof Pages . ] .. 9P

Copying e oo L. ' S
] P S .Z»é’_’__l ______ N "la.O?.?-
Date of Preparition of Copy..... 2-, _-: a l}_‘g_ 25 APR : |

Dureofelivery of Cos ..o |20 G2 D




o O\' ERNMENT OF g.(}.;y'f;.; y;‘,‘: 2P AT LN A,
ZAKAT, US} -1, SO AL WELFARE DL.C.!/-\.L. EDUCATION

«‘3 WONIZN EMP QW '—"’1\/}':.'\’1 DizP A F’\"L-l\

SUl\/H\ﬂARY FOR PROVINC!.!-\I... CABINET

=

Subject:- DRAWL O F HEAITH ALL ovvx\,\ic:r BY THE EMPLOYEES OF

- SPECIAL EDUCATION T kN
\/\/223'.1‘\.'0.430/2018 NAZEER SHAM VS GO [ERNMENT OF K Wu:R
PAKHTUNKHWA .

! .

Bcfore the ‘16‘“‘ constitutional - amendment  the employees of

)

(

D:rectorate General or Sr cial Education, lslamabad \.rver‘ al o«mq and sinc--

. '
01.04.2011, after thc-; 18" amaendment ’hoy \/\/c_.s'\:vow vgounder tha Son lnlmg

Social Welfare Department, iKhvher Pakhtunkhwa, Till d o e gy m\mn u.n. sl

.

01.01.2012 the petitioner were receiving | Healin :{r c--*;,luric::f Adiowarnicr) vicie

TN

Finance Division (R'egulation Wing), Islamabad Noti cation (Annex-l}, .

2. - This dHowmce was s‘aocped-by Fedeta' government and Eﬂf)(:(’.’)l'(,l!!'lcf‘/

)

- lhe petitioners IHCd a service appeal in Federal Service xr'mu al, lslan ‘Ixml IANG

on 18.07.2017, the lrederal Se:vnco l'rlbunol c.omda.d in Dvou. ol the pe mom rs

C(Amnexl). T Y

3. o Whe l-cdcml Governn ent then challengod tho Jucgmoi"{ / doulnlnn of -
Hm Federal Scrvxce rnbunal in the Suplemo Court of Pal\x stan Ibu} lhu APex m;;u(t

also decided in favour of the petitioners (Anncx -1,

4, After shrfmc LhC suvlces ﬂom ‘-cdcral GoveremcrM to Plovmmal
()overnment of 'Khyber Pc« rtunk wa the emplovees of Speual oucatlon WCFL,

receiving the sa\ld allowalnce provis lonaH/ on, 1u 08, 2018 the /—\ccoumam Ofncer

1
i
u

(PR-O4) office of the 'Accountoﬁ‘ General,” r\h\fbcr Pal’r*tunmw/a has wr;tt
Hletter to Deputy Commllsuone. Peshawar \A/lth a copy to Dlmct( r Sec'al \/Velfafc
and Secretary,. Fmdrce‘ 'Depu 'im' nt that budget for the Heali '1 Al IOW has
been allocated but the same has not been uploaded to the SAP ( om puto Sy c*m

Ll date. /\ccountant Omcer (PR -04) further clarified that the Accom lant Cmnm'»l

Olfice has released the m,aymeu Heahh Allowance) to these ompl chma (m The

lu|uest of Soc1al WelfamllDepar ent in compliance of the Jud\,mon( of ..;u,m.)mc.-

Gaurt of Pakistan dated | 7 01.2018, oxovlsno.]aHy and subjett to its mc‘.ln1l:=-.5f‘,l‘)llivl‘;).

l
it

|
b
[
t,
!

t




0
GO\/‘—R'\ MENT OF Y"YB“‘RDG HTUNY (‘—t\’\f/\ & 3
ZAKPT' UsSHR, S"f‘tDL\’\JE‘ FARE, SPEC‘A‘ DUCAt\CDt\t
|& WOMEM -t\“DO\f\.’EQ_x\ﬂ“‘\‘T D;:PAR'.‘I»"T" NT

SUt\ft ﬁ.i\R\ FOR PDO\/tx\lf“t/\t C,AE%\\\ T

PredE R

Guhject- “ )R/\V\! Mm i ALLC LOV\M ICE BY_ THE E Lt\n.'\ OYEL 3 t“p‘s_‘:_‘

........

SPECIAL EDUCATIC IoN O
we.No. 430/2O't8 \A7EER SHAH VE eo_\/:m«t\m T OF KHYBER
BAKHTUNKHWA - ,

/ . , . .
l . i

from Finance Department Khybe! akh‘unknwa and tnat in cese thr relea sedA

:budqet s not been up\oaded {0 tnc SAP System, the pa\/ment o} tteattn

'/\Howancx will be stopped (Annem V).

5. - Accordungty tne employees of Special [ducatton fltted a writ pet’ft‘tovn '
‘under. article-199 tof twe\ constitution of Pakistan, - 1973' and tequos led; for !
~guapension of the above menttoned \etter of Accountant Oenmnt Kt\ybtr

Pt \tt\\tunkhwa and tor cer}ttnuatton of Heatth A\\owance "On 19 t)ﬂ 201 8 I nn
aror sheet tssucd by tnmt tonm Ahle Court in ihe subjecl wril pt.,tt\\l)\\ ttm m\tltt
l\\lU(‘t(‘d the Sccrct’ny Funanw Department, Khybm Pak\'ttunknwt 110 pop tnnn\\ty
nppu ar botmc tho (‘OLH\‘OI'\qO’t 10.2018. 10 comph.mc,c. wilh the courl mttnt he

_ gecretary, t’tnance Depatttn‘ent cyole seared. hefore the © ~ourl on 04. 10 2018 and- the‘
‘ : _

' 'nonombte court chroctoct\ tho n‘(‘lt‘\’ﬂ\j l'tn \H(“(‘ Dmp,ntnwn\ il '.\Pmtt.:.:.\on ol

Heallh A\\owance shall not be deducted from, the petmoners (Anncx \/)

'\ . . II
6. l-\natly in cemphanu w1th tne orders | ot Honombt P bhu\"\/'\l High

Court peshawar the Secretary Fihance Depanmont requcsted vde \'tlb o[ttcm

lettcr No. SO(L\t)/FDIS ?521120ta dated Ot 10.2018 advising tn\s departnﬁ’ent

t

1
t .
to move a summary bei q ithe Aftn*tnlstratt\/e Dcpanmcnt after tho»ough analysis . .

forthe approval to Chief 1nlSLCl Khyber Pat_\ntunt\h\/\/a (Annc,\-\/t)

i ‘
i

7. . Pursuancc, to tht, orclar of Peshawar tngh Court Pesn'twm dated
04.10.2018; the Chief Nt\n\ster Khyber pakhtunkhwa is requested 1o -allow the
lealth /\ttnw ance to the pelitioners and implement \he order of t\\e‘ Honorabio

coutl. L o oy




deye g St

‘ GOVER §MENT QF KF lYBER PAKHT UNKHWA s
/AKAT UShR SOCIAL WELFARE, SPECIAL EDUCAI’]QN-:;;
&'*WC, V]EN EMPOWERMENT Dk:PAR IVILNI

i
SUMNARY FOR DROVINCIAL CABINEI

BN
1
)
i

“Subject DRAWL O F HEALTH AL LOWANGE BY THE- EMPLOYEES OF-'--_-_-J-:

SPECIAL I"DU(‘/\I'IOI\ AR _‘_
‘ T | k EER .

VVP No. 430/201 3‘ NA 2".!'\ SHAH VS GOVFI"’NMF‘NT Ot~ Kl IYL“F‘I".'

PAKHTUNKHWA ‘ . =
1 o ‘ i
. iri i . i‘ : _
. - On the observauons of f~ nance: Departmen the dcpormom ol “.nr.ml.

VVuHurc* responded and pnovuh:s the reguisite information. Ihp Financo Adapattaent

Khyhor Pakitonkhwia pmmm! that the subjeel ‘case pay boe placod  belorn e
y P

Frovincial Cabinet for approprn’gl' orders with regax to the approval ol*the proputiod
. |
allowunee in light of Gourt Peci: {
matlers (Annex-Vvli). | »
P | ‘

8. . The Chief Minister,} Khyber Pakhtunkhwa in Para-20. of the summary has
: , ‘ ; .

alroudy accordad approval lo plnc.« the subject issue baelore the meaeting ol Provineinl

thlnet for '1pp oval plm e . ‘ _ L

"

1
]

10, . The Prov\nncxal Catinet is requested to aliow the "Mealth Allcws ance” (o the
petitioners and implemant the ordor of v Honoralie Gount, T N
: . S ' : \

1 . ' . ,;7 S8 - 7

fon alonawilh the ssto of avar p mnonl anid ulhm nllnnl ,

i . . ey IR I N R 1
.| . ) . L / I} .‘ ) ,:_,\v oy __7-.‘

A (IHUI sx\l\m\ulxo IOREES KHA N

‘ ~'S:c(c tary to Government of }\hvbhr P ‘.‘\.*,:urm‘w/a

/ . Zakal, Ushr, Social Welfare, S puml Education &
’A_ ’ : - Women [’mpow,r:m.n Dnmrlu il

'

'

Lem o Teow
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GOVERNMENT OF KHYBER PAR ITUN

| NQSQC{E&BD}Q&MEOJ,? :
Dated Peshawar the Zsthctmm,QGlS

- The Secretary 1o Go‘ivt._‘fcf'-i{hy;bér Pakhtunkhwa | :
Zakat, Ushr, Social Wellare, Special Education & Women
Department. | ,

DATED

22.10.2019. o

Dear Sir, o ) - ‘ ' o
, 1 am directed to forward herewith the following decision of the
meeting of Provincial Cabinet held on 97 .10.2019 under the chairmar
Chief Minister, Khyber 'Pakhmnkhwé for implementation.” '

| ALLOWANGE BY THE EMPLOYEES OF SPECIAL

 DRAWL OF HEAL ‘ .
| EDUCATION 64302016 NAZEER SHAH VS GOVERNMENT OF KHYBER |

 DRAWL

| PAKHTUNKHWA

mm——

nel:

t

" l Decision of the Gabi

\ The Cabinet appfosﬁad:_Heélth«N&pwam;e- ib;ihe déy:bwed employees. of !
\

Speclal Education nstitutions at the rate of one runring basic pay. .

| : L . A t
| .

[

Wamée;n.Empnwermmt :

:
1

7. { am to reguest that an imp'lemeﬁtaﬁt;ﬁ report of the Cabinet
decision as required under Rule 25 (2) of the Khyber Pakhtunkhwa Government

Rules of Business, 1985 may-: kindly be farmished on top priority ‘basis 1o the

Cabinet Section, Administraton ,era;mﬁmﬁ.

Yauyfegﬁﬁmll, /

A 'SECTION OFFICER (CABINET).

oo
oy ]
: (VIR

1. PS8 tg:‘Sﬂ:é,ncﬁtﬁmY Administration Department. -
o pA to Additional Secretary {Cabinet] Administration Dep
3

artment.
PA to Deputy Secretaly {Cabinel] Administration Pepartmens

engs

 SEOTRON OFFICER (CABINET)

ESTABLISHMENT AND ADMN: DEPARTMENT \* ,@

l|mviemantim Department: Zakat, Ushr, Social Welfare, Specsa’iEducattonﬂ o

-

n



GOVERNMENMT AT KHYBER PAKHT UNKHWA
T R ANCE DEFA RTMENT |

R G ULATION WING)

Dated peshawar the . 25-11-2019

NOTiFlCATlON.

NOTIFIGATION 53 . ,
;l\_l_o.FI'){S_Q_ﬁ_R—H)S-71201S. jn pursuance of the Supreme. Court of Pakistaﬁ Civil Appeal :
No.811/2016 titled “Muhammad Atique-Ur-Rehman & Others V/s Federal Government of
Pakistan through Secretary Capital Administration etc,”. the Government of Khyber-
~ pakhtunkhwa (Provincial Cabinet).has been pleased 10 approve Hesalth Allowance at the:
rate of one cunning basic Pay to the devolved employees working- in the Special’i
. Education Institutions from the date of their devolution 10 Provincial Govt of Khyber
pakhtunkhwa. L ‘ - - .

L | Co b \ :
). The ahove said allowance will be admissible only to the employees of
Special Education institutions of Khyber pakhtunkhwa devolved under 18" Const'\tutional
Amendment. : L R ' o
B . ‘ _
! gecretary to Govt of Khyber;PakhtUﬁkhwa '
’ Finance Department

ndst: No. & [j‘ate Even.

Endst: No. & Date ===

Copy is forwarded for,informa‘t'\on and necessaly action to the:- -
1‘4countant Genetal, Khyber pakhtunkhwa, Peshawar,
2. Principal gecretary to Chief Minister, Khyber pakhtunkhwa. -
3. Principal Secretary 10 Governor, Khyber Pakhtunkhwa. ' |
4 Secretary 10 gocial Welfare, Special Education & Women Empowerment Deptt. :
Director, FMIU Finance Department, Khyber Pakhtunkhwa.’ ' o
6. PSto Minister Finance. Khyber pakhtunkhwa. s o
7. PS1t0 Secretary, Finance Department, Khyber,PakhtunKhwa. :
g. PSto Special Secretary, Finance Department,Khyber Pakhtunkhwa.
9. PAto Additional gecretary (Regulation), Finance Department. . |
10.\Master File. i o L !

o

i

 geCTioN OFFICER (SRAD
[ E NANCE DERARTMENT . ¢

i




\
!

N

. . . ‘ . ) . .'/ ’ l.|
‘The Chief Secretary, : : . ) @

To,'
4 Khyber'Paiklr'[unkhwa, Peshawar. :
Subject: DEPARTMENTAL APPEAL FOR CRANTING/ALLOWING HEALTH

ALLOWANCE _TO THE APPLICANT W.EF. - THE DATE _OF . .

- DEVOLUTION OF :THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL G()VERNMENI Ol* KHYBER
PAKHTUNKHWA .i.e. JANUARY 2012.

Respected Sir,

Dated: 14.01.2022. ‘

With due respect it is stated that I am. the employee of Sp(,Clal Education
Department and is serving as Superv1sor (BP-17) at the Government Institute for the
Blind, Swat, quite efficiency and up to the entire satifaction of my superiors. Thar the
Provincial Government approved Health Allowanee at the rate of one running basic pay
to these devolved employees workmg in the Special Education Institutioris from the date
of their devolution to the Provincial Government. That the employees of Special

- Education Institution under the Federal Government were recewmg Health Allowance

which had been stopped/deduicted. from their salaries against which those Pmployees-
preferred service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor of the employees vide judgments dated 05.10.2015,
11.01.2016 and 18.07. 2017 and the employees of Special Education Institutions declared
entitle for receiving of the health allowance. That. the respondent Department feeling
aggrleved from the judgments of Federal Serv1ce Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Sécretary Capital -
Administration etc; \% Muhanmmad Atth Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 ‘and entitled . the employees of - Special Educatio:
Institutions for receiving of health allowance. That it i$ pertinent to mention that the
Government of Khyber Pakhtunkhwa. Finance Department issued Notification dated
25.11.2019 in 1mplementat10n of the Judgment passed by. the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of

'Special Education Institutions of the Khyber Pakhtunkhwa from the date of their

devolution to the Province. That in light of the judgment of Supr 2me Court” and
Notification dated 25.11.2019 the applicant time and again requesteéd the authority '
concerned for the grant of Health Allowance in li ght f the Principle of Conswtency but
no reply has been received from the quarter concerned. That the apphcant feeling
aggrieved from the inaction of the authority concerned by not allowmg/ granting Health
Allowance similarly to the other employees of Special Education Institutions preielred_
the instant Departmental appeal before yeur good self for the grant of Health Allowance.

It is therefore, most humbly prayed that on acceptaﬁce of this Departmental -
appeal the concerned authority. may very kindly be directed to grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolutlop to the Provincial-
Government of Khyber Pakhtunkhwa.

]- Q{C’\Q L K

You’re Obediently

Faiz Muhamm%hﬁwkidart (BPS-04),
Govt: School for Deaf Children,
- Timergar, Dir Lower
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Faiz Muhammad (PLAINTIFF)
(PETITIONER)
VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Faiz Muhammad , )

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/'we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022 / 2
-

CLIENT

el 75

A D

MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



