.
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13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To

come up for reply/comments as well as preliminary hearing on

13.10.2022 before S.B.
*
/M

(Mian Muhammad)
Member (E)

-
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Form- A '
FORM OF ORDER SHERT
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L order or other procecdings with signature of judge

- . P

The appeal presented today hy Mr. Mir Zaman Sali Advacate may
he entered in the Institution Repister and put up to the Worthy Chairman for
proper order please.

WD ,
Com____ o
REGISTRAR — —~

This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on S ,5 ~ 9 2 Notices be issued to appellant

and his counsel for the date fixed. 2

CHAIRMAN

Learned counsel for the appellént present and
requested for adjournment to further prepare’/the brief.
Adjourned. To come up for preliminary hearing on
10.06.2022 before S.B.

*
2/

(Mian Muhammad)
Member (E)
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PESHAWAR
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THROUGH: M
MIR Z N SAFI
ADVOCATE
Office: Room No. 6-E, 5" Floor,
Rahim Medical Centre, Hashtnagri,

Peshawar.
Cell: 0333-9991564




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

Khyher ®aiditukiig

ervive RO
APPEALNO. 249 12022
MIETRY NQ.Z‘?-Z-,«.

Mr. Hazrat Bilal, Driver (BPS-04), - lo] S 2p22.
Govt: Institute for Blind, Mardan. o ! "'"A’""

1-

2-
3-

4-
5-

APPELLANT

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

That on acceptance of this appeal the respondents may Kkindly be
directed to grant/allow professional allowance to the appellant in light

é\iledfn—dﬂof the judgment of Apex Court and Notification dated 25.11.2019 from

the date of devolution under the 18" Constitutional Amendment to the

RegistrarProvincial Government i.e. w.e.f January, 2012. Any other remedy

lo]s [

which this august Tribunal deems fit that may also be awarded in favor
of the appellant. '

-R/SHEWETH:

ON FACTS:

1-

That the appellant is serving in the respondent Department as Driver
(BPS-04) quite efficiently and up to the entire satisfaction of his
SUpeEriors.

That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 wherc
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification

‘dated 01.04.2011 has been issued by the Ministry of Social Welfare &

Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 1is attached as

AN XU e e eeeeesereacnsnssosensasessesssssassssasssssnsssesssossasssnsssnsssneses A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUIE....ocveeeiernrnierenenereenrnnenenean C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEeXUIE.....cvvuiiireieerriinerneenernrnnrrereseneesencnsnns E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.......cceeeeveerevenennenns F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annEXuUre...ooeeeveeeiiaerernererensennnens G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUr€.....cvuveeerrneeciarennreeersnroncronases I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATNIEXUIC e e eeeenneesessascessassessasssssnasosesssssssnsessssnssssesssssssnsssonns J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

B-

C-

D-

to the appellant is against the law, facts, norms of natural justice and
materials on the record. '

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any

legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act

of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



2

it

G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed thaf the appeal of the appellant
may be accepted as prayed for.

A LANT
pk
H AT, BILAL
"

THROUGH: ,\A
MIR ZAMAN SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.
v

/
I{I/EIPO NT

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. 12022

HAZRAT BILAL VS SPECITAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

L 4
nﬁ/l{zz N SAFI,

Advocate
High Court, Peshawar



T 7 |
' 0 AE PUBLISHED IN THE NEXT ISSUE : ‘ |
QE GAZETTE OF P AKL

STAN FART

i

NoF
No.F.

- "3"2311 Cszrd (P ;
AAVEQNUENT 02 BAKICTAN
“’f) ﬁ:{ Hod TN C' pn*(i;;lfqa\; !
e F\" - !
LINISTRY, CF Sodial Welfare & Soacia !E:;:a‘;:h. :
|
~ |
'slamabad, e 1Y Apd 0 f
i NGTIFICATION é L
~a bam mf - ‘ .
On resrganiza aton & Sedera Sesratatial in putsuarca of TeSER tor ‘
. ' A
(Cipm n , ~ -y ' IR
(e taenth Amencm ) Ac[! 2010 {Act Na X of 2040 the faliowing Ceniras usdar the l
, g Gt the ,

QA.-
i

Spezial Educat\.on Dep’artmenthovern | |

3

Prir ir‘c cor

P
leiamabad.

CC:-

stry of Social Welfare & Scecta cdu'ahon ars transfarred (o 8

,"Naticna! &8 aectaj Education Comzlex (7

e MAEN3CRT.

 tre Social Weffare & !
ment of Khybe- Pakhtom Khawa

- Speciaf Ecuc arm Cenlre for Men! ady Rétarded G tma’ m Khan

Specia! =€uca lon Centr e for Hesring Impairec Chitdren, Swat

" Naticnai Spez 1al Zduiation Compiex Margan

. Vozational Tra! mm Centre, Tor Disatled Fe'se

Special C"""=tlo Ceantre far Vigualy Herdl uaw

W, “RC M

Hostel Facitiies ’\Ia\ cnal Special Sducaten C

\ocationai Tral n no Centre if

Spesial Educal qn Centre for
:c:‘la‘ Ecu

(") o
Cl L

(
4)
U
i
.
'0
t:r
(%4 1
J
o
Pl
=
[ ]
.

C'ean'ed Persen Pesh awar
‘Jsx.ui‘y ‘-hnu.:a;::ﬁ'4 Cw“craﬁ C
caticn Centre {cf Physicat Handic apoes uh‘ dre

- u

AE!
poration Pakisian Press,

secrateny. Fincnce Divition, .S"'f"‘b .
‘c-(:'c!f'w C"b“nt Blvisigr. is: ‘amabad.
Secre!s ‘-stcb""r“m? Division, islamchaod.
Chal Secre f"\, Gove ament ¢f KPX Pathawdt.
¢, ratAFore R St =TaRo R clekle] Cenad M S WING. Est:t'}shmerl‘
Diviston, 18 “rvubod : o A : A '
7. Ak Muha m"\sd thorid Siddiaut. Tiregter Genel MS WingG,
: cstcbts\"mw\ Division, fs.amated. | |
g, Secralc. Sq*uﬂ Weltars & Scec’cl c"uc:""on Depcﬂmeﬂl
Govem'rcm of KPK. 1 P«shcwn : E
9. Cancermed Cpnlig: o ) L .
10.0ffice Copy. ' . . |

| .
Secw”r \rier Provincic Cﬂo c"‘c!or ’W'sion. o ‘ﬂcbc&
\

L;\.‘x.(;l{\"




)4) 998 10’045 HO\ l(n 11791224 o 1243,

‘ SYED RAT’IOUI' HUS&AIN SHAH, MFMBl' Re- Wllh lhxs Ju

_pay and allowancu in BPS t:chum. IIc.x.lh .ﬂlow-mu. lad bm.n p'ud 1

‘ /H(/I e .\hu/ ' i ’B :
ln ;hc v ulu.:i buvu.c "lnbun.\l Isl.xm.xlmd

/\DDL.II\ .\u ‘(rS 10 $73; 797 1o 793, h‘)ll o ‘)lh 918-A. 91‘) thl
o2 " 350,.2352 10' 2364 &2368-A,2369 1o 2443, 2446 (o 7484 &
e L 437 .0_2501, 4.306 to 2)20(R)Cb/20l6 thh M.Ps.

\u\l :( 1 xhn‘ mcl ()“lCl\ ‘

\’u \u\

Sccx ctary, C‘l)n( il /\dmuustm(-on & l)c.vclb;'.nicn( Divisfou,
Sccxu.uv Finance- Dl\mmx

and AGPR, Islanabad, 'I
* Date oflnsl'uunon : 04.04.20!6,-’ctc.'
Date of hearing . : 17.07.2017
Datc of Judgment : 'l8.0.7.201-7

Before: Sycd R.\ﬁquc IIubsnm Sh.\h, and -
: Sycd Muhamnnde'umd Members.
‘A_I’rcscn‘l: .;Mr Mulumnmd Amvar Mu;,hal Advocalc for: the
oL appt.ll.mls. o ; ,

.\‘

" Syed  Zil-c-Husnain’ anmx.‘ Assxsl'ml. Auorney
General for-the respondents with M/s ‘Arshad Anjum,

Assistant Du'u.tor. CA & DD, Naveed ‘Akhter, &
Officer,  Finance Division,

Assistant Accm.nlq Officer 'md Muh.lmm.\d
sSenior Auditor, A(xl’x\ as D, R'

rlll)(‘\qx«rqx ?.‘” o F

Ul,muu

we shall decide thc above. utlcd appcals. lhc fu.ls g,xvmg rise to the prgsuu .
appeals arc that llu. Primc meslcr of Pakistan appxovcd payment ol’l Hcallh .

Allowancc to lhc institutions provxdmg Health Scrvices in the ycnr %012

dated

and the Finance Division issucd. nouﬁcauon No. 2(13)1'{-2/20{ 1.77%
06.02.2012 for gramt of Health Allowwncc cqual to om.‘bnsxc ‘pay

mnmng salary to thc health pcrsonncl in the cmploymcnl of (
Government in BPS Schcmv.. w.e. f. 01 101.2012; in zddition lo the (.\1 lmg

: the

lu hng

tonlcmporar:»s of the nppcllams in cther Govcmmuu IIospuals mf

PIMS, l'i:d-.ral Gcwl l‘ul) clinic, ("DA ICT, Pakistan R.nlw nys and e Lr.ll

|
Govcmmcm Scrvxcu llosp:l.ul lx.l.\mabnd cle. bul it w.u. dx.sc.ontmuu

5 P g X e b
R -t‘ G l( } o
3"- ...."/ a.‘Lu}

AT ,\}.' = - e |
SANT . . .
. vegerad & U izunai ' . R '
C- hh"l...m(' o o ’ i I

1265 101325, 2327, .

Scetion -
Azhar Nadeem- Aywan,

Jabbar,

(d td y
lhc _present appcll.\ms wdc mxpugm.o Old\.rs dnu.d 08 08 20 ll4 21, LP3 A)l() -

. P
N kY
RN AR
{ ' ~4] -
144
l‘%
s
AR
H H
i -
A Rk
]A I Y
it b
1 !




x and- 25.03.2010,
l)l\l\lﬂll w AKDDY Cide (o
-l pu\nnucl of Duu.lnu

tlu. /\C‘l’l\ Isl.mwbad

with c“u.l Irum O] 20
CADD lhc. uupioy

of 16 instiwtions o1 l)le anud

'funcuom and the scnu.c» hunn

Scr\xccs lo" the disabled
and the AGPR according
7 AG]’R vide luu.r dated 08.08.20
that I'm:mm. Division h

201S for Ahe said Allow;

Subscqucml) the Finanes Divi
but the CA&DD parked the bu
other organization, Dcm;_- apy

letter  dared 08.08. ZOM the
' _’No.1734/2014

Hon® ble Islamabad Hu h (.,mlrl

the following manner; -

NN
*q, In the ll"ll(

alongwx(h the connected P
Tepresentations deemed 1o b

Scerctary CADD. The lcarned Scerctary CADD  shall
opportunity of hearing 1o
representative ol the pculmncm
speaking order, It is expeeted that the bu.rcl‘:ry shall,
mlc.r alia, take into comxdcmuon

- afford an

a) -the alfidavit dated 26.3.2015 filed h) the Sceren
Finance, during the proceedingy ocfon. this Cour!'

b) “the et that in some cases the Hc..xllh /\llowancc
e , wis paid to the cmpno\ ces by thic AGER p\-rsuan(
T C - et appraval given by the CADD; -

¢j The

. d) The lact
g \"\ \\ e ";‘-) differcal

ey
L H Y1 AR

_The. Su.ul.u\, Capit
ter. d.uul 06.0
.xu General of .\p\.u..l ]
started pitying the saiq Allows
. l)m

ces ol l)C-bL slmu.d agit
Vide lL('("' dateed 13.03. 2013 allow

ad not provldul l)ud;_c.(

anee, hcnu... llu, p
sloppcd by. submxmng the camputer ch

allected
353/‘2(”4 and 4()()7/"(”(! w

Fequest

retitioners that in the circumstances recovery af
the Health  Allowance would
hasd: ship: - and

2 ‘S6S 1o 573_(1{)('1.\'2()|ﬁ. CIC, with- Ny, L

al Aclnumslx mnn (k De
08.2012

velopment

.|llmw.d lh...rllh Allow.mcc
.duumon (DGSL) und

mcc to'these personne

(u «lmunun Alive: uumn ul \u.rclnr\'

aling the maucr Wit him who

ed llc::l(h /\H()w ance to all the unplnycc

allicd’ cchucation centres, s.lc. in vu.\\' ol

rcnduul by thcm in pmvzdmg Health

and special children: wig, L.('h.cl frory 01.01. "012' '
2y started p.xyuw the

said .1Hmv..nu.. to them, The .

19 m(oum.d lhc Duu:(m Gcnuml DGbL

ayment of sajd Allowancc be

anges lhrough concerned DDOs.

ision .llloc:\lcd budget for lhc ‘%ﬂld Allowunc«.

I
dgct.and latcr on allocated the same to somf‘
sricved of xlopp.lbc of the

.~..uu Allowanee vldt.

Wnl l’ctxlto‘l

hich were (ll\')u\ul of* by the

-employees  filed

bl.lllhlb.l(l vulg. order d.m..d 17.09. 201) i

\\u\ :

XXX
of the above,

the instant petition |
elitions arc converted into |
¢ pending before the learned

an  authorized
and, thereafler pass a

.u)'

made by and on hchnll' nﬂ (lu:

c:nusc immense’

that the pclitioners are. cn aployces of:
dqmnmcnl- and entities | under ihe

Ut

.lllm..llmn for the year 2014a

\ -
\




3508 1 STIRIUNIZON0, cie. with M.,

' ‘ ~ administrative control ol CADD and, therelore, the.
oL entitlemient or eligibitity  shall be, wken  into
c : consideration i the light of status  of  coch
* department or entity separately.
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Sccretary CADD shall pass ,a'spcaking_ordc'r prcferably within
- 90-days.” - ' Do ‘ .

Nxx o E o ‘ .\i.s_.'\‘ NN
The Seeretury CGAKII alter perising “the record and nitording the
opportuQity ol iicqring to the authorized 'rcl.arcscntnlivcs ol ‘lhél
_petitioners - (now :xﬁpcllamls) on 14.03.2016 passed the order dated
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Lo : . |

2. In this backdrop,‘the abpcllamé filed the instant uppc::\hi'l with
the following prayer: - ) o |

. . |
1t is, therefore, most respectfully prayed that the:
appellant being. cntitled to Health - Allowanee being | .
covered under category of Health Persorinel, the said | "\
‘order dated 21.03.2016- by “respondent” No.l - may
therefore, be set aside and it be declarcd that the action ||
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pocnitentiac, unfair, unjust, ui{rca,son_nblc.‘ arbitrary.
fanciful and capricious and That are catitled to regeive}
the: same, [rom the date it has been. withdrawn aml 1
stopped from payment.” : . L

3. v The - lcarned i:obnScl_ for the appcllunlé argucd thal the

apbcﬂams being Federal govermment  Servants under Atticle 240" of

Constitution of the Islamic ch(lblic pf Pakistan, ll.973. and covcrcd: nder
Section 2 (b) of Civil Scrvants Act, 1973 were entitled to. all pay and

allowances prescribed by Federal Govermment for its cmployéc‘s.'Furthcr»

stated that - financial dircetive contained in Ministry of Finance|O.M.

' Né.i(iB)R—ZIL’OH dated 06.02.2012. .was’ \mambigu_ou"s and c.lcquy :

- stipulated admissibility ol ealth ‘Allowance, to all heaith pcrs@h \cl“ in

cmploymcnt of Federal Government in BPS S;hc:‘ng' hul.'id:;spilc_lhc,s::kud 3

. X . \
putification of the Finanes Pivision, the appellants were deprived ol ilhcp
. ’ 1 .




'.:_'.'smd bcnchk In wppo-;

! appc!lnms xcfcn =d- 3 the

“the same clajm v

-oncc sranted and ac(c

lcnmcd (.ouxm.l for- lln.

void ab uuuo. cm.lm e ;mhcc

- fall pndcr the datinity
"2 person who. held a post in

“in the. hcallh scctor and mcludcd in St.hcdlll(.-l [tw

same on 14.03,2013: on.the groun

of cducation; training . and rchabilig

mﬁ ln S 7 }(l{)\ .\/z:()lﬁ. cle, wuh lvl Ps,

of hn \usxon the h..xrm.d counsel” for (e

e lvrm_nl'. or s T dated 05.10, 2015, 1 l.Ol.ZO_lG.
18.05.201% and. 14,15, 2006 pissed in Appeals No.zumcsﬂ"o 15, 867 1o

57’(R)cs/"ox 70 e (s, 8y l"'Sl(l\)LS'?Olw &3R1 to
JOS(R)CS/"OIG nnd pra\'u! for the same relicf? Tie lc.nrncd s.ounsc.l

\'\.ho.mcnll)' Aargucd (hay (he .upomlc.nl [‘m.mc&. Dl\'mon e

R s~ulowing hot
and cold in lhc same bre),

) _ p
G8,on llu. one: h.lud it had .1duuuud lhc cln_uq of
lhl. l\f),l\.lluﬂla lu pucu 5 T lul-)l 'n\"d\\ 15¢. Lﬂulun\.ol"

u]\.(- n1 lu‘ l‘\' 'i:ilt. '
Islamabayg’ ngh.Coun. l—slamnb:\d w

Inlc on the other lun.

. llu,y (lt.c.luu.d
ide-order dated 21 03.2

()l() “t. con(uulcd that thc l)cnuﬁl

o upnu had uc.xlc(l a vulul rig

uht which coulq not bt.
wil‘hdrawn 'umlnu.r.lll\

i violation of puncxplc of natural justice, The

appellun fastly’ argued that nnpugn'ccl orders wepg

and aving 0o sanctity of Igw ns
\vnh(lrn\\.t! / .\(Upp.ll'L ol nal; HEY iounied 1o pmuslunuu which n.ould nol

.\dn,umr the duc process ol [aw.
(;ovumm.nl Sereanty (13 Hu.'

be .m'nrdcd wuhuu( pmvu!ul undcr (hc

uu.y uml Die .uphm.) l\uls.\ 1973

4. * The nppc.nlx were regi

;
i
sted by the rc:pondum It was sta ¢ 'd

th.’ll lh(‘ said allowancc wm; Lo .ulnuthh, to he

%ol hul.h paisonnel because lu..-.lxh personnel mcus

.m\' institute or orgnmzauon dchvcrmg services

as furll.c.r submmcd tha

the Hcal(h Allowance was allowcd Provisianally.

AGPR on the bLasis of CADD" Division's
subﬁcqucnt!y that Dlwsxon sent

o the appellanty by the
lc.ttcr dated 06.08 2012 bug
a rcf‘crcnc‘:c'lo the Fi inauce
its. concurrence for ndmmsnblhl} of I-h.allh Allow

Dlvmon lo seck

ancc whxch u,gx cttcd the
d lha( they were involved .in ch procc';s
tion of disahjed. x.lnldlcn

with dx\.tbxlnu.s and; huu..u -.nuld ol be declared ay hu\llh pursonnel to

become cntitled for the said ulluwuncc. The CADD on 13.03.2013 in m

Communicilion (o AGPR wmc\s.d sam.uon or the Hulllh /\llow.mcv.. to

- DGsE cmploytcs without concurience of the Finance Divi :

xsu.n rand the

AGPR" made Provisional " pavment” 1o the appcllams \thch . was

\ubsc.qucnlly clm.onunucd

-lhu’ \-Cl‘lh(.dll()n al™ c.nullcnn.nl in Ofdl.l‘ io

prevent the misuse of 'lhls n!lmxam,c by non- -cntitled pcxsonnul It was -

submiticd b,\' respondent No 2 that hc.x.(h

appcllnnlb as they did "T :
.
1

and peg soxw ;

.lllow:ncc‘ was granted- wigl the
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T ;lppr(‘b\'.ll of thclnmc Ministcy, llu‘ougll'nsuuumry specifically movuJ for
\’ e (hru. l-..d‘.ml Gove

rmment HOspxluls i.e. Pakistan Institute . of Medicar -
s bcu.xu.ca .G Polvuluuc and N.mon.ll lnsututc ol'Rch.xblhluuon Mcdicixiic'..v

”"— Ducclomu. Cu.m.ral 00 Spegial E(luu.umn & Sociul Wclruc l)cing a0

ete, witly M.l's.

ulm,.llmn:xl body, dc..xlt willy

- n.hnbxlu.xlxon ot’ dx.,.lhlc,d cluldrcn and- pcrson\ \vxlh dmabnlxuca wluch w.u.

the- ploccas ol ‘education, lrammg and.

carried aut by a nunu-nrot'cssxonal lc.un mcludmg lcnchcrs ptof‘cssmnah

' doulo:.\ ddnl‘llll‘;lhl(()l.‘a,. muu..(ux.ll wnd supportive / .mull.uy stalf did nnl

fall’ within thc ambit of healt)y organization

and could not be dcclnrcd as
*health pu‘sonncl Woget the suid allow:

anee. "Iy u.spmuluu Nu.3 |, c.
AGPR i nits parawau. commcnts submitted that the ndcnlxcal cascs: ullcd Dx

Fark.h F. Lodhi, ete” vs Sccrclary Fmancc were sti]] pending buforc lhc

Hon'ble Suprcmc Court ofPakxst'm 4 L '
o : 5.“ j We lu.'ud thc Icamcd _counsclfor the partxbs and pcru*,cd the
'  record, : :
G. lln. hc..xllh .xllmv.xncu n.qu.nl to anc bnsu. rmy nﬁumung :\.ll.u’)f a

was granlcd to the healthy pc.rsnnm,l in

the unpluymun ol Pederal
, Govunmcnl, in 1es ‘u.hum.. wilh ¢

ITet lmm 01,01 2012 It way made.
admxssxblc 10 non- cli: m:'xl cadres. In reply (o0 query raised by /\GPR vide:

. !ctlcr No.TM/1§. 64’C6UP/H1’5/20H 12/186 dated ]2, 03 2012 the

chulauons ng of the Finance Division vide U.0. No.IF 2(13)1{-2/2012-' .
172 dalcd 27 03.2012 fumished dc.l'nxlxon of the health personnel by Stating -
that *healy | personnel mcam a persons w

ho held a post ip any institute or .

in - tlu. healih scetor and mcludcd in
Schedule-I, but dig not include ; pcrson who wa

orgamzatlon dclxvcruu_, scrvices

5 on deputation to the

contract or on work charged bns:s or who Was paid from contmgcncxcs

-The appcllants arc ncither - deput :momsts lrom any Provmcc or other

- authority nor have ‘been "cxig'agcd on conlract .or on ‘work: clmrgs.d bnsis

- They arc also'nol'bcihg paid. from conlixigcncics. On lhc contrary, lhcy are
civil servants under su.lwn 2 (b) oftthe Civil. Servants Acl 1973 and ure:.
dchvcrmg scrvnccs to lhc disabled chxldrcn / persons. The bcncﬁcmrxc*i /
appcllants compnscd of Acadcmxu and Administrative Cadres. Accoxdmg

10 the dcﬁmuon fumnhcd bv the l"mancc ‘Division vide- thur u.0, datcd' -

27.03. 2012 lhc am)cll.mls arc entitled to hcd“h allnw.xm.c. I~ p.u-.u. -G &7 sl '
vundcr Facts ot’para\vz:.c comments’ ﬁlcd bclorc lhc Hon blc Ishmabad'mgh .

. o - B nr‘r,n,"‘f‘"! . . ’ . ' i '. . . 'A t
~ . -ﬁ;.&r‘ua e 2l

oo l~c.s.."rm.u“: haged e

. : . 0"..r"i.. faae
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- Courl 1slam.lbnd on behalr or

No 4007.'2014 itw

cte. with M.gss.

Su.runry Finanee Division: in Writ-pe

as calcnormlh ndmxltul th
C:\DD agnm submitted NIS / 3Os. cont
as.. IIPA for DGSE for ﬁn

cndoru lhc NIS l BOs

tition.
atin /‘\pnl 2014 Mxm.uy ol
mnmg a prov:xxon ol Rs,100 million

anu.\l Yo 2014 lS hnwwu’ DEA relused (o

and ('oxu.full)' deducted .m amount of. Rs.92; 5427
m:lhon of HPA lcavm" Rs7458 million for- the, petitioners

(how .
:\ppcllnnl..) i.c. 24 cmplov

ces wlho bcloxu,cd to medical profession and camgc -
catitlement of HPA,
, undcrslandmg D. O Aciter.

under thc criteria * of as’ per DEA (LADD)-
dated 09.05.2014 was  issucd 'ljy~ FA;S'
Orgamzauon 10 AGPR for stonpagc of HPA to non-cntitled cmployccs and
it was duty of AGI’R 0 take acuon ‘on thc said - letter

and decide
entitlement. It was praycd ih

at the petition was_an
. CADD & DGSL, thercfore, the iy

‘of" rcspondcnl.x. Now the Fin

.ldmmx's(r.mv-. issuc witly

ance Dwmon In. excluded- fmm e st

ancce va:\um has coame’ up with dlﬂcrcnl

st 1t is nan shlowed iu approbateand u.pmh

ate.No logical u.pl)' h.\\
the u.s,)ondu\l\ for dx.pnvmlv the

lcgmmau. rights, A l

been submi'u-cd'b'v appellants of their
arge number 0(‘ uuploy&.c.\. of the F “ederal (Jovunmull
xmlarl)' placed, are gcllm;, the said

N e X et

Fhe

- F.

“Fe

.ulvanlafc Why, then, ‘the
be deprived, is not clear from what has be

~ the ton'ble Islamabad Miggh Court,

appt.llnnls
ch wuucn in the conuncnty ln.fm

Ialunubad and the Federal Scrwcc

atory lrcalmcnt oftcndmg Article 4 & v

amic chubhc of Pakisian, 1973. F

: nppt.llanls ‘have been dirccted b\' respondent No.l
amount whlch is against the principle of Jocus pocnucnlmc bccausc the " ..
Hon'ble’ Suprcmc ‘Court.of Pakxslnn hns consxslcntly hcld that the bcm.m

oncc granted and 1ctcd upow crcatcd a vested right Wthh could not be

:uxon of natural Juslll.l.. It is
lasw that. bcncrls received hy a civ

Rt o

. Tribunal."This scems to be discrimm
25 of the Constitution of Isl;

urther, the

to. refund’ the paid

wuhdrawn uml:\lcrally. m \'xol

an cqnbhshcd
CVLH undu LJ'H)IICOU& ()ldbl'

il qcrvanl
nsscd by lhc compelent .lulhouly wuhnul
servant could

.my faull on the p.ul ol civil’
not- be recovercd ‘cven il

the benelicial  order was.
sulm.qucmly withdrawn ar xuuﬁu( We

c.ine l'mu(u.d ) l.\kc. this vicw: ... N r
~the h"hl of the Judcmcnl of Hon'ble 'Suprcmc Cour( of P ’

nrusmn reported in ‘ P
S fin
PLD 199” SC 207, I-lcncc to this extent, lhc u'npu"'m.d orders are’ not Lo |

lcg'allv su\t:unablu and liable to be set

7.

k o '\'."7 e kN
.mdc.. . , . -

Wc wauld like 10 make an cmph'ts :

is on the Judgmcnts of the
I‘nbunal in Appcals No. 24(R)CS/"0|5 and 381 to 405(R)CS/“016 dated -

Fodcen] e ;| isunat ' : : e
‘-'w s .’l(o ' ;
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7 3031w 3.7.)(1()L'S/'.!UI(.. ete. with LIPS,
0S.10.2013 and 14.12.20106 wherein the Conraversy r'c{a_ling to llealth
Allowance has ulrcud\"bucu resolved. When confx'umcd with the said laet,
the respondenis have failed 1o dcm the l.u.t As such, the Jclmn ol the

respondents appears 1o be inconsistent in the light of the .uou.nu.nuom.d

Judgmcms on account of’ Asicls 23 of the Constuuhon which guaranlccs '

cqual vights i cqual protection of law for cvery citizen: To ensure

uniformitv rule of consistency must be applicd whilc conmdumg the casc

ul the xll\]\\”nnl. Nine the llun Dle Apes Conet vide its judpanent In the

casc reported as 1996 bCMR 1185 has alrcady held that “rule of ;,ood

governance d\.m.m(Ls thai the b\.m.ms vl the suid decision be n..xu.ndc_gl lo -

other eivil \u\.mls also. who lll.l)’ not’be partics to the hubmmn, instead of,
compelling them to approach the Tubpnal or any other legal forum. Hcpco
the claim of the appellants is rcquxrcd to bc decided on the same analogy /
principlc as framed in the cascs ol‘ Dr. F arrul\h Fiaz Lodhi and othcrs by the -
Tribunal vide its judgment dated 05 1() 2015 11 01 2016 and 14 12, 201§

S. I‘orcgomg in vicw and 1ollowmg thc rule of consistency, thc

impugned corders dated 21.03, 2010 .lml 25.03. 201(» are sct aside }'vnl\ i

dircction o the’ respondents 1o continue the Health Allowlrice dlrc.ndy

grimted to the appetlants’ .smu 2012, and o relund .\ll deduction made in
colmiplianee with the uupubllul unlsl.\ within 4 periad ol um. month hnm

the date the \up\ wi this judyy et s reveivad in theieroffice, .\uu.c. the main

appeals hatve { been aceepted, wh:,c. l clitions wre ..l.\o accepled,
v, Judgnent 1o amly all the titled appeals mutatis mutandis.

10.'“ “There shall be no order as to costs.

11. . Partics'shall be informed-accordingly. - :

MEY er:R\ . MEMBER !
ISLAMABAD , . '
18.07.2017 . ;. : .
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Ieseterad Sovevicy Tr bunal
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Allowance has already been resolved. When confronted with the sai
the respondents have failed to deny the fact. As such, the action
respondents appears to be inconsistent in.the light of the aforeme

05.10.2015 and 14.12.2016 ',wherein the controversy relating to Health

d fact,

‘ of the
1tioned

judgments on account of Article 25 of the ConStitution which guarantees

“equal rights and equal protection of law. for every citizen. To
uniformity, rule of consistency must be applied while con51de11ng the case of .

censure

the appellants Since the Hon’ble Apex Court Vide its Judgment in the case

reported as 1996 SCMR 1185 has already held that- “rule of
governance demands that the benefits of the said decision be exten
other civil servants also, who may not be parties to the 11t1gat1on inst

good
ded to
tead of

compelling them to approach the trlbunal of any other legal forum. Hence,

the claim of the appellants is required to. be dec1ded on the

18.07.2017

same

analogy/principle as framed in the cases of Dr FarruldthaW Lodhi and
others by the Tribunal vide its Judgment dated 05 10. 2015 11.01.20116 and
14.12.2016. S . | ‘{ o | '
' ' Lo
8. Forgomg in view and followmg the rule of con51stency, the“nnpugned. orders
~ dated 21.03.2016 and 25.03.2016 are set a|51de with d1rect1on to the
respondents to' continue the Health Allowance already granted to the
appellants since 2012, and to refund all deduct1on made i 1n comphance with
the impugned orders within a period of one month from tlle date of copy of
this Judgment is recerved in their office, Smce the' main appeal have be
accepted M1sc Petition are also accepted - : : .
9. . Judgment to.apply all the titled mutat1s mutandlé'. . | |
10.  There shall be no order as to costs. o
11.  Parties shall be informed accordingly. 3 | il,
ISLAMABAD :
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X Muhammad Att1que ur Rehman . ' : : i
etc. o ~ {in C.A.811/2016) ‘ . ' '1
Respondents(s) | o | 7 '
For the Appellant( 8) Mr. Sa31d Ilyas Bhatti, DAG : _ o P '
(in all cases) Syed Rifaqat Hussain Shah, AOR . , | S
. Ms. Saadia Kanwal, S.0 Fin. : :
Mr. Abid Hussain Channa, S.0 Fin. :
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul RaZ7aq, AAO MEG '
.Rawalp1nd1 _ .
b For the Respondent(s) In-person’ l
For the Respondent(s) Mr. Muhammad Ilyas Lodhi, AuCl 'vz
(in C.A216/16) ' Malik Itaat Hussain Awan, ASC b
‘Amicus Curiae: - Mr. Muhammad Makhdoom Ali
: Khan, Sr. ASC ' _ ,:
Mr, S1kandar Bashir Mohmancl, ASC o |
Date of Hearing ~  17.01.2018." |
JUDGMENT - o b
UMAR ATA BANDIAL, J.— - By leave of this Court I

granted on 23.02. ’)016 0142016 and 12. 12 2017 in the ]

several connected appeals before us, the appellant Fe_d'eral.

: Goveljument challenges. t_he judgments delivere_cl. on common.
questions of fa.ct' and law by the learned Federal'Serv‘ice._’l‘r'ibunal !
" on 05.10.2015, 11.01.2016 and 18.07.2017. The jadgment;"
impugned in the connected appeals declare the respo.nden.t.‘
employees of dlfferent institutions func‘uomng under the ' |
D1rectorate General of Spec1al Educatlon (“DGSD”) to be entitled ‘
.to payment of Health Allowance granted by the Federal . o |
Government vide its Office Memoranda da’c‘ed 0'4.0_2.2012 and | '

06.2.2012. Thése Memoranda are issued by the Finance Division

(Regulations Wing) Government of Palqs‘ran pursuant to

approval granted by the Pr1me Minister under the Rules of

Business, 1973. It would be useful to repro‘duce the two
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memoranda containing,the terms and conditions for the grant of
Health Allowance‘to eligible persons:

“Governiment of Pakistan
Finance Division
(Regulations Wing) :
F.No.2(13)R-2/2011 - Islamabad, the 04th Feb,2012

OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO
ONE BASIC PAY AT _THE INITIAL OF THE
SCALE TO THE HEALTH PERSONNEL IN BPS . ' '
SCHEME., ' )

The undersigned is directed to say that  the
Ordinance No.VI of 2011 that danctioned the Career Structure for
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all health personnel -
have consequently reverted to the BPS scheéme. In order to
compensate health personnel for the loss of benefits sought under
CSHP while preserving their status as Civil Servants, it has been
decided by the Federal Government to grant adhoc-allowance equal
to one basic pay at the initial of the scale to the health personnel
in the employment of Federal Government, in BPS schéme, with.
effect from 1st January, 2012. This will be in addition to their
‘existing pay/allowances in BPS Scheme

2. This Division’s OM No 2(13)R-2/2011-698 dated 17th
November, 2011 may be treated as w1thdrawn w.e.f. 26.12.2011..

Sd/--
(M. Munir Sadiq)
Deputy Secretary (R-1)" -

“Government of Pakistan
Finance Division
{(Regulations Wing)
F.No.2(13)R-2/2011-777 ' Islamabad, the 06th February,2012

OFFICE MEMORANDUM

Subject: GRANT OF ,ADHQC ALLOWANCE .EQUAL TO ONE
. - BASIC_ PAY OF RUNNING SALARY TO THE HEALTH
PERSONNEL IN BPS SCHEME.

In continuation of Finance, Division’s O M

No F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to.grant benefit of one basi¢. pay. of runnin
salary’ as Health Allowance to the . health persennel in the-
employment of Federal Governinent, in BPS scheme, with effect
from 1st January, 2012. This will'be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to

. Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House Officers respectively w.e.f. 1.7.2011 w1ll

continue.
8d/--
' {(Manzoor Ali Khan)
Sr. Joint Secretary (Regulations)”
(erﬁpha'sis supplied) -
2. - Learned Deputy Attorney General has contended

that the Health Allowance granted by the Federal Governrﬁent is
available to health personnel in the employment of the Federal

Government in the BPS scheme at three. hoépitals established in

NGRS u’.L.d..m it 'c..-m.".\btua.’;i'ﬂb AR e
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Islamabad namely, Pak1stan Institute of Medlcal Sc1ences

(“PIMS™), Federal Govemment Polychmc (“FGP”) and Nat10na1

Institlution'of Rehabilitation Medi&:ines (“NIRM”). The employees -
at these hospitals do not have a career structure in place after

the Career Structure for Health Personnel Scheme Ofdinance,

2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance

was accordingly granted by the Federal Govérnment as a for;*n of

compensation. It is clear from the two. mierhoranda dated

04.2.2012 and 06.2.2012 reproduced above that the Health

Allowance is granted to “health personnel”. However, the

composition of the category of employees that are eligible for the

“benefit has not been pfovided thetein. The respondents who are -

several hundred in number are unrepresented by counsel. In

view of the fact that a‘large number of employees are .affected by-

the instant controver‘sy, the Court has sought assistance from

Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandér

Bashir Mohmand, ASC as amicus curiae in the fnattcr.'.

Mr. Sikandar B‘ashir_ Mohmand, ASC made able submissions
before the Court that highlightéd important facts and
documents ‘on record which simplified th§ ‘controversy

appreciably.

3. | It transpires that an Office Memorandum dated

27.03.2012 by the Finance Division (Regulations Wing) clarifies
that the term “heal’th personﬁel” used in the'abovei meﬁtionéld
memoranda bears the meanlng given to that é:xpressmn in
Section 2(b) of the Ordinance. This defmmon refers to the
contents of Schedule-I to thel Ordinance which specifies the

service providers who qualify as health pef,sonnel. A perusal of

Schedule-I shows that five categoﬁes of service providers are

e
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i { “% classified as .hea}th personriel, namely: Doctors, Allied,' Nurses,
g Pgramedics and Support. The services specified u’ndér.the ;
cétegories Qf f Pare&nedics '”and' Support inélude Teachers, }i

- Audiovisual (jperatoré, Techniéians, Librarians, étc. ' : o , | ‘ } '
4, The admiﬁistfaﬁve Ministry~ for | thé' health.. 1 :
institutions: of the Federal V-,‘Goi/ernrrient at Islamabad_ is fhe | - :
_Mirﬁstry of .Ca'p'ital Admirxistratiqn :and Dev.élopr}?ient Division i
) (“CADD”). It is an admitted fact that vide" order dated ‘ . k
i : o . : i |
13.03.2013 the Ministry of CADD granted the Health Alloxi}arice {
to the emploYees of the DGSE and .itsjallied special e.duc':ation ?
centers/ institutions including National Tftlst for the Di;s“‘ab,led f

(“NTD”) and the Nétional Council for Rehabilitat%on of Disabled b |
-Persons. (“NCRDP”). Thg v'_r.espondentsl were thereby ‘ | : | ). {
acknowledged as. beneficiaries of the said grant and Wefe paid. ‘ tl

the Heaifh Alléwance with effect from 01.1.2012 until :§ |
R . : . i
27.10.2014, when the Finance Division informed the Aécountanfc |<
General Pakistan Revenue (“AGPR”) t.halt oniy health personnel '; §

Working in Federal Govefnm.ent hospi’téls 'and _clinics We're ' ’

qualified . to receive the Health Allowance. The AGPR

correspondingly'iriStructe_d the DGSE to stop payment of the

said allowance to its employees as no budget allocation for the .

said emolument had been made in the financial year 2014-15. _ |

5.. The discontinudtion of their Health Allowance was

taken to the Islamabad High Court by some of the réspondent_s_.

Vide order dated 17.9.2015 the learned High Court referred the

ST

dispute to the Secretary CADD for passing a speaking order

thereon; and till then restrained récovery of past payments of
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the Health Allowance from the affected empioyees of DGSE and
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//M/ ‘ allied centers. The Secretary CADD heard the parties and by

- Supreme Cours

islamaba

oy

(%]




o O
Beii e

order dated 21.3.2016 rejected  the enfitlement of the
respondents to receive the said allowance. The principal ngund
of his dec1s1on is that employees of the DGSE were engaged in

the process of educatlon, training and rehabilitation of dlsabled

ch11dren and therefore did not fall within the ambit of a health -

organization. The respondents successfully challenged the said ‘

order before the learned Federal Service Tribu11al xlvhit:h has,
inter alia, by the impugned judgment dated 18.()7,20 17 declared
that thel fespondents are entitled to .the grant -of }lealth
Allowance. | 4

6. Learned Deputy Attorney 'Genel'al has contended

that after the lapse of the Ordmance that had prov1ded a career

- structure for the doctors nurses and paramed1cs Workmg in

PIMS, FGP and NIRM, the Health Allowance was granted by the

Federal Government as compensation to the said “health.

personnel. He was, however, unable " to show any
contemporaneous dlrectlon 1ssued by the Ministry of CADD or

the Ministry of Finance that restr1ctcd the grant of tn.e Health

Al'lowance to - the clalmed employees of 'f_he th_ree hospitals‘

spec1ﬁed by h1m As a_lready noted above th(, deﬁn1t10n of health

personnel provided in the Ministry of Pmance ~ Office

Memorandum dated 27 3.2012 1s wide in scope and therefore-

unhelpful to his plea.

7.. . ‘We have _examined the deﬁnition of l‘health
personnel” adopted by said memorandum dated .27.3.201'2 fr‘om
Section 2(b) .o'f the Otdinance which is to the following effect:

“b) “health personnel” means a person-who holds a post in any -
institute or organization delivering services in the health
sector and included m Schedule-l, but does not include: -

i) a person who is on deputation to the Federal

Government from any Province or other authority;
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ii) a person who is employed on contract, or on work

charged basis or who is paid from contingerlcies.”
8. It is noted that the: foregoing definition of health

pérsonnel covers persons holdmg posts in any 1nst1tute or

orgamza’uon Who are delive rmg services in the health sectar that‘_ ,
are included in Schedule—l'to the Ordinance. Learned Deputy"

Attorney General was unable to distinguish the respondents,

Who are employees of t.he DGSE and allied institutions/centers,
NCRDP and NTD, from the paramedlc and support staff
pos1t10ns that quallfy as health personnel accordmg to
Schedule-I to the Ordihance. It is not denled by the appellant
that education, training and rehabilitation of disabled,,p‘ersons

are services provided in the health sector."l‘hése services fall

‘Within the terms of Sohedule-l to the Ordinance and therefore

the providers thereof qualify as health personnel.

9. ‘ Accordlngly, not only do the respondents. fall within-

the category of persons who are, in terms of Finance Division

Memoranda dated 06.2.2012 and 27.3.2012, eligible for grant of

the Health Allowance but their' entitlement . has in.faet been’

admitted by both the Miniétry of CADD and Minietry of Finance.
In this respect the aforementioned letter dated- 13§3.20 13 issued

by the Mlnrstry of CADD is referred. Also the aff1dav1t of the

Secretaly Finance, Government of Palﬂstan filed in the:
- Islamabad High Court pursuant to that Court’s order dated

20.3.2015 pasSed in Writ Petition No. 4007 of 2014, speciﬁcally :

records that the proposal approved by the Prime Mmlster v1de
Summary dated 25.1.2012 d1d not restrlct admlssrb1l1ty of the
Health Allowance to the personnel of the three hospitals

(identified by the learned DAG). For that reason the Finance

P T T T TR P CREX T




I Division Memoranda dated 04.2.2012 and 6.2.2012 -fhade the

P

allowance available to all health personnel employed by the

Federal Government in the BPS 'Scheme.
10. ' As a result, the sa.id' allowance was paid to the.

health personnel of the DGSE and its allied institations until

3

27.10.2014 when the Finance’ D1V1s1on 1nstrueted the AGPR to

confine the grant of the ailovvance to employees of Federalf.'

w Government hospitals and cliniCs. This instructi011 represents |
merely. a change of opinion which is not occasioned byan :} '
amendment in the terms of eligibility for the Health AlloWance. V_F Ll

e

Therefore as the Memoranda dated 04.2. 2012 06.2. 2012 and

27. 3 2012 issued by the Finance D1v1s1on (:overnment of

t

Pakistan still hold the ﬁeld in their origi‘nal terms, there is'no

_merit 1n the objection by the learned DAG to the entitlement of
the respondents to claim and receive the Health AIlowénce. | ‘

‘11. ~ As a secondary and also tenuous argument, learned A ’
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Deputy Attorney Geheral contended that the Health Allowance is :

granted under executive fiat without any statutory backing

therefore the same can be Withdrawn by the Federal Govvernment. !

(A TeT s T

at any time. That is clearly a flawed contention. It is admitted :
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that grant of the Health Allowance and the terms of eligibility to

receive the same were de’termined by the .compet'ent ‘atuthoritv,
Ministry of Finance in accordance with Rhles of ABvusin'ess of the -
Federal Government. The ori‘g.inal.terms of the said lawful.' grant:
- still hold the field. These vtere 'aeted upon and p_ayment of the
Health Allowance to the tesp‘c')ndents has comaferre'd é-veste"d
right upon thern. In such c1rcumstances, the executive is barred

by the rule of locus poemtentzae from umlaterally rescmdmg and

'/ retrieving the benefit avalled by its remplen‘u‘ Reference is made




1y
L to Paki'stan; through the Sécrétarv; Ministry of Finance vs. 1
* " Muhammad Himayatullah Farukhi (PLD 1969 SC 407).and
The Englneer -in-Chief Branch vs. Jalaluddm (PLD 1992 sc - [
207). Therefore Wlthout.a change of the terms of e11g1b1'11ty for
the Health Allowance' even the prospeétive exclusion .of. the
: responde‘n_ts“frbm receipt of the benefit shall éonstituté. arbitfary ‘
and unlawful actién. | | |
- 12. In the urcumstanoesA we do not find anj error or
defect in the 1mpugned Judgments of the 1earned Federal Serv1ce '
T11buna1 dated 05.10.2015, 11.1.2016 and 18.7;2017.
Consequently, these appeals ére dismisséd' and the .entitleme,nt
: : - : i
of employees of the’ DGSE, allied ihsti‘;utions/ ceriters, NCRDP :
and NID to- receive the Health Aliovx;ance is 'affirmed.
Sd/- Mian S‘ jib --Nisa;- cy N 3
Sd/- Unsar Ata o
| Sd/- ﬁv]a,‘. uI Alese
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| " Ofﬁcoofthe
Accountant General

- Khyber Pakhtunkhwa Peshawar'
Phone 091 9211250 53

No HAD/Allowanccs/Corresp /2017 18/422 . Dated:19.04.2018 '
= To . ‘ o ' S
. Thc Branch Ofﬁcer, - R i -
. Pay Roll-4 Section.- ST e ‘ :

Subject: ‘COMPLAINCE OF JUDGMENT DATED 17. 1 2018 PAéSED»
IN_CIVIL APPEALS NOS 1631-2112/2017,216/2016 & &

1 806-811 ]2016 BY THE SUPREME COURT OF | PAKISTAN.

<

‘T am. d1rected ‘to enclose herew1th a COpy of A. C?(TM);

 No. TM(F)/T 4Q/Health- Allowance/2017-18/138  dated ~ 05.04,2018

alongthh Honorable Supreme Court Judgment for further comphance__

- ‘under 1nt1mat10n to. AGPR Sub Office Peshawar accordmgly g l

N
QQ; 4%\'*\@

re o

, D'My Document\HAD Scctloq\éomplainf regard.dac
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—ORFICE.OF THE ' 1 1
: CCOUN l‘ANT Gl:NERL PAKIS’I AN RLVENULS SnE
"Qub Office” .
- PESHAWAR ' Lo
Ph No:(091-9211278), Fex No:091-921 1301

: ﬁlo TM(F)/T-40/Health -Allow./2017- 18/ [N \Dated 05 04,2018

- To, . S - o Ping :
T \/I‘he Accounts Officer (HAD), S B @ .
. Office of the Accountant General, R N

Khyber Pakhtunkhwa, Peshawar.

Subject: COMI’LIANCE QF JUDGM.ENT DATED 17, 01.2¢ 2018 PASSLD'IN CIVIL @
. APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806 .811/2016 BY THE ' -
SUPREME COURT OF PAKISTAN : |
A . 'Pleasé find -enclosed ‘herewith the Accountant General Pakistan Rellerlues',,l
Islamabad letter No-TM/18 ‘64/Circular/2017-l,8 Vol—B-IH./5.89‘dat‘ecl 12.03.2018] along-with its' -

enclosures on the above sub_;ect ' . o ; I o . j -
o | .

The Supreme Court “has made the employees of Director General Spccral

Edueatxon, its allred institutions/ Centers, NCRDP and NTD entrtlecl For Health Allowance l

SR AR e e T

et e B A

Hence, the Dlrector General Special Education has been transferred to Proqnce -under 18° l

amendment and become a Provincial subject. It is kindly requested to‘ take the requisite acticn on‘-

-
the above noted subject Judgment under mtrmatlon to this ofﬁce for oriward submlssron ofi - 4
compliance report before the court. - ' ' ‘

C&TSM. o

A _
%(AGPR Sub Office Peshawar :

el

| -‘ Copy forwarded to Accounts Oﬂ' cer (TM)

office of tlze Accountant ({eneral, Pakrltan Revenues . E
. G-8/4, Islamabad. : : S

S 'D - ACCOUNTS OFFICER (TM)

' " . W ! , AGPR Sub Office Peshawar , .

. . o . . . oo ‘ ! [
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PESHAWAR HIGH COURT, PESHAWAR.

- FORM ‘A’
_ FORM OF ORDER SHEET
Date of Order '| ORDER OR PROCEEDINGS WITH SIGNATURE OF
or Proceedings A JUDGE/JUDGES o ' ’
1 2 '
19.09.2018 | W.P INo. 4301-P/2018 with Interim Rellef

¥
Present:  Mr. Muhammad Khursheed Khan, AdVocate
C counsel for the petitioners. 5 | .

Mr. Moeen-ud Din Hamayun AAG for the
respondents

e
Despite direction of this Court dated 11.09.2018,

| the Advocate General Office ‘failed to eheek thie relevant

l
| quarter i.e. respondent No.2 and appnse the Court about the | |
. ' |

Iconse'quenees of the impugned letter dated 03 06.2018.
Today, the learned counsel for the petitroners; produced
an'other letter dated 14.09.2018, whereby the bireetor' Social
Welfare & Speeral Educatron Department desprte repeated |

1 - i

remmders of AccOunts Ofﬁcer has failed to‘prowde the |!

requrslte admissibility of health professronal allowance from

Fmance Department and release of- budget through SAP
iV
system under object head of health allowance is strll awaited.

The lethargic and disobedient attitude of the concerned officer

“has exposed him liable to be dealt with under the eontempt of

'} Court laws, however, taking lenient view, the Secretary
Finance Khyber Pakhtunkhwa, Peshawar s directed to

personally appear be'fore‘th'e Court and explain his position.
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Date of Presenteltion of Application. ]

Noof Pages, | - 9“
Copying fee...
Totaleeaaa....
Date of ]’rcp;nr; tion 6! Copy
Hute of Delivery of Cup;:
Prrvived By

..............

To co#ne up for ﬁcaring on 04.10.2018.

Interim Relief.

Notice for the date fixed. In the "m.eanwhile.,'
Pr_of;:SsiOné.l health allowance shall not be deducted from the

' petitioners. : ' | o

...................
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B A




GOVERNMENT OF KHYBER

AKAT, USHIR, SOCIAL WELFARILE,
& WOMIEN ZMIP ’W\f‘/L, VVIENT DEPARTVIENT

[ —N‘—“ -

l , U!\/H\/'l/\x\\’ .l::’, ? PR O\/!\"‘”\! L,A SINET

Subject:- DRAWL O ré HEALTH ALLOWANCE BY THE EMPLOYEES OF
SPECIAL ERDUCATION : : oo ‘

V\"IP No0.430/2018 NAZEER SHAH VS CDVr r'\f\""‘N'LT GF KEHYEB ER‘

PAKHTUNKHWA

! Béfore the- '18"“ constitutional  amendrient -the |employees of

Dlrectorate Generai of br cial Education, Islamabad were allewed.and since
01.04.2011, after the 18" amendment they were working un der) ihe Sdeiulny,

o : L N . i
Sacial Welfare Departmerit, Fhvbor Pakihtunkhwa, Tiil sle b cevatiiion ancd winee,

01.01:2012 the petitioner were receiving Healih Professional Aiowancn vide

Finance Divisign (Regulation Wing), Islamabad Noti cation (Ani .v,\-'.!,,:. o i
2. This allowance was si pp d by Federal government Anad acdordingty

- lhe petitioners filled a service apne l in E"ccior'*l Sorvu,c m‘aw.ql slamabud ant

on 18.07.2017 | the Federal Service Tribunal demdecl m"favou." ol |ihe peliloners
(Annex-Ih). L : L

3. . th l—cdollal Governn ent then challengcd the judgrmort /,:,:CIE)(?JHI()I'\ of -

tho Federal Scrvrco Fnbunal m the Supreme Court of Pakistan bul 11y apax courl

also demded in favour of tne pelitioners (Annex-”l). o

A /-\ftet shlfmq the services from Federal Gover PmCN o Plovincial

Government of lKhyber Pm“nu nkhwa, the employees of Speual “buw tion werg,

receiving the said allowa!nce provis nonally on 13.06. 2010, the %ccountam Omcer "
(PR-04) office of the chountaw Gcncrd! r\h\'bcr Pakht wmw‘a has written a

» .
s

ioner, Peshawar with a copy to Directoer, S}p\-mtzal..kVVelfar_eE .

|
“letter to Depuly Commi IS
|

and Secretary, Financ: Dcpumn nt that buc'c' ¢ for the l-leal‘-'h' Hown e has

T
been allocated but the sb'me has not been uoloaded to the SAP (Jon putc Syf lem

lill date. Accountant Offy qcr (PR-04) further clarified t nat the ACCQH'HJH[ Cmrlcndl
I‘ i j"'v-.’,'
Olhce has released the paymen (Health AHowance) to these cmul Jyoc a G lhe

larjuest of Social Welfare;Depa,m"Pt in comphence of the Judcmc*n{ of \JH|I|H|HC'

(Court of Pakistan dated 1,71.:01;20510, provisionally and subject to its ugzlml:szsil")llil‘,f
' o - ‘ . :
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budqet is not been up\oaded ;o the SAP S\]SLelT\

Allowance will be stopped (Anne,\ ).

5, o Accordmgly the emp\oyces of S

l
under artlc\e -199 iof the'\

suepensnon of the above ' mentioned

pakhtunkhwa and for contmuatxow of Hea

\

drdor sheet xssucd by hml \onm able Court i

| }

l

appot ar before tho (‘OLH\\IOH 0. 10.2018

l

_ Secrelary, Fmance Depa‘\tmem

nonorable court d\rector\ the ot
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, \ \
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SUMNAR(Y?FOR OROVINCIAL CABINEI - ‘
| T . , -

SR T ' s
Subject:i- DRAWL O F HEALTH AL LOWANCE BY THE EMPLOYEES OF - &
' SPECIAL EDU(‘/\ TION ‘ - o
WP, No 430/2018* NA/FY‘ L SHAH VS GO rPNMF\iT Or~ l«il—i\’-EBElQ o
PAKFTUNKIHWA. ) R -
. . 'il: l Il ) . ' . I
8. On the observauons of Finance Departm@n the cepartmen) ol Hodinl

W()Hmo responded and p:ovul'os Hw reguisite m(oun'xtmn The Financo lapaminont
Rhyhor Pakhtunkhwe pmpo,.tll llnl e cubjeet case pay be pli uml aafore S Hi

l’lovIn(.ldl Cdbmct for approprmh_ orders with .ra-_gcnd to the approval ol “hd Propotoy

allowunee ln lieyhit of Cwm Dec it \mn alonwith tha jssoe of nv\""r--;..»m.'rr\cml and @ihor nlliogd
i

maltters (/-\rmex~vu)‘ ‘ ‘ ' S ' jl

9. . The Chlcf Minister,” Khyber Pakhtunkhwa in "Para-20 of the summary has :

alrondy accordod a;.muovf.nl o place the subject issUe balore U'u'-:i meeating <:wl Provieint .'

Cablnel for approval please. " . o , L | 1 ' | | '
. ; ’ . ?

10, . The Proviincial Cabimet“ié‘ r:am..'estéd to aliow }“f “Mealtn /‘:\‘\;'EC\"\.’?:‘«!'SCE'BH o

petitioners and [mplmnunt the ordaer of the Monarabie ot T ""\\ i i

o ~7’7'// :“l . \_/i) =T "y /,7

(I\IUH"\IVI\’I/\LJ IDREES KHAN).
Sacretary to Government of }\hvb~ Pakitunkhwa
Zaket, Ushr, Socie ! Welfa e, lupuml Ediication &
\/\/omm meowvrmm Dbmrln.\ 0




EST&BLISHMENT \ND
{ CABWET WING )
. Nq. SOC({E&ADI9 24/ 2019
- \Qa‘t-_,e;‘lﬂ -Pe's,ha;war the 28™ October 20 19.

~ The Secretary 10 Gowvt. ol Khybcr Pakhmﬂknw
Zakat, Ushr, Social Wellare, Spcmal Education & anm

Dc‘partment

+ DECISION OF THE MEETIN

DP;TED 22.10. 2019

Dear Sir,

1 am directed to forward herewith the
meeting of Provincial Cabinet held on 22.10. 2019 un
Chiel Minister, Khybcr ‘Pakhtunkhwa for mxgﬂz,mmmuon

G_OF PROVINCIAL CABINET
. | .

. { ‘

following damgwn of the

der the chaxrmanshap of

\ AGENDA ITEM ?No 18

| DRAWL OF HEALTH ALL@WANCE B‘(

| EDUCATION WP.NO. 430!2018 NAZEER SHAH Vs GOV

THE ﬁmmmea L]
ERNMENT \tF KH\’E*? |

| PAKHTUNKHWA

' \ Decisiopn of the Cabinel:

\ o o
! The Cabinet approvad Health Allowance to the -dw:oived €

Spacial Education lnsiatutmn

s attherate ¢f one runnmg basm pay.

,,,,, partment: Zakat, uam social Welfare, Specxai Educauon'&j
' - Women. Empowerment .

\.
1
|

employées:of

am o rcquest fhat

2. 3
ired under rule 25 (2) ©

dcms;on as requl
rules of Business,

Cabinet gection, A

ENDST NO, & DATE
Copy to:- -

P.Sto Se:crmary
PAto }\ddmenal

19

an 1mpiementatmn. 1eport o{ th
of the Khyber Pakhtunkhwa Gow‘:m‘

1985 may- kindly. be furnished: on
dmmmtratmn anarmmt

Administration Dcmr‘t:.rnmt
Secrciary {Labmm) Administra

PA to Depuly Secretary’ (Cabme

top prmnty basxs 0

SLCTION ormcm (cm:

"’/

!

tum Departmcnt

t) Admimatmuﬁm

¢ ‘C'alb'mf:i,
ment
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COVERNMENT OF KH VRER PAKHTU NIKCHWA

LRTMENT

c b ATION WIN o)

LA s

D

_mB>

No.F_I_'Q_(_!_S_Qj}-H)G-?IZMQ. In pursunee of the Su

No.811/2016 titled

pakhtunkhwa

rate of one running basic

Education |nstitution
pakhtunkhwa. |

The above said.

Special Education In
/\me.ndmem.

"Muhammad

Pakistan through ‘Secretary Capit

[ (Provincia\ Cabinet) has
pay to the devolved
the date of their devolution to"

s from

allowance will be
stitutions’ of Khyber pPakhtunk

Secretafy to Govt of Khyber_Pakhﬁnkhwa

. & Date Even.

Endst: No

Copy is forwarded fof i

¥ he
2.
3.
Secretary 10
‘Director,

o~

: ) EMIU,
6 PS te Minister
7. PSto Secretary, Financ
8. PS to Special

Accountant General, Khyber Pakhtunkh‘wa,
Principal gecretary 10 Chief Minister, Kh
Principal Secretary to Governor, ,
gocial Welfare, Special Education
‘Finance Department, Khyber Pakhtunkhwa. N .

10. Master File. .

Atiqx.le-Ur-Rehman
al /-\dministrat’lon efc,

nformation and necessary action to

yber pakhtunkhwa.
Khyber pakhtunkhwa. -

' Secretary, Finance Department, KNy : oo
9. PAtO Addit’)onal Secretary (Regu\at':on), Finance -

ated Peshawar the 251 1-2019 o
g N R

preme Court ;Qf pakistan| Civil Appeal |
& Others V/.,‘Federal Government of |
" ‘the }Govemment of Khyber
dto approve‘ivHealth Alldwance at the’
employee’s?wmkin’g in the Special
Priov'mc'\a\ Govt of Khyber| '

) A ‘; :
admissible’ only fo the
hwa devolved under 18"

employees Of
Cons’uitutiona

' Finance; ‘Department

the:-

. . Al
peshawar.

& Wormen Empowerment Deptt.
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To,
The Chief Secretary, .
Khyber Pakhtunkhwa, Peshawar.
Subject: DEPARTMENTAL APPEAL FOR' GRANTIN (J/ALLOWIN G_HE ALTH

ALLOWANCE _TO THE APPLICANT _W.E.F. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION

INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBLR :
PAKHTUNKHWA Le. JANUARY, 2012

Respected Sir,

With due Tespect it is stated that T am the employee of Specrdl Education
Department and is serving as Supervisor (BP-17) at the Government Institute for the .
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the
Provincial Government approved Health Allowance at the rate of one running basic- pay
to these devolved employees working in the Special Education Institutions from the date
of their devolution to the Provincial Government. That the employees of Special
Education Institution under the Federal Government were receiving Health Allowance, .
which had been stopped/deducted from their salaries against which those employees
preferred service appeals before the. Federal Service Tribunal, Islamabad and ‘the same
have been allowed in favor -of the employees vide judgments dated 05.10. 2015,
11.01.2016 and 18.07.2017 and the empldyees of Special Education Institutions declared
entitle for recelvmg of the health allowance. That the respondent Department feeling .
aggrieved from the judgments of Federal Service Tribunal,. [slamabad filed CPLA No.
811/2016 with title of (Federal Government. of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble .
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its Judgment dated 17.01.2018 and entitled  the employces of Special Education
Institutions for receiving of health allowance. That it is pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated

$25.11.2019 in implementation of the judgment passed by the Hon’ble-Supreme Court of

Pakistan in C.P No. 811/2016 andapproved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa . from the date of their
devolution to the Province. That in light of the judgment of Supreme Court and
Notification dated 25.11.2019 the applicant time and agéin requesied the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply has been received from. the quarter concerned. That the applicant -feeling

. aggrieved from the inaction of the authority concemed by not allowing/granting Health

Allowance similarly to the other employees of Special Education Institutions preferred
the instant Departmental appeal before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed that on acceptance of this Departmental
appeal the concerned authority may very kindly ‘be directed to grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolution t5 the Provincial

Government of Khyber Pakht
itﬁiwd

Dated: 15.01.2022.

N . Haerst Bilal, Driver, |
Govt: Institute for the Blind, Ma.rdan’



VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022 -
' (APPELLANT)
Hazrat Bilal (PLAINTIFF)
(PETITIONER)
VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

[/We_Hazrat Bilal

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the

above noted matter.

Dated. / /2022 0),
~CLIENT
P
A%C ED
MIR ZAMAN SAFI
ADVOCATE
OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



