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| S.No. | Date of Order or other proceedings with signature of judge or Magistrate
order
proceedings
1 2 3
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR.
APPEAL NO.676/2013
(Muhammad Akhtar-vs- District and Sessions Judge, Bannu and others).
JUDGMENT
ABDUL LATIF, MEMBER:
10.09.2015 Appellant with counsel and Mr. Ziaullah.GP for respondents
present.
2. The instant appeal has been filed by the appellant under Section-4 |
of the Khyber Pakhtunkhwa Serv1ce Tribunal Act- 1974 agdmst the
1mpugned order dated 18.12.2012, whereby the learned Senior C1v11 Judge,
\‘\

being the competent authority 1mposed the major penalty of dlsrmssal from

service under- 4(1)(B)(1v) of Khyber Pakhtunkhwa Government Servant

(E&D) Rules, 2011, on charges of willful absence from duty against which

departmental appeal dated 21.12.2012 has not been res?onded, hence the |

instant appeal on 17.04.2013.

3. Brief facts giving rise to the instant abpleal are that the appellant | -
was appointed as Process Server in BPS-3 in the yea1 2004. fhal the«

appellant had more or less 8 years service at his credlt at the time "of.

1‘.

imposition of major penalty of dismissal from service. T l1a1=~'the-;appellant;, o
. R Ed ]

alongwith 14 others were reported by Civil Naizir/Naib Naziry,qf,_.ﬂS,eknio

Civil Judge, Bannu to the effect that all of .“th'e‘m were absent fro;g

s

. l/\
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duties on different dates and this report was submitted to the court of
Senior Civil Judge, Bannu for further necessary action in the matter. That
the Civil Judge/Judicial Magistrate-I, Bannu being the inquiry Officer |
conducted a separate inquiry with regard to the same allegation on wﬁich_
another inquiry with regard to 14 others similarly placed subordinate staff
was sent to the court of Civil Judge-VI, Bannu. That the Civil
Judge/Judicial Magistrate-1, Bannue being the inquiry Officer conducted
an inquiry into the charges/allegations of willful absence from duty and
found the appellant liable to. the major penalty of dismissal from service.
That it is pertinent to mention here that Senior Civil Judge, Bannu being
the Competent Authority in both -cases agreed to the findings of the
respective Inquiry Officers as in one case the Competent Authority agreed
to impose minor penalty of censure on 13 Subordinate staff while on the
basis of the same/identical allegations, a major penalty of dfsmissal ws
imposed on the appellant. That the appellant preferred departmental éppeal

dated 21.12.2012 which was not responded ..

4. | Learned counsél for the appellant argued that impugned orders
were violative of the Articles 2-A,4 and 25 of the constitution of Pakistan
1973 which shun/avoid discrimination in its all forms. It was clear from |
the proceedings against the appellant that inspite of same nature allegation
of absence, appellant ‘s case was enquired from a separate Enquiry Officer
who recommended different penalty in case of the appellant (Major
Penalty) as against the .benalties recommendéd by the other Enquiry
Officer in respect of the other 13 Officials (minor penalty) of censure
which was not sustainable in the eyes of law. He further contended that
referring the enquiry of subordinate staff proceg:ded’ for the same allegation

to different Inquiry Officers and then imposition,6f two different penalties

on the same charge was clear malafide on the part of Competent Authcfity" S
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and Enquiry Officer and was not maintainable under the law. That the
impugned order was violation of Section 24-A of the General Clauses Act
as the Competent Authority failed to pass a speaking order. He further
argued that punishment awarded to the appellént was not commensurate to
the offense but penalty was excessive and harsh. That no opportunity of
personal heafing was given to the appellant before imposition of major
penalty of dismissal which was violative o‘f the principle of natural justice.
He brayed that the_ impugned orders may be set aside and the appellant
may be reinstated in service with all back benefits. He relied upon 2000
PLC (C.) 817, 2001 SCMR 256, 2000 SCMR 669, 2008 SCMR 871, 2008

SCMR 214 and 2008 SCMR 1369.

5. The learned Government Pleader argued that no discrimination was

‘done against the appellant for the reason that facts of the case of the

appellant were different from other officials. Thét app_aellant never
challenged the er‘iqui{y,and he accepted his willful absence during the
proceedings and that fullepportunity of defense was provided to the
appellant throughout the proceedings. He prayed that the appeal being
devoid of merits may be dismissed.

6. Arguments of the learned counsels for the parties heard at length

and record perused with their assistance.

7. From perusal of the recofd it transpired that the appellant was
proceeded against fqr the charge of absence of 7 days amor‘}.g:égothe:r 13
similarly placed Subordinate Officials. Inquiry against the appellant was
however conducted .throu;gh a separate Enquiry Officer as against the rest
of 13 Officials whose case was enquired by a different Inquiry Officer.

Imposition of major penalty of dismissal against the appellant vis-a-vis

-«

minor penalty of censure on the rest of the similarly placed officials was :,J;-;f‘;“’;-':




past, which do not seem fair and tantamount to discriminatory treatment.

‘one annual increment for two years. The appellant is reinstated in service

attributed to penal actions taken against the appellant for his lapses in the

The Impugned orders of punishment are therefore not maintainable on this
score alone. The Tribunal therefore is of the considered view that penalty
being harsh and discriminatory as well, the case warrants interference of

this Tribunal. The impugned orders are therefore modified, the major

penalty of the appellant is converted into minor penalty of withholding of

and the intervening period shall be treated as leave of the kind due. Parties

are left to bear their own costs. File be consigned to the record.

(ABDUL IF)
- MEMBER

(PIR BAKHSH SHAH) - ‘ t
MEMBER

ANNOUNCED
10.09.2015
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6.6.2014 Appellant with counsel and Mr. Muhammad Shafiullah,
Jumor Clerk on behalf of respondent No. 2 with AAG for the
respondents present Rejoinder received on behalf of the appellan

. copy whereof is handed over to the learned AAG for arguments on
27112014, = - 0 -

27.11.2014 | * Appellant in person and Mr. Muhammad Adeel Butt, AAG for the
respondents present The - Tnbunal is mcomplete To come up for

arguments on 20 02. 2015

oo Lot : . . Reader

2922015 : Counsel for the appellant and' Mr. Mullamméd Jan,
GP for' the respondents present Counsel for thc appellant
rcquested for ad]ournment Case is therefore adJoumed to

21.7.2015 for arguments.

Member : ~ -Mumber

22.07.2015 R _ Smce 21.7. 2015 has been dcclared as publrc holrday

~on 'rccount of leul l-rtre thercforc case lo come up for the

same on_ff - 07 -20/§ .




20.12.2013

~11.3.2014

Y 2

Appellant with coimselﬁtand Mr. Muhammad Shafiullah Khan,
Junior Clerk/Naib Nazir of the court of Senior Civil Judge Bannu on
behalf of respondent No. 2 present, and submitted written
repIy/wfitten statement on behalf of respondent No. 2, cdpy whereof is
handed over to the learned counsel for the appellant for rejoinder.

Respondent No. 1 i.e. District and Sessions Judge, Bannu has also

~addressed a letter to the Registrar of the Tribunal wherein he ‘has

raised objections to the maintainability of the appeal and jurisdiction
and has also prayed for dismissal of the 'appeél, but neither the letter is
in pfopef form of written reply nor-the same can be treated as -
application for dismissal of the appeal. AAG is preselnt, who would be -
contacting respondents for authorization to defend the case on their
behalf as well as written reply in proper form on behalf of remaining

respondents No. 1 and 3 on 11.3.2014.

Appellant with counsel, M/S Abdhllia.h J ah, Supdt. on behalf of -

respondent No. 1 and Muhammad Shafiullah Khan, Junior Clérk/Naib

Nazir on behalf of respondent No. 2 with AAG for the respondents
present. Written reply/comments received on behalf of respondent No.
1; while learned counsel for the appellant stated that respondent No. 3
i.e Judicial Maglstratc I/mqulry officer Bannu, being unnecessary
party, be deleted from the panel (Mdents Respon:icnt No. 3 15/

accordingly deleted. Alcopy of the written rcply/comments is handed

over to the learned counsel for the appellant for rejoinder on 6.6.20 34
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/ L 22.07.2013 Appellant with counsel present ‘and heard on preliminary.
i \\ ~ - DTN )
Contends that the appellant has not been treated in accordance
with the law/rules. He was dismissed from service under rule-
-—S 4(1‘)(B)(iv) of Khyber Pakhtunkhwa Government Servant (E&D) rules,
‘P et ‘ | ) LT " gy -
e L‘L Q, Y 2011 w.e.f 11.12.2012. He filed departmental appeal on*z1.12.2012
4] o o ﬂ/ . .
{ ?,]) Q\lJ = aftera Iap&of statutory period of 90 days by not respondkg, he filed he
0 QI i A : -
voy ™ . ' e :
K é M9 instant- appeal on 17.04.2013 which is within time. Points raised
X s < ‘ ' '
Y A é N need consideration. The appeal is admitted to regular hearing
g - .
.§ =~ ‘ ‘5 ‘ NN
& -~ l\ ¢ subject to all legal objections. The appellant is directed to deposit
vV iewd . .
{j -~ v the security amount and process fee within 10 days. Thercafter,
SRR ‘
— —~
v : notice be issued to the respondents. Case adjourned to 20.11.2013
for submission of written reply.
6 ’ : 2200012 This case be put before the Final Bench 2 for further proceedings.
2y —\t — \3, PPPllomt Preent ws Poviom - N oume
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28.06.2013 -

Counsél for the apbe]iént present. In pursuance of the
Khyber Pakhtunkhwa Service Tribunals (Amendment) Ordinance
2013, (Khyber Pakhtunkhwa Ord. I of 2013), the cl.ase is adjourned

on note Reader for proceedings as before on 22.07.2013.

eader

A
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Form- A
FORM OF ORDER SHEET
Courtof___ ' e
Case No.. 676/2013.
SJ.No. D:éte 6f order | Order or other procee‘dihg‘s w-i'th signature of judge or‘Mag“istrate‘
Proceedings '
1 | 2 3
1 17/04/2013 The appeal of Mr. Muhammad Akhtar presented
today by Mr.Inayat Ullah Khan Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for
preliminary hearing.
2 ﬂ&"(f/&o,z This case is entrusted to Primary Bench for greliminary
- ~—
hearing to be put up theré on ;2 % .-—(e ";2073 ,
/
A N
O,

No one rss Present
for %e appollamt. |n Por-
St e JEL Hhe KPK Senvwice
T bunaf (A emodmernt)
OYolmanee, 2013, ( KP)
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Casa 15 M]’AM”QQ( I notle.

@Ww ef—w PYDQQM a3

bafare om 2 8. 6 2013,

)?cna/h»

—~———



BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHAWAR.

ka6

S.A.No. /2013

Muhammad AKBEAT. ... ... Appellant
' Versus
District and Sessions Judge, Bannu & others........ Respondents
- INDEX

S.No. [ Description of documents. . Annexure | Pages.

1 Grounds of appeal. " o 1-8

2 Affidavit. ’ ' ' 9

3 Addresses of the parties. : 10

4 Copy of report dated.01.09. 2012 A 11-12
of Civil Nazir/ Naib Nazir of the
court of Senior Civil Judge,

Bannu B

5 Copy of charge sheet B 13

6 Copy of statement of aliegations C 14

7 Copy of show cause notice D 15

8 Copy of order. dated 10.10. 2012 E 16
of the learned Civil Judge -V/

Authorized Officer
9. Copy of order sheet dated F 17
5 15.10.2012
10 Copy of inquiry report dated G 18-22
: 15.11.2012 : '

11 Copies of impugned orders dated H-1 | 23-24
18.12.2012 endorsement |
N0.968-71 and  05.11.2012 1
reference No0.826-38 .

12 Copies of statements of| J-1/21 25-51

- - | subordinate staff '

13 Copy of departmental appeal K 52-58

14 Wakalatnama. : :

ﬂ‘@w/“ .
-Appellant

‘througtl O"’Ll‘

Inayat Ullah Khan
~ Advocate High Court
o | LL.M (U.K)
Dated: 17.04.2012 Cell: 0333- 9227736



B_EfORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHAWAR.
Service Appeal No. é7é /2013
Muhammad Akhtar son of Muhammad Khel .
Ex-Process Service
Senior Civil Judge, Bannu . . _
R/O Kot Beli, Tehsil and District Bannu........... . e Appellant -
‘ Versus
1)  District and Sessions Judge, Bannu.
~_+2) . Senior Civil Judge, Bannu.
_ @ Judicial Magistrate-I/ Inquiry Officer, Bannu.
, 7 ' '
| @A/;LVZ? Mo . e RESPONdents
o alnS | . |
o | Appeal u/s 4 of the N.W.F.P Service
(oechon 6” i PP / N _
, 1Y . Tribunal Act, 1974 against the impugned
- 1E order dated 18.12.2012, whereby the

learned Senior- Civil Judge, Faryal Mufti, -
being the competent aﬁthority imposed
the major penalty of dismissal from
service under-4(1)(B)(iv) of Khyber
Pakhtunkhwa Government Servant (E&D)
Rules, 2011, on charges of willful
absence from duty agaihst which
deb‘artmental appeal dated 21.12.2012
has not been responded. |

On accéptance of this appeal, the
impugned order dated 18.12.2012 may
, . kindly be set aside and the appellant
may please be reinstated in service with
all arrears and consequential back
benefits. ‘
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* Respectfully Sheweth;

Brief facts giving rise to the instant appeal are as under:-

1)

2)

That the appellant was appointed as Process Server in BPS-3
in the year 2004 by order of the court of Senior Civil Judge,
Bannu. '

That the appellant has more or less eight (8) years service at
his credit at the time of imposition of major penailty of

dismissal from service.

That‘the_appellant along with 14 others were reported by Civil
Nazir/ Naib Nazir of Senior Civil Judge, Bannu to the effect

that all of them were absent from their duties on different

dates and this report was submitted to the court ef Senior Civil
Judge, Bannu for further necessary action in the matter. The
names of the subordinate staff are as under:-

i) !nayat Ulfah (Balllff) absent for two days i.e. 25.08. 2012'
and 30.08.2012.

i) Zahoor-ul-Islam (Bailiff) absent for three days i.e.
~18.08. 2012 25.08.2012 and 30.08.2012.

iy  Bazid (Bailiff) absent for one day i.e. 03.08.2012.

iv) - Zia Ullah (Process Server) absent for one days i.e.
- 29.08.2012.

V) Rashid Ali (Process server) absent for four days i.e.

01.08.2012, 08.08.2012, 24.08. 2012 and 31 08 2012.

vi)  Rahim Ullah (Process server) absent for one day i.e. -
11.08.2012.

vii) Muhammad Akhtar, the present appellant (Process

server) absent for five days i.e. 01.08.2012,
106.08.2012, 15 08.2012, 24.08.2012 and 31.08.2012.

viii)  Muhammad Yousaf (Process server) absent for one day
l.e. 29.08. 2012 ‘

ix)  Mumtaz (Process server) absent for two days |e
03.08.2012 and 27.08.2012.



4)

5)

6)

X) Rashid Khan (Process server) absent for two days i.e.
07.08.2012 and 23.08.2012.

xi)  Shujat Ali (Process server) absent for one day i.e.
17.08.2012.

~ xii)  Shah Muhammad (Process server) absent for one day

i.e. 02.08.2012."

Xiii) Shah Tamas (Process server) absent for three days i.e.
02.08.2012, 08.08.2012 and 18.08. 2012

xiv) Shahab (Process . server) absent for one day i.e.
01.08.2012. ,

xv) Saood (Process server) absent for one day ie.
03. 08 2012.

(Copy of report dated 01.09. 2012 of C|v1l Nazir/ Naib Nazrr of
the court of Senior Civil Judge Bannu is annex: “A’). ,/

I
That the Senior Civil Judge being the competent authority
issued notices for willful absence to the above named and

thereafter, referred inquiry with regard to fourteen (14)

subordinate staff to the court of Civil Judge-VI, Bannu,
Mr.Hamid Kamal and ir\quiryh with regard to the present
appellant for the same allegations was referred to the court of
Civil Judge-V, Bannu, Mr.Aurangzeb Khan.

That Faryal Zia Mufti, Senior Civil' Judge, Bannu, served the
appella.nt with a charge sheet, statement of allegations and
show cause notice. (Copy of"char;c;e sheet, statement of
allegations and show cause notice are attached as Annex: “B,

'C and D” respectively).

That Civil Judge-V, Bannu, ‘Mr.Aurangzeb Khan, sent the
departmental inquiry No.48 of 2012 back to the court of Senior

- Civil Judge Bannu with regard to the present appellant for the

reason stated therein. (Copy of order dated 10.10.2012 of the
learned Civil Judge-V/ Authorlzed Officer is attached as

~ annex: “E”).



7)

. 8)

9)

10)

11)

-

That the learned Senior CiviI"JOdge/ competent authority
referred once again a séparéfe inquiry to the court of Civil'
Judge—Cum-JudigiaI Magistrate-l, Bannu/ Inquiry Officer, Syed
Hamid Qasim. (Copy of order sheet dated 15.10.2012 is
attached as annex: “F”, whi¢h indicates the receipt of inquiry
from the court of Senidr Civil Judge).

That the -Civil Judge/lfJudiciaI- Magistrate-l, Bannu being the

‘Inquiry Officer conducted a separate inquiry with tegard to the

same allegations in which another inquiry with regard to
fourteen (14) others similarly placed subordinate staff was
sent to the court of Civil Judge-VI, Bannu, Mr.Hamid Kamal.

That the Civil Judge/ Judicial Magistrate-l, Bannu being the
Inquiry  Officer conducted an inquiry into the charges/
allegations of willful ‘ab.sence from duty and found the

appellant liable to the major penaity of dismissal_fro’m' service

for the reasons stated therein. (Copy of inquiry report dated
15.11.2012 is attached as annex: “G").

That surprisingly on the basis of the same nature allegations a
separate/ distinct inquiry was conducted by the court of Civil
Judge-Vi, Bannu being the Inquir;'/ Officer and recommended

- only a minor penalty -of censure with regard to fourteen (14)

similarly placed subordinate staff of the District Courts, Bannu
vide departmental inquiry No.49 decided on 03.11.2012.
(Copy of inquiry report dated 03.11.2012 is attached as annex:.
ISH")' '

That it is pertinent to mention here that Senior Civil Judge,

Bannu 'being the competent authority in both cases agreed to
the findings of the respeétive. Inquiry Officers as in one case
the competent authority.agreed to impose minor penalty of
censure on 13 subordinate staff as referred above, while on

the basis of the same/ identical allegations, a major penalty of

1]



12)

13)

dismissal was imposed oh the present appellént. (Copies of

impugned orders dated 18.12.2012 endorsement No.968-71
and 05.11.2012 reference No.826-38 are -attached as annex:
“1&J7). |

That both the inquiry officers obtained statement from the
above referred subordinate staff with regard to willful absence
of duties and their statements are placed on file with the

" instant appeal for kind pekusal of this Hon'ble Tribunal.:

(Copies of statements of subordinate staff are attached as

“Annex: “K to K/ ’).

That the appellant preferred his depértmental app‘eal dated
21.12.2012 to the Hon’ble District and Sessions Judge, Bannu.
but the same has not been til date now. (Copy of
departmental appeal is attached as Annex: “L").

GROUNDS FOR APPEAL:

That the appellant being aggrieved from the impugned order

" dated 18.12.2012 referred above, prefers the instant appeal on the

following amongst other grounds for remstatement In service with all

consequential back benefits.

a)

That the impugned orders of the Inquiry Officer and competent
authority in case of the present appellant are violative of

~ Article 2-A, 4 and 25 of the Constitution of Islamic Republic of

Pakista_n, which shun/ avoid discrimination in its all forms, it
becomes crystal clear from the above facts and circumstances
of the instant case that discriminatory treatment has been
meted out to the present appellant by specifically referring his

inquiry to a separate Inquiry Officer on the basis of the same

nature allegations i.e. willful absence from duty. Both the
Inquiry Officers recomrﬁnehded different penaities on the basis
of same allegations as Ain the case of thirteen (1‘3) other-
similarly placed subordinate staff were awarded a minor



| penalty of censure, while thé 'pr;é‘s"fent appellant alone has
been awérded thie major penalty of dismissal from service,
which cannot be sustainable in the eyés of law. It is important
to reproduce a ruling of the august Supreme Court of Pakistan
in a similar situation reported- in 2001 SCMR 256 and the
same is reproduced for ready reference:- |

Allah Yar ... v/s.... General Manager

| Railways .Hea_dquarters Lahore citation
(d) -- Constitution of Pakistan (1973)
“Articles 2-A, 4 and 25 ----- Equality of
citizens, prihciple of - Exercise of
discretion by authority --- Scope ----
Discretion becomes an act of
discrimination only when it is improper
or capricioué exercise or abuse of
.discretionéry authority, and the person
against whom that discretion is
exercised faces certain appreciable
disadvantageé, which he could not have
faced otherwise --- Where the
discrimihation is not based on any
rational ground beéring upon the same
subject dealt with, the law offends
against the principle of equality and is
void”, (p.264). Reference has been made
to 1992 CLC 219; AIR 1965 All, 275 and
AIR 1952 SC 75”. Some of other rulings
of the superior court in a Similar

- situation are és under:-
Similarly placed — reinstated 2000 SCMR 669
Principle of consiste'nt_:y'— 2006 SCMR 1155, 2005 SCMR 890

Naked discrimination — PLC 1993 (CS) 354, 2000 SCMR 669,
2001 SCMR 701, 2003 SCMR 1798, 1998 SCMR 2472.



d)

)

That the impugned order is also vuolatlve of section 24-A of

- General Clauses Act as the competent authority failed to pass

a speaking order with reasons and to clarify further that why
two separate inquiries were ordered on the basis of similar

facts and circumstances.

That by referring the inquiry with regard to the same
allegations of subordinate staff of the District Courts, Bannu to.
two different Inquiry Officers and imposition of two different
penalties i.e major and minor clearly reflects malafide of the
In'quiry‘Officer and co.mpete'nt authority is not only floating on -
the face of record but leaping therefrom. Reliance has been
pllaced on 2008 SCMR 871 and (2005 PLC (CS) 974 “action-

‘based on malafide required to be struck down”).

That the‘puhishment; awarded to the appellant does not
commensurate with the charges, hence the penaity imposed is
excessive and harsh. Reliance has been placed on 2008
SCMR 214 and 2002 SCMR 584, which lays down the
following principle.

“punishment should always commensurate to the guilt
proved” | |

That no opportunity of personal 'hearing was afforded to thé
~appellant before imposition of major penalty of dismissal from

service, which fact is violative of the prmmples of natural
justice and the same are part and parcel of all judicial and

~ quasi judicial proceedings. Reliance has been placed on 2008

SCMR 1369.

That pr"i.nciple of propriety demands that same nature cases -

- must be inquired and decided by the same lnqu'iry Officer/

competent authority as in the instant case to avoid conflict of
judgments on the basis of same allegations of two differing

courts.



9)

h)

That according to the statem'ents recorded by the Inquiry
Officers also lend support to the case of the present appellant
as some of the subordinate staff admitted and confessed their
willful absence ‘from their duties but irrespective of this fact
minor penalty was imposed on them (similarly placed
subordin,ate staff), while major penalty was inflicted on the
appellant who denied his willful absence and there is no

~evidence whatsoever on the record.

That it is strange enough that one Mr. Shahab process server,
was mltlally charged for willful absence from his duty but he
was altogether dropped from the inquiry proceedings without
assigning any reason or cause for reasons best known to the
Inquiry Officer and competent authority.

Keeping in view, what has been stated above, it is,
therefore, humbly requested the imlegn‘ed order dated
18.12.2012 may kindly be set aside'and the appellant may
please be reinstated in Service with all arrears and

, consequential back benefits.

Any other relief, Wthh has not been specnﬂcally

- asked for and to whom the appellant found entitled may

also be granted.

e

Appellant
Muhammad Akhtar

Dated: 17.04.2013 Ex-Process Server

through O’fl)

Inayat Ullah Khan
Advocate High Court
LL. M (U.K)
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- BEFORE THE PROVINCIAL SERVICE TRIBUNAL,\KPK, PESHAWAR.

" S.ANo.___ /2013

‘Muhammad Akhtar................. Appellant
| | Versus | |
District and Sessions JUdge, Bannu & others....... Respondents .
AFFIDAVIT

I, Muhammad Akhtar son of Muhammad Khel Ex-Process Service
Senior Civil Judge, Bannu R/O Kot Beli, Tehsil and District Bannu do:

' hereby affirm and declare on oath that the contents of the
- application are true and correct to the best of my knowledge and

belief and nothing has been concealed from this Hon'ble

: Trlbunal

}(17 Deponent

W



S.ANo.__ /2013

 MURaMMad AKNER.........ccccr

Versus

' District and Sessions Judge, Bannu & others........

* ADDRESSES OF THE PARTIES

APPELLANT:

Muhammad Akhtar son of Muhammad Khel
Ex-Process Service

Senior Civil Judge, Bannu

R/O Kot Beli, Tehsil and District Bannu

RESPONDENTS:

' Dated: 17.04.2013

1)  District-and Sessions Judge, Bannu.
~2)  Senior Civil Judge, Bannu.

10

- BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHA WAR,

........... Appeilant

Respondents

3)  Judicial Magistrate-1/ Ianiry Officer, Bannu.

Appellant

vthrough O"‘:ﬁ

Inayat Ullah Khan
Advocate High Court

- LL.M (U.K)
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Yoo CHARGE SHEET

'I I*ARYAL ZIA MUI'I‘I Senior Civil Judge Bannu, as Competent Authorlty,
hereby charge you, "

Mr. Muhammad Akhtar, Process Server of thls court as follows:

That you, while. posted as PlO(,Lbb buvu

committed the following
ir 1%11!41 ities:

You l'cm.lm(,d absent from your duly wxlhoul any d[)pll(,.lll()ll :

or prlor 1nformat10n on 20. 07.2012, 31.07.2012, 0O1. 08 2012,
. 06.08.2012, 15.08. 2012, 24.08.2012 and 31.08...012

~

2. By reason of the above you appear to be guilty of wﬂlful absent/

misconduict undu rule 3 of the I(hybcl Pakhtunkhw

a (_xovumncnl bCI\’dntb
(Efficiency and Discipline) Rules, 2011 and have rendered yourself liable to all

or any of the penalties b])LCIﬁCd n rule 4 of thc rules ibid. .

3. You are, therefore, required to submit your written defonce
‘ )

within seven
days of the .1'ceeipt ol this charge sheet to the

lnquub Officer, Mr. Hamid Qasim
- CJ/JM-I Bannu as the case may be. |

4. . Your written defence, if any, should reach the i mqulry officer within the

specified period, fdlhng which it shall be presumed that you have no defence to

put in and in that case ex- palte actlon shall be taken against you,

5. Intimate whether you deSire to be heard in person.

A statement of allegations is enclosed.

.

W
FARYAL Z1IA MUFT1 . _

Senior Civil Judge, Bannu

¥

Regich atien WO . f C %—Q e
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- \if S DISCIPI ANARY ACTION.

1, (I‘ARYAL ZIA MUTIT, as (nmpvlr'nl .m!'l'uwil"\', ol the opinion tha,

B

Mr. Muhammad Akhtar Process Setrver has rendered himself liable to be

) proceeded against, as he commlttcd the followmg acts/omlsswns within the -

-meaning of rule 3 of the Khybel P'll\htunl\h\\ a Govemment Servants (Efﬁuency

and Dlsc1p11ne) Rules, 2011.

STATEMENT OF ALLEGATI ONS

You rcmaincd absent from your du ty without any application

. or pl'lOl' IlllOl'llldll()n on "() 07.2012, 31.07.: 2012, 01, ()8.2()!"

hY

06.08.2012, 15.08.201:;, 24.08.2012 and 31 08.2012

2. cForthe purpose of inquiry against llw siid accused with reference to the

FARYAL ZIA MUTT l
s IOZEZESG0njor Civil Judgc Bannu

. ‘)31’8 of Press R I 2. 'ZP‘Z&\

3. Date ¢ Reoaipt 08T  copy X =
4 Date 3 Fresendation O '1*?__‘23:‘:/ =
5. ﬁage of Dglivery of Cﬁﬁy.——-—‘-"“/ o O P
o wo.of Cops WIS
7 o P~

i
g..‘b,g PRPSE ﬁw—-ﬂ*“ .

8 \jﬁ‘ th.

-

\
above allegut’ions an inquiry officer/i mquuy committee, consxstmg of the
Iollowmg, Is constituted undu rule 10(1)(&) of the ibid lulcs
i Mr.Hamid Qasim Civil Judge/JM-1, Bannu
3. \» The inquiry off' Ler/mqmry commlttee shall, in accordance with he
provisions of the ibid rules, p10v1de reasonable opportunity of hearing to the
accused, record its findings and make, mthln thirty days of the receipt of this
ordel, recommendations as to punishment or other appropriate action against
the accused.
4. ~.The accused and weH conversant representative of the department shall
join the pr oceedings on the date, time and place fixed by the inquiry
officer/inquiry committee. L g ATT . |
| | | o £3 iED
_ ency
. - i LDW(&I‘ Cour! B2 FLYRY
, : g 20 Y Ta~p
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SHO CAUSENOTICE =~

I, FARYAL ZIA MUTTI, Senior Civil J_udgc, Bannu, as Competent Authoi'i-t_y,

under ‘the Khyber Pakhtunkhwa Government Servant (Lfficiency and

Dlsmplm(,) Rules 2011, do llelcby serve you, Mr. Muhammad Akhtar Process

Se1 ver, as follows
1. (i) - that conseql_xent upon the completion of iﬁquiry No.48 of the year
" 2012 condLlcted against you bjf.the Inquiry Officer for which yoll
have got responsible for willful absence without prior approval of

leave and there by misconduct stood against you

(ii) . on going thiough the' findings and recommendations of the
Inquiry * Officer, the material on record ahd other connected

papers including your defence before the Inquiry Officer;

T am satisfied that you have committed the following
acts/omissions specified in rule 3 of the said rules:

(a) Guilty of 11}iscoxmlltlct because of willful absence from duty.

2. As a 1'esult the‘reof I, as Competent Athhority, have tentatively

decided to impose upon you the penalty of dismissal from service under rule -

4(1)(b)(1\f) of the said rules.

3. _You'alje,.thereof, required to show cause as to why the aforesaid
T-perl‘alty should not be imposed upon you and also intimate whether you'desire

to be heard in person.

4. If no reply to this notice is received within seven days or-not more

than fifteen days of its delivery, it shall be presumed that you have no defence to

‘putinand in that case an ex-parte action shall be taken against you.

5. A copy of the findings of the inquiry officer is enclosed
6. Given under my hand and seal of thc court today on 17th Novemb01,20 12 :
L - AVTEST:: - "wm No. S7 7)’ ‘
| gmga lﬂ;} ' ) ' . ev?nv'ari(}i“: .)o' poninarinn 2729
. ﬁopyﬂ b T o 74 ¢ . 7/“':724__
LOW@Q‘ C 53 & ‘f*; L (1‘ ‘ll'y«}l 7,1{,‘».&1‘111 s.;g!'. of g Mg - § o
6 !“f ;i«%&" "’pa - ,_ﬁ.,ﬁg . ’é”?’w‘
Senior Civil Fudgef Baatitii’ sy & L
'W’?L"?L—' . N A 5. Date of Tislysry of v‘ﬁy,_:_____,_.,} __ 12
‘ €. Np. of u“’ s | nesr63 .__’“_0'3‘..‘_’_
l07 Ore fnm‘y Fce - — =

8. Ctiggent Foe

‘9. ToialFae

A5 By lﬁfié?y"lﬁi M
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- ~ N"HL COURI‘OTAUPANGAL KHAN, CIVILJUDG V[ oy
¢ A AUTHORISED OI‘FICER BANNU S S B
' Departmental Inqmry No 48 of 2012, ‘ _ B ~
Inquiry against: Muhammad‘/ilchtm' Process Server. = v
- L . K - . o N ' ' \ 3
09 10~ 2012 ' s ' O I ki

The occused ofﬁcuol is presenf in person The Khyber‘ o
F‘-Ukh%c-o =~!f hwa Government Servanfs {EfﬁCIency & Dlsc:phne)v |
Rules, 20} 1 hos done .dway wn‘h 1he authorized offlcer therefore in

'th:s s;+uo’uon os 1he undersugned had been oppomted as

cmhonzed off cer, the inquiry file is submmed today before the l
S
tc-urnod au tnoniy / Somo: C:wl Judgo Bonnu,. for furfher" ' . ;

pmceodmgs in cccordcmcc wilh law. The accused ofﬁc:ol is
directed fo oppeor before the leorned ou’rhonty on 0110(2012
The rnqurry file is. consasfed of report of c:vnl Nazir, -~

exola noho*n of ’fhe ou’rhonfy ond repry of 1he occused offxc

»‘:.'wv

Ofﬁ(,u = to

JANN

ATTESTED = RO B R
Copym?ﬁaxncy o ' A
' ._ LowerCOurt Banpny . ST
' e L -
,4"':_ Nﬁ-(h - ' )
I’im 2012 B o

o None present'on behalf of delinquem‘ official as he was on leave today
nil 12,10.2012, R
' Inquiry file received from the Court of leamed Civil Judge-\r’, Bannu - ',
vI;o was appointed as authorized -officer of the instant inquiry vide order dated
2LU92012. As the Khyber. Pakhtunl\hwa Government * Servants (CfTiciency &
D.sv:p:.n z), miles 20! has removed the authorized officer from the procedure of

-fmwry inmc for delivery of charge sheet and statement of allegations delinquent P
official be summoned for 13.10. "0:2 . S

ANNOUNCED: R |
10.10.201%. ‘ . L \_//ﬂ "
o ) %\jgtzm Mufti, ¥ .
e - g Somo Cxwl Judge,;Bannu e

Rt
Ne . LA

R T
T i e e s St ST
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- 3 & COURT OF SYED SYED HAMID ()AS!M INQUIRY OFFICER/CIVIL
lUiK.L/lUl)l(_,lAL MAGISTRATE-], BANNU

INQUIRY NO.O1 OF 2012
ACAINST MOHAMMAD AKITTAR PROCESS SERVER

Thu instant enquiry procecdm;,s reccived from the learned Semor .
Civil Judge, Bannw/authority. Same be registered. The undersigned has™
besn appointed as enquiry officer to conduct further proceedings against
the ascused/official Mohammad Akhtar. The accused/official present in_
person. Statement of allegations and charge sheet has alrcady been
delivered to the accuscd/olhcial today by the learngd Senior Civil Judge,
Banaw. He is dnected to subrmt his written defense <}\29 10- 2012

N\
(SYEDUHAMID QASIM)
Inguiry Officer/dM-1, Bannu
Ordey No.02

25-10-2012 , - : , o
o As 29-10-2012 is declared as public holidiay on the occasions of

Eid Ul Azha, therefore, the instant enquiry lile requisitioned and is fixed

for 30-10-2012, for prevnous proceedings the xespd\dem be noticed for

that h\éd 4 u

(SYEP-HAMID QASIM)
“Inquiry Officer/IJM-I; Bannu
Crder Mo.03
2’?*10*4‘312 . . : .

" Actused/officiul “was  present in morning who sought an
adjournment. for -the submission of written defense but his reuest was
turned dewn and he was directed to submit his written defencse till closing - -
hours positively. Later on, repeated calls were made but the
accused/official never turned up. Thercfore, the accused/official is
proceeded ex-parte in accordance with rule 11(2) of Khyber Pakhtunkhwa
('imux1mcnl Servant (Efficiency and Discipline) Rules, 2011, Clerk ol

court, Nazir and Naib Nazir along with the record b&mmomd for 31-

10-2012. N,

(SYED é'%\y}l) QASIM)
Inguiry Gfficer/JM-1, Bannu -

ATTE"‘““ ED

{ RS
i erlr COL{'L &"}3}5?@,3”
1o ’7 x/”)—-/

et

'G /F’\

3-16-2012 e T ,.
' Accused/official absent. Stateient of Shah Daraz Khan, clerk of
court, Senior Civil Judge, Bannu, Mohammad Hayat Khan Civil Nazir in -
”w court of Senior Civil Judge, Bannu and Shafi Ullah Naib Nazir of . -

enior Civil Judge recorded as CW-1, CW-2 & .CW-3 respedfively. File to
ceme up for fru\‘.her procecdmgb on 01-11-201 '

, ‘ R (bYEDllAMlDQf SEM)
. , o Inquiry Officer/TM-1, Bannu

R I R R

”@W
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/T Order Nol0S
T L 01-11-2012 S
‘ ' Accused/offi c:al present and submxtted an appllcatxon for setting
aside ex-parte proceedmus against him; along with his written defense.
The application is duly marked to the undersigned by ths Honorabie
District & Sessions-Judge, Bannu for its disposal in accord? “ce with the
law, :
Though the Khyber Pakhtunkhwa =~ Government  Servants
{(Efficiency & Disincline) rules 2011 have not provided for any provisi {m
for the setting aside of ex-parte proccedings against -the accused/ofici:
yet, the principle of natural justice that no one should be cnndcm“cd
unheard provide for the fair chance of being heard.to ever vy individual,
Thercelore, keeping in view the principle of natural justice the .tpphc.umn
is allowed and ex-parte proceedings initiated against the accused/official is
hereby set_asideHis written defense is placed on file. The clerk of court,
"Nazir & Naib Nazir be 5ummom,d for 02-11 2012 for their-cross by the . 5

o | dccuscd/o[‘[' cial. '
- . ‘(SY@ﬁAMID ASIM) S
: : " Inquiry Officer/JM-1, Bannu o

~

. Order No.06

- 02-11-2012 -

: Accused/othcml present. Clerk ol court and Nam ol the fearned

. . Senior Civil Judge present and cross examined by the accused/official,

T : . Naib Nazir is on leave due o his t.\.umnalmn He be stmmoned for 03-
o 11-2012 for his cross examination of accused. \

(SYED\}.I\MVHD)QA\H\/%‘. - B

Inyuiry OT\‘T&.I/”\/] . 3annu

" Order No.07

03-11-2012 - :
3 . ~ . Accused/official present. Shafi Ullah Naib Nd/ll‘ present and cross Cl
.. ... cxamined by the accused/olTicial. lo ‘come up for stutumnt of the :

. * : _'lcu:sccl/oﬂlu.nl on 05-11-2012.
(svrw AS1)

- InquiryeOflicer/JM-1, Bannu.

_ Order No.08 - ' , - _ o | :
05-11-2012 o - : o |
' Accused/official present.” Statement of the accuse»:’/o_l’i"u:_éai |

recorded. To come up for enquiry report on 07-11-2012. ' _

| ,
(SYED ALY 1/(;)('\. nf'\'x‘ 5

lnquuy Olim_x/l'\d? Bivau

-




” T
4 : : .
Armex g.,’ o »

| e, it 5 Yy o |
R 09 iz n? AT D T E LG A : '8
2o : RO AR ’

R

T BEFORE SYED HAMID QASIM CIVIL JUDGE/ JUDICIAL = RN
NP - MAGISTRATE-, BANNU (INQUIRY OFFICER) ..

INQUIRY REPORT AG A A/NSTMOHAMMAD AKHTAR, PROCESS SERVER

JF THE LEA RNED SEN]OR CIVIL JUDGE BANN U
Dasted: 15-11-2012

St bt P e L anhime A, T Myl e oL 0

This i inquiry of’ Mr Mohammad Al\hlm process server of lhc court

" learned Senior Civil Judge, Bannu (herein alter referred to as

respondent) was eatrusted 1o the Aandersigned by the learned Scnim' Clivil

Judge, Bannu, being authority, vide order No.7 dated 15 10-2012.

R AN PR B L i
’

The said respondent, after being delivered thh the statement of

.nllopalmnx .md charge sheet, on 15-10-2012, by the tearned Senior Civil

Jjudge, Bannu, the case was sent to the undcrsiymd which record” was

received on’ 15-10-2017 and on the same date the’ respondent appeared

AT was dnrccicd to submxt his written defense for 79-10 70]2 On the cvc"'p "y

e Eid Ul Azha, 29-10-2012 was declared as pubhc hOlldd)/, lhcrclore on

R
the last working day i.c. 25- 10-2012 the inquiry was fixed for 30-10-2012

and the respondent was noticed. On :

RN T A bR P TR s

TR e IR

30-10-2012, the respondent appcmcd o S
Aaormng and when strictly directed to file his reply/defense, he failed to
appear and was proceeded nmmst ¢X-parte

L]

in

as provided by Rule 11 (”) of Co |
. Khyb..x Pakhtunkhwa Government Servants (Efficiency and Discipline) _ -
’ ‘ . rulcs 2011 The clerk of court, Nazir and Naib Nazir of the court of o B . ,"5
o learned Semor Civil Jud'u. Bannu were summoned and examined as CW- - - : "' ( ]
§ 1, CW-2 & CW-3° respectlveiy On 01- 11-701’7 the ex-parte proceeding . 5 o ‘ gy |

vt

ag amsl the respondent were sct aside and the witnesse

B

s ibid were re-

H summoned and cross e\ammcd by the respondent,

} The clerk of court produced record pertaining to previous enqumes
; . v“nhthLd against the xespondem The Nazir produced the extracts from
% . the regxster of attendance, maintained at the office whereas, the Naib Nazir

' exhibited the absence report against the respondent.

% Before putting any light on the available record. the relevant
‘ portions of statement of allegations and charge sheet are. hereby
! ] . reproduced for convenienc and to sce whether the charge, as levelod

3 v\_ against the respondent, is proveo or OthlWle . o
b o - ATTESTED -
e ‘ SR -

: : COPm%?Ig?:ncy

b ot o . ' _ ‘Lower Court Banny




,' STATEMENT OF ALLEGATIONS: | B

o o You 1emamcd absent from your duiy wnthout any appllcatxon or Lo
pnol mtormauon on 20- 07 2012, 31-07- ”012, 01-08-2012, 06- 08 2012,
15-08-2012, 24- 08-2012 and 31- 08 2012

. CHARGE;:; * | N |
" You remained al}senl from your duty without any application or
prior information on 20-07-2012, 31-07-2012, 01-08-2012, 06-08-2012,.
15-08-2012,24-082012 and 31-08-2012. -

By reuson ol the, above, you appeared 1o be guilty ol willlul

. 4lb'uull/llll\u)ndll\.l umh.: rule ,’7» of the Khyber khtunkhwa (“()vunmunl
<3

Servanls (Efﬁcxency -and Dmcnpimc) Rules 2011 and have rendered‘

yourself liable to all or any of the pf‘naltxes specmed n :ule 4 of the rulés

‘DFFENSF ‘TAKEN BY THE RESPONDENT:
' Thc pIca in written def‘ense as taken by lhe respondent is, lstly v
™ the respondent was present on duty on 28" and 3 July 2012 but duc 3
~ tohis madvu lenee, he could not sign the xq,lslu ol the attendance and on )
- ls‘ 5t 6"‘ 15lh 24lh and 31 Au;,ust 2012, too, he attended his duty but
:again he 1alled to sign the said register; ol
’Secondly lhdt on his arrival to lhe oflice, he would eulleel his >ummons .
from the ofﬁce and. would proceed to the area a351gned to him for the *
e o ' .xecutlon of service; ’
| | Thxrdly that, the Nazxr of Senior C1v11 Judge Bannu had never
g wbmﬂted any absent u,poxt against him, m«.anmg, thereby, that e never
~.got h1mself absent from his duties and; B

Lastly that due to inadver tence on “his. parl he imled to sq,n the

register of attendance maintained for that purpose in the office.

MATERIAL BROUGHT ON RECORD:

In order to arrive at just conclusion of the inquiry, the clerk of

E B o st LSRN i a R L A L TR TN R WS A 2 S s, S S PR ol 20

- court, Nazir and Naib Nazir attached to the court of learned Senior Civil

Juclge, Bannu were summoned who appeared that CW I,CW-2 & CW-3

uaadialed

respectwely along with the record pertanung to the service matter of the '

PR T ENES

A - respondent , . ! :
e \ _ _- o Mr Shah Daraz Khan. the clerk of' court as CW—l produced S
i\ s\ , '
. Y B departmental inquiry No 39 of 2011, agamst the respondent decided in :
L e L - ATYESTED .
5. Vb ‘\,\\”'D\ . ) . e . ‘ B €&Q@ym ﬁ“*&:ﬁ@‘f o :
A e _ o L&Wer@aun ﬁﬁ&mﬂ 4' '
i o - ' , s
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2 _.x.

S (R E

Z Lo
23-01-201‘ wnereby a . minor oenalty of withholding next- annual A

increment” was lmpmul on the upunduu ()ulu ol' the wmpolull'

authority is EX CW 1/i. CW-1 also produced inquiry No.40. for year

2011, against the respondent, deudcd on 23-01-2012, whereby a mmor,"

penaity of withholding next mc:emcnt was imposed vudc ordcr EX CW Ve
against the respondent. Dcpaumulul mquu y No.d3 of 2011 was produced
as EX CW 1/3, whereby a major penalty of wducuon 1o lower stage in a
time scale was imposed on the respondent. bmulcnlv vide EX CW Y thc

respondent was exoncrated, yel, a warning was issued to hlm

lf.ly'il Khdn Civil Nuzir of Senior (wrl lud;,c Bannu ploduu.d

the extxacl from the register of attendance for the month of July ‘and -

/\UEUbi 2012 Wthh is CW 2/1,

bhall Ullal\ N.ub Nazir, ullaehed lo thc court ol Ieamcd Semm

-

(,mi Judbe. Bmmu appmu.d as CW-3 who L\!lll)llt.d the abm.nl tupoxl L..X‘:

. \,W 3/1 and admitted the same as correct,

F'NDING IN THE LIGHT Or 1 NOUIRY

My ﬁndmgs In the subject i mquuy would be rcstnetcd to the followm;,

questxons _
- A Whether the rcspondcm habitually absented himsel( 'from’dul_y
‘ wuhoul priof dppmvul ol'lcave and; '
B Whethu his bd\,l‘ conduct amounted to misconduct
Thc%c two qncc.tlonx would. be seen in the Ilbhl of written dclense
f led by the respondent and material brought on record. .
In u.baxd o I® question, as to willful absence of the rcspondcnt
from the duty, without prior approval of ~leave the respondent took the

plea’in hlS written defense that he appeared on his duty during the month

~of August 2012 but due to his madvertence he failed to sign the regnster of

attendance | mamta:m.d at the office, for the purpose. In this regard mttacts

of the attendance tcglstu are EX CWw 2/1, According to EX Ccw 7/1 the .-

respondent had sxgued the register of attendance for 2nd, 3rd, 4rth , 5t 6"_'
and 7" of- the’ July 2012, On g July 701? it was a Sunday. On 9%
10%, 11 3% & 14" of July 2012, the respondent had again s:gned the.

said 1%13101 No signature of the u.bpondem is avallable in the attendance

- register for 12 July 2012, 15" July 2012 was a Sunday. On 16, 17" &

19% July 2012, the 31gnature of the respondent are available in the regxster

of attendance. From 20"1 till 31 Juiy 2012, the rcspondcnt was late to ‘

: ..tlcnd me ofhce and thf*reforc was marked with (O) sign. In similar way,

m'rss ED

£ pymgAgenc ]
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during the month of August 2012, the register of attendance was never

singed by him and he was marked absent on 1%, 3", " 15™ 73 and 31

of August 2012. The extract of régister of attendance EX CW % I show

that fhe respondent had signed the register of the attendance when_ever he -

attended the office of the Senior Civil J udge, Bannu, therefore. the plea of

- the respondent; not signing the register of the attendance due to his

- inadvertence, or what ever other reasons may be, is not supported by the
material brought on record and also such a Plea is neither plausible nor

appeallable to an ordinary man of common prudence. From these facts, the

only 'thing, which can be concluded is that the accused/official never

“appeared . for his dutics on 01-08-2012, 06-08-2012, 15:08-2012. 24-08-
2612 & 31-08-2012. The fact that the respon.d'eﬁt had signed the registexj.of
- the attendance duriﬁg the month of July 2012 by ilscil' suggest that the
rcspondcn'l had not attended hig duty during the month ol'/\hgusl 2012 and
therefore, the rcgislcrbf the attendance do not bear his signature and he

was rightly marked as absent. Nocapplication for leave could be produced

by the respondent for the aforesaid dates. rather the respondent had

himself, by implication, admi(ted his absence on the aforesaid dates in his

written statement in Urdu submitted on 05-11-2012 as the, rcs@ndcnl had
not specifically denied his absence from duty duﬁng the month of August
'20_12. So far as the absence of the accused on 20-07_—20'12 and 31-07-2012
-is cancerned, the 1‘c$pbndc1ﬁ. as per EX CW 2/1 was nuu'I.\‘c‘d
' applf'cation for short leave could be submitted .by the respondent vto show.

that his coming lat¢ to the office-could be excused. As per EX CW 2/1 the

_réspondent Came late to the office continuously from 20-07-2012 to 31-07-

2012, .meaning thereby that, the respondent was Habitually abéeqtin;g
himsé!f’ from 1he‘du1‘)i‘ without prior approval of leave and coming late to
attend his duty. - . . : ' -

It fs yet an othexi plea of the respondent that, he used to attend his duty

regularly and in the process of gathering information regarding the process

marked to him ang collection of the SUMMmMons issucs in his name, lie
inadvertently, failed to sign the register of l.hc atiendance. Let it be the
case, the extract of ’theregister of the atlcndanc.e, EX Cw 2/1, shqw that
the accused was on his fielq duty only on 12-07-2012 and 1.8-07-201’2., A
Apart‘fo_rm these tWo',dates the respondent had regularly: signed the
register of aftendancé,hegating the plea of the résbohdent, as taken by hirﬁ
in his written defense. From the written defense of the ‘respondent it

appear that, according to the respondent, the whole Nazarat Branch of the
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Senior Civil Judge, Bannu rested upon the shoulders of the respondent.’. -

The responderit, in his ‘writlen defense had failed to mention the cases
wherein service was addressed to him during the month of cither July or
August 2012 to show that he was so busy in the execution of such service
which prevented him Irom signing the register of dltcndance In smnlar

* fashion he failed to brmg on record any thing such as the summons or

warrants, either by his own or tluough CW-1, CW-2 or CW-3, regardmg :

the execuuon of service by the respondent. The above facts show that the

respondent had Wl”lll”y absented himself from his duly on 01-08-2012,

- 06-08-2012, 15- 08- 2012 24-08-2012 & 31 -08-2012 while he” was late to
a;tend the office trom 20 07-2012 to 31- 07-2012 w1thout any penmsswn '

" or excuse. Thus, the ﬁrst question is replied in atf‘xrm'mve

So lal as the 7" question is concerned, EX CW 1/1 to EX CW Y K

slxows that dulmb the 1% six months of 2012 one warning. two minor

pumlllub and one major penalty was nmpo:.u.d on the l(.prlld(.nl yet, he
has miserably failed to mend his ways. The respondent

and pen

after the wzu’mnb
allics nnposcd upon him during various inquirics was supposed to
be ver y vnylaul in his duty but his own plea ot his 1nadv<.rl<.nc<, shows thdl

lhc respondent is nepligent official and lhvlclmv in my humble upmmn. .

_in the lx&hl of record available before me, the respondcnt had commltted
gross- nnswndu«.l by his such willtul abmnu. The 2

" question s also
replied in afﬁrmatwe

PENALTY PROPOSED:

In the light of above dwcussxon w;llful absence without prior
approval of lcave and thereby misconduct stood proved ag,amst the

respondent and the respondent is found guilty of oflences as mentioned

akhtunkhwa (;ovemment Servams

(ufﬁcxency and D1301p1me) rules 2011 and had made himself liable for a

pumlly under rule 4 (1) (h) (IV) of Khyber Pakhtunkhw:

Q (JOVLU"“L“I '
Servants (E*'f: cxency and Discipline) rules

2011 and the same is accordmg
proposed against the respondent.
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AOFEICE OF THE SENIOR Civii, Jupg E, BANNU.‘

i (e

No:
Dated S /2012

Ouracr Quepreye.
' (ons(\quvn! upon . i!m xh(m
_ Muhamnﬁad Akhtar, onccss Ser

' No. 914 dated 19.11. 2012, T hercby impose upon him g pumlly of dismissal

Pakhtunkhwa

Government Sewant (IZ & D) ruIes 2011 and he is dismis ,sed hom Lhe

S| 2« *
(Faryal Zix Mufu)
Senior Civil Judge Bannu

~

‘,4_' ) /\é‘,/?/ ° ‘: . .
. En‘.sl.No Z /S(‘I B dmu (l ll((l llu / = / g 20[7
_.Copy om'arded to the

: 1_. Honoulable Dlstuct
_ - information pkase
2 TheD.A.D Bannu .

-3, o he Civil Nazir , SCJ, Bann,

& Sessions judge Bannu for favour of
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No gut 25 /SCJ Dated Bannuthe S /27 -~ 2012

\ /
i ’ . :
3 - Frora ‘ ' °
] I 'I he Senior Clvﬂ Judge
l - : Bannu
3 Ilo_ . .
T L Inayatullah Bailiff- o
.2, " - Zahor Islam Bailiff - o ‘ e Lo
3.  Bazid Khan Bailiff -~ S o
4. Ziaullah Process Server
: 5. Rashid Ali Process Server ‘
6. Rahimullah,Process Server
7. Muhammad Yousaf Process Server
i . 8.  Mumtaz Process Server
4 : - -
' .o,  Rashad Khan Prodess‘Se’rver : :
10. Shuynt Ali Process Server ‘
1. Shah Muhammad Process Surver o d o ' RS
B 12 . Shah Tamas Process Servex
T - 13. " Saud Khan Procéss Server
oo Subject; CDEPARTMENTAL  INQUIRY  NOqg  OF CTHE  YEAR 2o
R R - DECIDID ON 032012 . S
i Memo, ' ‘ ‘ -
: _ As per thc 1(.f.omnmndduOll of the Inquiry Oll:w Syou are
3 convicted and mmm penalty of censure is im poacd upon youi. Copies of Censure
3 letter are placed in )m.u service book and entry in this regard is madcin your i
é service record.
. W i-
' (FARYAL ZIA MUFTI)
Senior Civil Judge, Bannu
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STATEMENT. OF ACCUSED OFFICIAL NAMELY MR.
MOHAMMAD AKHTAR, PROCESS SERVER OF THE COURT.
- OF LEANRED SENIOR CIVIL JUDGE, BANNU,,

Slalcd llml I never remained absent !mm my duly, howwu,

umucl\lly. duc lo umdvu lonw l (.ould not stgn the u.g:su.r of allcndancc_
mamta;m.d al lhu ollu.n. dbb[)llb ol the fact that | was pu.bunl on my duty

0.1 the date mcntxomd in: the cluu;:,c sheet. The Naib Nazir has explamed'

in hlS statement that. by zero sign in the u.yslex 01 am.ndancu proc;ss"

server are not markdd as abscnt. Though, 1 am stated absent from my duty
2 A ) . - . .
on 20-07-2012 & 31-07-2012. yet, no. notice was given to me regarding

such absence either by the clerk of court or by the learned Senior Civil

- Judge, Bannu. During my entire service, | never remained absent from

my duty and"’attended my duty regularly. During the entire montﬁ of - =

L

. August 2012 it was Ramdan and Judlmai vacauons I auended my duty

dnrmg the month of August but could not sign the register of' attendarice. 3 |

I\IIOI'COVCI', during the month of August- 2012 the Naib Nazir-was on leave.

My'statem-ent in Urdu as submitted today be considered as 'part of my

intement I do not want to produce any ev1dence ‘An opportumty of

personal hearing may kmdly bc prov:dcd to me. '

05112012 S -
: ' (SYED HAMID QASIM)
- Inquiry Officer/fM-1, Bannu, -
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Statement of Shafi Ullah Khan Naib Nazir Senior Civil Judge, Bannu

Stated that on 01-09-2012 during quarterly inspection of the court, -

.some bailiff and process servers including the accused official were found

absent from their du‘ty by the learned Senior Civil Judge, Bannu. On the

instruction of the learned Senior. Civil Judge, Bannu I scrutinized the

attendance regi.s:(cr pertaining o the month of .Itiljund ‘August 2-()12 and
-511bmitted‘.t}ié,report is EX CW 3/1 which is ir my hand writing and
co'r-rccll)" bear my signature. . ' ‘
(Nilﬂaccused/ofﬁcia] already proceeded ex-parte)
RO & AC

A\

(SYED HAMID QAS1 _
Inquiry Officer/Civil Judge/IM-1,Bannu

¢

ot office. According to the Aendance register the accused official was

found z}bse,nt for 17 days. If an officia is absent he is marked as (& )in ‘
the register of attendance. Sign Zero mean that the official is iate to attend

his duty without permission. The other inquiries mentioned in the report.

: EX CW 3/1 are decided one.

_—

RO« AC . - \
03-11-2012 - . N—

. (SYED HA ASIM) -
Inquiry Officer/JM-], Bannu
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Statement of Molmmm.lu “.ly.ll Khan Civil Nazir of Suuor Clv:l

Judge, Bannu _ :
 Stated that | am custodnau of the attendance register of the court

of Semor Civil J udge Bannu and produced the same m court extract

whereof E EXCW /1 pertamm" to the month of July and Au;:,ust 2012.

(Nil accuscd/ofﬁcml ﬂlxcady proceeded ex-par ‘c)
RG & AC '

NS
(SYED HAMIBDTJASIM)

Inquiry Officer/Civil J udgc/JM_-l,Bannu :

I am mcharge/custodxan of the regisicr of altuldancc On '70 07-2017 and -7

© 31-07-2012 the accused official was not absent, he came late on his duty. I

huve nol submitted any abscat report/complaint agaisnt the accused”
official. On 06-089-2012, 24-08-2012 & 31-08-2012 the -accused official .
“was absent. It is.cor rect that the month of August was one of judicial
-vecations. It is. also correct that it was the Holly Month of Ramdan of

August. The accused official has attended his duty except of the- abovc
reffered dates volunteer that he use to appear on the next date of his duty.
It is correct that a judicial officer used to be present in the month of

“August ‘as MOD. No absent report against the accused official was .
~ submitted before the MOD -volunteer that after the long vecations when,

the tearned Senior Civil Judge, Bannu assumed his duty on 01-07-2012 |

produced the attendance register before him which culminated into instant - :
inquiry. I have no proof of the absence of the accused official regarding - '

his absent from duty but the attendance register.

RO& AC
02-11-2012 -

\§ \ "
(SYED‘H‘AMID )
Inquir’ icer/JM-I, Bannu
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“eawe year falling due on;01-12-2012 under- l\hybu l’al\hlunkhwa Govt.

.\ /,A

,ﬁa

Statement of Shah Darai Khan Clerk of Court Senior Cwnl Judgc, ' -
Bannu.

Stated that I produced the depagtinental | inquiry No 39 of the'year

2011 against Mohammad Akhtar process server in the court of Senior

Civil Judge, Bannu decided on 23- 01-2012. He was convicted and a ll :

imposed upon him penalty of withholding the next annual increment f'or‘

one year fall'ng, due on 01-12-2012 under Khybcr Pakhtunkhwa Govt.
Servant (E & D rules 2012 2) vide office order number 102 dated 24-01~.

2012. Copy of which is EX CW /1. blmll.uly inquiry No.40 of the year

2011 against Mohammad Akhtar process server in the court of Senior
Civil Judge, Bannu decided on 23-01-2012.  lle was convicted and

imposcd upon him pcnu]ly of 'withholding the next annual increment for

Servant (E & D rules 2012) *'lde office order number 97 dated ?4—01—'
2012, copy of which is EX CW '/ Departimental inquiry No.43 ol the yom

-2011 decided on 15-03-2012 against Mohammad: Akhtar processes eérver

10 the court of Scmor le Judge where upon He was ‘copwcted and

imposed upon lum a penail) of reduction to lower stage in a time scale
under rule 4 of Khyber Pakhtunkhwa Gowt servant (E' &.D rules 2012)

vide oifice arder manber 208 dated 15-03- 2012, copy ol which is X CwW

/3. ho pr oducgd depaitmental inquiry No.46 of'lhc year 2012 decided

on u-CS 2012 agamst the above said official where upon he was

oxonerated from the charg ge against lum However, he was warned to mend’

. His means and be careful in future vide office order No.534 dated 20-06-

Caongita |

7‘7
- x[
——————y

oalulzan

1y N >
R L e NSV 5 A 2
.

2012, copy of_whlch is EXCW %. : N
(il accused/olficial alrcudy proceeded ex-parte)
RO & AC \

'

(SYED HAMID-QASIM)
Inquiry Officer/Civil Judge/JM-I.Bannu

The inquiries so produced are decided one.
RO & AC
02-11-2012

: ' {(SYED HAMID QAS{M)
ATTES:;: [nquiry Officer/IM-1, annu

i Copying Agency-
Lowg'yglourt Bapr
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The D.stnct and Sessnons Judge
Bannu

- Subject:- Departmental ~ Appeal/l  Representation agamst

impugned order Dated 18.12.2012, whereby the
Learned Senior Civil Judge, Faryal Mufti being the
Competent Authority imposed the major penaity of
dismissal from service Under Rule-4 (1)(B)(lv) of
Khyber Pakhtunkhwa Government Servant (E&D)
Rules, 2011, on the charges of willful absence from
duty. : ‘

Respe c.tfully Sheweth;

0

ef facts of the instant departmentai appeal/ representatlon are as
under . ’

That the ap'pellant was appointed as Process Server in BPS-3

_in the year 2004 by order of the court of Senlor Civil Judge,

Bannu

- That the ap'pel.lant has more or less eight (8) years service at - - |
“his credit at the- time of imposition of major penalty of

dismlssal from service.

That the appellant along with 14 others were reportéd by Civil

- Nazir/ Naib ‘Na'zir of Senior Civil Judge> Bannu to the effect
 that all of them were absent from their duties on dlfferent

daies and this report was submltted to the court of Senior Civil
Jtidge,- Bannu for further necessary action in the matter. The

* names of the subordmate staff are as under -

| H o Inayat Ullah (Balllff) absent for two days i.e. 25 08. 2012\

and 30.08.2012.

Ty

iy Zahoor-ul-Islam (Bailiff) absent for three days :e

- 18.08. 2012 25.08.2012 and 30.08. 2012

iii) - Bazid (Bailiff) absent for one day i.e. 03.08:2012.

A



- BRoeg

i) A'Zla Ullah (Process Server) absent for one days i.e.

29.08.2012.

V) " Rashid Al (Process server) absent for four days i.e.
- 01.08.2012 08.08.2012, 24.08.2012 and 31.08.2012.

W) Rahim Ulah (Process server) absent for one day ie. . L

11.08.2012.

vil) Muhammad Akhtar the present appellant (Process .
‘server) absent for five days i.e. 01.08.2012,
.06.08. 2012 15.08.2012, 24.08.2012 and 31. 08 2012.

o viii) _Muhammad Yousaf (Process server) absent for one day |

i.e.29.08.2012.

ix). Mumtaz (Process server) absent for two days ie.
03.08. 2012 and 27.08.2012.

x) Rash:d 'Khan (Process server) absent for two days ie..

107.08. 2012 and 23.08. 2012

| Xi).  Shujat Ali-(Process server) absent for one day ie.

. 17.08.2012.

- Xii) 'Shah Muhammad (Process server) absent for. one day

. e, 02. 082012

- Axiii). Shah Tamas (Process server) absent for three days i.e.

02 08. 2012 08 08.2012 and 18 08.2012.

xiv) .Shahab (Process server) absent for one day i.e.
01.08.2012.

xv)' Saood (Process server) abse.nt for one day i.e.
03.08.2012. . . :

(Cop'y'of report dated 01.09.2012 of Civil Nazir/ Natb Nazir of -

the court' of 'Senior Civil J'udg'e, Bannu is annex: "A”).

Tiat the Senior Civil Judge belng the competent authonty,
issued notlces for willful absence to ‘the above named and

“thereafter, referred . rnqurry " with- regard to fourteen (14)
: \Lbord-nate staff to the court of Civil Judge-VI, Bannu,

r\.’ir.Hamld Kamal and inquiry with regard to the present

‘appeliant for the same allegations was referred to the court of

u;vrlJudge-V Bannu, Mr. Aurangzeb Khan
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6)

9)

S¢ o R

Th at CIVI] Judge-V Bannu Mr '-\urangzeb Khan sent the
departmental mqunry No.48 of 2012 back to the court of Senlor
Civil Judge, Bannu with regard to the present appeliant for the '
reason stated therein, (Copy of order dated 10.10.2012 of the
carned Civil Judge-V/ Authorized Officer is attached as

© annex: B).

That the learned Senior Civil Judge/ competent authority .
eferred once again a separate inquiry to the court of ClVlt'
Judge -cum-Judicial Maglstrate {, Bannu/ Inqu:ry Officer, Syed
ramid Qasim. (Copy -of order sheet dated 15.10.2012 is
attached as annex: “C”, WhICh indicates the recelpt of i lnqutry

from the court of Senior Civil Judge). )

That the Ctv’il Judge/ Judicial Ma_gistrate-l, Bannu being the
Inquiry Officer conducted a separate inquiry with regard to the -

- same allegations in which another inquiry with regard to -

fourteen _(14) others similarly placed subordinate staff was
sent to the court of Civil Judge-VI, Bannu, Mr.Hamid Kamal. -

That the Civil Judge/ Judicial Magistfate-t,‘ Bannu being the
Inquiry VOfﬁcer conducted an inquiry into the charges/

- allegations of willful absence from duty and found the.

appellant liable to the major penalty of dismissal from service
for the reasons stated therein. (Copy of inquiry report dated
15.11.2012 is attached as annex: “D").

e

That surprisingly on the'basis of the same nature allegations a

| separate/ distinct inquiry was conducted by the court of Civil

Judge-VI, Bahnu being the Inquiry Officer and recommended

. omy a minor penalty of censure with regard to fourteen (14)

similarly placed subordlnate stafflof the Dlstnct Courts, Bannu
vide departmental inquiry No 49 decided. on 03.11 2012,
{Copy of mqmry report dated 03.11.2012 is attached as annex

“E").



10)

SS

Tiwat it is pertinent to mention here that Senior Civil Judge, -

Bannu being the competent authority in both cases agreed to

the findings of the‘respecti\je,lnquiry Officers as in one case
‘the competent authority agreed to impose minor penalty of

carisure on 13 subordinate staff as referred above, while on
the basis of the same/ identical allegations, a major penalty of
dismissal was imposed on the present appellant (Copies of

impugned orders dated 18. 12.2012 endorsement No.968-71
and 05. 11 2012 reference No.826- 38 are attached as annex

R RGY).

That both the Aincjuiryofﬁcers obtained statement from the
ahove referred subordinate staff with regard to willful absence
of duties and their statements are placed on file with the.

' natant appeal for kind perusal of the appellate authority.

GRGUNDS FOR APPEAL/ REPRESENTATION

. %
That the appellant being aggrieved from .the.impugned order.

- dased 18.12.2012 referred above, pre;ers the instant appeal on the

iol!owfng amongst other grounds for relnstatement in serwce with-all .
‘ consequentlel back benef ts.

o\
@)
]

That ‘he smpugned orders of the lnqunry Officer and competent

.au*hcr:ty in case of the preeent appellant .are violative of

Article 2-A, 4 and 25 of the Constitution of Islamic Republlc of

:Pa dstan, which shun/ avoid discrimination in its all forms lt

-pacomes crystal clear from the above facts and cnrcumstances. ,

of the instant case that dlscrimnatory treatment has been
meted out to the present appellant by specnﬂcally refemnc his
inquiry to a separate inquiry Officer on the basis of the same
nature allegations i.e. willful absence from duty. Both the
Inquiry Officers recommended different penalt:es on the basns-
of same allegations as in the case of thirteen (13) other

similatly placed subordinate stef were awarded a minor
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penélty of censure, while the present appellant alone has

heen awarded the major penalty of dismissal from service,
which cannot be sustainable in the eyes of law. It is important
to reproduce a rdling of the august Supreme Court of Pakistan
in a similar situation reported in 2001 SCMR 256 and the
same is-reproduced for ready reference:- |

-

Allah Yar ...v/s... General Manager

:Railways _Headquérters Lahgre_ 'citation

(d) - Constitution of Pakistan (1973)

~ “Articles 2-A, 4 and 25 ---- Equality of
citizens, principle of --- Exercise of
discretion by authority --- Scope ---

Discretion  becomes an _ act of
discrimination only when it is improper
or éapn'pious éxekcjse or abuse of
discretionary aqtf;ority, and the person
against whom that discretion is

exercised faces certain appreciable

. disadvantages, which he could not have

faced otherwise. ---- Where the

. disciimination is not baséd on any-

rational ground bearing upon the same

-subject dealt with, the law offends
against the principle of equality and is

void”. (p.264). Reference has been made
to 1992 CLC 219; AIR 1965 All, 275 and
AIR 1952 SC 75”. Some of other rulings
of the superior 'court in ~a Similar
situation are as under:-

Similarly placed — reinstated 2000 SCMR 669

Principle of consistenc —5006 SCMR 1155, 2005 SCMR 890
" Maked discriminati'onl -791'_0 (CS) 354, 2000 SCMR 669, 2001
'3CMR 701, 2003 SCMR 1798, 1998 SCMR 2472.

LS
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That by referring the inquiry with regard to the same

aliegations of subordinate staff of the District Courts, Bannu to

awe. different Inquiry 'Officers ahd' imposi.tion of two different
penelties i.e major and minor clearly reflects malafide of the

-Inquiry Officer and competent éuthori.ty is not only floating on

the face of record but leaping therefrom. Reliance has been
placed on 2008 SCMR 871 and (2005 PLC (CS) 974 “action
based on malafide required to be stljuck down”).

That the punishment. awarded to the appellant does not

“commensurate with the charges, hencé the penalty imbgsed is
excessive: and hatéh. Reliance has been.placed on 2008

SCMR 214 and 2002 SCMR 584, which lays down the

following principle.

- “punishment should always commensurate to the guilt

proved”’

That no opportunity of personal hearing was afforded to the

appellant before imposition of major penalty of dismissal frbm

service, which fact is violative of the principles of ‘natural

-justice and the same are part and parcel of all judicial and

quz:s! judicial prdcéedi'ngs. Reliance has been placed on 2008
STHR 1369, | -

That principle of propriety demands that-same nature cases -
must be ingquired and decided by the same Inquiry Officer/ -

competent authority as in the instant case to avoid conflict of

~ judgments on the basis of sa’mé a!legation's of two differing

Sourts.

That according to the statements: recorded by the Inquiry

Officers also lend support to the case of the present appellant
as some of the subordinate staff admitted and corfessed their
wiliful absenice from their duties but irrespectiy'e of this fact
minor penalty was imposed on them (similarly placed
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. tl'berd;nate staff) while majer penalty'was inflicted on the

anpellant  who denled his willful absence and. there is no

_evidence whatsoever on the record

8]

'That_ it is _strange enough that one Mr.Shahab, process server,
- was initially charged for willful absence -from his d‘uty'but he:

was ahogether dropped from the inquiry proceedings’ without
as mg any reason or cause, for reasons best known to the
mouiry Offrcer and competent authority.

Keeping in view,; what has been stated -above, it is,

- therefore, humbly requested that the impugned order dated

15.11._2012 and order dated 18.12.2012 may kindly be set
aside and the appellant may kindly be ordered to be reinstated

in service with all consequential back benefits w.ef..

18.12.2012.

Any other relief, which has not been specifically asked

for and to whom the appellant has been found entitled may
. also be grantéd. o

Appellant

1) _7_Ls\k/ L (EtA
- Muhammad Akhtar
Process Serv_Jev
Senior Civil Judge, Bannu

e S EOR

~

e



WAKALA TNAMA

(Power of Attorney) -

IN THE COURT OF p rovinaiaf \/)f’/\"” ce T Awa/ .
AV K R showanr . .
. (Petitioner)’
M&’kammg\p( AK‘,.{Q/Y . (Plaintiff)
e e (Applicant)

(Appellarit)"/ ,»_

(Complainant) '
_y : (Decree Holder)

VERSUS - -
\Df;«;l'y J B J?_,_gg. ang \, u\o’ 4 8%" Y (Respondent)s—"

................................................................................ (Defendant)
O p, ' (Accused)
OTZMJ T - (Judgment Debtor)

I@’é .Ho'tvwmw(_» Akhfar

m the above

noted Jowrce A’PP""V( » do hereby appoint and constitute Inayat Ullah

Khan Advocate Peshawar to appear, plead, act, compromise, withdraw or refer

- to arbttratlon for me/ us as my/ our Counsel in the above noted matter, without

any habxhty for that default and wit the’ authority to engage/ appoint any other

Attested & Accépted | - CLIENT

>

- Advocate/ Counsel at my/ our matter.

. | | . K}Janr
Inayat Ullah Khan ' MDLMM&QI A

Advocate High Court, Peshawar
LL.M (UK) _

House No.46 Street No.2,

K/4, Phase-III, Hayatabad Peshawar,

- Cell: 0333-9227736 _
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(w)
(,\111).

(v,

(ix).
L (x):

- (xi).

(xn)
(xn-l)

' (B).

(©)

Para No. 5 1s correct.

. (l x Process Server) was also submitted but mdcpcndcnt]y lhe leport was

not mado jointly. The reports are Annexed as Anncxme"A and “B” i
e

Para No. 4 is correct.

Para No. 6 1s correct.
'l?a.ra No. 7 is cotrect.
P ra No. 8 is correct. - p
ndNo 9 is cotrect. .
The allegations of appellant were totally different from the allegatlonq
imposed upon the other Process Servers and Bailiffs.
Para No.11 15 corvect to the extent that being the compétent authority, the
undersigned agreed upon the findings of both inquiry officers dnd imposed
mmor penalty of censure upon 13 Process Servers and Ba]hffq because they
were absent from duties not more than four days, whereas 1mpoqed major
pcndhv of dismissal from service upon the appellant on the basis of inquiry
ofﬁcel as he remained absent from his duty for the pulod of 17 ddVb as well
as_!\eepmb past record of his misconduct. The office 01‘ders are annexed as
/\ﬁncxm ¢ “C”, D7, “IY” and ¢ | |
Pa‘m No. 12 1s correct.

lhat the appellant has filed an appeal in the Hon'ble Dlstnct dnd Sessions

.Iudgc Bannu which was dismissed on 01/04/2013. Lopv is annexcd as

dI’ll"l(‘XllI(‘ “G”.
o

o Grounds of Appeal:

‘l"hc gxplanatlon Charge Shcet and final show cause notm havc pxopmly

1"

bcgn GCI\'Ld upon the appellant which is evident from the l(,COld He was

also hundm person. L

o AR : 11.1
lh(, 1Lspondcnl No. 2 being the competent duthorlty has dlsmlsscd the
SEy S I S PR S

appelldnt from service, found him guilty of misconduct. - 3

T hg '“dpp(-,llant has been dealt with in accoradgméé with s‘er'vi.cé
i'.L:1Iés/regulations i.e. Khyber Pakhtunkhwa Government Servant (E&D)
Ruks 2011 and after conducting inquiry, has been dimnié%ed from service.

ln view of the above, it is humbly prayed that there is no substance in the

1

appcal which ll]d\'b(, dismissed with cost.

o
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C’-;/y ~ Orrice ORDER:- ¢y o

L i Dl S L S L =i, A

O'FFICF OF THE SENIOR CIVIL JUDGE BANNU

'?./4/2/‘/// Nor

Dated 24/ +/ 2012

/OZ

n ”'lu “ ’)‘, /(s. /)—-
Consequent upon the show cause notice 1ssued to

Mr. Muhammad Akhtar, Piocess Server of t1ns court (PN001/4819)

: bcarmg No 1108 dated 16. 12 2011, 1, hcreby nnpose upon hlm a penalty of

‘with holding the next annual increment‘for one year falling due on

- 01.12.2012 under Khyber Pakht_unkhwa Government Servant( E&D)

rules,2011.

_~ (Shah Wali ashmi)
(7 Senior Clv11 Judge, :
Bannu. '

'No__ /¢ 3-—0'(/SCJBannudatedthé 24 - L. 2012

_ Copy forwarded to:

\

e o 1. ‘T}le District & Sessions Judgc Bannu for f’lVOUl of mf01mat10n
. B please. ' :

o, - Tha T)/\O Dannn, - -
‘3. The Civil Nazir,SC.J Bannu’™ |

‘4. Theofficial concerned for information and necessary action.

g (Sh’lh wyli Ullah Hamid Haslnnl)
/ Senior:Civil Judge,
Bannu.




S T A
OFFICE OF THE SENIOR CIVIL J UDGE BANNU
EX o W/y

. ' ) . J f o (5 x .
Orricr: Qrorr:.. € ,;/~/t° 2 2

No:”b | (f),

7

'Dﬁted: A /2012:

Consequent uponh the show céuise notice lissued to
Mr. Muluu‘n‘malul Alhitar, Process. sServer of llllb (,ouu (P.N, 00174819)
hearing No.t120 dulvd 1622010, 1, herehy impo;s'c upon him a penalty of
wdhholdm;' the n("(l annual inercment for ong year falling, due on

01.12:2012 under Khyber Pakhtunkhw'i Government Servant( E&D)

rules,2011.
(Shah Wali Ullah | amld Hashmi)
/’ C Senior Civil Judge,
' : Bannu : o
ANo OJ’ —7/*/ /SCJ B'mnu dated the 2ty ] 2012

Copv forwarded. fo'

1. The District & Ses':lon'; Jud ge, Bannu for f'wour of mf or mrmon
" please.

".‘ 2. The DAO ‘Bannu. )
o 3. The Civil Nazir, SCJ Bannu

* 4. The official concerned for information and necessary action.

L Qe
‘ (Shah Wali Wllah Hamid Hashmi)
V? Senior Civil Judge, -

-

Bannu,.




£

No: - 2 Z’/ 5.'“
—_— T

U D-ated:‘il/g‘_/zoi?_

. o— o —-.,/- - /z(ﬂ " "(:
- Orrice Orprr.. > /77 /) 2

In the light of inuiry veport athmitbed by e Prguniry

Officer, "1, being the competent Authority ‘hereby impose upon Mr.
Muhammad Akhtar Process Server of the court of Lllldci‘SiS’l]Cd, a p«:na!ty

. of reduction to a lower stage in a time scale under rule 4 of Khyber
Pakhtunkhwa Government Servant (Efﬁéiency and‘Dis'cipI‘ine) rules 2011

-with immedia‘te effect.

)7-(/ (Sh:lhlw:lli Uljah I~I:|n':Aid Hashmi)

Senior Civil Judge,
_ Bannu
‘ 29[,——1/ {:" i . . Iy
No /SCJ Bannu dated the_ /5 - =5 _

“y “»
A _rOg

o Copv forwarded to:

1. The Hon'ble District & Sessions J udge, Bannu for information
with reference to his direction contained.in complaint bearing -
No.7075 dated 12.12.2011. E ' ‘ S

2. The Civil Nazir. Senjor Civil Judge, Banny,

3. My Muhémmad Akhtar Process Sefver, SCJ Bannu

e

(Shah Wali Ulfah Hamiq Hashmi)
SRVZ - S¢nior Civil Judype,
Bannu '
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« F

OFFICE OF THE SENTOR CIVIL JUDGE, BANNU.
. . ( A v

' /u/—'x E C’lvl /

7 , Sz

g Dated: 2o /_6_/2012
4] e l o ,‘ ’

?/ e

.No:

Orrice Orpgr.. , .
. Consequent upon the inquiry report the accused
official namely Muhainmad Akhtar Process Server, Senior Civil Judge,
Bannu is exonerated from the charge against him. Therefore he is re-
instated in service already suspended vide this offica order No.260 dated

17.03.2012. He is however warned to mend his means and be careful in

future. o
_ - ‘ (Shah Wali Ullah Hamid Hashmi)
Sesi-3> - . Senior Civil Judge, ngnu |
Endst: ‘ Dated Bannu the 20/ A 201

- Copy forwarded to S _— .

1. : ‘The Hon’ble District & Sessions Judge, Bannu for
information, with reference to hiskind di rections in
departmental incuiry titled Gulzar Bepum Versus

Muhammad Akhtar Process Setver, please.

2]

A : The Civil Nuzir and

3 " Mr. Muhammad Akhtar Process Server, Senior Civil'_
. . . : Lo

Judge, Bannu for information and necessary action.

~

Mah Hamid l-izxs.l'xl'n'li) ,

(Sim]:-Wnii | |
' vil Judge, Bannu

Senior
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Page

Case Title of

or

No. and Order of the Proceedmgs with signature of Judge or Magistrate and that of
~ date parties oy, counsel where necessaty.

O 15T B3 o J\Ap% R
J ORDER ‘ \3-\~\3 > PY o
({ 01.04.2013 (_) 71\" p l,ﬂ@( 3 ‘T,s. _,9\ A/dﬁ.& Q/\, ) A

Pursuant to the report dated 01.09.2012 in respect of

absence of the petitioner by the Ci\dl_-Naiir of t_he.'Ce'urt of
learned SeniOI* Civil Judge Bannu, the competent authori_ty ie.
Senior Civil Judge, Bannu appomted learned Civil Judge-T
Bannu as Inqun’y Officer”. He after conductlng 1nqu1ry, found
the petitioner gullty of rms-conduct and willful -absence, -
‘lm*wardcd his 1_'cport to the learned Senior Civil J'udge Bannu
with 1'ccoz'i-1_1ncndultiol1 for penalty under rule 4 (1) (b) (iv) of
KPK Govt. Servants (Efficiency and Discipiinary) Rnles, 2011.

The learned Senior Civil Judge Bannu, while concurring

‘with the report of “Inquiry Officer”, 1mposed upon the penalty
of dlSl’IllSSEll from serwce under rule 4 (1) (b) (1v) of KPK Govt.
;1bc;'vu11ts (hthcxclwy and DiSciplil‘lary) Rulcs, 2011 and
7. "'/ llh- misned the pe !rlmm r From 'mvuv on 18, l-’.:'m- uf!m NOOL

(9/'57/”}‘/; h('n(‘(‘ Ih(‘ instant (]( ‘parkmental -mht al by |h(‘ P“”'"mw'
e )

g S Perusal of record reveals that the appellant, in his
departmental appeal has alleged dlscnmlnatlon malafide,
harsh treatment and unheard condemn action but the rec01d
reveals that the appellant- has" been. found _‘guilty- of mis‘:'-
condnctﬂpreviously and was Warned on.various oecasions, He
o

al
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has not committed his default/mis-conduct for the 15t time. He
has been dealt with previously, as officials dealt with recently

by awarding minor penalty to them. No -discriminatory

treatment has been given to the appellarit and the decision of

i

the au-thority‘is based on rational grounds. o

. The appéllant did not allege any malafide, enmity or
grudge against Clerk of Court or Ci-vil Nazir or authority nor he
alleged th;_lt he had been marked absent wrongly in the.

d,wr/hf bagpiy

attendance regi_s_t_ey, rather it is admitted _01:1 record that he was
- a habitual late comer. also. He_ has alsQ preﬁously been
| awarded punishment of withholding annual increment for one
year vide order # 97-102 date;i 23.0-1.2012 andkthe penalty of
. redﬁction of lTower stage.in time scale was als_g) imposed upon -
him vide order # 245 daled 15.03.2012. He has also becn
. g‘ranted. full dpporttlllify of heariﬁg and no prejudice has been
causéd to him for coriductihg inquify thrbugh separate Inquiry
Officer. | |
The recérd élso reveals that he is éareless and unwilling
~ worker, having bad reputation for m'onetary c'onsideratibnt He °
was granted full opportunity even by this Court by making
- entry of the upp@al and hcaringi h»im but he did not app.'ezlr on a

single "Peshi” which shows his conduct.
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AUTHORITY LETTER

- Mr. Muhanimad Shafiullah Khan, Junior

Clerk/Naib Nazir of the court of undersigned is
authorize to attend the Hon’ble court of Khyber
Pakhtunkhwa Service Tribunal, Peshawar in
Service Appeal No. 676 of 2013, Muhammad
Akhtar Vs District and Sessions Judge, Bannu
etc fixed on 20.12.2013.

SENIOR Z{VIL JUDGE
- BANNU
Respondent No. 2
Senio” il Judge
Bannu




.. BEFORE THE HONOURABLE SERVICE TRIBUNAL,
- "~ KHYBER PAKHTUNKHWA, PESHAWAR..

Service Appeal No 676/2013
Muhammad Akhtar ~ Versus. DSJ ‘Bannu efc

Respected Sir,

Written reply/comments on behalf of respondent No.1 in the service
appeal of the appellant are submitted as under:-

Facts:-

_1) . _Para.No. 1is correct.

v

2) Para No -2 is correct.
3) Para No. 3 is not correct, as the CM! Nazir/Naib Nazir submtf’red
report of absent 14 Process Ser‘vers and Bailiffs separately on
. ' 01/09/2012, whereas on the same date report in respect of
- absenceof appellant Muhammad Akhtar (Ex- Proce.;ss Ser‘vér‘) was
also submitted but mdependenﬂy The r‘eporT was not made JOIHT[Y

4) Para No. 4 is cor'r'ecT

- B) Do
6) Do
7) Do y )
8) - Do .
9) Do .
« - 10)The ailega‘rion of appellant were totally different from the

allegations imposed upon the other Process Servers and Bdillffs :

11) Para No. 11 is cor‘recf to the exfen’r that being the Compefenf

. Authority ( Senior Civil Judge) agreed upon the finding of both

' - - | Inquiry Offjcers and imposed minﬁor'benalty of ensure upon i3

Process Servers anAd .'Bai liffs, Be¢§bse they were absent from
" duties not more than four days ,_"wher'eas imposed major penalty of

dismissal from service upon the app_eiiam“ on ﬂ‘w_ basis of Inquiry

Officer as he remined absent from his duty for the pem’od of 17
days as well as keeping pasf record of his mis- conduc’r

12)Para No. 12 is correct,




13) Par

- .

aNo. 13 is incorrect. The departmental appeal was presented on

o - 15/01/2013 before the DSJ, Bannu (my. learned predecessor) and

" was decided/dismissed on 01/04/2013.

Grounds: - .

a)

~

‘

The pursuant to the report dated 01.09.2012 in-respect of
absence of the appellant by the Civil Nazir of the Court of
learned Senior Civil Judge, Bannu, the competent authority i.c
Senior Civil Judge, Bannu appointed learned Civil Judge-cum-
Judicial Magistrate-T, Bannu ds Inquiry Officer. He after
conducting -inquiry found the appellant guilty of mis-conduct

and willfull absence and forwarded report to the learned

Senior Civil Judge, Bannu with recommendation for penalty
under rule 4(1) (B) (iv) of Khyber Pakhtunkhwa Govt. Servants
(Efficiency . and Disciplinary) Rules, 2011.The then learned
Senior Civil Judge, Bannu while conéur‘ring with the report of
"Inquiry Officer” imposed upon the penalty of dismissal form

- service under the above mentioned rules and dismissed the

appellant from service. It is further added that the appellant
has been found guilty of mis-conduct previously and was warned
on various occasions. The appellant has not committed his
default/mis-conduct for the 1 time. No discriminatory
treatment has been given to the appellant and the decision of

the authority is based on rational grounds. He was also-awarded -

punishment of withholding annual increment for one year and

~ penalty of reduction of lower stage in time scale by the learned
-Senior Civil Judge, Bannu. The appellant was careless and

b)

appeal is baseless, which is liable to be dismissed.

unwilling - worker, having bad . reputation for monetary
consideration. The appellant was granted full opportunity by

this Court during his departmental appeal but he did not appear

on a single "Peshi” which shows his conduct.

The Senior Civil Judge (respondent No.2) being the Competent -

Authority has dismissed the appellant from service, found him
guilty of mis-conduct. '
The appellant has been dealt with in accordance with service

rules/regulations i.e Khyber Pakhtunkhwa Govt. Servant (E & D).

Rules, 2011 and after conducting inquiry,-has- been dismissed
from service.
Para No. D, is incorrect.

. As stated dbove. Para No. E is incorrect.

Para No. F, not concerned with this Office.
Para No. G, not concerned with this Office.
Para No. H, not concerned with this Office,

Keeping in view the above facts and circumstances this sepyice

Submitted please.

& Sessiqns
District & Sess&mm&udggb\
C Banmko ‘b} :




No. 77f _/Dated:_/e_ /03 /2014,

From

The DlStI‘ICt & Sessions Judge

Bannu. , A .
To

The Secretary, :

Govt. of Khyber. Pakhtunkhwa,

.Law Department,
Peshawar.

' Through Registrar, Honourable Peshawar High Court,
Peshawar.

Subject:-  SERVICE _ APPEAL _ NO. §76/2013  TITLED
. MUHAMMADR_AKHTAR,.VS..DISTRICT & SESSIONS
~ JUDGE, BANNU,

Deér Sir,
I have the honour to. subnﬁt that the service appgal '

Muhaxhniad Akhtar versus DS], Bannu is pending before the Service

A Tribuhz;l, I(i]ybel' Pakhtunkhwq Peshawar. The Additidnal Advocate

General, Service "l‘ribunal, Khyber Pakhtunkhwa coluld not appear

for want of sanction/amtho:‘izatioxf for the subject _appeal.
It is, thf;refore, reqilestéd. to- étccord th(-,; -neces.\;‘ary

savnction in favour of Additional Advocate General, ServiCe Tribunal,

I(liyber- Pakhtunkhwz’i to defend the ‘spbject appeal. o .

Yours faithfully,

(Syed melml
District & Sessions Judge,

B
District &‘géssvcns Judge -

Bannu.
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AUTHORITY LETTER L

Mr. Muhammad Shafiullah Khan, Junior
Clerk/Naib Nazir of the court of undersigned is
authorized “to attend ‘the Hon’ble court of
Khyber Pakhtunkhwa  Service Tribunal,
Peshawar in Service Appeal No. 676 of 2013,
Muhammad Akhtar Vs District and Sessions

Judge, Bannu etc fixed on 11.03.2014.

SENIORATVIL JUDGE
BANNU

Respondent No. 2




AUTHORITY LETTER

Mr. Abdullah Jan, Superintendent of this Court is

hereby authorized to carry the reply/comments prepared by
respondent No. 1 in service appeal No. 67_6/201301’1 the date
fixed 1.e 11/03/2014 before the Honourable Service

Tribunal, Khyber Pakhtunkhwa Peshawar.

IStric

Sessions Judge,

Bannu, -
Distriét & Sessicns Judge
Bannu.



< BEFORE THE HONOURABLE SERVICE TRIBUNAL.
KHYBER PAKHTUNKHWA  PESHAWAR.

Service Appeal No.#76/2013

Muhammad Akhtar Versus DSJ, Bannu etc *

Respected Sir, R

Written reply/comments on behalf of respondent No.l in the service oo
«appeal of the appellant are submitted as under:- '

Facts:-

1) ParaNo. 1is correct.

2) Para No. 2 is correct.

3) Para No. 3 is not correct, as the Civil Nazir/Naib Nazir submitted
report of absent 14 Process Servers and Bailiffs separa?ely on
01/09/2012, whereas on the same date report in respect of
aBsence of appellant Muhammad Akhtar (Ex-Process Server) was
also submitted but independently. The report was not made jointly.

4) Para No. 4 is correct.

) Do
6) Do
7) Do

- 8) Do

| .9) Do

10) The allega'riori of appellant were totally different from the
allegations imposed upon the other Process Servers and Bailiffs.

11) Para No. 11 is correct to the extent that being the Competent
Authority ( Senior Civil Judge) agreed upon the finding of both
Inquiry Officers and imposed minor penalty of ensure upon 13
Process Ser'vér's and Bailiffs, because they were absent from
duties not more than four days, whereas imposed major penalty of
dismissal from service upon the appellant on the basis of Inquiry
Officer as he remained absent from his duty for the per‘idd of 17
days as well as keeping past record of his mis-conduct.

9 6&2) Para No. 12 is correct.
o W

4




' \L 13) Para No. 13 is incorrect. The departmental appeal was presented on

15/01/2013 before the DSJ, Bannu (my learned predecessor) and

was decided/dismissed on 01/04/2013.

Grounds: -

a)

b)

d)

f)

9)
h)

appeal is baseless, which is liable to be dismissed.

The pursuant to the report dated 01.09.2012 in respect of -
absence of the appellant by the Civil Nazir of the Court of
learned Senior Civil Judge, Bannu, the competent authority i.e
Senior Civil Judge, Bannu appointed learned Civil Judge-cum-
Judicial Magistrate-I, Bannu as Inquiry Officer. He after
conducting inquiry found the appellant guilty of mis-conduct
and willfull absence and forwarded report to the learned
Senior Civil Judge, Bannu with recommendation for penalty
under rule 4(1) (B) (iv) of Khyber Pakhtunkhwa Govt. Servants
(Efficiency and Disciplinary) Rules, 2011.The then learned
Senior Civil Judge, Bannu while concurring with the report of
"Inquiry Officer” imposed upon the penalty of dismissal form
service under the above mentioned rules and dismissed the
appellant from service. I't is further added that the appellant
has been found guilty of mis-conduct previously and was warned
on various occasions. The appellant has not committed his
default/mis-conduct for the 1" time. No discriminatory
treatment has been given to the appellant and the decision of
the authority is based on rational grounds. He was also awarded
punishment of withholding annual increment for one year and
penalty of reduction of lower stage in time scale by the learned
Senior Civil Judge, Bannu. The appellant was careless and
unwilling worker, having bad reputation for monetary
consideration. The appellant was granted full opportunity by
this Court during his departmental appeal but he did not appear
on a single "Peshi” which shows his conduct.

The Senior Civil Judge (respondent No.2) being the Competent
Authority has dismissed the appellant from service, found him
guilty of mis-conduct.

The appellant has been dealt with in accordance with service
rules/regulations i.e Khyber Pakhtunkhwa Govt. Servant (E&D)
Rules, 2011 and after conducting inquiry, has been dismissed
from service.

Para No. D, is incorrect, _

As stated above. Para No. E is incorrect,

Para No. F, not concerned with this Office.

Para No. G, not concerned with this Office.

Para No. H, not concerned with this Office.

Keeping in view the above facts and circumstances this service

Submitted please.

iStrict & Sessions dge,

District & Sessi&&"ﬁﬂgaé_o\\,\
Bpannu. 0" -
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‘?‘f BEFORE THE HONOURABLE SERVICE TRIBUNAL
KPK PESHAWAR

Service Appeal No.676/2013

Muhammad Akhtar ............... e enareaes Appellant
VERSUS
District and Sessions Judge'Bannu and another

[T Respondents

Rejoindér to fhe parawise

comments submitted on
- behalf of respondent No.2’

in the service appeal of the

appellant.

Respectfully Sheweth:

Rejoinder to Preliminary Objections:

1. Paras No.l of preliminary objection is incorrect,

hence denied.

2. Para No.2 of preli_'minary‘ objection is correct to
the extent that respondent No.2 Senior Civil
Judge being a coﬁpetent authority ih the case
of appellant and the Civil Nazir réported the

appellant along\;vith4 other similali‘ly placed



.:2 4
Subordinate Staff while the rest of para is

denied. Nor proper inquiry was conducted.

Para No.3 of the prehmmary objection is correct
to the extent that statement of allegatmns,

charge sheet, and ‘show cause notice were

served upon the ‘appelllantbut there is a clear

contradiction in the report of Civil Naib Nazir,
charge sheet, state'tnent of allegé_tjons and
show caﬁse notice. The.report of ._C'ivil Nalb
Nazim clearly indicates that the eilpﬁel-lant' was
reported absent trorﬁ his duty for a period. of
five days ' while the show cause notice,
statement of allegations and .charge sheet
indicate a vperiod; of seven days abeence from

his duty.

Para No.4 of the preliminatry ‘olejection is
incorrect ~ .and ‘discriminatory‘ ‘.how " the
Resporident No.2-on the basis of saiine nature
allegations can Be agreed to .. two different
penalties i.e minor and major, cehsure, and

dismissal.

Para No.5 of the preliminary ob_]ectlon is
1ncorrect hence demed It is the duty of all

Judlczal-, Executive Authorities to perform their
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{‘ Rejoinder as to Grounds of Reply

A. Ground A of reply is incorrect.

B. Ground B of repl§ is con:ect to the extent that
respondent No.2 being the competent authority
in case of the ~appeilant while it was the
bounded duty of 1,:he competent authority to act

in accordance with law.

C. Ground C of the reply is incorrect, hence

denied.

Keeping in view what has béen stated
above, it is, therefore, most humbly érayed that
the objections and grounds raised in the
parawise comm’énts/reply may kindly be
dismissed as being devoid of merit and
substance and with further prayer to reinstate
the appellant with all consequential back
‘benefits by setting aside the impugned orders.

- Appellant (/LZ %‘/ Lot |
Through ' :

: Inayat Ullah-.‘.Khan
Date:06.06.2014 * Advocate High Court
' Peshawar

LLM (UK).



BEFORE THE HONOURABLE SERVICE TRIBUNAL
'KPK PESHAWAR

‘Service Appeal No.676/2013

Muhammad. Akhtar ............ e, e, Appellant
| VERSUS

District and Sessions Judge Bannu and another

......... Respondents

Rejoinder to. the pafawiée
' comments submitted on
_behalf of respondent No.l

in the servicé appeal of the

appellant.

Respectfully Sheweth:

1. Paras No.l1. & 2 need nd further

replications/clarifications.

2. Para No.3 is incofrect hence denied. According
to Para No.3 of tﬁé appeal, the Civil Nazir / Naib
Naziz;- to the cou.r't‘ of Senior Civil Judge Banﬁu
‘reported 14 Subordindtes Staff including the
appellant. The report of Civil Nazir/ Naib Nazir
clearly mentiéned: the name of the aibpellant at -

Serial No.7, therefore the contention raised in



2

‘_che‘ parawise-comr_nent3'~ha$ no subslance at all
' aﬁd could not ‘-__be substantiated :',from the
record/report. Parﬁcularly the re'porf has been
‘prep‘)a‘rcd with malaﬁdé intention whereby the
appellant was maide targét as it indicates from
'the first three ._par’ais of the report. Or'.,, otherwise
if there is any i‘;cl,epe';l'r;ate report ax%ailable on
record that is co.nfradictory the _repo'rt annexed

with the appeal.

., Paras No4, 5, 6, 7, 8 and 9 need no fur-ther

clarifications/ replication.

. Para No. 10' of the ba;awise commenrt:s is fotally
‘incorrect as the present appellant, alohgwith |
others were reported to the effec;t--;chat all of
them were ébéent from their‘duties_oh- different . -
déte‘s; and the report annexed with the appeal
indicates that the appellant Waé reported
absent for ﬁé{é days i.e 0.1.08.2012,
06.08.2012, 15.08.2012, | 24.08.2012  and
'31.08.2012, theréfore it becomes cx}ystal clear
that all of the Subordinates Staff were re,porte‘d
for absence from their duties..';- So the"
allegations: are s’_amé in nature whereby two

different  yardsticks .‘ were applied which



.

T3 | i

amounts - to' discrimination and cdflsequen‘tly“

offends the varlous Artlcles of the Const1tut10n :

Islamlc Repubhc of Pakistan 1973.

Para No.11 is 1ncorrect being a mlsleadlng one,

‘hence denied.’ As already mentloned in the

grounds of theé instant appeal - that the
impugned order. dated 18.12.2012 and ‘the

inquiry condlicted by two different Inquiry "

- Officers is Violat_i\}e of Article 2-A, 4 and 25 of

the Constitution af Islamic Republic of Pakistan

as stated earher which prohibits/ shun

d1scr1m1nat10n in its all forms as dlscrlmmatory

treatment has been meted out to the present

- appellant by spemﬁcally preferred his Inquiry to

a separate Inquir'y Officer on the basis of the
Sanie nature allegations i.e absence"'fro_m duty.
Both the Inquiry bfftcer recommended different
penaltles that is major and minor as in the

case of 13 ‘similarly placed subordmates staff

were Aawarded a mmor penalty of censure, while

the present appeliant alone has been targeted
ahd consequently on the basis of malafide, i11¥_
will, imposed the major penalty Of_ dismtssal_
from service on ‘him - which cannot - be

sustainable in the eyes of law.



o

6.

Paras No.12 & 13 need no replication.

GROUNDS:

A.

appellant was

‘Ground A of parawise comments . is totally

incorrect, hence denied. The case of the
appellant in no way is different then the case of -
other SubOrdinafé Officers. It WaSAiclaimed in
para -N.ci. 11 of the parawise comments that the
appellant remairi'ed absent from his duty for a

period of 17 days which is totally incorrect. As

eexplained above according to the report of Civil

Nazir, the _appeliant was only repd‘:rted' for a
period of five days duly mentioned therein so
groundv A is contradictory to Para ﬂro.u, the
i;epo'ft of Civil Nazir and further more even to |
the statement of Aaﬂegétions and chéfge sheet,
wherein it vvaé reported to the effei;t that the

‘ \absent for a period of _‘seve.n'
days. The above éontrédictions clearly suggest

one thing that malafide of the respbndents is

not only floating on the face of record but

leaping therefrom.-

Ground B .of jthe barawise comments is

incorrect, hence denied. No doubt that



S

respondent No.2 being the competent authority
did .not apply her independent mind to the

natﬁre of 'allegations ' levelled against the

‘appellant and 14 other Subordinates similarly |

placedu Sfaff. Rather, the ,competent%, authority,
as clearly transpires from the ;écord was
determined to target the appellant;' alone and
that’s Wﬁy the inﬁuiry was conductéd through

a separate Inquiry Ofﬁce'r to impose the desire

punishment of dismissal against the establish
norms of justice which also aﬁ;ount‘s to

‘viblation of the . fundamental rights of the

appellant as enshrined in the Constitution of
Islamic Republic.. of Pakistan 19.-%,3. Which
refers to thét all citizens of Pakistan are
entitled to equalj'p'r.ot'ection and treatment in
aécordance with ‘law and nb body 'should be
discriminated- in any form whatsoever. The
coﬁpetent authofity was required to apply: her
mind independently to the facts and
cifcumstancgs of? the appellant’s cas':‘e‘and was
legally bound to convert the 'I';I)enalty of
dismissal into cenéﬁre as it Was éwarded to
other similarly placed Subordinate Staff on the

basis of the sa.mg:" nature allegations. As far as

the question raised that the appellant was also



previously warned to be careful in fiiture this
pilea has no snbstance and force atffall on the
grounds, firstly, ‘that no such alleg'ations \irere
levelled against the appellant in the: statement ‘
of allegatlons or in the show cause notice or
charge sheet, secondly, no one can be Vexed’
twice for the same allegations as it was violative
of the mandatory provisions of the Constitution

of Islamic Repubhc of Pakistan 1973 and, -

_thzrdly, the quantum of punishment that is

dismissal 1mposed on the present appellant
does not commensurate with the allegations

levelled partioularly when the = present

| _appellant specifically denied absenee from his

duty while some of the reported staff

.catégorically made confession ~ to their
. respective absence from duty. Forthly, the

CiVll Naib Nzair was required by law to report

the absence of the appellant from his duty
irnmediately to the Magistrate on duty who was
having the power.s of Senior Civil Judge in the
month of Augustﬂwher[e the courts were closed
on account’ of summer Vacations The absence

from duty of the appellant was reported by C1V1l

_-Na21r after lapse of three or more months while

the. Civil Naib Nazir. legally speaking, was duty



7
bound to report any such absence ifnmediately
‘to the Judicial Officer Incharge. B
C.. Ground C of the ‘paraWise comments is

incorrect hence  denied. D1scr1m1natory'

treatment has been meted out to the appellant

D. Paras No D & E of the paraw1$e comments are

incorrect, hence den1ed

E. .Para F, G and H of the ground, need no further

replication.

Keepmg in view what has been Stated
above, it is, therefore most humbly prayed that
the objections and grounds raised in the
paraw1$e comments may kindly be dismissed
as belng devoid of merit and substance and
-with further prayer to reinstate the appellant
with all consequentlal back beneﬁts by setting

aside the 1mpugned order.

| LoV
Appellant ﬁ@
Through

' - Inayat Ullah Khan
Date:06.06.2014 " Advocate High Court
‘ . . Peshawar
LLM (UK).
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Ne [ G372 st Dated_17_/ 9 /2015

- o ’ ]

To : )
The Ser.ior Civil Judge, -
Barru.

Subject: - Judzement

T am directéd to forward herewith a certified copy of Judgement dated 10.9.2015 passed
by this Tribunal or. sukject for strict czmpliance.

. » [T v . -

.

Encl: As aJove

" |
| 3/ ISTRAR

, 4 KHYBER PAKHTUNKHWA
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