BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR. '

SERVICE APPEAL NO. 715/2013

Date of institution ... 15.04.2013
Date of judgment ... '31.10.2016

Shaheen Begum D/o Layeq Jan
Ex-PST, GGPS Dapoor, Dir Lower

(Appellant)

VERSUS

1. Executive District Officer, Elementary & Secondary Education,
Dir Lower. ‘ :

2. District Coordination Officer, Dir Lower now Deputy Commissioner,
Dir Lower.
Director, Elementary & Secondary Education, Dir Lower.

4. Secretary, Govt. of KPK, Elementary & Secondary Education Department,
Peshawar.

W

{(Respondents) ¢

APPEAL AGAINST OFFICE ORDER NO. 15728. ‘DATED 16.09.2010 OF
RESPONDENT NO. 1 WHEREBY APPELLANT WAS REMOVED FROM
SERVICE FOR NO LEGAL REASON AND OFFICE ORDER NO. 23157 DATED
31.12.2012 WHEREBY REPRESENTATION OF APPELLANT WAS REJECTED.

Mr. Arbab Saif-ul-Kamal, Advocate. _ ..+ For appellant.
Mr. Kabirullah Khan Khattak, Assistant Advocate General .. Forrespondents.
MR. ABDUL LATIF | ... MEMBER (EXECUTIVE)
MR. PIR BAKHSH SHAH ... MEMBER (JUDICIAL)
JUDGMENT
ABDUL LATIF, MEMBER:- Fadts giving rise to the instant appeal are that

the appellant was appointed as PS’: on 14.02.2009 by respondent No. 1 -ana the appellant
assumed the charge of the post on 02.03.2009 éftgr expiry of winter holidays. That in the
year 2009 rﬁilitary operation was started by imposing curfew in the afe;a, ar_id movements
were restricted, in such a situation the appellant: was unable to serve at her station. That on
14.05.2010 show-cause notice was issued to thg appellant to resume duty. That order 'was‘

without re-coursing to law, appellant was removed from service on account of absence vide

»



order dated 16.09.2010 by respondent No. 1. That the appellant filed a representation
before reépondent No. 1 which was rejected vjide order dated 31.12.2012 and appellant
received the rejection order of her departmental appeal from office or%; 15.03.2013, hence
the instant service appeal with a prayer that on acceptance of this service appeal order dated
16.09.2010 and 31.12.2012 be set-aside and appellant be reinstated in service with all back
benefits. |
2. The learned counsel for the appellant argued that absence of the appellant from duty
was neither willful nor intentional but was due to the compelling circumstance of the area
due to militancy in Swat/Malakand. He further ‘argued that although major punishnrent of
removal was awarded to the appellant but formal inquiry was not conducted, personal
hearing was not given to rl1e appellant and opportunity of defence was not provided before
passing. of the impugned order. He further argued that similarly placed persons were
reinstated elther by the department themselves or by the Service Tribunal and the appellant
being similarly placed person also deserved the same treatment adding further that
Chowkidar (Muslim Khan) of the said schooi who remained absent for 125 days was
reinstated and his absence period was treated leave without pay and miner penalty of -~
stoppage of one increment was awarded to him. He further cited judgrrrents of the Service
Tribunal in Appeal No. 232/2014-decided on 02.05.2016 and Appeal No. 27/2013 decided
on 02.05.2016 where identical appeals were accepted by this Tribunal. He prayed that on
acceptance of this appeal impugned orders datéd 156.09.2010 and 31.12.2012 may be set-
aside and the appel]ant may be reinstated in serv_'ice with all back benefits.
3. | The learned Assistant Advocate General resisted the appeal and argued trrat the
appeal was time barred as the impugned order was passed on 16.09.2010 whieh was
rejected on 31.12.2012 but the appellant failed to file service appeal in the Service Tribunal
within stipulated time period and the said service appeal was filed on 15.04.2013. He
further argued that the appellant remained absent without permission of the competent
authority and all codal formalities were fulfilled before passing of the impugned order. He
praved that the appeal being time barred and also devoid of merits may be dismissed.

4. Arguments of learned counsels for the parties heard and record perused.




5.©  From perusal of the record it transpired t;hat the appellant was pfoceeded against on
the charges of absence from duty and major penalty of removal from service was imposed-
on the appellant videl order dated 16.09.2010. The record reveél that a regular inquiry was
not coﬁducteci in the case and the proceedings were carried out on the basis of a show-
cause'notice which the appellant denied to have «:been served on her. The record reveals that
disciplinary -proceedirigs were carried out under the Khyber Pakhtanh'wa Civil Servant
Efficiency and Disciplinary Rules, 1973 where as Removal from Service (Special Powers)
Ordinance, 2000 was in the field at that time, the ‘entire proéeedings were thus rendered
invalid ‘and in_effective under the law. We have also perused record of cases cited by the
learned counsel for the appellant and from peruéal of the record it transpired that penalty of
removal imposed upon the appellant was very harsh in view of the peculiar circumstances
prevailing in the area at that time. In the above scenario, we are constrained to indulge in
the case by setting-aside the impugned orciefs dated 16.09.2010 and 31.12.2012 and |
reinstate the appellant.in service by treating the intervening périod as leave of the kind due.
The competent authori‘ty is at liberty to proceed-"de-novo against the appellant if he deem it
.appropriate, but the said proceedings shall be strictly in accordance with law and rules and
shall Be concluded within a period of two months of the receipt of this judgment. The
appeal is decided in the above terms. l;arties'are left to bear their own costs.A File be

 consigned to the record room. o A
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

SERVICE APPEAL NO. 71572013

Date of institution ... 15.04.2013
Date of judgment ... 31.10.2016

Shaheen Begum D/o Layeq Jan
Ex-PST, GGPS Dapoor, Dir Lower

(Appellant)

VERSUS

1. Executive District Officer, Elementary & Secondary Education,
Dir Lower.
2. District Coordination Officer, Dir Lower now Deputy Commissioner,
Dir Lower.
Director, Elementary & Secondary Educatlon Dir Lower.

4. Secretary, Govt. of KPK, Elementary & Secondary Education Department,
. Peshawar.

L2

(Respondents)

APPEAL AGAINST OFFICE ORDER_NO. 15728, DATED _16.09.2010 OF

RESPONDENT NO. 1 WHEREBY APPELLANT WAS REMOVED FROM

SERVICE FOR NO LEGAL REASON AND OFFICE ORDER NO. 23157 DATED

31.12.2012 WHEREBY REPRESENTATION OF APPELLANT WAS REJECTED,

Mr. Arbab Saif-ul-Kamal, Advocate. ' _ ... For appellant.
Mr. Kabirullah Khan Khattak, Assistant Advocate General .. Forrespondents.
MR. ABDUL LATIF ... MEMBER (EXECUTIVE)
MR. PIR BAKHSH SHAH » ... MEMBER (JUDICIAL)
JUDGMENT
ABDUL LATIF, MEMBER :- Facfts giving rise to the instant appeal are that

the appellant was appointed és PST on 14.02.2609.by respondent No. 1 and the appellant
assumed the charge of the post on 02.03.2009 z;fter expiry of winter holidays. That in the
year 2009 military operation was started by imi)osing‘curfev'v in the area, and movements
were restricted, in such a situation the appella_nté_was unable to serve at her station. That on
14.05.2010 show-cause notice was issued to thé: appellaﬁt to resume duty. That order wés

without re-coursing to law, appellant was removed from service on account of absence vide



order dated 16.09.2010 by respondent No. 1. That the appellant filed a representation
before reépondent No. 1 which was rejected \éide order dated 31.12.2012 and appellant
received the rejectign order of her departmentail appeal from office on 15.03.2013, hence
the instant service a;ppeal with a prayer that on a;cceptance of thfs service appeal order dated
16.09.2010 and 31.12.2012 be set-aside and app%ellant be reinstated in service with all back
benefits. ‘

2. The learned counsel for the appellant argsued that absence of the appellant from duty
was neither willful nor intentional but was due to the compelling circumstancevof the area
due to militancy in SWaUMaIakénd. He further iargued that althoiigh major punishment of
removal was awarded to the appellant but fofmal inquiry was not conducted, personal
hearing was not given to the appellant and oppo%rtunity of defence was not provided before
passing of the impugned order. He further ai’guéd that similarly placed persons were
reinstated either by the department themselves or by the Service Tribunal and the appellant
being similarly blace,d person also deservedjg the same treatment adding further that
Chowkidar (Muslim Khan) of the said séhoof"who remained absent for 125 days was
reinstated and his absence period was treated lea]ve without pay and minor 'pena-lty of
stoppage of one increment was awarded to him: He further cited judgments of the Service
Tribunal in Appeal No. 232/2014 decided on 02§.05.2016 and Appeal No. 27/2013 decided
on 02.05.2016 where identical appeals w;:re acé:epted by this Tribunal. He prayed that on
acceptance of this appeal impugned orders datei:d 15.09.2010 and 31.12.2012 may be set-
aside and the app_ellgnt may be reinstated in seriéiée with all back Béneﬁts.

3. | The learned Assistant Advocate Genera?tl resisted the appeal and argued that the

appeal was time barred as the impugned ordé:r was passed on 16.09.2010 which was

- rejected on 31.12.2012 but the appellant failed to file service appeal in the Service Tribunal

within stipulatedl time period and the said serivice appeal was filed on 15.04.2013. He
further argued that the appellant remained absent without permission of the competent
authority and all coﬁal formalities were ﬁllﬁl]e.di:before passing of the impugned order. He
prayed that the appeal being time barred and alS(é) devoid of merits may be dismissed.

4, Arguments of learned counsels for the parties heard and record perused.



5. From perusal of the record it transpired tihat the appellant was pfoceeded against on
the charges of absence from duty and major per.ilalty of removal from service was imposed
on the appellant vide order dated 16.09.2010. ’fhe record reveal that a regular inquiry was
not conducted in the case and the proceedmgs were carried out on the basis of a show-
cause notice which the appellant denied to have been served on her. The record reveals that
dlsmplmary proceedmgs were carried out under the Khyber Pakhtunkhwa Civil Servant
Efficiency and Disciplinary Rules, 1973 where es Removal from Service (Special Powers)
Ordinaﬁce, 2000 was in the field at that time, fthe entire proceedings were thus rendered
invalid and ineffective under the law. We haveé also perused record of cases cited by the
learned counsel for Ehe appellant and from perusgal of the record it transpired that penalty of
removal imposed upon tﬁe appellant was very ﬁarsh in view of the peculiar circumstances
prevailing in the area at that time. In the above; scenario, we are constrained to indulge in
the case by setting-aside the impugned ordei:'s dated 16.09.2010 and 31.12.2‘012 and
reinstate the appellant.in service by treating the intervening period as leave of the kind due.
The competent authority is at liberty to proceed?de-novo against the appellant if he deem it
appropriate but the said proceedings shall be strictly in accordance with law and rules and
shall be concluded within a peried of two fnoinths' of the receipt of this judgment. The

appeal is decided in the above terms. Parties'are left to bear their own costs. File be

consigned to the record room. ' . &
ANNOUNCED ' ‘ ( .
31.10.2016 , : 3 . -

(ABDUL LATIF)
MEMBER

-(PIRBAKHSH SHAH)

MEMBER



715/2013

<21.10.2_016 ' Counsel for the appellant and Mr. Usman Ghani, Sr GP for
respondents present. The learned Member Judicial Mr. Pir Bakhsh Shah is

on leave therefore Bench is 1ncornp1ete ‘To. come:up for further arguments

on_3/~ (0~ /[ 4 beforeDB. | ﬁ\-/

* (ABDUL LATIF)
" MEMBER

31.10.2016 . Counsel for the appellant% and Mr. Hameed-ur-Rehman, AD (lit)
| + alongwith Mr. Kabirullah Khan Khélttak, Assistant AG for respondents present.

-5 Arguments heard and record perused
Vide our detailed judgment of today placed on file, this appeal is
disposed of as per the said detalled,; judgment. Parties are left to bear their own

costs. File be consigned to the recor’d room.

ANNOUNCED
31.10.2016

(PIR BAKHSH SHAH) (ABDUL LATIF)
MEMBER MEMBER
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9 15.03.2016

Mr. Muhammad J,a_n; GP for respondents present. Rejoinder submitted,

copy whereof handed over to learned GP. To come up for arguments on

3 L. fA  beforeD.B.

MEMBER : MEMBER

- 3.6.2016 ' Appellant in person and Assistant AG for respondents
present. Appellant requested for adjournment. To comg up for

arguments on 20.10.2016.

W Member .

© 20.10.2016 : ' Counsel for the appellant and Mr. Usman Ghani, Sr.GP for
- respondents present. Partially arguments heard. To come up for

further arguments on 21.10.2016.

(PIR BAKHSH SHAH)
: MEMBER.
(ABDUL LATIF)
MEMBER

Counsel for the appellant and Mr. Zafarullah Khan, ADO alongwith:

e,

S
"



| 08.01.2015

24.04.2015

10.07.2015

17.09.2015

N o one is- present on beha].f of the appellant Mr Ta,l.'l

Ahmed, .A.DO on behalf of respondents with Mr. Muhammad .

“Adeel Butt AAG present The Tmbuna,l is. incomplete ‘To

come up for wmtten reply/comments on 24.04. 2015
_ Reader.

Counsel for the appellant, M/SATariq Ahmed, ADO and Khurshi'd
Khan, SO alongw1th Addl: A.G for respondents present ertten reply not
submltted Requested for further .time to submit wrltten reply Last

_____

opportunlty gra_nted. To come up for written reply/comments on

- 10.7.2015.

ber

Counsel for thewappellant, M/S Khurshid Khan, SO, Javed’
* Ahmed, Supdt. and Noor. Muhammad, ADO alongwith Assistant AG

for respondents present. Written reply on behalf of respondents No.
1, 3 and. 4 submitted. Non_e present on behalf of respondeht No. 2.
Fresh notice be issued to him for submission of written reply by Way

of last opportunity for 17.9.2015.

M ber

Counsel for the appellant and Mr. Nasrullah, ADO alongwith
‘Assistant AG for respondents present. Written reply by respondents
No. 1; 3 and 4 have already submitted. Written reply by respondent

No. 2 not submitted despite last opportunity. Proceeded ex-parte.

To come up for rejoinder and arguments on (-3 '/5

N/"n

MEMBER
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15.01.2014 = ‘Since 14™ January. has been declared as public holiday on account

of “Eid Milad-un-Nabi”. Therefore, case is adjourned to b-4 f/ ﬁ

3

.-Reader

442014 Counsel for the appellant (Arbab Saif-ul-Kamal,

Advocate) and Mr. Khurshid Khan, SO for respondent No. 4
- with AAG for the respondents present Written. reply has not
o 'been recelved To come up for wntten reply/comments
positively, on 2.7.2014.
.02,'7'2_01:4; Counsel for the dppelldnt and Mr. Khurshid Khan, S

| respondent No. 4 with Mr. Usman Ghani, Sr. GP for the respondents
present. Written reply has not been received, and request for further

time made on behalf of the respondents. Another chance is given fo

written febly/comments, positively, on 30.10.2014.

30.10.2014 No one is present on behalf of the appellant. Mr. Muhamlnad

- Adeel Butt, AAG for the respondents present. Written reply has not been

‘received on behalf of the respondents desptte another chance glven for the -

.purpose on the prev1ous ‘date.” A last chance is glven for wri

“reply/comments on 08.01.2015. -
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) CL © . 24.07.2013

' m‘;b_.;"' ' R
adjournment. To come up for preliminary hearing on the point of -

maintainability on 30.09.2013. R ‘ oo ‘ _ '

S

> ;o - 30.09.2013 No one is present on behalf of the appellant. To come ub. for

[T

preliminary hearing on the point of maintainabilition 05. 11.2013.

' : . mber
/ , 05.11.2013 - Counsel for the appellant present and heard on iminary.

Contehded that the appellant has not been treated in accofdéggg- with
_ law/rules. The original order dated 16.09.2010 has been takén under E&D
| rules 1973 which have since been repealed and new E&D rules 2011' ,

»

promulgated. Points raised at the Bar need consideration. The éppeal is
admitted to full hearing, subjéct to all legal objectioﬂs. The appellant' is
directed to deposit security and process fee within 10 days, thereafter

notices be issued to the respondents for submission of writtéi reply on

14.01.2014.
'( Member
o ° . . ) | | — -..f"f._;_'-.,‘ -
- 05.11.2013 ' This case be put up before the Final Bench l for furhter
7 ' proceedings. : B .

AR5,
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“ Form-A
FORM OF ORDER SHEET
Courtof___
Case No. _715/2013
S.No. Date of order Order or other proceedings with signature ofjudgé or Magistrate )
- " Proceedings
1| 2 3
1 19/04/2013 The appeal of Mst. Shaheen Begum resubmitted
today by Mr. Saadullah Khan Marwat Advocate may be éentered
in the Institution Register and put up to the Worthy Chairman_ -
for preliminary hearing:
A
REGISTRAR™
2

2442012

7.6.2013

This case is entrusted to Primary Bench for preliminary

hearing to be put up there on 7r— éwﬂ ’O/g L

Assistant to Counsel for the appellant and—Yousaf

Khan-StaffOffreerrespondents—present. In pursuance {

the Khyber  Pakhtunkhwa  Service  Tribunals

(Amendment) Ordinance 2013, (Khyber Pakhtunkhw
ord. II of 2013), the case is adjourned on note Reager 14

proceedings as before on 24.7.2013.
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The appeal of Mst." Shaheen Begum D/O Llayed.  Jan received today

i.e. on 15/04/2013 is incompleté on the following scores which is returned to the counse! for the

appellént for completion and resubmission within 15 days.

1- Index of the appeal may be prepared according to Khybér Pakhtunkhwa Service Tribunal
Rules 1974, .

2- Copy of appointment order mentioned in para-l of the memo of appeal is not attached with
the appeal which may be placed on it. .

-3- Copies of show cause notice and its reply mentioned in the memo of appeal are not
attached with the appeal which may be placed on it.

4- Annexures of the appeal may be attested.

5- Six more copies/sets of the appeal along with annexures i.e. complete in all respect may also
be submitted with the appeal.

e
No._ \ S.T,

Dt. 0 U /2013.

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

MR. SAADULLAH KHAN ADV. PESH.




'BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
S.A. No. 7S /2013
Shaheen Begum Versus E.D.O & others
INDEX
S.No Documents Annex | P.No.
1. | Memo of Appeal! 1-4
2| Appointment order, 14.02.2009 A" | 5-6
3. | Charge Report, 02.03.2009 "B” 7
4. | show Cause Notice, 14.05.2010 1N 8
5. | Removal from service, 16.09.2010 “D” |9
6. | Representation, “E” | 10-11
7. | Comments along with covering letter, w1 12413
18.06.2012 1 _
8. | Rejection order, 31.12.2012 G 14
s Appellant '
| Through Q’M l{l,w{
Dated.|5.04.2013 Saad Ullah Khan Marwat
| & ’ .
"~ Arbab Saif Ul Kamal
Advocates.

21-A Nasir Mension,

Shoba Bazar, Peshawja-'r.{

Ph:  0300-5872676

2
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¢ BEFORE KPK SERVICE TRIBUNAL PESHAWAR

S.ANo. 7/S /2013 -

Shaheen Begum D/o Layeq Jan

Ex-PST, GGPS Dapoor, Dir Lower . . . . ... ... ... . Appellant
' 8. L E”mw%
Versus M“’”‘"m’%’%
Bz Bty
1. Executlve District Officer, Elementary WJJ 2

& Secondary Education, Dir Lower.

2. District  Coordination Officer, Dir

Lower now Deputy Commissioner, Dir
Lower.

3. - Director, Elementary & Secondary
Education, Dir Lower.

4. Secretary, Govt. of KPK, Elementary

& Secondary.E'ducation Department,

PeshaWar .......... e e e Respondents

EPL=>C=>OL=>D<L=>6

APPEAL AGAINST OFFICE ORDER

NO.15728, DATED 16.09.2010 OF

R.NO.1 WHEREBY APPELLANT WAS

REMOVED FROM SERVICE_FOR NO
LEGAL REASON_ OR_OFFICE ORDER |
"NO.23157 DATED ~ 31.12.2012

WHEREBY _ REPRESENTATION . OF

Ke-submitted sy ‘
ad filed. - APPELLANT WAS REJECTED.
\ ; ' PL=>E<=>E<=>S <= ><:.'>

q \M Respectfully Sheweth;



2

That appellant was appointed’ as PST on 14.02.2009 by
R.No.1 and her name was placed at S.No.12 of the
appointment order. (Copy as annex “A”)

That on 02.03.2009, appellant assumed the charge of the
post after expiry of winter holidays. (Copy as annex “B")

That since the year, 2009 the area was under the clutches
of militancy and Government servants were threatening
not to perform their duties at any station. Those who did
not comply with the orders of miscreants, were either
kidnapped or beheaded. The Government machinery, by
'keeping law and order situation intaci, was. totally

collapsed. The schools etc. were either blown up or under
threat.

Military operation was stafted by imposing curfew in
the area, and movements were restricted. in such a
situation, not only appellant but hundred and thousands of
other officials of the Education or other departments were
unable to serve their respective stations.

That on 14.05.2010, Show Cause Notice was issued to the
concerned to resume their duties but as stated 'earlier,
postal service was totally collapsed, so this Show Cause

Notice was not received by the appellant to reply the
same. (Copy as annex “C")

That without re-coursing to Iaw', appellant was removed
from service on account of absence vide order dated
16.09.2010 by R.No.1. (Copy as annéx “D")

That appellant submitted representation before R.No.2 for
reinstatement in service and comments were called for
from R.No.1 by R.No.2 which were submitted on

18.06.2012, stating therein the aforesaid version. (Copies
as annex “E & F”) '

That on 31.12.2012, representation of appellant was

rejected in flimsy manner which was received from the

A}
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office on 15.03.2651”3‘“\55 the same was not dispatched to
appellant as is evident from the same. (Copy as annex
“G")

That here it would be not out of place to mention that
numerous employees of the Education Department and
hundred and - thousands employees of the other
departments like, Police, Health, Agriculture, etc. on the
aforesaid count of absence from duty were removed and
thereafter they were reinstated either by the respective

department herself or through’ the judgments of this
hon’ble Tribunal.

Hence this appeal, inter alia, on the following grounds:-

UNDS:

That absence from duty was neither willful nor intentional

but was due to the compelling circumstances of the area.

That though appellant was given major punishment but
the procedure, i.e. conduct of regular inquiry, Final Show
Cause Notice, personal hearing and opportunity of defence
was not provided to her. _

That similarly and equally placed employees were either
reinstated by the departments or by this hon’ble Tribunal,
so appellant is also entitled for the same relief.

That appellant has served the department for more than
one year but she was dealt with severely.

That absence does not constitute misconduct when the

-same is not willful.

That the impugned orders, by keeping in view the

.aforesaid submissions, are not only illegal, ab-initio void

but are also based on malafide and discrimination.

It is, theréfore, most humbly prayed fhat on
acceptance of appeal,' order dated 16.09.2010 and
31.12.2012 be set aside and appellant be reinstated in



4

service with all. back benefits, with such other relief as

may be deemed proper and just in circumstances of the

case.
Appellan |
Through [l
Dated.}15.04.2013 Saad Khan Marwat

Arbab Saiful Kamal
& ) ~
Rubina Naz,

Advocates.
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&QFFICE OF THE EXECUTIVE DISTRICT OFFICER (E&SE), DIR

~ LOWER

NOTIFICATION.

Consequent upon the approval accorded by the Distt.
Recruitment/Appointment Committee, dated 14.02.2009. The following candidates
are hereby appointed as PST in BPS-07 @ Rs ., BPS-06 @ Rs.

, BPS-05 @ Rs. 3340-160-6140 and BPS _ P.M plus usual
allowances as admissible to them under the rules in the Govt. Girls Schools noted

against their names subject to the following terms & conditions in the interest of
public service.

25% DISTRICT OPEN MERIT

S. Name of Father’'s | Residence| Qualif- | Merit Union Name of| Remar
No | Candidate | Name cation Position | Council | GGPS ks
' where
apptt: _
1 | Shabana | Fazal Mata, BA/PTC | 61.34 | Noora |Ghadai |A.V
Khalig Islamabad ‘ Khel Post
2_ - - - - - - - -
10
11 | Shabnam | Anwar Shamshi | FA/PTC {53.96 Shahi Ghawr |AV
Din Khan Khel gay Post
12 | Shaheen | Layeq Dapuri MA/PTC | 53.95 |Zamdara | Dapur |A.V
Begum Jan Post
13 | Zakia Mohd. Dapur BA/PTC | 53.84 [Zamdara | Gall AV
Akhtar Jan ' | Post
14- | - - - - - - - -
169
1 170 | Balgees Zaman - - - - - AV
Begum Khan ; Post

Terms & Conditions:-

1. They will be governed by such rules and regulations as awarded
by the Government time to time for the category of Govt.
Servant to which they belong. '

2. Their appointments are purely on temporary basis, liable to
terminate at any time without assigning any reason. In case
leaving the service, they shall be required to submit one month .
prior notice OR their one month’s pay in the Govt. treasury on
lieu thereof.

3. The appointment of the candidates mentioned above are subject

to the condition that they are having domiciled of District Dir -

Lower.

They are directed to produce their Health & Age Certificate from

the Civil Surgeon, Bir Lower at Timergara.

No TA/DA will be paid to them on joining the post.

Their age may not exceed 35 years OR below 18 years.

Charge reports should be submitted to all concerned.

Drawing and Disbursing Officers concerned are directed to

check/verify their documents from the concerned

boards/institutions, before giving over charge to them.

>

XNoOW
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~ This order is issue error and omissions accepted, as a notice
only. ' L

. The candidate having academic qualification of FA/F.Sc with PTC
will be appointed in BPS-06 plus usual allowances as admissible
under the rules while in case of having FA/FSC without PTC will
be granted BPS-05 fixed plus usual allowances as admissible
under the rules having SSC with PTC will be granted BPS-05
(Running) plus usual allowances as admissible under the rules

- and having SSC without PTC will be granted BPS-05 fixed plus

11.

12.

13.

14.

15.

usual allowances as admissible under the rules respectively.

75% appointment ahs been made purely on union council base
subject to the production of domicile of the same union council.
They are further directed to take over the charge on 01.03.2009
i.e. after the expiry of winter vacations.

They will got all the benefits fo civil servants except pension of
gratuity vide letter No.6 (E & AD) 1-13/2005 dated 10.08.2005
and Act 2003 NWFP 23.07.2005. -

The candidates appointed from the adjacent union councils will
be terminates as and when eligible candidates in the same union
councils become available.

The candidates having passed Diploma from Sarhad University
and those private institutions affiliated to Gomal University
before 12.05.2008 will be considered for appointment subject ot
the conditions that they will take 3 months Refresher Course with

a reasonable condition to the concerned RITE/College Physical
Education as per rules.

(Saeed Khan)
Executive District Officer
(E & SE) Lower, Dir.

Endst: No.2283-89/ Dated Timergara the 14/02/2009

Copy of the above is forwarded to the:-

1.
2.
3

Now

The District Coordination Officer Lower Dir at Timergara.
The District Nazim Lower Dir at Timergara.

P.A. to Secretary Elementary & Secondary Education NWFP
Peshawar.

P.A to Director Elementary & Secondary Education NWFP
Peshawar. '

The District Officer (E & SE) Lower Dir.

Dy. District Officer (F) Timergara/Samar Bagh.
Candidates concerned.

W Executive District Officer

//2;7”“ - (E & SE) Lower, Dir.
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. SHOW CAUSE NOTICE

I, Saeed Khan Executive District Officer ( E'& SE) Dir Lower as a
competent authority, under the NWFP removal from service HND rules
1973, do hereby serve you Miss Shaheen Begum PST, GGPS Dapoor
Tehsil Tall Qala district Dir Lower.

1. I, consequent upon the completion of enquiry conducted against
you, by the enquiry committee and on going through its finding
recommendation of the enquiry committee the allegations about your
willful absence from duty with effect from03.03.2010 to date has been
proved.

2. I am satisfied that you committed the following acts/omissions
specified in the section 3 of the said ordinance.

a) In efficiency.

b) Miss conduct. :

c) Negligence in government day. :

3. As a result thereof, I being a competent authority have tentatively
decided to imposed upon you the penalty of termination from service.

4. You are therefore required to Show Cause Notice as why the
aforesaid penalty should not be imposed upon you.

5. If no reply to this notice is received within 15 days of its delivery in
the normal course of circumstances, it shall be presumed that you have
no defense to put in the, in that case, ex-party decision will be taken
against you.

6. A copy of enquiry report is enclosed.

(Saeed Khan)
Executive District Officer
(E & SE) Lower, Dir.

OFFICE OF THE EXECUTIVE DISTRICT OFFICER (E&SE) DIR LOWER.
Endst: No.6959-6/ Dated Timergara the 14/05/2010
Copy of the above is forwarded to the:-

1. The District Coordination Officer District Lower Dir.

2. Miss Shaheen Begum ADO (F) Local Office with the direction to serve
the show cause notice on the accused teacher and acknowledgment
receipt may be sent to-this office for record. '

3. Miss Shaheen Begum PST GGPS Dapoor Tehsit Lal Qala District Dir
Lower.

~ Sd/-
[’({[;M@ (D Executive District Officer
N (E & SE) Lower, Dir.

/;7
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OFFICE OF THE EXECUTIVE DISTRICT OFFICER ELEMENTARY & SECONDARY EDUCATION DISTRICT DIR (L).

Natification:-

} ¥

t
.

"

¥

Where as one Mr. Shaheen Begum PST GGPS Dapoor Maidan Tehsil Lalqila

hoy o |

District Dir Iower remained absent willfully from dutues w e.from 03/03/2009 to date.

convincible reply has been received so far. S

And where as show cause notnce v!vas issued / served upon him through registered
cover and then through a notice !pubhshediln Daily Mashriq dated 21-07-2010 but no

Where as a commitlee

was constituted under the chaurmanshnp of District Officer

(M) local office, to scrutinize / finalize the cases of absent teachers/ofhcmis

On the recommendation of the committee and after consultation with District

Coordination Officer Dir lower, the undersugned being the competent authority do hereby

ordered the removal from service of

Mr. Shaheen Begum PST, GGPS Dapoor Maidan Tehsil Lalqila

L . {
District Dir lower under the E&D rules 1973 fron;n the date of her absence.

Endst: N

/5 7533

Copy to:-

! (SAEED KHAN)
EXECUTIVE DISTT: OFFICER

{E&SE)DISTRICT DR LOWER

c"l.
o)
!

w |

The District Coordination Officer Dir lower.
The District Accounts Officer Dir lower., '

The District Officer (F) loca! office. by I

AP DEMIS Cell local office.

The accused concerned.

|

The Deputy District Officer (F) T|merg fa.
|

1

‘/\A

A ] lo.}.l,olf

|

|

!

f

. : !

| |

/ Dated Timergara the__ Z'é /09/2'010. %
|

|

'

'

i i
)

EXECUTIVE DISTT: ICER
! (E&SE)DISTRI iR LOWER

b

r——
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y FEICEOTDIE | Tel: ot 0945-9250081

o EXECVTIVET:. TOFFICER, 9250082

\/
Vf.S‘L‘ﬂJI.S"IQUCTQ)I'\,L cm*mh .
‘ Ly Mail:edosldir@yalvo.com

,.
né_ y &> /Dated Timergara e / K] /05’:/2012

The Dusll :Coordination OF lllu.l'
' Dir Lower, .
. Subjecti-  APPEAL FOR RE-INSTATEMINT IN STt I\Vl(l

Memoi:

r
i
i
I

. )/“'

In response to the appc.lt in respect off Miss SI abetn Bu'um Ex-PST GGPrs
* Dapoor Maidan Tehsil Lal Qila Dir Lower requesting thm:...-r. for re-instatement in scr\'lcg Jduly
marked by your goodself(Copy attached Annexure “A). ' :

It'is stated for your kind information that the appci!ant was appointed as PST at
GGPS Dapoor Maidan vide this office Endst;No.2289-83 d'ucd 14/2/7009 at SNo,12 of the order
with the condition to took over. the charge after thc expiry of winter v'tcatlon i.c.on l/.af’OOQ(Copv
afhched annexure “B" She took oover the c!m"c on 2/3/2009, and submutud her charge '

rcporls Due to militancy, visiteof Schools i in Maidan arca Schools were not possi ible for the

visiting off‘cer Hence her duty position was not checked in time,and after that due to military

oper ation the school was closed .On opening of the Schouls duty position of the appellant was

checked by the DDO(F) Timergara,and the teacher was reported as absent from duty wel

373/2009.A show cause notice was served upon the teacher vide this office No,6959-61 dated

14/5/2010,but no convmcxblc rcplv was re ul(Cop:cs attached annexure"C, D E™). Her ubsf.ncc

from duty-was |Jubl|shcd in D'nly HAJ dated 21/7/2010iawvith other absence cases ol teachers cte,

nd’in this regard a committee was constituted for the decision ol absence cases. Thc committee
fixed the date and a local Notice was also displayved i.c on ”/9/'70 10 for pcrsonal he

@ Theappellant appeared before e committee on the target date i.e on "/9/”010 but
she did not satisfy the committee about her .lbm.nu. Ihc committee rc.commcnccd her for o
“removal from service due to her willful absenee from duty. The :cporl ol'the commiltiee \\.nx
honored in consultation, with Ex- DCO,and the teacher(Appeliant) was removed from service
vide this office Endst; No,15728-33 dated 16972010, AU 7= 1C

: Now the appellant has applicd Tor re-instatement in serv iceard showed lhc
Feason that she was unable to perform the duty an that x;hool e GGPS D'xpoor Maidan due 10

millitency and violence in the region, \

The report is being sent herewitly for perusal and further orders please,
) e
A
J(/;Y":y' ’
L\ccutm Distathicer
(E&SE) Dir Lower,

e

aring (AL 1 fjrmes = F(




b "{f [ L
i
! TStasmg ),.,,3 —
A "~ OFFICEOFTHE
‘\-.. : DISTRICT COORDINATION OFFICER,
- o - . DIR Lowe R. ’
No.__ J3L{7 1A _
R Dated Timergara the ¢ /,6’9/2012.'
fa . '-‘
. The Ezecutive Du(tnct Officer (E&SE), e
) Dir Lower.
‘Sul)jer.t: APPEAL FOR RE-INSTATEI\’}ENT IN SERVICE. ) ~ M

Reference this offxce memo: No 10628 datcd 18/6/2012, on the

above noted subject.

1. In order 1o proceed further the service book.of the appeilant may be

completed 25 no termination from scrwre order was found recorded In the service

boolk whieh is ob;cct:onabh because she lm- been removed from service,
2,

The - position with regard to action in respect of each Govt: servant

-mentioned in the show cause not:ce as publ:shed in daily AJ) on n 21/7/2010, may be

rr.u.m.c:l to handle the appeal properly. _rc vECCs Lu.st( a-»(r.-l. 7% V")

. )
. v’ N\
' ) - Dnstr:ct rdmatron Officer,
Dir Lowver,
| e’) v
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. < Fel: 09459250081 : ‘
XECUTIVE DISTT:OFFICER &+ . E— 9250082

LSEYDISTRICTDIR LOWER, ™ & ,
: ' L. Mail:edosldir@yahoo.com -

i .

__:7__/ Dated Timergara lhc_‘_é_]__j__;_/ 1272012

The Distt;Coordinaton Ol'l'lccr,'
Dir Lower. o

e

APPEL FOR RE-INSTATEMENT IN SERVICE

Subject; -
Memo;- : o - .
Kindly refer to your letter No, | 3457 dated 5/10/2012,0n the subjcct noted above.

It is stated for your kind information that the attached Service Book,presented by o

the appellant made by herself,nor prepared by the office.Only two days the appellant attened the

absent.Henee she removed from service.

Sichooly,and after that she remained
with regard to action in respect of cach Govt;Servant

Moreover the position
mentioned in the show cause notice as pusblished in Daly Ajj on 21/7/2010,is as under;-

“All of them removed from service except SNo, 16 named Muslim Khan )
Chowkidar GHSS Bagh Maidan,who’s absence period wef 8/4/2010 to 11/8/2010(125)days was ’
ngon 1/12/2010™

converted in to leave without pay,and stopped one Annual Increment falli

Executi $e-Dist Officer -
(E&SE) Dir Lowe®? -
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GS&PD.KP-1333/2-RST-20,000 Forms-21.03.2011/PA(Z)/F=PHC Jobs/Form A&B Sgr. Tribunal :.

ccB”
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD) KHYBER ROAD '

PESHAWAR. '~ . /;g?

. ' . - N S

o | . / ' _ B
Appeal No........... reeeeee _ 7/j onO/g

-«

Respondent No...... resesesecersernnnsesasresnrsncasasearys

:Noticeto: _,_ [‘; D O t_ Z J e / ’)/fV W _,,:

WHEREAS an appeal/petltlon under the- prowsnon of the North-West Frontler

. Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the petltloner in this Court and notice has been ordered to issue. You are
hereby informed that the said appeal/petition is fixed for hearing before the Tribunal
~ *on..... / orTTee { virmsevesdhastieisaneneen.at 8.00 AM. If you wish to urge anything against the
appellant/petitioner you are at liberty to do so on the date fixed, or any other day to which
the case may be postponed either in person or by authorised representative or by any
~ Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
. this Court at least seven days before the date of hearing 4 copies of written statement .
alongwith any other documents upon which you rely. Please also take notice that in
default of your appearance on the date fixed and in the manner. aforementloned the

appeal/petltlon willbe heard and decided in your absence.

Notice of any alteratlon in the date fixed for hearing of this appeal/petltlon will'be
- given to you by registered post. You should inform the Registrar of any change i in your

- address. If you fail to furnish such address your address contained in this notice which the

address given in the appeal/petition will be deemed to be your correct address, and further

notice posted to this address by registered post will be deemed sufficient for the purpose of
this appeal/petltlon. . .

Copy of appeal is attached. Copy of : . t-to-you-vi .h"

1S

-~

office Notice No.......ceees o dated..-. corree .

leen under my hand and the seal of thls Court, at Peshawar this

ID'ayof....".‘ ‘ ' . : // dienneenn20 /}

oooooooooooooooooooooooooooo

yber Pakhtunknwa Se éé Tribunal,
, - Peshawar
- Note: 1.

The hours of attendance In the court are the same that of thy High Court exc &m&y d Gm Nolidays.
2 Always quote Case No. While makmg any correspondenc;h’ ! ep! -

;-

-
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W op

Para wise Comments on behalf of Respondents No 1,3, & 4./

BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Mst: Shaheen Begum D/O Layeq Jan Ex. PST GGPS Dapoor Dir lower,

(Appellant)
VERSUS ' .

District Education Officer Female Dir lower

Deputy Commissioner Dir lower. j
Director Elementary and Secondary Education KPK Peshawar. 1!'
Secretary to Govt: of KPK, Elementary & Secondary Education Department, Peshawar.

(Respondents)
/

/

/

Preliminary Objections:- A /

1.

vk wN

That the appellant has got no locus standi or cause of actton to f|le the instant
appeal.

That the appellant has not approached this honorable Tribunal with clean hands

That no discrimination/injustice, has been done with the appe!lant ¥
That the appeal is not based on facts and justification.

That the instant appeal is barred by law. '

Respectfully Sheweth,

1. Pertains to record.

2. Correct up to the extent of her arrival in school for only one day i.e 2.3.2009 and
since that she has been failed to continue her duties and hence considered
absent. _

3. Incorrect. Her appointment was made in her residential U/C and native vnllage
She could perform the duty if were willing to accept the job. There is no proof of
her displacement nor she informed the office about uncertainty in the area.

4. Incorrect. The show cause notice was received by her through her brother in law
in person. {copy of the acknowledgement is attached as Annexure (A)

5. Incorrect. She was removed after observing all the codal formalities i.e, show
Cause notice was issued to her but no convincible reply was received. Her
absence from duty was published in daily Ajj dated 21-07-2010. And Proper
committee was constituted for personal hearing and deciding the cases of all the
absent officials, who were issued show cause notices. The appellant failed to
satisfy the committee and hence removed from services on the recommendation
of the committee. (Copy attached as Annexure B,Cand D)..



e 6. Pertains to record.

o / ¥ 7. Incorrect. The representation of the appellant was thoroughly examined in the

light of relevant rules and it was rejected through a speaking order. The rejection
order was received by the appeliant soon after it issuance and not on
15/03/2013 hence the appeal in hand in badly time barred and liable to be
dismissed on this score alone.

8. Inreply to Para-8, it is submitted that eligible employees were reinstated into
service however the case of the appellant is totally different from them.

Grounds :-

(A} Incorrect. The ‘appellant remained willfully absent from duty and the uncertainty in
the area was not so long as her absent period is;
(B) Incorrect. Proper show cause notice was issued to her and she was given the chance
to defend herself and appear before the appellate committee but she failed.
(C) Incorrect. The case of the appellant is not similar and identical to them.
(D) Incorrect. She attended the school on 02-03-2009 and then remained absent.
(E) Incorrect. The appellant remained willfully absent and it is misconduct under the
law.
(F} Incorrect. The respondent department observes the law, rules and Govt; Policy in
vogue and no discrimination is made to anyone. ,
Itis therefore most humbly prayed that in the light of the above facts,
the instant appeal may kindly be dismissed.

SECRETARY, WDIRECTOR,

(E&SE)KHYBER PA HTUNKHWA, PESHAWAR (E&SE) KHYBER PAKHTUNKHWA, PESHAWAR
(Respondgnt No.4) (Respondent No.3) 5'

DISTRICT ED i STIQN-OFFICER (F)
DIR LOWERATATMERGARA . -
(Respondent No.1)
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BEFORE KPK SERVICE TRIBUNAL PESHAWAR
9\ /2014
Fazal Tawab S/o Ubaid Ur Rehman, '

R/O V-iHage Ouéh, Dir Lower,
Ex-Constable No. 4645, PL: No. 78,

FRP Swat‘, Malakand Range . . .. ..«

\Versus

1. Commandant, Frontier Reserve

Police, KP, Peshawar.

2. Superintendent of Police, FRP,

Malaknad Range, Swat . . .... .o v R . Respondents

BL=>DL=>PL=>PI=>®

. APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT,
AGAINST OFFICE ORDER NO. 943-49 | EC. DATED
03.02.2014 OF RESPONDENT NO. 1, WHEREBY
i - DEPARTMENTAL APPEAL AGAINST. ORDER DATED
WTE S FE*} 01.07. 2009 REMOVING HIM FROM SERVICE, WAS
REJECTED FOR NO LEGAL REASON.

‘

-~ ®<=>®<=>®<=>®<=>©

Respectfully ‘Sheweth;

i

That appellant was enlisted as constable in Frontier Reserve Police,

vide order dated 25.10.2004. (Copy as annex “A")

That on 10.02.2009, appellant was issued Charg‘eISheet containing\\ ,
allegation of absence from duty with effect from 10.01.2009 till date.

The same was not replied as it was not served upon him. (Copy as

annex “B")




of -- Date of Order or | Order or other proceedings with 5|gnature ofJudge opMagistrate an \./. ’\}
:dings | proceedings. that of parties where necessary. s A W
2 3 jf"(:) 1.!’
Syt
N n.’»;;;/
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL—.; : g
- _CAMP COURT SWAT.
APPEAL NQ.232/2014
Faza! Tawab-vs-Commandant, Frontier Reserve Police, KP, Peshawar etc.
JUDGMENT
MUHAMMAD AZIM KHAN AFRIDI, CHAIRMAN: Counsel for
02.05.2016 '

the appellant and Mr.-Mushtaq Ahmed, !nspegtor (legal) alongwith Mr.
Muhammad Zubair, Senjor Government Pleader’ for respondents

present.

Fazat Tawab S/o Ubair Ur Rehman, hereinafte'r. refe.}r'r:edg-to;.aslthe)
appellant, nas preferred the instant appeal under section 4 of the
Khyber Pakhtunkhwa Service Tribunal Act, 1974 against orugmal order
dated 01.07.2009 wde Whlch he was removed from servnce and where-

against his departmental appeal was rejected on 03.02.2014. .

Brief facts giving rise to the instant appeal are that the aopellant
was serving as Constable in FRP Drr (Lower) when subjected to inquiry
on the alfegatrons of wilful absence for a period of about 5 months and
18 days and vide impugned order dated 01.07. 2009 removed from
service under ‘the provisions of KPK Removal from Service (Sneciai
Power) Ordinance 2000 where-against his departmental abp’eal was

rejected by Commandant FRP vide order bearlng endorsement dated

03.02. 2014

Learned counsel for the, appellant argued tha-'t'- n'/either charge
sheet was served on appellant nor the prescrubed procedure mcludmg

opportunlty of hearing was afforded to the appellant and that the final




show-cause notice was issued against the ‘appellant on 01.07.2009 and

on the same date impugned order of removal from service was passed.

Learned Senior Govt. Pleader argued that the absence of the

appellant was wilful and established before the concerned authorlty,

and that the impugned orders of removal warrant no interference.

We have heard arguments of the learned counse! for the parties

and perused the record.

There is nothing on record to suggest that cha.rzge- s:h_eefc was ever
served on the appellant. According to the observation .o'fithe:inc';ulry
committee dated nil curfew was lmposed in the area due to,operation
of Pak Army against-the militants. Itis also estab[lshed fro_rn :the record
that the final show-cause notice was signed by the conlpetent authority
on 1.-7.2009 and the impugned orders was passed on the same date i.e
1.7.2009 meaning thereby that the said orders was unilaterally passed

by the competent authority without waiting for 15 days period which

period was mentioned and granted by him in his own final show-cause

notice for reply of the appellant.

The above facts and circumstances would clearly suggest that

the inquiry proceedings were conducted in undesirable manners and

that the prescribed procedure was neither followed nor taken into

account.

For the above stated reasons we are Ieft wath no‘opt:on but to
accept the present appeal and set-aside the impugned order dated
01.07.2009 as well s 03.02.2014 and reinstate the appellant in service
placing the respondents at liberty to conduct de-novo: lnowry m the
prescrlbed manner_s if need be which shall be concluded expediticusly

but not later than 2 months after receipt of this judgment. The period




2 - t

of absence shall be subject to outcome of fresh inquiry -which)- if not |-
conducted, shall be treated as leave of the kind due. Parties are,

1 however, left to bear their own costs. File be consigned-j_tb:_the record

| room. o : '  _‘ BV 5
 prnsaed S M- A Ko A
oy oS 2l - oA




| 1. Provincial Pollce Offir'el,

| KPK, Peshawar. { : '

2. Deputy Inspector General of Pollce '
Malakand Division, Malakand |

i 3. District pollce officer, Swat

|
|
: |
|
Sub:ect - COMPLIANCE OF JUDGMENT DATED 02.05.2016 IN

LETTER AND SPIRIT.. = |§
! [

. L

o |

Respectfuﬂy Sheweth:- B

Please comply with Judgment.'
dated.02.05. 2016 of the Hon’ble Tribunal passed in Appeal

- No0.27/2013 in letter and Sp1r1t and Obliged. Certified copy

attached.

Moreover, my arrlval report for as<umpt10n of

- the charge be also accepted.

/%)‘ruej/(& :
Muhammad Tajuddin
S/o Shah Nazar khen
R/o Kas Kalam Swat,
Ex.C. No.117, Pesh Imam
DG House, Malakand.

Dated.14.05.2016



|BEFORE KPK SERVICE TRIBUNAL PESHAW AR/ '

TaJ Uddm S/o Shah Nazar Khan

"_ R/0 Kas Kalam, Ex. Constable l\lo 1|17 | _ 'ﬂ%ﬁ@!«-’ﬁmo.ﬁ
. Pesh Imam, DIG House, Malakand... o L Pppeiidnt
i BV 1
P | | Versus -
1. Provincial ~ Police  Officer, KPK, : i |

. Peshawar. | |

2. Deputy Inspector General Malakand
o Division, Malakand. l

3. District Police Officer, Swat .......... [ Respondents

SD<=><= ><::>2' >O<=>G

APPEAL AGAINST OFFICE A)RDER

NO.3507 DATED  27.11. 2012 OF

R.NO.1 _ WHEREBY REVISION

PETITION AGAINST ___ ORDER

NO.1032/E, DATED 18.02.2012 OF

. R.NO.2. WAS REJECTED AS R.NO.2

/ {/} 3. HAD’ RgggcTED‘f"] DEPARTMENTAL |
APPEAL _AGAINST _0.B. NO.4g, !

DATED 11.03.2010 ON 18.02.2012
OF R.NO,3.

e o " PI=>R<=>B<=>D<=>S
4 "\"'“7\ J :
4 QRespecled Sheweth,

i

. |
That appellant was appo'nt ¢ as Constable on 16.03. 2009
He was performing his (}JUGS thh R.No.2 as PoshJImam

also in his house. , o +

i
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)‘r“ : . :

AN L permennend

p | Date of Order or other proceedings with signature of Judge Q,rijia { ite i
ang ('i)rder or that of'partieswheré necess:arly.-' K e iy 1N ‘
'pgjoceedi gs. | - i

s fm D

.

| |
l
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|
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BEFORE THE KHYBER PAKHTUNKE WA SERVICE TRiBI A

AL, |

,- 4 - CAMP COURT SWAT: -
- N . ) . . R . ) ! b
| . . L oo
a APPEAL NO.27/2013 |

JUDGMENT

MUHAMMAD AZIM KHAN ‘AfRiD] CHAIRMAN: "

Abpe!lént

with counse| and Mr, !mranu”ah; alongwith My,

‘Inspector (legal)
Muhammad Zubair, Senior Government Pleader for respondents |
present,

er passed on departments| appeal
dated 18.02.2'012 and order paé;‘sed

|
in review. petition dateq
27.11.2012,

“2r than pass

order.‘Acco_rdi'ng to the letter dated 13th April 2017 tec by




Commanding Headquarter 37 Division appellant was investigated by"

the Pak Army- personnei and declared clear by tne é‘con;cerned

authority. Apart? from tne Séid certificate epnellant Was-riet%‘proéeededj

against departrnentally las neither any charge-sheet nor anyI statement

of allegations v\i/as serv:edl on him nor enquiry was conducted and‘
. ' i | . !

| hence the appe]lant wa'; condemned unheard and the impugned order‘

i ' i .
is a void order finding no support from any legal provi:_;ion‘ of‘l :;ervicej[m_,',gg )
' L , .
: i . l !

For the above ment:oned reasons the appeal is accepted and as
| .
a consequence thereof appe][ant is reinstated in serwce wnth back

benefits. The respondents“may', in case of need, proceed 'égainst the

appellant afresh and ‘I:n'such eventuality proceedings shall be

completed within a period of two months. Parties are however left to

bear their own costs. File be consigned to the record room.

Arsinge
oxn?ﬁ/? %/ M. A3 b WOU

»ul XW-SW’“

/5f )/V/é

O e - R |




Apnex A ‘

I

SHOW CAUSE NOTICE

I Saeed Khan Executive District Officer (E&SE) Dir Lower as a competent authorlty,
" under the NWFP removal from service END rules 1973, do here by serve you Miss:

Shaheen Begum PST GGPS Dapoor Teshil Lal Qila District Dir Lower.
1. consequent upon the completion of enquiry, conducted against you, by the
enquiry committee, and on going through its finding/recommendation of the enquiry
committee the allegations about your willful absence from duty with effect from
3+3:2909 todate has been proved.

2. I am satisfied that you commltted the following acts/omissions specified in the
section 3 of the said ordinance. :

a) In efficiency.

b) Miss conduct.

¢) Negligence in government duty
3. 'As aresult thereof, I being a competent authority have tentatively decided to

* impose upon you the penalty of termination from service.
4. You are therefore required to show cause notice as why the aforesaid penalty

should not be imposed upon you.

5. If no reply to this notice is received within 15 days of its delivery in the normal .
course of circumstances, it shail be presumed, that you have no defense, to put in, in that
case, ex-party decision will be taken against you. "

6. A copy of enquiry report is enclosed.

(Saeed Khan)
Executive District Officer
(E&SE) Dir Lower.
OFFICE OF THE EXECUTVE DISTRICT OFFICER (E&SE) DIR LOWER.

Enast: No. 69 59 “+) , .' Dated;. [Y_rngaor0

Copy forwarded to:
1. The District Coordination Officer District Dir Lower.
Miss:Shaheen Begum ADO(F) Local Office with the direction to serve the -
show cause notice on the accused teacher and acknowledgement receipt may
. be sent to this office for record. '
3. Miss: Shaheen Begum PST GGPS Dapoor Teshil Lal Qila District Dir
Lower.

| (LT |
Executive District Officer

(E&SE) Dir Logz/
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STATEMENT SHOWING THE ABSENTEE REPOT REGARDING DIFFERENT TEACHERS DATED 22-02-2010

T : L

S# Name of Absentee teacher

School

Duration

e

Personal Hearing ¢
Written Statement
Absentia

No. response

Remarks / Suggestion / Recommendations of
Committee

tll S

A e 5
;7

45

3(3/200%

bo— bate

fvom e 8) POOCE) ot
i &Véﬁwﬁf sl e Consfecr
P s @M%e/w—ﬂcf' mf & /;’yﬁﬁﬁ

I
- ¢ |
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Aoy pirgadered B Cotiool b,
o 7 o
| =i /@‘Mf’f} @jﬂ/@y a7

\ W/ Pt g %.4( % ‘,Ww soad
ﬁ?ﬁfm«sz,a - } @W% /@,}ﬁg{% ‘fi;q_ﬁ:,nf

Decision of EDQ (E&SE) Dir Lower

;%'7/;&0

)_’WK

,__ »
Executive Distric Offy
Elementary & Secy 4

Distt: Dir (L)

~4
1. Muhammad Nagin DO (Chaiirman). 3‘ R\ '
7 M -

L ?

e

2. Aftab Alam Khan DO (F) {Member} .

3. Gul Hamid Jan DDO TMG:{Member).__ S

4, Muhammad Israr DDO (M} $.Bagh (Member}.

5. ADOQ Circle Concerned (Member).:&&:ﬁyﬁlﬁ
L. / - |
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OFFICE OF THE EXECUTIVE DISTRICT OFFICER ELEMENTARY & SECONDARY EDUCATION DISTRICT DIR (L).

Where as one Mr. Sh.aheen Begum PST GGPS Dapoor Maidan Tehsil Lalgila
District Dir fower, remained absent willfully-from ddtie_s w.e.from 03/03/2009 to date.

And where as show cause notice was issued / served upon him through registered
cover and then through a notice published in “Daily Mashriq” dated 21-07-2010 but no
convincible reply has been received so far.

Where as a committee was constituted under the chairmanship of District Officer
(M) local office, to scrutinize / finalize the cases of absent teachers/officials.

On the recommendation of the committee, and after consultation with District

Coordination Officer Dir lower, the undersigned, being the competent authority do hereby
ordered the removal from service of Mr. Shaheen Begum PST @PS Dapoor Maidan Tehsil Lalqgila
District Dir lower under the E&D rules 1973 from the date of h&absence.

{SAEED KHAN)
i, EXECUTIVE DISTT: OFFICER

- %/’)’ 3 (E&SE)DISTRICT DIR LOWER
157 : |
Endst: No. / Dated Timergara the__ 09/2010.

Copy to:- .
: H

The District Coordination Officer Dir lower.

The District Accounts Officer Dir lower.

The District Officer (F) local office.

AP DEMIS Cell local office. ,
- The Deputy District Officer (F) Timergara.

‘The accused concerned.

AR S
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" BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

S.A No. 715/2013

Shaheen Begum Versus E.D.O & Others

REPLICATION

Respectfully Shéweth, 3

PRELIMINARY OBJECTION.

All the 05 prelimihary objections are illegal and incorrect.
No reason in support of the same is ever given as to why
appellant has no locus standi/cause of action, uncleap,
hands, discrimination/injustice has been done, appeal is
based on facts and justification and the appeal is not barred

by law.
ON FACTS
1. Needs no comments. \

2. Admitted to the extent of arrival in the school. Rest of the
para is not correct and as stated in para 3 of the appeal, the
law and order situation was abnormal.

3.  Not correct. The para of the appeal is correct. It was not
-only the appellant but also the respondents were well aware
about the deteriorated situation of the area. The area was

ruling by miscreants and was under curfew.

4. Not correct. The show cause notice was not received either
by the appellant or by his brother as Roidar Muhammad,
Junior Clerk is alien and is not her brother.

5. Not correct. As stated earlier, there was communication gap

in all fields including postal service, distribution of News
’ Papers, etc.

6. Admitted correct by the respondents. The fact stated in para
No. 3, 4, etc regarding law and order situation is admitted
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by the respondenté in letter dated 18.06.2012 attached with
the appeal as annex “F” P. 12.

7. Not correct. The para of the a'ppeal is correct. If order dated
05.09.2012, removing appellant from service is glanced

upon, then no copy to appellant or to any authority was
ehdor\séd.

8. Admitted correct by the respondents. The case of the
appellant is at par with the cases mentioned in the para of
appeal.

"GROUNDS:

All the grounds of the appeal are legal and correct while
that of the reply are illegal and incorrect, the same are once
again affirmed.

It is, therefore, most humbly prayed that the appeal be
accepted as prayed for. '

Appellant
Through (BN
Saadullah Khan Marwat

Dated:}5199.2015 ,'Cif/”—_:;rikn—

Arbab Saif Ul Kamal

M/ngw
iss Rubina Naz

Advocates.

COUNTER AFFIDAVIT

I, Shaheen Begum D/o Layeq Jan, Ex-PST, GGPS Dapoor,
Dir Lower, Appellant, do 'hereby solemnly affirm and declare that
contents of the Appeal & Replication are true and cOrréct to the bes”c}"?.{
of my knowledge and belief and that of the reply'are illegal and | o
incorrect. : ' o S 5

t‘i? -

I reaffirm the same on oath once again to be true and

correct as per the available record. - C&A

DEPONENT




. to other civil Servants but also on officiating basis but they kept mum

Mupammad Asif Chatha v. Chief Secretary, Government 165
.~ ~of Punjab (ljaz Ahmed Chaudhry, J)
. 2015SC MR 165

‘\3\9/ ~  [Supreme Court of Pz;kistan]

Presemt: ljaz Ahmed Chaudhry and
Umar Ata Bandial, JJ

/ - MUHAMMAD ASIF CHATHA and others---Appellants
/ T - © versus

CHIEF SECRETARY, GOVERNMENT OF PUNIJAB,
LAHORE and others---Respondents

Civil Appeals Nos.222 to' 238 of 2012, decided of 25th November,
2014. : : o "

(On appeal against the judgment dated 25-11:20Il passed by
Punjab Scrvice Tribunal, Lahore in Appeals Nos.2933 to 2936,.2939 10
2943, 2951 of 2005, 4416 of 2006. 500 to 505 and 391 of 2006) -

(a) Constitution of Pakistan--- -

Tribunal filed beforé the “Supreme Court---Question’ of fact---Such
question could not be. gone into in appeal proceedings before the
- Supreme Court under Art. 212(3) of the Constitution. p. 170} B -

—-Art. 212(3)---Civil service---Appeal against judgmem of Service

(b) Civil Servants (Appointment, Promotion and Transfer)
Rules, 1973--- B

=-=-R. 8-B---Punjab Civil Servants (Appointment and Conditions of
Service) Rules, 1974, R. 13-- Appointment on acting
charge/officiating basis---Promolion---Scope---Appoiutmeixt on acting
chargg/ofj’iciqling basis did not. conj;er any vested right for regular
promotion. [p. 170] C : oL

. Tariq-Aziz-ud-Din’s casc 2010 SCMR 1301 ref.

(c) Punjab Civil Servants (Appointment and Couditionls of
" Service) Rules, 1974--- . T

===-R. 13---Promotion to higher post on officiating basis---Civil servants
Seeking regularization of such promotion--- Limitation--- Delay of
" 6.years in raising issue of regularization of promotion---Effect---Three
seniority lists were issued, during the period wheén civil servants
remained promoted on officiating basis, showing them not only Junior

and’ never challenged the said lists---Civil servants after iheir

SCMR®

SRR, T RIS T T, T —— -




166 SUPREME COURT MONTHLY REVIEW [Vol. XLVII

"agitated the matter in the year 2001---Civil servanis seemingly had
accepted their appoimnient on officiating basis---Appeal filed by civil
servants secking regularizqtioxz" of their promotion. was dismissed

- accordingly. Ipp- 169, 170, 171] A, D E&F

ig‘ - _Jafar Ali Akhtar Yousafzai V. [slamic Republic of Pakistan PLD -
it . 1970 Quetta 115 distinguished.

|

!

TS 4---Departmental representation, filing of---Limitation period-'--'
*. Appeal’ filed before 'Service Tribunal---" Limitation period and
. con_:petency---Wheu 'a‘degai’hnental' representation was barred by time,
then without- disclosing any sufficient reason for delay, no subsequen’t'-

cause’ of action and that the appeal filed before the Service Tribunal
would be incompetent. [p. 1711 G

Engineering and Technology v. Syed Ashfaq, Hussain Shah 2006 SCMR
453 ref. : " . :

Saif ul Malook, Advocate Supreme Court for Appellants (in ail
© cases). : ’

Rcsi)ondents in person.
‘Mudassir Khalid Abbast, A.A.—G. for Government of Punjab. '
Date of hearing: 13th November, iOM.

'  JUDGMENT -

, IJAZ AHMED CHAUDHRY, J.---These appeals by leave of the
Court have been directed against the judgment dated 25-11-2011 -passed

" by the lcarned Punjab Service Tribunal, Lahore, whereby the appeals
filed by the appellants were dismissed.

9. Briefly stated the facts of the matter are€ that the appellants who
were possessing B.Sc. Engineering Degree were promoted 10 the post of
Assistant Engineer/SDO in BS-17 on officiating basis between the year
1995 to 1998 whereas the respondents who were holding B.Tech (Hons.)
Degree were promoted in the year 2001 to the same post ON regular
basis. Appellants filed Constitution petitions vefore the High Court and

- while dismissing the writ petitions directed the Department {0 decide the
. L controversy -in accordance with-.law after hearing both the parties.

() Service Tribunals Act (LXX of 1973 5

order of disposal of such incompetént representation could create fresh. -

Abdul Wahid V. Chairrixan, - Central Board of Revenue, -
I[slamabad and others 1998 SCMR '882 and NED University of -

. - challenged the promotion of the respondents. The learned High Court.”

'gppoiutmenl on offici;ztiug basis in the years 1995-1998 could not have  e——— o

USRS Vo
~
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ur-Rehmat . F.
The Chaxrman; P
. Mir Ad2
for Petitioners- (t

Ne.ﬁ'_io fc

Déﬁe of

scmmsex REEDEE

our o( Pahxstani \nerefore, We

common judgo

: Ejaz Yous af and -
rMuha mmad Aslam. JJ’M . 5. Facts
: and others--—Petmoners cP 1
K ‘ ?etlt

on 31-’1 -199

ppomtment

from her &
which was’
: pteferred a
which . wa
teptesen.a\

e N T ' on. 31-7-
. Dismissel of 'd”Pa"‘“""“” sppoibtm

trie— | ﬂ‘e b ytitizetion d} fom 1O
ards T4 .mtaiuabillt] which ®

artmentd mfe“e




—d ™ T I T - o= - .
M '_._""“‘ et Tt TW R Eaiab T iy el AR G T R
3 PR L TRy et T

. oy s el 3 . . .
‘*M’- R e w’:.;u_.,\v_*;? Sa e i | e Te e | b PP - . o s

[Vol: XL \mo] Rogiaza Akbar V. Secretary, Education (S&L). N,-W.E.P. 1565

(Ch. Bjaz Yousaf, J)

oajrman, Evacuce Trust Property Board and other V. Khawaja Shahid
yuir 2006 SCMR 1862; N.E.D. University of Engineering and
Teemnology v+ Syed Ashfaq Hussain Shalt 200 3 SCMR 453; S.M, Afzal-
-Rehmat V. Pederation of pakistan and oth: s-2005 SCMR 1322 and
it Chairman, PIAC and others. V- Nasim Malik PLD 1990 SC 951 rel.

1 accused namely’
in question, was'
Despite specifici
able to point out'
ot denied that thci,A

Sompan- " Mic Adam Khan, Advocate Supreme CounlAdvocate-on-Record
find any merxit fn1 | "rPetitioners. (in all cases}. .

»f law of public,

s Nemo for Respondents (in all cases).
. Constitution nori .

he appeals having! Date of hearing: 1st April, 2009. ' i
" JUDGMENT

\ppeals dismissed. CH. BIAZ YOUSAR, J.---All these fyur petitions are directed .

| ;ipst a common order/judgment dated €¢-7-2007 passed by the

x W.B.P. Service Tribunal, Peshawar, whéieby Appeals. Nos.729 of

wpg, 131 of 2006, 732 of 2006 and 733 of 2006 filed by the
fitioners were dismissed. Since same. ques jon of law is mvolved,

‘ efore, we propose to decide all the for pétitions through this
«<mmon judgment.

2. Pacts of each case, in brief, are a8 un er.--
CPL.A. No._480-P of 2007

Petitioner in this case was appointe} as untrained PTC teacher
V.BE.P. - 31-7-1999. Her services were termiriated from the date of her
;pointment vide order dated 26 11-1999, on the ground of long absence
som her duty. The petitioner filed depart'memal appeal on 19-5-2006

rioners

2009. \nich was rejected vide order dated 22 7- 006. Being aggrieved she
2007 passed by -eferred Al appeal before e N.-W.B.P. Service Tribunal, Peshawar,
s Nos.729, 731 © “pich was dismissed as DOt maintainable on the ground that

wpresentation pefore the depariment was barred by limitation.

C.P.L.A.'NOASLP of 2007

unals Act (1 of

Petitioner in this case was appointed as antrained PTC teachet
- 31-7-1999. Her gervices were terminated from the date of her
?‘ of @pa::tmemal spointment vide order dated 26- 11-1999, on the ground of long absence
i- Utilization ~of | um her duty. The petitioner filed departmental appeal on 19-5-2006
rds magntainabdit) .ich was rejected vide order dated 22-7-2006. Being aggrieved she
efore departrientel | referred &n appeal before the N.-W E.P. Service Tribunal. Peshawar,
e Tribunal .“"”‘M nich was dismissed a3 pot maintainable on the ground that
sot maintainable. | -presentation pefore the department was parred by limitation.

\ c

‘ P

—

P.L.A, No.482-P of 2007
2007 SCMR 513 Lok 2B

7007 SCMR 346, etitioner in this case was appointed 2as uptrained PTC teacher

¢
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order dated 26-11-1999; on the g_rroundoi-’ ‘jong absence from duty. Tht :
appeal on 19-5-2006 which Was rejected | and pot be d¢
ing aggrieved sae preferred an apped!

pefore the N.-W.E.P. Service Tribunal. Peshawar, which was di_smissed

as. oot maintaipable o the
department was barred by timitation.

9. It bas been mainly contended by the learned counsel for b

petitioner filed departmental
vide order dated 22-1-20086. Be

petitioner that the learned Tribunal has gravely erred 10 dismissisf

appeal of the petitioners on the ground that their representations befor:

ground that representat:ion pefore ihe

(PRI POTPE- s el — A i 1 Sy ki S __' ¢

. Y ','J’l";." : ’

e

1566 SUPREME COURT MONTHLY REVIEW [Vol. XL 2010] Hashimi
(
on 31-7-1999. Her services were terininated with immediate effect vide maintainability of
order dated 26-11-1999, on the gtound of long absence from duty. TBt fortified by the fo
_ petitioner filed departmental appeal on 19-5-2006 which was rejected 1) Muh
vide order dated 92-7-2006. Being aggrieved she 'f,:eferred an appel ( 2) M ulf'
pefore the N.-W.E.P. Service Tribunzal. Peshawar, which was dismissed (S()Z MR 3‘
as not maintainable on the ground that represemation before 1 th
department Was barred by limitation. % ers V.
. niversi!
C.P.L.A. No.483-P of 2007 Hursain
i ' " . Pederath
) Petitioner 10 this case was appomtcd a8 untrained PTC teacher k Cheirma
on 31-7-1999. Her services weré terminated with immediate effect vide
1t woul

prosecuting his
indulgence of

7. Upshot
misconccived 2

g.A.K./R-8/3¢

" the departmentak authority were time-barred.

| C.Ps. ABO-P to 483

P of 2007

- 4. Wehave given our anxious consideration t0 the contention of ¢ 1
jearned counsel for the petitionets and have perused the record of &2

case, with his assistance,

tely .-

5. [t may be pertinent to ention here that in two of the Petitions) M

i.e. bearing No. 480-P and 381-F of 2007, the services of the petitioness
unt of non-assumption of charge, wheress ial }
No. 482-P and 483-P of 2007 services of] Y
the petitioners were terminated for wilful -absence from duty. Almaugh\w
the termination orders were passed on 26-11-199% yet, the petitionerh
d did not bother to dle appeals bafort|
for about six years uptill 15-5-2006, whict| 2010.
the ground of fimitation. The petitionets|
Tripuaal on 11-8-2006 and (b tcamed ¢
Service Tribunal having found that the departmental appeals being parred|

by time, the appeals before the Service: Tribunal too, W€ ot}

were terminated OB acco
other two Petitions i.e. bearing

slept. over the ‘matter an
the departxﬁental authority
were dismissed mainly- on-
then ap'proaéhe,d the Service

competent.

6. By now it is well-
authority i8 parred by time,
would also be incompetent be
the departmental remedy

sexx

?

settied that if gppeal before the departmert}
then appeal before the Service Tribuzsth
cause under the relevant \aw utilization ¢/

Civil Appe
and Civil

High Cou
to 633 of

(a) Ind:

a8, 25-
{ Ordinan
\ Termint
]
t

is the conditior precedent towards)

SCHR

1

Sy WY

ARSI LY .
e TG AL LS

e——yt o -
s y‘.A“’t-?‘,é “ '

Eaatl

o o
TRBAT ‘0'»‘.",?1.1.'-;,3

S O e VO N T

v N " . .
R L il UL - 3

. am e



L
N B . . . 4
- ./A.*"',-MWVM-L.‘\M -k P bl
4 " ' * i .wfk,.‘:'d.u}w{,
»

g Ry ." Ty . ‘. ) ey
{ RN
&

’ PR i : TS .5;,334 SN
[vol. XLm 010, Hashmi Can Company fad. v. Liaquat Muhammad 1567
(Iftikhar Muhammad Chaudhry, C.J)
1iate effect vide -sintainability of appeal pefore the Service Tribunal. In this view we are
from duty. The l ~rified by the following reported: judgments:-- \

ch was rcjected ;
erred an appeal 1
h was ,dismissed
ion before the

(1) Muharmad Alsam V. WAPDA and others 2007 SCMR 513,
2 Muhammad Ramzan V. Inspector General of Police 2007
SCMR 346, (3) Chairman, Evacuee Trust Property Board &
others v. Khawaja Shahid Nazir 2006 SCMR 1862, (4) N.E.D.
University of Engineezing and Technology V. Syed Ashfaq
Hussain Shab 2006 SCMR 453, (5) S.M, Afzal-ur-Rzhmat V.

_ Federation of Pakistan énd others 2005 SCMR 1322, (6) Tke
ned PTC teac‘.‘ef Chairman, PIAC and others V. Nasim Malik PLD 1990 SC 951.
ediate effect vide

e from duty- The . ]t would be pertinent 10 mention here {hat 1a% helps the diligent
\ich was rejected od pot be delinquentlremiss. If a persod has been nezligent 'm\C
ferred an appee) *rosecnling his remedy before the proper forum, he is. not entitled to
ich was dismissed -qulgence of the court.

ation before the

7. Upshot of the above discussion is that these. petitions being
~sconceived are hereby dismissed and leave declined.
d counsel for ihe -y o . .
red in dismissing 3 A.K./R-8/SC Lezve declined.
resentations before

---- et

2010SCMR 1567
N [Supreme Coaurt of Pakisten]
\e contention of the . .
{ the record of the Present: Iftikhar Muhammad Chaudhry, C.J.
' and Ghulam Rabbani, J

wo of the Petitions, Messts HASHMI CAN COMPANY L'.I'D.---Appeﬁam
¢s of the petitioners

charge, whereas in - versus .

of 2007 services of' LIAQUAT MUHAMM AD and othets---Respondents

rom duty. Althoughi| j

yet, the petitioners:h (ivil Appeals Nos.1725 to 1856, 1887 to 1943 of 2007, 15 to 40 of 2008
file appeals pefore| | v4 Civil Peitions Nos.633-X t0 640-K of 2007, decided on 18th May,
1l 19-5-2006, whichi oM.

gz ;‘:f 1:1::“1‘::?;:&1 (On appeals from the judgment dated 12:9-2007 passed by the

: High Court of Sindh of Karachi in Labour Appeals Nos.337 to 341, 473
appeals betng BarTed | 13 o£ 2003, 6 10 201 of 2004).
inal too, Were not
(o) Indusstriel Delations Crdicaice (XXIII of 1£59)---
‘ore the ‘_‘?Pa;‘f‘;:;:ll‘ _s. 25-A —Indzustrial ard Comrsercicl Ersgployrient (Starding Orders)
the Service 1% 'V ydinance (VI of 1958), S.11-A & S.0. 12(7)(3)-—Gﬁevance petition—

ant law utilization o\ yyrmination of service of workers in pursuance of ratrenchment ordar
precedem towards
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Present: Sardar Muhammad Raza Khan and Saiyed S}a'ee‘d' Ashhad, JJ
MANZOOR HUSSAIN---Petitioner o

versus

SECRETARY, GOVERNME_NT OF PUNJAB and anothér---Respondents :

Civil Review Petition No.169 of 2004, decided on 26th April, 2005. |
(On review from the judgment, dated 17-6-2004 passéd in C.P. No. 1549-L of 2003). .
(a) Civil service---

----Appeal before Service Tribunal---Limitatiori---Limitation for a civil servant to go in appeal before
Service Tribunal could not in any case be stretched beyond one hundred and twenty days. -

—

2003 SCMR 826 ref.

Muhammad Siddique v. Mian Amir Khisro 1985 SCMR 1848 and Ghulam Ali Memon's Case 2000
SCMR 1474 rel. ' :

Constitution of Pakistan (1973)---

----Art. 212(3)---Question of limitation, though raised before Service Tribunal, but remained
unattended---Effect---Supreme Court suo motu could entertain such question.

Mian Allah Nawaz, Advocate Supreme Court for Petitioner.
Dr. Mohy-ud-Din Qazi, Advocate Supreme Court for Respondents.

Date of hearing: 26th April, 2005.

JUDGMENT

SARDAR MUHAMMAD RAZA KHAN, J.---Learned counsel for the petitioner initiated his
arguments saying that the question of limitation has incorrectly been determined against the petitioner
and that, in view of 2003 SCMR 826 the period of 90 days is restricted only to wait before filing an
appeal and that section 4 of the Service Tribunals Act is silent on the point as to how much period
thereafter the civil servant would go to the Service Tribunal.

2. We have gone through the impugned judgment but were not satisfied that it laid down a proper
interpretation of section 4 of the Service Tribunals Act. Moreover, it ruris contrary to the verdict of a
larger Bench (of four Judges) of this Court rendered in the case of Muhammad Siddique v. Mian Amir

10/18/2016 9:36 .
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s '::"u's'?o 1985 SCMR 1848 and another ruling in Ghulam Al Memon's case reported as 2000 SCMR -
474 where it has been settled authoritatively that limitation for a Civil Servants to go in appeal before
.~ the Service Tribunal cannot, in any case, be stretched beyond one hundred and twenty da;_is.

3. The original order against the petitioner was passed on 16-7-1987 against which he made a
representation on 27-7-1987 but the saime remained unanswered. According to the learned counsel it is
unanswered even up to this day. We are afraid that this is not the correct position because the original
order; of termination dated 16-7-1987 was withdrawn on 3-12-1982 and the petitioner was reinstated,
Thereafter the withdrawal order was also rescinded vide another order dated 5-12-1988 and thus, the
. . department, wittingly or unwittingly; revived the cause of action for the benefit of the petitioner. The
S petitioner submitted no departmental representation against the second order aforesaid.

4. The interesting aspect of the case is that the .petitioner instead of going to the Service Tribunal filed
a writ petition against the order of termination dated 16-7-1987. The writ petition was dismissed on
25-4-1992 with observation that the petitioner should resort to the Service Tribunal. Even then the
-petitioner resorted to the Tribunal on 6-12-1997 i.e. 5 years after the above decision and 10 years after
the original order of termination. S o ' ‘

5. This Court though suo motu can entertain the question of limitation yet it was observed that the
Tribunal did not attend to the question despite the fact that the respondents had taken the plea of
limitation in their reply (P.90). ' : T - ‘ o

6. Considered from any angAle,: the review cannot be 'aHQWed, The same is her'eby'.dismissed. A

S.AK./M-263/S . Review dismissed,

20f2 10/18/2016 9:3
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[Vol. XLIV M1}  RajaKhan V. Manager (Operation) Faisalabad Electric 677
i Supply Company (Ch. Laz Ahwred, J)
Haji Ghulam Rasul’s case PLD 197 SC 376; Mst. Amina
Begum'’s case PLD 1978 SC 220 and Nawab Syed Raunaq Ali’s case
s involvement it PLD 1973 SC 236 rel.

ted for taking an
st for no fault of

y him is some
prosecution 1o

{v) Constitution a}' Pakistan---

—Art. 212(3)—-Service Tribuna!, finding of---Validity---Such finding .
{ leing finding of fact would not call for interference by Supreme Court.
\ . 680] C ‘

v

vithout merit i

Appeal dismissed. |y Ch. Muhammad Azim’s case 1991 SCMR 255 rel.

\ _
. {c) Constitution of Pakistan--- . \

] —Ant. 212(3)-~Concurrém findings of fact by Appellate Authority and
\ Service Tribunal---Validity—Supreme Court would not interfere with

\y wch findings. [p. 680] D
Iftikhar Ahmed Malik’s case 2095 SCMR 806 rel.

N\
N
3

o

J. i
i
1, JJ i 1

: + (0 Service Tribunals Act (LXX of 1973)--

L .
;*‘ —S. 4-—Departmental appeal being time-barred—-Effect---Appeal
~TRIC SUPPLY i i before Service Tribunal would not Le competent. [p. 680] E

ondents ]
r, 2009. i

ssed by the Fedd'r{
CE of 2005). - /*

ty.
Ordinance (Xﬁi‘l

24
212(3)-—-Compt’ hry
rtmental appe ‘fol
iental appeal /.qno
aal on merits it ywell
d filed appeal § tfor
at of S. 4 of {\rvict
---Court co' ¥ nd
r years of ser pbe had
iy as eighty, imes—
epted puniy sent of

claim anc' gmonthly
ant leave tt ) ppeal in
S H LMy '\V
AP

Chariman PIA and others v. Masim Ma.ik PLD 1990 SC 951;
\uammad Aslam v. WAPDA and others 2007 SCMR 513 and
Government of Pakistan through Secretary, Establishment Division v.
Bashir Ahmad Khan PLD 1985 SC 309 rel.

{¢) Limitation--- . ,

—Appeal, if required to be dismissed for being time-barred, then its
merits need to be discussed. [p. 651] G

Khan Sahib Sher Muhammad Mir’s case 1987 SCMR 92 rel.

{f) Constitution of Pakistan---

—AnR. 212(3)—Constitutional jurisdiction under Art. 212(3) of the
Constitution——Discretionary in character. [p. 682] J

it) Constitution of Pakistan---

~Ans. 185(3) & 212(3)-—Grant of lzave to appeal by Supreme I
Coun—Discretionary. [p. 682] K :

Ghulam Qadir Khan’s case 1986 SCMR 1386 rel.
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their appomtmcnt orders. mcdmal [epom and charge reports are enclosed

'"'n >l
SR as Annexes ‘B.B-1 & B-2’ respectively.
v’.:.~;":.6 ' : .
e 4. That the petitioners are performing their dutics iu the concerned schools, -
taking their attendance in. the register of un, school 1agul:uiy Cupics uf
s«,huol registers are cmloqul as Ang_cg;_u_u Lo
; 5. That the petitioners are performing their duties regularly ag PTC teachers,
- without any fail since their appointment tll date.
0. That despite the performance of their dutics, the petitioners have yet to
';;- receive their monthly salarv, hence. being aggrieved and having no other
' ‘ - . P : e
appropriate remedy, the petifioners seek the indulgence of this Honourable
Court, in its extra ordinary jurisdiction for the redressal’ of their
gricvances, inter alia, the following grounds.
GROUNDS. o

F ~ Dated: 05.01.2009. - {Saleemullah Khan Ranazai)

That the petitioners were appointed ‘according to the policy of the
Government and they were adjusted in their respective schools ‘but they .
did not reecive any salary till date, for the reasons best known to the

respondént No.3. -

That according to Constitution of Pakistan, everv Government Servant is

supposed to receive salary but in the case.of the petitioners, the

. » respondents arc not oven. performing their duty in accordance with the

Constitution and they have not issued the salary of the petiioners.

That the petitioners are working in their respective place- of posting.

according to Civil Services Laws but thev are being discriminated by the
. . »

respondents, without any reasonable ground or excuse and justification.

\
—

Ve . '“4 A .
TFhat- the counsel [or the peliioners may be allowed (0 raise additional
grounds during the course ol arguments.

~

It is, therefore, humbly prayed that the respondénl’s may be directed to

“issuc the monthly salary of the petitioners undcer the faw, by issuing a writ

i their favour. Any otlier relicl deciued appropriate may also be granted

in the circumstances.

Your Humblc Petitioners;
‘Through counsel;

Ll s

Advocate Supreme Court.



]

H

'

19

H -
v

&

11

"

v = Y § i e T 4 T

- Aty ot
4 \*”"""x B it st p B ith s i daasiid

SUPREME COURT MONTHLY REVIEW 1. Xuvde . :
M ' . . A m %Qlll Raja Khar. v. M

678
Supply !

(h) Constitution of thstqn«-f , offer and/or you
' Ans. 199 & 212(3)—Veid order—Constitutional jurisdiction ¢f - then be decided.
1

High Court and Supreme Court—-Scope--Suck jurisdiction might he Whereas you Mi

Jhang are  cha

refused, if same Was meant to enable petitioner 10 circumves PT:
provisions of law of limitation or if Je was stoppec by his conduct from I ' corruption and 1
challenging order. [p- 682] L . B relevant circums
Muhammad Ismail’s casé 1983 SCMR 168: Abdur Rashid’s cast 38 ;. As per report o}
1969 SCMR 141 and Wali Muhammad’s case PLD 1974 SC 106 rgl. P ‘ Mr. Ghulam Ab
Haider Hussain, Advocate Supreme Court and M.S. Khattai,_ f ' f_;t;l-ezogzang: th“
Advocate-on—Record for Petitioner. : B Wit
x-on 4 from the Circle

undersigned.

“Nemo for Respondents.

QRDER ' If any mishap

responsible. Yo
in tl}é office aft
duties.” '

CH. DAZ AHMED, -J.---Raja Khan, petitioner, seeks leave g
appeal against tte impugned judgment daed 11-2-20C9 whereby the [
learned Federal Service Tribunal, I1slamabad, dismissed his appeal alf
merits as well as time-barred. ' :
have already been mentioned in the impugned
© judgment. However, necessary facts out of which the present petitio

a-ises . are that petitioner Wwas appointed 13 Chowkidar with the

respondents establishment from April, 1985. Show cause notice dated

23-2-2004 under section 54) of ‘the Removal from Service (Specid

Powers) Ordinanze, 2002 along with statement of allegasions was servet
. upon the petitioner containizg the following chargesi—

“(1) Whereas you Mr. Raja Khan, Chowkidar PESCO (WAPDA
Jhang Circle Jhang &re charged with misconduct as per statemenmt

of allegations attached.

' "~ Petitioner submi
{2 {hat he was absernr, fro
- puthority after providing

2 ompulsory retirement
e 2 ted 29-3-2004 . .Petitio
& 6-4-2004 before the apr
b barred vide order dat
Eeanother appeal before th
g was dismissed vide ord
B orovision of second ap
Nobeing aggricved filed A
BT ribunal, Islamabad, 0
judgment dated 11-2-2¢

2. Detailed facts

e 3. Learned couns
rder of dismissal of
BT icompetent -authority.

(2) And whereas on the basis of documeritary evidence available, i
is not considered necessary to have farnal inquiry against yos
being initizted under ,ssction 5(4) of th:

and that proceedings ars

Removal from Service (Special Powers) Ordinance 2007 whica withoyt lawful authori

might entail imposition of 2 major peralty of dismissal fros i€ department was void,
ion3 of th said ordinance. pe of order. It can b

- service as specified in sect
(3) Now, therefore, you are required to SHCW Cuse within 15 dart 3
from the date of receipt of this notice as tc why the proposed S .
. - . ' . X rvice Tribunal wi
action should not be taken against You... : : 1 with
om you -within the time stipulated;

(4) If no responsc is rzceived fr
above, it would be presumed that either you have no defence

i W T
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GOVERNMENT OF KHYBER PAKHTUNKHW,A
PUBLIC HEALTH ENGG DEPARTMENT

No. SO(Estt)/PHED/l 5/97 -

 Subject:

- Dear sir,

Dated Peshawar, the January 28, 2013

Mr. Abdul Wahab Shahid Abbasi,
Superintending Engineer, ' ’
Office of Chief Engineer (South) PHE Peshawar

Departmental representatlon against Notification No.
SO(ESTI‘)PHEDII 9/2012 dated Peshawar, March 6, 2010,
communlcated on 27-04-2012 whereby appellant’s right of
promotion to the post of Chnef Engmeer (BPS-ZO) has

unlawfully been denied. B

I ‘am directed to state that the -c ranctent authority has been

p!eased to reJect your. representation . dated 07-05- 2012 on the subJect noted

above. .

~-Yours faithfully,

( MUHAMMAD YUNAS ) |
SECTION OFFICER (ESTT)
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urisdiction might be
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by his conduct from

Abdur Rashid’s case
1974 SC 106 rel.

t and M.S. Khattak,

ioner, seeks leave to
.2-2009 whereby the
missed his appeal on

ned in the impugned
the present petition
iowkidar with the
w cause notice dated
rom Service (Special
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nduct as per statement
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2] Raja Khan v. Manager (Operation) Frisalabad Electric 679
Supply Company (Ch. [jaz ALmed, J) - ~

offer and/or you have willfully declined to do so. The case shall
then be decided on ‘ex parte’ without further reference.

Whereas you Mr. Raja Khan, Chowk dar, PESCO Jhang Circle
Jhang are, charged with gross misconduct; inefficiency,
corruption and mal practices for the fcllowing charges and other
relevant circumstances. : :

As per report of Mr. Shahzad Nasir, Telephone Attendant and
Mr. Ghulam Abbas Bhatti Telephone Attendant PESCO Jhang
Circle Jhang. You zre absent from duty w.e.f 6-2-2004 to
17-2-2304 - without irtimation/prior permission/sanction leave
from the Circle Superiﬂte:ndent/Technical‘Ofﬁcer/and by the -
undersigned. ’

If any mishap/incident create in Circle ‘office, who are’
responsible. You are clready so many :imes directed to present
in the office after closing. hours but ycu have failed in official
duties.” ! :

Petitioner submitted reply to the show cause notice and admitted
at he was abserit from _duty on account of illness. The competent
whority after providing him personal hearing awarded major penalty of
cmpulsory retirement from service w.e.f. 31-3-2004 vide order
wed 29-3-2004 . -Petitioner being aggrieved filed departmental appeal,on
£4-2004 before the appellate asthority who disnissed the same as time
tamed vide order dated 10-11-2004. Thereafter the petitioner filed
imther appeal before the Managing Director Power on 8-12-2004 which
v dismissed vide order dated 4-2-2005 on the ground that there is no
sovision of second appeal "further appeal” undzr the rules. Petitioner
king aggrieved filed Appeal Nc. 445(R)CS/2005 in the Federal Service
"bunal, Islamabad, on 12-4-2(05 which was dismissed vide impugned
rgment dated 11-2-2009. Hence the present pet_tion.

3. Learned counsel for the petitioner submits that the impugned
uder of dismissal of the petit:oner dated 29-3-2004 .was passed by
mompetent -authority, therefore, the same was corum non judice .and
viogt lawful authority. He further urges that impugned order of the
fment was void, therefore, no limitation would run against such
meoforder. It can-be agitated a: any time and coald be ignored being a
riorder. Learned Service Tribunal had riot advarted to this aspect of
f2 sase, therc’fore, the impugned judgment was passed by the learned
krice Tribunal without application of mind. '

4. We have given our anxiois consideration to the contentions of
ée?amed.counsel of the petiticner and perused the record. It is an|A
#ritied fact that show cause notice was served upon the petitioner

.
A




B i - APPENDIX
S.No.| Nomenclature of ]‘ Minimum [_Age R
- post. qualification required Nimit '
‘- for appointment.
1. 2, 3. ) :
L+ Engiﬁeering Cadre:
' ; - f
I. | Chief Engineer.
" [ (BS-20).. ' o
Y, | |
e ‘ Super'inténding ' ’ ) _ _{ By promotion, on the basis ol'ééﬁiorily-cum-ﬁ iss
Engineer/Dircctor P ' Design Enginecrs/'l‘échnical Office
Design / Direc1or .‘  Possessing degree in B.F/B.S¢ [ngin
(Planning ang : : :
Monitoring) .
(BS-19), \
3. | Executive Engineer; | By promotion, on the basis of se
| Design Enginesr/ Assistant _ Design. :
| Technical Officer Possessing degree in B.E/B.S¢ Engine
(BS-18). years service as such, . , L

',\ : g ‘
i (Fetahlishmesi
Section Officer (EST':‘.bI.--lmu.l).
“2ublic Houlth Frizs b ool
' W, Fashowy -

1S with twelve years of

niority-cum-ﬁ!ness, from amongst  Assistant Engineers/

'ﬁr&_\'nﬁ_ﬂ%
1ness. from amongst the Executive Engincers/
service in BS-7 and abave,
eering (Civil Hrom 2 recognized Universily.

Engineers/Sup , Divisiona] Ofﬁce_rs
ering (Civil) from a Tecognized University with five

/o
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2011]  RajaKhanv

630 - ' SUPREME COURT MONTHLY REVIEW [Vol. XL
. g : . Sup;

authority wh
give him ano
4. The perioc
any . other r
application,
period of lin
.the responde;
of filing an a

under the provisions of Removal from Service (Special Power)] 4
Ordinance, 2002 wherein it is specifically provided under the provisios{fs
of the Ordinance that petitioner has to file depattmental appeal witliin th g
prescribed period of 15 days. The order of compulsory retirement wils
passed by the competent authority on 29-3-2004. The petitioner filed '[ 2
departmental appeal on 6-4-2004 which was dismissed as time barred ougg
10-11-2004. Thereafter the petitioner filed second appeal before ™

Managing Director on 8-12-2004 which was also dismissed on 4220058 -

in the following terms:-- : days of this
_ o : ‘ .representatio

«It is to inform you that your appeal under reference does nog du[;ing the pr

merit consideration as there is no prevision of second appallf be excluded :
“further appeal” under the rules.” ‘ ; good ground

5. The learned Service Tribunal had rightly come to the conclusiong: clearly tim

: accordingly.’

that appellate authority was justified to dismiss his appeal as time-barrig
and second appeal was also dismissed with cogent reasons on accountal,
aon availability of any provision uader the rules to file second appeal vg-
higher authority after dismissal of the first appeal. We have also e Since the petitioner h
examined the material on record with the assistance of the leardfé  fulfilling the mandat
counsel of the petitioner. We 'do not find any infirmity or illegality wis®- . and court cannot com
regard to the conclusion arrived at by the learned Service Tribunal widie: * T
regaid to the finding mentioned in para 7 of the impugned judgment. L g ’ Muhammad’
settled principle of law that finding of service tribunal having findingsd® - '
fact would not call for interference by this Court as law faid down b,
this Court in Ch. Mubarumad Azim case (1991 SCMR 255). By E -
otherwise this Court does not interfere with the concurrent findings - 7. Itis admittec
fact arrived at by the departmental authorities and learned servcge: o) g bs athi 1éec
Tribunal while exercising the powet under Article 212(3) of ME." o ~\ipgs Zha § hm
Constitution. See Iftikhar Ahmed Malik case (2005 SC'VIR 806). ki i 3 ey ) e
settled proposition of law that when an appeal of the em ployee was - ;:s r:;:mé need not b
barred before the appellate authority then the appeal be.fore the Tribual z by tus ourt the le:
was also not competent in view of the various pronoancements of A 5 menits and the appe:
Court. See Chairman PIA and others v. Nasim Malik (PLD 1990 XE mention here .that
951) and Muhammad Aslam v. WAPDA a.d bthers (2007 SCMR SR -0 compulsory retirerme
The question of law with regard to the representation- has already el acccipted t.h e punishr
decided .by this Court in Government o Pakistan through Secretan ;)n the ba.S|s of subset
Establishment Division v. Bashir Ahmad Khan (PLD 1985 SC 309). : Jiis’fﬁﬁsl‘iifﬁ ‘gfﬂ’:
relevant observation is as follows: " Rs.155,733 as well
- pension regalarly.

Tribunal on 12;4-2i
_judgment in para 10
- justified fo dismiss h
- and reprobate.” See
¥ learned Service Trib

) 6. The appeal
incompetent under s

Messrs Raja

Mst. Sirajun

“He challenged his first cormapulsory retizement through a revin
application filed on 23rd of October, 1974, which was decide
on 3-6-1975. This was the final order passed on review. It co
be challenged within 30 days, before the Tribunal under sustiogh
4 of the Service Tribunals Act. If the appellant chose not "0
~an appeal but only to repeat a representation before the &
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Degree in B.E/B.Sc %32 @ Ten per cent by promotion‘,m;s of‘seniority-cum.ﬁl_ness', from,_amongst the Sub-
e Assistant Design Engineering (Civi) years Engineers who possessed Degree of B.E/B.Sc Engineering (Civil) from-a recognized
" | Engineer/Sub | from a recognized University; ) . ‘ N S
Divisional Officer University. ' o ‘ ' : _ ’
(BS-17).: ' . Note: The seniority for the PUTPOse-of promotion shall be reckoned from the date of acquiring'|
' : degree of B.E/B.Sc Engineering, (Civil) from a recognized University or. date of B
appointment which ever s later,
() twenty per cent by promotion, on the basis of §ehioﬁly-cum-ﬁtness; from amongst the
Sub-Engineers who. hold a diploma and have passed Departmental. Professional
Examination with at Jeast len years service as such; and . :
.
: (c) seventy per cent by initial recruitmeny,
}7. .| Sub Engineer - Diploma of Associate 181030 ](a, f :;:n!pcr cent by transfer. from amonﬂthe Draftsmen with Seven years service as
(BS-11). Enginecring (Civil)/ vears " such. having Diploma-in ('i\'il/i-;l.,»cﬁ‘rcamecl;am,;a? Lechnolouy - from 2 recognized
' Electrical / Mechanical ' * Board; and . - o . T
from a recognized _ .o T .
Technical Board. e ninety per cent by initial recruitigng: -
. Ministeria] Establishment: , = o
6. fB‘udget and Accounts e By promotion, on the basis of Seniority-cum-fitness, from amongst the-Superintendents with
Officer/Administrative five years service as such,
Officer (BS-17). . ' o . : o : :
7. | Superintendent (@) Seventy per cent by promotion, on the basis of seniorily-cum-ﬁmess, from amongst the
(BS-16). © . Assistants with five years service as such; and ‘
(b ihiny per cent by promotion, on the basis of 'seniqrily-cum-ﬁtnbss, from ‘a:'zjongst the
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‘ authority who had decided the review, that by itself would not
give him another cause of action to file an appeal under section
4. The period spent in making the representation this second or
any other representation after the decision of the, review
application, could not be excluded as of right in counting the
period of limitation The review petition filed by
the respondent jn that behalf was decided on 13-6-1978. Instead
of filing an appeal before the Tribunal under section 4 within 30
days of this final:order passed on review, he made another ,
[Tepresentation which caused further delay. The period consumed
during the processing of the subsequent representation could not
be excluded as of right. And there being no condonation on any.
good ground.by the Tribunal, the appeal filed on 14-1-1979, was

clearly time barred and should have been dismissed'
accordingly.” ' t

...............

6. The appeal of the petitioner before Service Tribunal is
incompetent .under section 4(1)(b) of the Service Tribunal Act, 1973.
Since the petitioner has filed appeal before the Service Tribunal without [F
fulfilling the mandatory requirement of section 4 in regard to limitation
and court cannot compromise on the limitation. See:--

Mubammad’s case (1998 SCMR 1354)
Messrs Raja Industries’ case (1998 SCMR 307)
Mst. Sirajun-Munira’s case (1998 SCMR 785)

7. Itis admitted fact that appeal is obviously time barred and it has
been held by this Court in Khan Sahib Sher Muhammad Mir’s case (1987
SCMR 92) that when an appeal is required to be dismissed on limitation, |G
tis merits need ndt be discussed. Inspite of the aforesaid law laid down
by this Court the learned Service Tribunal has considered the case on
merits and the appeal was also dismissed on merits. It is pertinent to
mention here: that .the competent authority awarded penaity of
compulsory retirement vide orcer dated 29-3-2004. The petitioner had|
wecepted the punishment awarded by the respondents due to his conduct
on the basis of subsequent events as the petitioner applied fot payment of
bis pensionary bemefit to the respondents. Petitioner got settled his H
pension claim within three months after his retirément and received| -
Rs.155,733 as well as monthly pension. He also received his monthly |
posion regularly. Petitioner preferred appeal before the Servicel.
Tibunal on 12;4-2005. This fact was also noted in the impugned

judgment in para 10. Bven on merits the learned Service Tribunal was

justified {o dismiss his appeal on the well known principal of “
1ed reprobate., "

karned Service

approbate
See Haji Ghualm Rasul’s case (PLD 1971 SC 376). The

Tribunal was justified to dismiss his appeal on the well
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5 o | o
?} ' known principle of estoppel keeping in view subsequent events. See Mst.
B Amina Begum’s case (PLD 1978 SC 220).

? % 8. The conduct of the petitoner has been highlighted by the Service

Tribunal in para 10 of the impugned jud;,mcut which is reproduced
herein below:--

“We have seen placed on the record a num’oer of documents
which indicate tte service record of the appellant. From 1989 to
. 27-3-2003, the appellant has been punished for unauthorized
absence as mary as cight time.. The punishment included
censure, stoppags of one annual increment for one year (1983),
reduction to three lowsr stage in time scile for a period

for one year (1993) and stoppage of annual tncrement for one
year (1995).”

9. It is settled principle of law that constitutional jurisdiction under
Article 212(3) is dlscretlonary in character. It is settled law that graut of
leave to appeal is discret.onary. See Ghulam Qadir Khan’s case (1986
SCMR 1386). It is also settled law that constitutional jurisdiction against
void order may be refused if it was meant to enable petitioner to
circumvent provisions of _aw of limitation or if he was estopped by hls
conduct from challenging of order. See:--

Muhammad Ismai.’s case (1983 SCMR 268)

Rt B
e T N

PSRN

“ayE et

SR TS N LI A

Ty :i?

e Abdur Rshid’s case (1969 SCMR ]41)

Wali Mubammd’s case (F_D 1974 SC 106)

10. Keeping in view tlie conduct of the petitioner mentioned herein
above in para 10 of the impugnzd judgment we are not inclined tg
exercise our discretion in favour of the petitioner on the well known

11. In view of what hzs been discussed above we do not find any
infirmity or illegality in tte impugned judgmen!. Even otherwise the
learned counsel has failed to raise any question of public importance in
the present case as coctemplated under’ Article 212(3) of ihe
Constitution. The petition has no merit and the same is dismissed. Leave

of three years (1990; stoppage of one annual incrementi g3

2011}

. Present: M.

GHULAM !

"

maxim that he who seeks equity must come with clean hands as|
5 law laid down by this Court in Nawab Syed Raunaq Ali’s case (PLD|
e 1973 SC 236).

FR

. refused.

S.A.K./R-7/SC

.

Leave refused.
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GOVERNMENT OF KHYBER PAKHTUNKHWA,
"~ LAW, PARLIAMENTARY AFFAIRS AND
"HUMAN RIGHTS DEPARTMENT.

B

"NO. Slt/12-11(63)Health/2015/ l Dated Peshawar, the /06/2015
To, . ... B i . _ ’; v

The Add1t1onal Advocate General

*Service Tribunal

. ; Khyber Pakhtunkhwa Peshawar. _' .

DEPARTMENT

ﬁ,‘_f.

Reference - Letter/Memo/Ends No SOH(Lit-II)13-2085/2015/ dated 25.05.2015
together with its enclosures in or1g1nal received from the Section Officer (thlgatlon-II) '

Health Department Khyber Pakhtunkhwa B _ .

my

- You are requested to undertake defense of above noted case fixed for .

4

hearmg on the date ascertained to be obtamed in the court of Service Tribunal Khyber
Pakhtunkhwa Peshawar on behalf of Governrnent of Khyber Pakhtunkhwa e

e.

Dlrector General Health Serv1ces Khyber Pakhtunkhwa Peshawar direct.

-~ . .
P . ,a-"““

P ‘ - The ﬁnal de01s1on in the case, may be 1nt1mated at once and certified copy

-

. of the Judgment/Decree/Order/Memo, of the Cost, if any may. be obtained and forwarded .

before expiry of per1od of limitation. In case the decision is adverse to Government. You

e are also requested ‘to intimate your views as to further coursegefaction in*the matter
o clearly ndiCatifig thé last date for" appeal “fevision: x s ’W R S
(SI AKEEL ASGHAR)

DEPU TY SOLICITOR

Ends. No & date even.
S " Copy forwarded to "the Secretary to Government of Khyber

Pakhtunkhwa Health Department w1th reference to his No. and dateas’ above

.. Any ‘officer of the Department fully convelsant with’ facts of the case
should please bé-deputed to assist the’ law Officer representing the Government in the
court on each date of hearing. The Officer so deputed should also prepare a detailed

©_ report of proceedings on every date of hearing and result thereof- intimated to this
Department regularly. Necessary ‘Administrative Approval to defend the case at public -

- expense may also be accorded and conveyed fo this Department at an early date. Copy of
* the plaint Appeal Para-wise comments there on and brief history of the case may be given

; to the Law Officer and one set to this department for scrutiny and record.
-Fl‘
¢ ' : ‘ _ (SHAKEEL ASGHAR)
¢ ' : - e DEPUTY SOLICITOR
Ends no'& date even. ' )
Copy forwarded for information and necessary action w1th reference to
letter/memo/Endorsement number quoted above to the:-
C 20 Director Géneral Health Services Khyber Pakhtunkhwa Peshawar.
- T
N 8 T .. (SHAKEEL ASGHAR)
@ B A . DEPUTY SOLICITOR
&g g \l::; & o v N ' _ '
? \-\ . .o

Subject -« TITLED APPEAL NO. 373/2013 DR.” IFTIKHAR IOBAL vs ©
GOVERNMENT OF KHYBER PAKIITUNKHWA HEALTH

e o Any further 1nformat10n that may be requ1red can be obtamed from the v

T ote

g e ——
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innocence, the cause of his involvement projected by him is soue }-Z{ Haji Ghulam
political nvalry But the evidence produced by the prosecution ixfdBegum’s case PLD 1¢
bringing home the guilt does fully support and justify his involvement ; tPLD 1973 SC 236 rel.
the commission of offsnce, who has rightly been convicted for taking a '
innocent life of a child in a merciless and cruel manner for no fault of

the minor boy. He does not deserve any leniency.

b) Constitution o}

Art. 212(3)-—-Servi

; emg finding of Jact ¥
[p 680] C

Ch. Muhammc

i
7. In view of the "above, the appeal bcmg without merit i '
dismissed accordingly.

N.H.Q./G-21/SC - ' Appeal dlsmlsseii

srrmmanm-

(c) Constitution of

2011SCMR676. - ' I j.f_"__-'-—Art. 212(3)---Concr
*" Service Tribunal—--Va.
- _such findings. [p. 68(
) Iftikhar Ahme
(d) Service Tribung
v-—-—S 4—-Department
. before Service Tribunc

Chariman PIA

[bupreme Court of Pakistan]
Present: Zﬂzkhm Muhammad Chaudhry, C.J.

Raja Fayyaz Ahmed ax Ch Ijaz Ahmed, JJ
A ---Petmoner )

) VCISBS

e T T -

MANAGER (OPERATION) FAISALABAD ELECTRIC SUPPL‘,

COMPANY (WAPDA) and others---Respondents ,! "
Civil Petition No. 636 of 2009, decided on 21st May, 2009. /,’ ‘Muhammad Asla v
; Government of Pakist:

(Against the judgment dated 11-2-2009 passed by the I'/ derd) ashir Ahmad Khan PL
Servnce Tribunal, Islamabad, in Appeal No. 445(R) CE of 2005). ¥l ‘
:{¢), Limitation---

~~~~~

(a) Removal Jfrom Serv;ce (Special Powers) Ordmance: I

of 2000)--- by T .».gr-vAppcal if required
il gnerits need to be discu
$1

Khan Sahib Sh

iy
—-8s. 34 & 10---Constitution of Pakistan, Art. 212(3)——Co‘
retirement from service—-Dismissal of first departmental agleal ;3
being time barred—-Dismissal of second departmental appet) as g~
competent-—Dismissal of appeal by Service Tribunal on mer) ‘das (f) Constitution of
as its being time barred—-Validity---Petitioner had filed app) 4 bcf
Tribunal without fulfilling mandatory requirement of S. 4’ " Servig Z'—As:tt ‘21 2(3)5;.00"5.‘
Tridunals Act, 1973 in regard to limitation---Court ;mld - onstiution—iscret
compromise on limitation---Petitioner during four years of y frvice b N Y
been punished for unauthorized absence as many as ei jt tiines (g) Constitution of
Petitioner by his subsequent conduct had accepted puyiihment —-Arts. 185(3) & 21
compulsory retirement by getting his pension claim 6/} mnon Court-—Discretionary.

Ghulam Qadir ]

pension regularly---Supreme Court refused to grant leavcs 0 appedl j
circumstances. [pp. 679 680, 681, 682] A, B, F, H, I, ff u&N
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Writ Petition No. ,2 J_S____/zuozs.

Muhammad Furqan s/o Ghulum L\bb« 5170 Parva District DIKhan,
Khadija Bibt d/o Muhammad Rattquc t/a Paroa District DIKhan.
Inayatullah s'o Gliulam Hassan r'o Paroa District DIKChan,
Khalig Dad Khan s/0 Abdul Karim Khan posted as PTC at GPS. halra .
Khel District DIK han.
Muhammad Anwar s0 (Jhulam Muhammad posted as PTC a1 GPS
No.2, Rehmani ¥hel Dis tm.( DIKhan,
Ifiikhar Ahmed s/o Sher Khan p().‘alCd as PTC at GPS, Bagi Qamar S
District DIKhan. - ‘ . Fo g
Gliulam Mubanunad s'o Gul I\Iuhammad pmicd as PTC at GPS No 1, = R
Rehmani Khel District DIKhan. -

~Riyaz Alimcd s/0 Rabnaswaz posted as PTC at Grs, Wandah Yarik
l)xqtncl DiKhan.
Saddar Yaqoob s'o Rabnawaz posted as PTC at GPS, Wandah Yarik
Distiict DIKhan.
Muhammad Hanif s/o T\iuhmmmd‘R amzan posted ns PIC‘ at GPS, 3
Wandah Yarik District DIKhan, C G
Naveen Akhtar Nawaz d/o Shalh Nawaz posted ag PTC at (3 PS, Umar

Khiel Paca District DIKlan.
54/3(4 ,f
//a/ommat//ﬂ’”’”" —y W ;

(Petitioner S%@/M‘” A‘%ﬂp

,\»JS- P

Versus o . D072
l. Govt: of NWTP throngh Sec rchw Fducation, Peshawar. _ g o
2. Direclor (School & Literacy) N.W.IW.F, Peshunwar. _ U
T3 Fxecutive District Officer (School & T iter acy) K han. ’ _
4 District Accounts Officer, DIKhan., ; ,
’ {Respondents)

WRIT PETITION UNDER ARTICLE
199 OF THE CONSTITUTION OF
ISLAMICE REPUBLIC OF PAKISTAN |
1973, | | . S

o

Résboclﬁdly Sheweth;

- Note:- Address given above are sullivient for (he purpose of service of partics.

BRIEF FACTS.

1. That the petitioners are PTC and arc qualificd for the post of PTC. (,,oplce

Uf l.hui educational qualifications are enclosed us Anuexurc AN

2. 'l'llat the petitioners appeared in the test and interview conducted by the 3.
oﬂ'ce of respondent No3 in response fo the advertisement made in o

newspapm on 17.5.2007.

3 "Hm( the' petitioners  were - issued appoiniment  vrders  on 0272007
027 2007 01.10.2007 and they submitted their amva[/margc reports in

!hetr concemed p]aoc of pos(mge after medical examination. Copies of
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FICE OF THE DEPUTY COMMISSIONER DIR LOWER

No. - g- q / [Estt: ‘Dated Timergara the 8 /(8/2016.

AUTHORITY

District Education Officer (Female), Dir Lower is herby authorized to attend honourable
Khyber Pakhtunkhwa Service Tribunal , in Service Appeal No. 715/2013, Mst: Shaheen Begum

'D/O Layed Jan, Ex. PST GGPS Dapoor Dir Lower Versus District Education Officer (Fer_nale)-
and others on 15/3/2016 and onward.

She is further directed to submit attached comments of the undersigned in the

subject case in the honourable court.

/ :

ommissioner,
Dir Lo ‘er/Re;pondt‘ayt No. 2

NdB & Wo — Li! /E'stt:

Copy forwarded to the:-

1. The Registrar, Khyber Pakhtunkhwa Service Tribunal Peshawar.
The District Education Officer, Female Dir Lower.




) OFFICE OF THE DEPUTY COMMISSIONER, DIR LOWER

No.

3938 / [Estt: Dated‘Timergaratheg /03/2016.

To,

Subject:

Respect Sir,

be considered as comments of Deputy Commissioner, Dir Lower (Respohdent No. 2).

The Registrar,
Khyber Pakhtunkhwa,
Service Tribunal Peshawar.

 Service Appeal No. 715/2013.

Mst: Shaheen Begum D/O Layeq Jan,............. Appellant.
Ex. PST GGPS Dapoor Dir Lower. '

Versus
District Education Officer (Female) and others......ccccuveeeus Respondents . S

The comments offered by Respondents No. 1, 3 & 4 in the subject case, may too,

Dir Low er/Re(hjnon



