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BEFORE THE KHYBER PAKHTUNKHWA _SERVICE
TRIBUNAL. PESHAWAR

Appeal No. 749/2013

Shafqat Ali Versus the Secretary Prisons, Khyber Pakhtunkhwa
- Peshawar and 2 others,

~ JUDGMINT

Py L £ N R

5" MUHAMMAD AZIM KHAN AFRIDL, CHAIRMAN:-

Counsel for the appellant and Mr. Ziaullah, Government

Pleader . alongwith - Sohlathdn |

: :'3..';’*,"‘

\ssistant " for “respondents

present.

2 .A Shafqat Ali hereiqqﬂq rcfexredto as thu app(,llcmt hds
prcfcrrcd the instant servicé’appeal?uili_"(féiz‘gSeotior_1 4 of the Khyber
Pakhtunkhwa Service Tribunal Acl, 1974 against original (;rder
dated 07.02.2013 as well as final order dated 18.03.2013 vide |
which his prayerAfor' reinstatement .in- service. was declined and

hence the instant service appeal on 2,3_54,-‘2;@'1:3.%:' o

3. Brief facts of the case of the appellant are that the appellant
was serving as Warder at'[_)'istri‘c:i'.jé_il Swat Wh"t;ﬁ h;b sclwcc%

were terminated with immediate effect due 1o Unsgtisfhctory work

1 and conduct during probation period vide impugned order

referred  to above and where-against his  départmental
ré'prcscm_ation was also  rejected vide final  order dated

8.03.2013.
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4, lcarned counsel for the appellant has argued that the

b e ot

b S

impugned order of termination from service of the gpg;}!!qng is
against facts and law as the procedure prescribgd for epquiry
under the Government of Khyber Pakhtunkhwa (E&D) Rules
were not followed. That the impugned order was based on
objectionable conduct and reputation of the appellant and as such
he was entitled to opportunity of Hcaring as preseribed by rules,
In support of his arguments learncd counsel for the appeliant has
placed reliance on case law reported: as 1987 .RLC(C.S) 756
ll’(j:j(leﬁl Scrvice 'l‘ribuna'l); 1984-PLC (CS)1370 (Sérvige

"l’r‘i'l‘)'unul Punjab) and PLD 19-74-:8’1';[)&;111}; Count-'393 BRI
Cmase

5. ,. Learned Government Plgader h?%f‘-!’%&’@f’» that, the appellant

was not awarded any penalty. That no E“.‘.lk‘.i!.‘.y.,“.’@ﬁ_s’@,quiypd ugc{cg

the rules. That the impugned order is based ¢p the work and

conduct of the appellant during probation period gaverned by

Sgetion 11 of the Khyber Pakhtunkhwa Civil Servants Act, 1973,

6. Wc have heard arguments of lcarned counsel for the partics

we v 4

and pcrused the record.

7 Pecrusal of record would suggc,s{i that 'qupl"gnm_ngg of the
appellant was not found s.alisl'alcibt‘y’; ‘d!gring the period 'gi’
probation and as such the co:hpc'tcnf’- authority has formed-an
opinion, after assessing the work and conduct of the appellant that
his work and conduct was not satislactory. According to Scction

I'l of the said Act the services of a ?;‘:ivil servant are liable to
. - o UL ' o

LA A N
termination without notice during the period of probation. Since

no stigma of any kind warranting departmental action is attributed

-—
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o the 1ppcllant as such wg drc of lhc, humble view that 1hue w.—,ﬁ

8  Tor the above mentioned reasons the appeal is dismissed,

no need to conduct a formal enquiry under the E&D Rules, 2011,

leaving the parties to bear their own costs, File be ¢onsigned to

the record room.

&-.

| w mm Khan Afrldl)
/// / o /7%,,,4// %nman /_7

- (Muhammad. Amin Khan) S )

Member -
ANNQUNCIED
28032017 S e




22.11.2016

s

Appellant in pérson and Assistant AG for resﬁd@deﬁ_t‘s?
respondent present. Appellant requested for adjournment. Requés|

accepted. To come up for arguments on 2.8 - 3~ /

{ABDUL LATIF)
MEMBER
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04.04.2016

Clerk to counsel for the appellant and Mr. Sohrab Khan, Junior
Clerk alongwith Addl: AG" for respondents present. The learned
Member (Executive) is on Iéave as well as non-availability of learned
counsel- for the appellant therefore, case is adjourned to

._/6.‘ 72 /b  forarguments before D.B.

-~

g

ber

Since 3™ July has been declared as public Holiday on
account of Eid-ul-Fitar, thercfore, the case is adjourned for

“arguments on 13.07.2016.

Rea

Counsel for the appcllant and Mr. Sohrab Khan,
. Junior Clerk alongwith Mr. Muhammad Jan, GP for
respondents present. Counsel for the appellant requested for

adjournment. Request accepted. To come up for arguments

on _/_@Z- (/l/._ ,/é

b

Member einber
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13.8.2014. Neither appellant nor counsel for the appellant present. Mr.

Sheharyar Khan, Assistant Supdt. Jail on behalf of respondents with

AAG present. Written reply has not been received. To come up fo

wrltten reply/comments positively, on 12.12. 2014.

27.03.2015 » Appellant in person and Mr. Sheharyar Khan, AS) for resbondents
aldngwith Addl: A.G present. Written reply submitted. The appeal is
- assigned to D.B for rejoinder and final hearing for 16.10.2015.

Chajrrh an

16.10.2015 ~ Appellant With counsel and Mr. Ziaullah, GP for respondents

present.. Counsel for the appellant submitted rejoinder on behalf of

appellant copy whereof is handed over the learned GP. To come
up for ai’guments on _[,;/Lf :[ @ .

PN

Member -~ Mdénber
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é . | 09.04.2014 - Counsel for the appellant present. Preliminary arguments

heard and case file perused. Counsel for the appellant contended that ‘

appellant has not been treated in accordance with law/rules. Against
~ the impugned order dated 07.02.2013, he filed departmental appeal
on 22.02.2013, which has been rejected on 18.03.2013 as claimed to
have been received on A15.04.2013, hence the present appeal on
23.04.2013. Points raised at the Bar need consideration. The appeal
is- admitted to régula; hearing subject to all legal objections. The
appellant is directed to deposit the security amount and process fee

within 10 days. Thereafter, Notices be issued to the respondents. To

Y I PPN LN ,1
47 - P '
oL e g come up for written reply/comments on 19.06.2014. 7
L 59/.—: R e | |
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7 ‘09'.0'4.2014 o This case be put before the Final Bench « for further proceedings.
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WA’Z« n
13.6.2013  "None for the appellan present. In pursuance of the

Khyber Pakhtunkhwa Service Tribunals (Arﬁendment)

Ordinance 2013, (Khyber Pakhtunkhwa ord. II.‘__of 201 3-);‘

M the case is adjourned on note Reader for proceedmgs as

i

‘before on  16.7.2013. ' N

_ fSW‘ i6.07.2013 No one is present on behalf of the appel[e{f‘fffl:\lot'ice's‘_be

issued to the appellant/counsel for the appellant for preliminary

hearing on 17.09.2013.

17.09.2013 “ Neither the appellant nor his counsel presenvt‘_n_despite of

proper service to them. As such the appeal is dismissed in default.

T

File be consigned to the record.

ANNOUNCED , :
17.09.2013 s
| Member
’ N gt
A7
Lt

fhhae]
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Form-A =
FORM OF ORDER SHEET
Court of
Case No._ 749/2013

Date of order

This case is entrusted to Primary Bench for preliminary

' SNo Crdér 6r ofher proceedings witH signature ofju-dge-or -Magistrate
Proceedings -
1 | 2 3

- 23/94/2013 The appeal of Mr. Shafagat Ali presented today by
Mr. Muha@mad Adam Khan Advocate may be entered in the
Institution Régister and put up to the Worthy Chairman for
preliminary hearing. -

\
| R‘E%?I‘_R?ﬁ%
R TEEY

hearing to be putup thereon _| 9~ p~ AQ Z B
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

——— e —— - -

Service Appeal No. 'P74f43 /2013

shafqat Ali

I

Véf The Secretary etc,

N

D B X

I} 1
S.No § DESCRIPTION OF DOCUMENTS g ANNEXURE { PAGE Nos.

§ Nos, {§ From To
1. Memo of Appgal - 01 - O4
2, Affidavit - 05
3. Appointment order dt: 15.9.12 A 06
4, - Termination order dt: 07.02.13. B 07
Se Representation dt: 22.02.2045, C 3 08 ~09
6. Appellate Order 18.05.2015 - D 10
__7. Wakalat Nama‘ - 11.

Total: ,1;;3

Shafqat Ali

Muhamm ;
Throu@ﬁ%AM§<a;
BA LR

H,GH alan
Muh S andgA

to
BA¥ Xnhan

Agvocate Mardan.

s

P A



Service Appeal No. ';LW /2013

shafqat Ali son of Mushtaq Ali (Ex-Warder,
District Jail Swat) resident of Mohallah Fazal Apad,

Kas.Kuroona, Marfdan. e e.. (Appellant) ceeee

VERSUS

1. The Secretary Prisons, KPK, Peshawar.
2. The Superintendent, Head Querter (Baster),

Prigsons Haripur.

3, 1Inspector Genmeral of Prisons, KPK Peshawar.

(Respondents.,

+

APPEAL UNDER SECTION -4, SERVICE TRIBUNAL:KLT. 1974
TO THE EFFECT THAT ORDER OF SUPERINTENDENT/

RESPONDENT No. 2, VIDE IETTER No. 298 DATED 7.2.487J

7

WHEREBY THE SERVICE OF APPELLANT IS TERMINATED AND -



N e £ et ke o

3.

Page ~2

AND THE APPEAL THEREFROM IS REJECTED BY THE
1.G. PRISONS/RESPONDENT No. 3, VIDE LETTER

No. 7639 DATED 18,03%.2013.

FACTS

That the #ppellant was'appointed as Warder
A

(BPS-5) under Respondents, s o7.6<. 20/2.
n

COPY ANNEXURE 'A*

That while posted at Swat, the Respondent No. 2,
terminated the service of Appe}lant vide letter
No. 298 dated 07.02.2013 on the alleged grounds
of unsatisfactory work and conduct.

COPY ANNEXURE 'B'

That grieved therefrom the Appellant preferred
Representation to Respondent No. 3, on 22,2,201%

Copy Amnexure 'C!




-

(D

Page-3

That The I,G, Prisons/Respondent No. 3, rejected

the Representation vide letter. No. 7639 dated

18.03.2013, received on 15.4.2013.

COPY ANNEXURE 'D!

That the impugned order is unjustified, against
the Law and facts and the same is liable to be
set aside on the following @mongst meny other

groundgs-

1

That the service records of appellant had been
clean and favourable through-out his service,
There is no instance of the alleged nature in

support of the allegations. .

(II) That there is no det2il of the alleged

"unsetisfactory work and conduct™, mehtioned

in the impugned order.

III) That the appellant is not provided the chance

of defence through-out and-he is condemned

unheard.



(49

IV) That the impugned order is against the
provisions of the constitution of Islamic
Republic of Pskistan 1973, and against the

principles of natural justice.

é:uffﬁJvuad ,
(V) That the Appellagt[sasaaﬁa:;the right of

proper defence.

(V) fThat Appellant seeks leave of this ‘Hon'ble

Tribunal to c¢laim further orders.

It is prayed that on acceptance of this Appeal,
setting.aside the impugned order, the Appe%lént may
be reinstated into service with back service benefits,

with costs.

Submitted by

( shafqat Ali )

Mufiammae?

DAM K/{IAN
Throug _%ocam
| BIGH Court TeaikDAN

Muhammad Adgam Khan
~ Agvocate
Dt; 19.04,2013. Mardeq.



by

BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /2013
Shafqat Ali v/S The Secretary Prisons, etc.
AFFIDAVIT

I, Snhafqat Ali, The Petitioner do hereby state on
solemn affirmation that the contents of the
accompanied Appeal are true and correct to.the beét
of my knowledge and belief and that nothing has been

concealed from this Hon'ble Tribun2l,

’

ds A"

Dt; 20.4.2013., SHAFQAT ALI (Deponent)

4::

P —

'ﬂg..-zo Dated ;L
290/3
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I ) Page No. __—-—- OFFICE OF THE ARREXUTS
xiams SUPERINTENDENT
mw“ J Y2 SUPERINTEND
Y  HEADQUARTERS PRISON PESHAWAR
R0 o " N, géz PBde g /S 012
KAy
To
Mr. Shafqat Ali s/o Mushitaq Ali ATTMISTED
Mohallah Fazal Abad, Kas Koroona, Tehsil & District Mardan.
ADAN KHAN
Subject: APPOINTMENT AS WARDER (BPS-05)
Memo:

allowances as admissible under the rules subject to the following conditions: -

Reference your tesV interview for the subject post.
You are hereby offered the post of temporary Warder in {BPS-05) (5400-260 13200) d other usual

AN

r‘“

1- You are liable to setve anywhere in the jails of Khyber Pukhtunkhwa, @ \

2- Your appointment is purely temporary and your services can be terrli\lnated at any trme without
assigning any reason during probationary period. . \ :")

3- For all other purposes such as pay, T.A & Medical attendance etc you »ylll be governed by the rules
applicable to the government servants of your category. &‘\‘* -\\“\\;/ _:\%

4- The terms and condntrons of your appointment as Warder wrltxpe\thosergﬁ laid . down in the NWFP

A}
Prisons Rules 1985 Prisons Department (Recru:tmeg?‘\Promotrons & tragjer) rules 1980 and a!l
other rules and regulations prescribed to G{ave{nme\nt Servants or the rules which may be
AT AR
promulgated by the Covernment from tume{‘ to. {n\:e {1 this behalf
. \ NYORARS,
5- Your appointment will be subject to your Medical fi {r\e§§_\ o .\\.,;
6- No TA/ DA will be admissible to you on ;ommg our fi rs\lppomiment
S L1}

7- You cannot resign from the servrce rren;edlately b{:t {Nll a{e; to put in writing at least one month prior
notice or in lieu thereof, one‘month pay’ sha\l: be. forf rt{eg)from you.

8- Your appointment is subjsct to {ulf Iiment of all the condrtlons laid down in the services rules.

9- You will be on probatlon for A per od‘of M{?%rs extendable to one more year.

10- On your report for d{rty,.lt wnll b‘e‘\ keé‘for granted that you have accepted all the above terms and
conditions and if you falled to rep it r'?n 10 days of the receipt of this appointment order, It will be
presumed th'i‘you hav dechned togccept this offer, hence this order of appointment shall stand
cancelled %Y .

11- You are d:rected to‘attend thls office immediately for your Medical Examinations at Police &

VN GNWN ‘\\wﬁ\ :
Serv:ces Hospital Peshawar
& q\\‘ \A \ \
» 2 \
Y 77‘*-{\;\ )
LA
“:: -t 1"\"\ l)
' .: "’
Endorsement No: . /-
Copy of the above is forwarded to the: - .

1- Superintendent District Jail Swat. The above named newly appointed Warder is attached with his Jail
for all purposes. ’

2- District Accounts Officer Swat.

N

W

r/~

SUPER

HEADQUARTE AR

+

9/49
"
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o Annexa;e_m_
' . . &y .
4 . : | B [
ENTRAL PRISON HARIPUR |

: "?‘7’80 A

'

Office of - STED :

‘the Supcrmtenaent
Cent::? Prison Haripur ADAM KHAN
_Dated &3z / 02/2013:

in!w

' o No. ?,

i

'1

?

e

QFFICE Orznr-;iz’ |

p[‘ObdthI’l penod the scrvices of wader Shafqat Ah s/o Mushtaq ‘fﬁh

i

W&‘Ju&f‘ -

Dua ta unsatisfactory \x’ork Lmd conduct dunng

— :

at tached to District Jcnl Swaf are berﬂ’b‘ renn'natecL with 1mmed1att, !
effect. | i -
- . ..‘14 T N :{'
i v ' " : e
R . SUPERINTENDENT i

NG 2«?‘3 ““5‘-’ ;o o | - SR

[
.

L2

. 422-WE dated 01- 02-3013 e _ ¥

3 Fmssrr oy e
e

LA T

e ' HEADQUARTER (EASTERN)
o PRISON nARrﬁ{*

T aarmeneya

e e e et et e sy i .
. "

Copy forw -arded to the:-
inspector General of Prisous, Khvbe; pamt'xmj),’\a Pashawar k : i
Supenntendent District Jail, Swar with rcf“m’gqﬂe to his Memo- NO.

District Accounts O"hccr, Swat,

SRR :
T ) .
SUPERINTENDENT ' m

HEA nQLARTm (EASTE i
SISON HARI 4

V
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OFFICE OF TIIE - -Anpexure

~INSPECTOR GENFRAL OF PRISONS,

vo. 735

The Supennmendent.
Headgquaniers Prises Haspur.

Subject-  DEPARTMENTAL APPEAL

Memo:

" DATED /& 43— 2906 n

KHYBER PAKHTUNKHWA PESHAWAR. '

v AT%STE.G |

ADAm K

I am directed 10 refer 10 vow letter No.1479-WE dated 07-3-2013 on the subject -

and 10 comvey that the appeal oF M:.Shafigat Ali Ex-warder regarding st aside the penalty of

wrination from senvice has boen examined and rejected by the Appeliate Authority

{1.G.Prisons).
Plcase inform him 2ccordingly.
=t

- "Z/ ’k . /_.‘.,..---“?
ASSISTART DIRECTROR(ADMN)
FOR INSPECTOR GENERAL OF PRISONS,

KHYBUR PAKHTUNKHWA PESHAWAR |

G:oanasat Deta M Doc Angynt.O1.D DRAFTS 1652812

D




BETTER COPY % Pﬁé - (O Amw“)f:,._?_.

OFFICE OF THE INSPECTOR GENERAL OF PRISONS

KHYBER PAKHTOONKHWA, P E SH A W A R : ,\/g“;‘:

No. 7629
DATED __ 18.03.2013

To

The Superintendent,
Headquarters Prison Haripur.

Sub: DEPARTMENTAL APPEAL

Nemo ¢

I am directea to refer to your letter No. 1470-WE
dated 07.0%.2013 on the subject and to convey that the
appeal of Mr. Shgfqat Aii Ex-Warder regarding'set aside
the peanlty of termination from service has been examined

and regjected by the Appellate Authority (I.G.Prisons).

Please inform him accordingly.

84/~

fssistent Director(Admn) .
For Inspector General of Prisons,

lKhyber Pakhtoonkhwa, Peshawar,

®o8 e
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B.A.LLB Advocate
HIGH Court MARDAN




03.01.2014 »*+ Appéllant withi counsel present. Preliminary arguments

' heard and case file perused. Perusal of the case file reveals that the

. appellant has impugned his termination order dated 07.02.2013,
cE T g against whip_h ‘th,é appellant filed departmehtal appeal which was
also dismissed §ide order dated 18.03.2013. The instant appeal

filed By the appellant lon 23.04.2013, after expiry of limitation

_period ‘of 30 days, however learned counsel was of the view that

:‘ - rejection of the departmental appeal it was communicated to the

appellant on 15,04.2013, therefore, the appeal is not barred by

time. Since there is nothing on record to prove‘ appellants

communication, therefore, in the interest of justice pre-admission

notice be iésued to the réspondents/GP to bring the record before

the Tribunal to the effects that on what date departmental order was

communicated to the appeliant. To comé up for preliminary

arguments on 26.02.2014

. Member '

'26.02.2014 - Appellant in person and Mr. Sheharyar, Supdt with Mr. Zia
. Ullah, GP for the respondents present. .Répr_esentative of the
respondents requested for time to produce the relevant record.

Request is accepted. To come up for further prgceedings on

09.04.2014.

Member

. -
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25.09.2013 Appellant in person present and submitted an application for
restoration of servic;e appeal No.749/2013 which was dismissed in
default due to non-prosecution on 17.09.2013. To come up for

arguments on application for restoration of appeal on 1 1.12.2013 s
ediimen astio. B e GH/SGAK He 188
T titiall on e b [

EMBER .

11.12.2013 Counsel for the appellant and Mr. Zia Ullah, GP for the
respondent present. Arguments on application heard. The appeal
is restored. The learned counsel for the appellant requested for
adjournment. To come up for further preliminary hearing

03.01.2014.

: ber



' BEFORE_THE SERVICE TRIBUNAL, PESHAWAR

AW B Gavs

S Wit ‘
: Shage Ba_ LS o
CM No. 201 . #
/=013 %mﬁﬁjé%;
In

Service Appeal No. 749/2013

Shafqat Ali son of Mushtaq Ali (Ex-Warder District
Jail Swet) resident of Mohallah Fazal Apad, Kas -

Kuroona, T, hsil @nd District Merden (4pplicant)..

VERSUS

1, The Secretary Prisoms, KPK Peshawar,

2. The Superintendent Head Quarter (Eastery),
| \ n

Prisons Haripur. - -

3.AThe Iﬁspec%;r General of Prisons, KPK, Pe shawar,

(Respondents)

APPLICATION FOR RESTORATION OF SERVICE APPEAL
NO, 749/2013% DISMISSED IN DEFAULT OF APPEARANCE

ON 16,09.2013,

- gy - - - -~ -——

Sir,

1. That the above captioned Appeal was pending

4

i

2djudication before this Honourable Tribunal



)

fr‘,l
4

Page -2

whiqh ig dismissed in default of appearancé

on 16.09.2013.

That the sbsence on the part of applicant was
not wilfulland deliberaté.

That Parcha Peshi was misplaced from applicant’
and ﬁe was of the openion-that the Appesal is
fixgdlfor hearins on 19.09.2013. B#t,‘when

he appeared on ﬂ9.09.20ﬂ3, it was learnt that

the same is dismissed in default on 16.09.201%.

That the Counsel of Aeppllent had no notice

about the date of hearing,

That valuable rights of Appellant are involved
in the Appeal and the same needs adjudication

on merits.

Contd..o.os/-
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It is prayed that the Appeal may be

Aordered to be restored.

Appellant

Gp B

( SHAFQAT ALI )

A,

MUHAMMAD ADAM KHAN

Through

dt:28.,09.2013 Ajvocate Mardan.
A

AFFIDAVIT
I, Shafqat A1i son of Mushtaq Aji / Appellant

do hereby state on solemn affirmation that

‘the contents of the above mentioned applicatiom

are true arﬁ.corréct to the best of my knowledge
and belief. Nothing has been concealed from

this Honoursble Court.

. 28,09.2013., shafqat Ali(D,ponent)
9 ‘

é Mo ’/ Pubiic Mardan, _.__{»7 !

| o ““TQ"' vall
e l3
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. BEVORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

In the matter of Serv1ce Appeal No. 749 of 2013
' Filed by Ex- Warder Shafgat Al
(Attached to District Jail Swat.........................o.... e Appellant

I-  The Secretary to Government of Khyber Pakhtunkhwa Home and Tribal
Aflairs Department, Peshawar.
2-  The Superintendent Central Prison Haripur
3-  The Inspector General of Prisons Khyber Pakhtunkhwa Peshawar.
............... Respondenis

Preliminary Objections:
(1)  That the appellant has got no cause of action.
(i1)  That the appeal is incompetent & not maintainable in its present form.

(iii, That the appellant is estopped by his own conduct to brmg the present

appeal.
/0\ (iv) That the appellant hasno locus standi. .
0 \'< (v) That the appeal is bad for mis-joinder & non-joinder of necessary
o/‘) ’ .parties. :
n’ (vi) That the appeal is badly time barred
v Facts |
1. Pertains to record, hence, no comments.
5 27 Pertains to record, hence, no comments.
K 33‘ Pertains to record, hence, no comments.
L2 Pertains to récord, hence, ndo comments. -
?f 5. Incorrect. The termination order is justified, according to law & rules

and is liable to be upheld.
Grounds:

L Incorrect. The appellant has worse service history envisaged in the
following facts.

a. The official concerned was served upon a show case notice vide this
office Endstt; No. 985-88 dated 24-10-2012 during the period of
attachment with [nternment Centre lakki Marwat (cpp'y enclosed as
Annex-A). | -

b. An inquiry against him was conducted and personally heard by

_ Superintendent District Jail Swat on the compiaint of In-charge



; *ﬁ’ c'
o

I1.

I1I.

IV.

2

Internment Centre Paitham. He was found guilty and posted to
Internment »Cenfre Fizagate for duty (copy enclosed as Annex-B).
Incorrect. Despite the verbal warnings by the Superintendent jail Swat,
he quarrelled with fellow namely Ijaz Ahmad hurt him with a stone on '
the forehead and badly injured him; he was stitched at Saidu Shareef
Hospital. Hence, he rendered himself “to gross misconduct and
negligénoe vide Superintendent District Jail Swat Memo No. 422/WE

dated 01-02-2012 (copy enclosed as Annex-'C).

Incorrect. As replied in Para-I & II above. Hence, his services were
liable to be terminated during probation period vide Superintendent
Headquarter prisons, Peshawar No. 541 dated09-05-2012 (copy
enclosed as Annex-[J).

Incorrect. The -impugned order is neither against the spirit of
constitution of Pakistan nor against the governing rules of civi! servant

and Pakistan Prisons Rules.

Incorrect. Proper inquiry was conducted by the Superintendent District

jail ‘Swat. Statement of witness (fellow warders) was recorded and

reasonable opportunity was provided to him. His services were
terminated on the ground of misconduct & unsatisfactory work.

That the respondents seek permission to raise additional ground at the

time of arguments,

It is prayed that the appeal may be dismissed with costs.

|- SECRETARY TO GOVERNMENT OF KHYBER PAKHTUNKHWA,
HOME & TRIBAL AFFAIRS DERARTMENT,
PESHAWAR.
(RESPONDENT # 1)

2- CIRLE HEAD QUARTERS PRISON. HARIPUR
(RESPONDE -

/

3- INSPECTOR GENERAL OF PRISONS,
KHYBERPAKHZ UNKHWA PESHAWAR.
}/ PESHAWAR. '
(RESPONDENT # 3)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

In the matter of

Service Appeal No.749 of 2013

Filed by Ex- Warder Shafqat Ali

(Attached to District Jail Swat ............................... Appellant

1-  The Secretary to Government of Khyber Pakhtunkhwa, Home and Tribal
Affairs Department, Peshawar.

2- The Superintendent Headquarter (Eastern) Prison Haripur
3- The Inspector General of Prisons Khyber Pakhtunkhwa Peshawar.
o, Respondents

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENT NO. 1 TO 3.
We the undersigned respondents do hereby solemnly affirm that the
contents of the para-wise comments on the above cited appeal are true and correct to

the best of our knowledge and belief and that no material facts has been kept secret

fruyn txno 1 blt CO‘uI‘t

1- SECRETARY TO GOVERNMENT OF ](I-h('BER PAKHTUNKHWA,
HOME & TRIBAL AFFAIRS DEPARTMENT
PESHAWAR.

(RESPONDENT # 1) |

2- ﬁRIVENDENT

CIRLE HEAD QUARTERS (Eastern) RISON HARIPUR
(RESPONDENT # 2

3- INSPECTOR GENERAL OF PRISONS,
KH PAKHYUNKHWA, PESHAWAR.

(RESPONDENT # 3)



; ﬂ/\-’w w2 | ?
‘S_H__OW CAUSE NOTICE UNDER RULE-5 (i) READ WITI

.- ' RULE-7 OF THE.KHYBER PAKHTUNKHWA GOVERNMENT =
- SERVANTS (EFFICIENCY DISCIPLINE) RULES 2011. |

You Warder Shafqat Ali attached District Jail Swat for the purpose of pay
S - and for the purpose of duty with Internment Center, Lakki Marwat remained =~
S - absent from duty on 03-08-2012. ~ § §:
- a I, Masud-ur-Rehman Superintendent Headquarters Prisons Haripur as :
competent authority, am satisfied by report submitted by the In-Charge '
Internment Center 1.akki Marwat Memo; No.. 95-96 dated 06-08-2012 and there
is no need of holding any further inquiry.
Now therefore, you Warder Shafqat Al are hereby called upon to show
cause with in seven days as to why punishment of Removal from Service may
' T not be awarded to you for your above stated act.

. In case your reply does not reach this office within stipulated period,
L‘ ex-parte action shell be taken against you.

: SUPERINTENDENT
CIRTLE H/Qs PRISON HARIPUR

Endst No. ‘fgf”g)g | /- : of2. ..

Copy of the above is forwarded to the:-
L. Inspector Geners! of Prisons, Yhyber Pabhe alhea, Pewrchawar wiil
reference to his Endstt;:No. 21975-76 dated 28-08-2012. '
2. In-charge Internment Center, Lakki Marwat. A c6py of the show cause
notice duly signed by the accused may pleage be returned to this
Headquarter as a token ‘of receipt and office record.

L;)Naljdei' Shafgat Ali c/o In-charge Internment Center, L
- Superintendent District Jail Swat, N\
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OFFICE OF THE SUPERINTENDENT DISTRICT JAIL SWAT -

No. LIZ%/NQ : \5] FaZ February 01,2013, MUB;{_ UI}”E”/’ -
-_To : | Ny . - : OL{/’ "Y}C{aﬂ

The Superintendent - : :
Headquarter Jail Haripur '

ey

. s 4 ¢

Subject:- DISQIPLINARY ACTION[TERMINATIQN OF SERVICES.
Dear Sir;

It is submitted for your kind information that one warder
namely Shafgat Ali son of Mushtaq Ali, attached to Internment Centre
Fizagat, Swat quarreled with his fellow warder namely Ijaz Ahmad on 01-
02-2013 in the evening without any provocation and hit him on the head
with a stone and badly injured him. Two wounds, one at the forehead and
one at the right side of the head were stitched in Saidu Teaching Hospital.

It is submitted that warder Shafquat Ali is criminal minded -
person and also quarreled with his fellow- warders in the past. He is also an
addict .and said to be deserted from Pak army. He was detailed to
Internment Centre Paithom, Swat. But he was not disciplined and violated
rules and his detailment to the said centre was withdrawn on the request of
the Incharge Assistant Superintendent of the said Centre(report attached).

" He was detailed to Internment Centre Fizagat, Swat and was verbally
directed to abide by the rules.. But he did not mend his ways and badly
injured his fellow warder: - |

This act on the part of the warder concerned is gross-
misconduct and even a crime. He is. black mole on the face of prisons
department and his retention will be injurious.’

In light of the above . submission, it is, requested that the
services of the said warder namely Shafqat Ali s/fo Mushtag Ali may be
terminated with immediate effect as he could not completed his Probation
period of one year successfully as-he has been appointed in the
Prisons Department as warder on 23-05-2012. )

The matter may be treated as mostrurgent please.

 SUPERIN TENDENT

DISTRICT JAIL SWAT |
Endst.No_~"" ‘ :

Copy of the above is forwarded to; :
1:  The Inspector General of Prisons, Khyber PakhtunKhwa, Peshawar
_ for  information and necessary action please.
2. The Incharge Internment Centre Fizagat, Swat.

SUPERINTENDENT
DISTRICT JAIL SWAT
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I—ILADQU /RTLRS PRISON PESHAWAR
. No. ,/ B de 9 /¢ nol?

Mr. Shafgat Ali s/o Mushtag Ali | : | - ATTHSTED
Mchallah Fazal Abad, Kas Koroona, Tehsil & Dzstnct Mardan

! AD:”\ ("iﬁu‘ ‘

Subject  APPOINTMENT AS WARDER (BPS-05)
Mamo: '

Reference your test/ interview for the subject post. i
You are hereby offered the gost of temporary Warder in (BPS-05) (5400-26071 3200) anq other usual
allowances as admissible under the rules subjeot to the followmg condmons - 53

1- You are liable to serve any\vhere in the jails of Khyber Pukhtunkhwa . ” 5
b

assigning any reason durirg probalionary penod.
3- For all other purposes such as pay, T.A & Medical attenda
' applicable to the government servants of your category

r) rules 1980 and aH

romot ,;,_ns'L& ra sfe

5- Your appaintment will be subject to your: Medlcal",f jtness .
6- No TA/ DA will be admissible to you :on jomrng :
- ;
8-
. e '5"1. -._,
9- penod of VO years extendable to .one more year.
' dk. ﬂg’yh

On your report for quty,qlt vym be take'! f,o
\

i.'"—\

1‘ 1{’) .

S

to: gttendtmg. offlce :mmednately for your Medrca! Exammauons at Ponce &‘ .

%‘; 5"@%’{'3” )

K.y ’.i' g
11- You are directed.

Endorsement No; E /-

Copy of the above is forwarded o the: - . ’ _ .
"1~ Superintendent District Jail Swat. The above named newly appointed Warder is attached with his Jail

for ali purposes. .- ' - )
2- District Accounts Officer Swat, -

SUPER
HEADQUARTERS PRISON PESHAVAR

Musawer/- ' . S F '
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OFFICE OF THE
JINSPECTOR GENERAL OF PRISONS,
KHYBER PAKHTUNKHWA PESHAWAR.

(‘kx’% . ~o. 7d§ _ | _
?\' o DATED . /& =43 - 298 ADAK ¥.r

To

The Superantende-s. .
Headquaners Prisen Hazpur.

Subyect - DEPARTMENTAL APPEAL

NMeme:

Lam direvied 10 refer 10 your iemier No.1479-WE dated 07-3-2013 on the subject
ane 10 carvey that-the appeal oF MrShafigar Ali Ex-warder regarding set aside the penalty of
Wwrmonaten from senice has dXn examined and reiecied by the Appcliate “Authority

( 1(.(.:.!’:5«)11:..!. '

- i Please inform him 2ccordingly. .
./ :
& A A —
gl ; A e

ASSISTAR T DIRECTORATATR) ‘
FOR INSPECTOR GENLRAL QF PRISONS.

KHYBUR PAKHTUNKHWA PESHAWAR | -

~ !

SIS

G:\nayat Data My Doc A25ratOL.D DRAFISIASIR
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X o ‘ v ] f OHD. S10DIQ JAVAID CHAUDHRY ¥ AFUTLL A0 A0 20
T ——— (eecdin A7
land and hasabegé“:a dThls parcel of land ad}g?:? e
area. We see no good reailss an integer. It compris e
on for so disi PIISES but ) 4
;’?}3 :]i\sI;TaSS ggegidOne by our learned cg]‘lselg;eugeraggg flhe int e Salahuddin Ahmed, JJ
Plot No 857, Baniie b oo Plots Nos. 833 and sl B C. A No. 295 of 1969
. Baillie in his work on Muhamm:(?;in 313‘:" ‘HAMMAD SIDDIQ JAVAID CHAUDHRY—Appeliant
’ versus

Editi .
te(g;l:? at p. 475) defines the right of pre-emption in the T

¢ -‘

fse GOV ERNMENT OF WEST PAKISTAN—Respondent

3928 ¢ I
ALL PAKISTAN LEGAL DECisioNs

P L D 1974 Supreme Court 393
. Hamoodur Rahman, C. J., Waheeduddin Ahmad and

“The original meanin
] g of shoofu is conj i . ;
o quantiy of he purchised pared of land Tor n s 1 AND
and quantity) of the price that has been set on it 0 i o) : C. A, No. 14 of 1970
is the conjunction of the property of t"fc P"‘;”: ABDUL RASHID ABBASI—Appellant
) &
versus .

p rson [ i'
Imll‘lg h g h f ﬂ}(‘ TS
N 4 N

In Vol. Il on’
takes place (‘)meflar;mtons Hedaya (at p. 591), it is stated
Besides, accordi re:;lrd fo all lands or houses, and thé‘c“ '!lm '
conjunction  of nI%l'o ;’er?;ir iﬁgetgt thebgrand principle of le\l(":(:;’ 1
arising from a disagreabl id_its objects to prevent e o s
 disagreable neighbour ; NLoT veydR
whether the thing is divisible or otherwé}:;i”thls then is of cqual

Now if inci
if the grand principle of shoofa is the conjunction of property

its ohject is to > .

) i prevent vexation arisi

neigh - 3 arising a  dis sk

ghbour, it is clear that the object in this gase r\f/)g:l]dqbc I!r[:,:f,“‘ %‘B GOVERNMENT OF WEST PAKISTAN—Respondent

the decree of the !
earned .
ed Tudge of this Court were afirdiig) Appeals Nos. 295 of 1969, 14 and 97 of 1970, decided on 2nd

According to that d 2
borders  extond ecree the.pla}ntlﬁ' would, no doubs, have fab .
nded by the inclusion in his land of part 05'5:2):')&}3 / per 1974. 4 otd £the 1§ High C r
at and orders of the rormer High Court o
1231 of 1965 and

but he would f
be left in the same predicament as that in wh! %’ﬁppeal from the judgme

BPikistan, Labore, in Writ Petitions Nos. 2096 of 1964,

January 1967 and 25th January 1967).

DENT OF POLICE, MUZAFFARGA
AND 2 OTHERS

AND
C. A. No. 97 of 1970
MUMTAZ HUSSAIN MALIK—Appellant
versus

was heft _ .
as ﬂeighoggugfc e]?:pt(;f;?’ namely thathe will still have the vend
brother, the subject opinion with all deference to cur kR 1965 dated the 31st
ject-matter of the sale being the entire parce o[ 4% '
A ervices— -

r—Definition and liability of.
s taken in service subje
ly if during the period that he is on
to be retained in service. [p. 40114
»

made u :
‘ Iand—thr;, gfittil;;eiug]'ms"and this parcel of land adjoins the plalad

the plaintiff bein ject-matter of the sale should be held to & @ fiobatione

is entitled to preg eenmled to pre-empt that by right of vicinage, ¥ :

-empt the entire subject-matter of the sale und gl probationer is a person who 1

AlCH° Miwill attain a sure footing oD

Beion he shows that he is a fit person

merely a part.”
Tn the li \
taken in t%gligilgtc}!l:cil?ove glscuaﬁion, Iam of the opinion, that the ©¥go:
Khasra or field Constitutelsog of the Peshawar High Court that each and ¢+ Aperson who is on probation is subject to all checks to which a
separate property is erroneous. Quinent servant is subject. He capnot, for example, refuse to obey orders,
B is own hours of duty, of indulge in any malpractice. [p. 40118
eroze Bakhat and

Aft . .
the Opi'i?os‘?l;%f:tl &?gggrgﬁtg” of the point involved in this matter, | 128
parcel of land comprised in morc th ? cem Ahmad and others v. Miss Azra. F
1 Afzal Khan V. Superintendent of

Khasra numbers wi y
will an %8 Moham
numbers, but will ble orrlf!); 2? tgﬁes ale of as many properties as there ar b L D ?S’sls”“ss C 37 and Muhamma
property represented by that parcel of E29MEMontgomery and othe 1961 Lah. 808 ref.

rsPLD
W Rattution of Pakistan (1962)—

¢t to the condition

Show-cause notice—Proba-
ork—Such

of services—
{ unsatisfactory W

vice but within domain

§ewicw_oLprobationer

In my opinion, th

H » LN law en 1 s

1s correct, : unciated in Muha G

the High CouI;lt that view of the matter, the aPPea{mwd Yousuf ¥ S
and there is no ground to interfere was rightly dseEY

ﬁ. 17—1-—-Termination
d on ground ©

§ Service terminate
or removal from ser

In the result, t e
- , the appeal is dismissed with no order as to costs. Rifation not dismissal o
i, NOn(ract or Rules made by overnment—z »
App cal disTb% 3 Winated on ground of jpiscon _uct-—-Such. _c__ourse amounts to removal /-
- % ‘ﬁssal and probationer, being;}igmat_xscd,'.p' gg;ect.ea“by_m_u7_"
: ‘“ar@use Sotice and proper 1DQuIry against probationer—N mssarT

h case.




vAID CHAUDHRY V. GOVT. OF WEST PAK. 5L 579

s> C P . " ol
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If the service of i
a probationer is termi
nated on the
ground

)

~ i
W AHEEDUDDIN AHMAD, J.—This judgm
495 of 1969, 14 of 1970 and 97 of 19

of misconduct that will Inates Wi o
{ at will amount {o ; WIS ter ent will dispose of Civil Appeals
S TEVONT - The " prob ggeieng&%ﬁaé?r.dwm.isai. Itmc s 70, in which a common question
__Provation protected b 3 gy is involved.
appointed by letter

Y the provig.diik
~-PTovikogle vil Appeal No. 295 of 1965, the appellant was
n the West Pakistan Civil

Article 177 of the C
e Constituti
notice anda-proper €nquiry aég&;%ﬁémaun%gﬁmlt]edﬁ%h\

st be mhade, [p. 401 )02 48 (he 25th September 1963, as Civil Judge 1 _
Lz (Judicial Branch). He was to be considered on probation for a

Th
e record showed
officers of corrupti that there we
ption, re

Held ;: In these cj &5d of two years with effect from the date he actually resumed duty.
amounted to remov ‘;”Cllmsta'n‘;es’ the order terminatj i also required to pass departmental examination prescribed in the

al and dismissal within the mma‘}ng thei “pakistan Civil Services (Judicial Branch) Rules, 1962 and in case, he
eaning o 1o do so, his services were liable to be terminated witpout notice.

and they were entitl
Constitution ofl:f1 tiled to a show-cause notic of Articy
Riaz Al akistan (1962). [p. 401]1D e under Article 177 ; @iding to para. 7 of his appoi governed by the
Sarwa Z Ali Khan v. Pakistan P L D Raernment Scrvants Conduct Rules and such other Rules as may have
sCh ;Zv: Pakistan through the General 1967 Lah, 491 ; Kiaw.i £=or may be enforced by the Government in this behalf. The appellant
208 - s Abdul Majid Sheikh v Mra Manager, P. W. R., Laho W GoflE4 service on the 9th November 1963. He passed the departmental
s Muhanunad Afzal Khan v. S’f’;"fee Ahmad and others p fei)ll',’t’ - ation which was notified in the official Gazette of 23rd June 1964
perintendent of Police, _41(,,,,,:(,,,,;,’ §29th January 1965.
: ‘u,.-m’; dispensed with on the 19th June 1965,

, Government of Paki ¢ A
akistan The services of the appellunt were
and others P L D 1958 Kar. 30 Civil services (Judicial Branch) Rules,

Federati :
ation of Pakistanv. Mrs. 4. V. Isaacs, P L glr rule 8 of the West Pakister i
s D 1956 S C (Pak.) 411 - v« been found unsatisfactory

Hassan and ot} !
Federari ters v. The Federation : 3 on accourt of his work and conduct having S
258;,1‘12;20/1’;1?{1)0;‘”[“" V. Raja Muha%f:(];ljm”}) LD 1956 S C(Pak.)31; @b the initial provationary period of twocyears. According to the
357", Mulmnmad Mumtaz Khan v. Governme Yzal Khan P L D 1958 5 ¢ (f4geice record of the appeliant produced by the High Court, it appears
Plarning Boal:gad dshraf v. Dr. Arshad I{z{z f,’f West Pakistan I’ L 1) 19 it the allegation against him was that he was corrupt and he
Ali Khan P 1, D Sargodha 1970 S CM R 2 alik, Chairman, Disricr M8l admitted that e gained 2 reputation for corruption. The relevant
PLD 1‘959%{2 lggsaLg h. 22 5 Tasnim Ali4jff_fi;r1;e‘§ey:at§9" of Pulkistan v, " s 8 is reproduced below 1— )
Feroze Bakhat and orlzlel'rs Muhammad Naseem Ahmad gﬁdedermm", "’{ Pt @R “Rule 8 : Probation.—(l)
P L D 1968 S C 37 ref, others v. Miss (MR substantive vacancy s
C.A N two years.
- 295 of 1969 ?Explanalion.—-Oﬁiciating service and service spent on deputation to
", a corresponding or a higher post may be allowed to count towards

Abdus Salan, Ad
n, Advocate .
falman, Advocate-on Recorg fil;pgg:ugﬁm instructed by Ch. Kic 4§l {he period of probation
¥ t2) If the work or conduct of a member of the service during the

Kamal My
Stdhwa, Adyc stafa  Bokhari,  Assista
Respondem\;ocate with him) instructed bl;t I%dvocﬁlte’Ge"efal Punjab (4 M period of probation has been unsatisfactory, Government may, not-
. jaz Ali, Advocate-on-Record HHK - withstanding that the period of probation has not expired, dispense
g with his services.
I (3)- On completion of the period of probation of member of the Service,
Government may, subject to the provisions of sub-rule (4), confirm
him in his appointment, OT if his work or conduct has in the opinion
L of Government, not been satisfactory— -
AB (o) dispense with bis services; of
¥ (b) extend the period of probation by a period not _exceeding two years
E  in all, and during or on the expiry of such pqnod pass such orders as
it could have passed during or on the expiry of the initial probationary
LR period.”

4  The appellant moved a petition before the - Go
Minging to his notice the alleged injustice done

allegatio -
gations against (), a

ointzd to the service against a

A person app
bation for a period of

ball remain on pro

C. A. No. 14 of 1970

Muhammad Shafi, ;Senior Advocate Sy

Abdul Kari, i
m, Advocate-on-Record for Appenpreme Court instructed by

ant,

Kamal Must ri Vi -
q/‘a Bokha 1, Assistant Advocate General P ]. b(
un a =

Bajwa Advoca .

] te .

Réspondents, with him) instructed by Ljaz Ali, Advoest e O
) ocate-on-Record #

C. A. No. 97 of 1970

Fazle-Ghani, Senio
» r Ad
Klzajr{z; ':.c;v;;ate-on-Rccord ;gfa{;‘;ggﬁ);en,tne Court instructed by Ejaz 44
ai Musta . i .
Advocate Wfthﬁf]gf)k/",” i, Assistant Advocate-G . 4
Respondent. Instructed by Jj eneral Punjab (R. . Si<t*>4, }
Yy Ijaz  Ali, Advocat Record 1AM ever, was taken on it and y
Date of hearing : | . e-on-f¢ Ballenged the order of termination of his_service under Article 98 of 1962
* 12th April 1974, Plonstitution of Pakistan in the former High Court of West Pakistan,
' 3 lahore, in Writ Petition No. 1231 of 1965, on the ground that the appellant

vernor of West Pakistan,
to him. No. decision,
no reply was sent Thereafter, the appellant
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was entitled i
to protection of Article 177 of the Constituti
ution a

no opportunity was i
afforded to him, his dismissal from service
was wj

lawful authorit w n
. It was further pleaded that the provisio ol
Y 5 of pa !

jystice has been viol
e oot ar s olofated, His writ petit]
; , C . petition :
?!gh Fourt of Westa rri’ea;(lgtg?ar hfzt!‘]lng before a Di?/ligirc])% l;:,:gc}?h 3 v
single jud s ore and 0! of th
Writ Pesition No. 2096 of 1064 Tanuary 1567, for e s
case was not considered . The grievance, £ ¢ re )
up his case with the by the High Cou of the appe
appeal. with the case of Mumtaz Hrltlsasl;&ﬂf{;ﬁléh.c%rt h
n the ¢

The appellant chall
enged the order of H
the High Court in Ci
in Civil

correctness of this decision.

In Civil Appea
for appointme ppeal No. 14 of 1970, the :
¢ nt s f) e appell
gon on the 1stasl\ll‘:rss‘;;t‘;ggzsilb-lnspec:[:)p; 0? n%mzl_xge i}:}p{gved B G
eneral of Police, M » Wwith the approv rec years' probi. 3y
SZF 3iﬁte“dent of ﬁoilié: “ﬁui{a?ge' hHiS agioin?:ngitt hgvge?;t{j opecta
ed the 24th March s argarh, vide G . ade by the §
for the completion o 1962, He wa azette Notification N V
pletion of Int s sent to the Poli ation Tho. Skt 4
was posted for the er-Class Course and ¢p Training lnstitul
During his posti completion of ‘D’ Course was declared successful. 1ig
against hinf b.;ln%'atHP(gxce Station, Khan garz()l;ce Statigl], Khan Gasp
the allegations.” Thereafter Kt»lllfn Garh  who Coédugfelgp!amt‘\»'as_1~ccc§\-:d ‘
, the respondent deputed the Dai?t 'mtq;my o
rict Inspectot,

3
] I

reported that the
appellant has demanded Rs. 40 as illegal gratifi
atification (rom @

ulam arwar a d aa a Or ow avour
m hls D.l“)

appellant summoned
these persons knowing that he was taki
ing cognizance

e 0 h d 2
l - n 4

summary of allegation i

o show ceuse s against him was sen i
Discipline) Ru]esstol9‘zgy major penalty un‘;“t%‘?‘:m. et (Eeieney i
submitted his reply on th may not be imposed a st b, “The sppalo
the appelant was icharged o aoary 1965 After consdering e e
, on the om service vidl e Eabruary
and there wercgggxlllnrll;fiaigzat be was not IikeI; t%rd:falgated 04 Palice Offcr
appellant filed an a S] of corruption and misc eda good Police Office!
General of Police whiggea agaiost this order bcfo(r)n }L;Ct against bim. T
was dismissed on the 13th f utlyellggg lltyH ook up
. He took up

the matter in revisi
evision befi o
was unsuccessful there also(fe the Additional Inspector-General of Police byl
. oli

- Thereafter, th
; the appellant-filed Writ Petitiog, No. 2005 of 1965 in th¢
i . ) m e

former Hi
rmer High Court of ¢
Division Bench of West Pakistan, La .

(&) » h : . T

for Special LeaVent;thz S;hllanuary 1967, Tlfere;l;y;]lfh was dlsmgsscd by 2
to consider the question v%hathNo' 148 of 1967 and leavant filed Civil Petitiod
ether a probationer has an assucralzgs gfr‘antc‘ftl_toat;'-i
of continuane

in service equal t
0 those of
am : of a per
ere declaration of unsatisfgct?ré;'l.l::;v?g;p[oyee and caanot be removed 08

(1) PL D 1967 Lah, 491

nd in 50 I‘" -.
3

as0ns state i
Nant is thag ug
aS mired
Onnacind

for Special Leav
ave to Appeal :
ppeal No. 92 of 1967 and leav Yil Peitiogf
have been made without : y ‘1’:‘&5 granted to him 1y 4 Jiable to be t inated on tt
Riaz Ali Khan v. Pakis?(mp(r]l;)r show-cause no:icegas 1181 icgr\fices could peg § ¢ iable to D€ erminated on the
, that a probationer has tehe s]arllnthe cas: o
¢ right s g !

Cr lb‘ I

* MoHD; SiDDiQ JAVAID CHAUDHRY V., GOVT. OF WRESEEAE
1 (Waheeduddin Ahmad, J)

:,Civil Appeal No. 97 of 1970, the appellant Was appointed
i (Judicial Branch),

¥ Judge in the West Pakistan Civil Services
1961. He took charge on

Rior dated the 27th  July 195 .
to be considered on probation

1st September 1961. He was
He was also required to pass departmental

Jériod of two years.
“mation prescribed in the West Pakistan Civil Services (Judicial Branch)
1962 and if he fails to do so, his services were liable to be terminated
Under Clause VII of the letter of his appointment, the
ned by the Government Servants Conduct Rules and
may have been or may d by the Government
of the jetter of appointment, his services
following grounds —
iod of probation or on its conclusion of even thereafter
r work or conduct is proved‘ to be unsatisfactory
the departmental examination within the pres-

her than those mentioned in (@) above, without
h's notice from Yyou to Government
y be forefeited or

Iant was gover
y other Rules as
fis behalf. Under Clause IX

T{Q] During the per
& withont notice, if you
- or if you fail to pass
| ¥ cribed period,

¥(p) in circumstances ot

assigning any cause, by one mont
ovided that one month's pay ma

 or vice versa pr
' granted, 2s the case may be, in lieu of notice.
& The services of the appellant werd dispensed with under rule8 of the
ut Pakistan Civil Services ( udicial Branch) Rules, 1962, on account of his

i g the period of pro-

45k and conduct have been found unsatisfactory durin )
Won. The remar ord show that he was indifferent.

( ks made in his service rec
b was unpunctual and difficult to work with and he was reputed to be
Relevant rule 8 h reproduced while giving the

arupt. as already been
Tl in Civil Appeal No. 295 of 1969. The appellant challenged the order of
imination »f his service date 064 by a Wit Petition

d the 18th August 1
0, 2096 of 1964 ‘1t the former High Court of West Paxistan, Lahore. The
g petition was dismissed by a Division Bench of the High Court on the
@,January 1967, on the ground that a probationet has no constitutional
¥ "gction.
The appeliant filed Civil Petition for Special Leave to Appeal No. 124
qd:1967 which ~ was dismissed on the 19th April 1967. ©On 3 review
§ Qﬁon, this Court granted leave to the appellant on the 30th June 1967, to
gusider the correctness of the decision of the High Court in Riaz Ali Khan
d that a probationer

akistan (1.

2. The learned counsel for the appellants have contende
iMlso entitled to the safeguard of the show-cause notice guaranteed against
] ‘m}issal or removal from service under Atticle 177 of the Constitution of
g Mkistan, 1962. They further contended that just asa person, who 18 &
f¥porary employee, i i ice or holds the civil post, similarly a
g Xobationer is also in civil service and holds a civil post. 1t is also contended
, “}any rule or term of contract which is contraty to the gonstitutional
iﬂfantee will not apply to a probationer. In support of their contention,
¥% learned counsel for the appellants have relied on Riaz Ali Khan v. Pakistan
Sarwar V. Pakistan through the General Manager,
i 1d that the termination

In the second case, it was he 2 g
t, by notice, purportiog to issue under

() PLD 19628 C 142

]
|
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a-term in his contract of em )
: ‘ ployment, wh
. mcgrred the dlgp!ea§ure of his superior o%li.zertshe I:‘aCtS showed that he b
notice, was 2 violation of the guarantee of . ovahout a

cection 240 (3) of the Act of 1935. This case employment  conveyeg

was further co

that the decision i
\ ision in Ghulam Sarwar’s case was als 1t that ¢y,

holding an appointment, indefinite in duration, although not i
3 ma

capacity, but expressly descri e
Pakistan, it was held gs undell!') e:c_i_as femporary. In the case of Riaz

“Just as a person who is a t
‘ pe > emporary empl i i
) lﬁgig::cq\:;l post, similarly a probatione? iosyzles;sialsq i sorn
! il post.  He is equally subject to all e
permanent Government servant is subject, H ke ¢
refuse to.obey orders, keep his own h{)ur; of % b
malpractice. If his termination of servi .
simpliciter in the sense in which terminat'lce i
| f]rom_dzsmlssal or removal, but tantamounltc')'n l
| z;ir;extnggg:otanfgz }E);otught.abc])ut without the form
\ | he too is eligible to a show- i
i £ show-caus

aqreegi eﬁt‘ﬁ ;e)pgi n]ts due to his conduct of the e;&? :(;c‘.” o
Agreement of appe mlgnt letter, which placed him unde¥ Lr bation
as provisioﬂs A gar ier, will not be permitted to contr p-‘omtm
bR the? ft e constitution, so as to say that as voau' o
or removed fro?nore’ even though you are being “d‘}"‘-’ e
or removed fron ’s:;:lrwce, you will not be given 1lsm"ssrd
Constitlitfm. - is will be allowing to do that indirect! sehich the
n has prohibited to be done directly.” frectly which th

0 which

Muhammad Afzcl Khan v. Superintendent of Police, Montgamery and athers (1)
i/ " aeees (.

Pakistan and others (3). In the last mentioned case, it was held that in a case of
a Case o

In the case Of Mld?an"'nad A Z Y ;u!’er e, 7
T al K,a 7
it X ] u c : f an . Illl’efldent OfPO/I'C Y ﬁ,-fonfgomﬂ +

a sure footing only if during th i <
shov o g the period that he ion he
o 00‘;'15 tl};:;bzltlt? 012 ai sﬁts p;_rson to be retained in serf}cgn Krgg;"sto",’,"w:;
is subject. He cannot?fgicttaxt:n? “lec hecl}s o which a permancnt servi
Th(;\'\':l hoprs of duty, or indulge inp an’ayr;l:ls;rat;iczbey orders, keep 1
ermination of the services of a Go :
ur ] " vernmen
&!OPOfsglserf;gtlgpgi?gslsxons making an enquiry necestsa:)enr ‘::?al:lt’befgi:iiz
__ service, termination of namely, dismissal from service, removal fro®
~=: Government ond e scrvxcl:e in terms of the contract between 1%
the period of probation em%]oy ee and the termination of service duriag
service” have attain d‘ ¢ terms “dismissal” and “‘removal from
services. Dismissal ?‘ technical meanings for the purposes of Prb
al from service, which is invariably the result o

(1) PLD 19
{2) P L D 1961 Lah:808 55 C 208

(3) PL D 1958 Kar. 360

Show-capdl 2
Abdul Majid Sheikh v. Mushafee Ahmad and others (1). It was held ysidered %

LIt ; £
o applicable to an employ !
suhsmnu
Ali Khay v

{h CaASCs o ¢
a d R 'ed \ € {
n ;I/ I¥ESAF Ah V. T/] .Ee(lélary, ﬁd "“S”y QfHC’a[l‘h Gu ‘eqament o ‘;

probationer if the Department
2 ¥ t wants to terminate vice ‘
overnment servant then the principles of patural justicfal‘ls?hosﬁc‘il(t:;'S foTTi:wlc:’

“Tl]e O vt. !
is inpseilv;gg b?lf h%s ]:: f‘?;pn _who has been taken on probation is that b |
rvice is subject to the condition that it will attas

P'MoHD. SIDDIQ JAVAID CHAUDHRY V. AJUY b, D ATESS 2R = = 7o
3 (Waheeduddin Ahmad, J)

# ed misconduct, ordinarily debars the person dismissed from future
ployment under Government, Termination of service in terms of
he contract though it may have resulted from a fault of the employee
joes not amount 10 removal or dismissal from service unless the
srder terminating the service mentions that the terms of the contract
Feere enforced because the employee had been guilty of misconduct.
ermination of service during the period of probation does not amount
0. either removal or dismissal from service uuless the order terminat-
g the service mentions that it was terminated because of misconduct

ice, ot Pof the employee.”
service .:.gd fib P
Y
annot, for exampla
t xamp
duty, or indulge in }:‘x?
IS not a fermination
s used as distinguished
to removal and dismisl, ‘

ality of a show. e cases are under section 240 of the Government of India Act.

JIr, Kamal Mustafa Bokhari, learned Assistant Advocate-General, Punjab
£49, respondents, has referred to the cases of Lie Federation of Pakistan V.
4. V. Isaac (1), Noorul Hassan and others v. The Federation of Pakistan 2),
itederation of Pakistan V. Raja Mohammad Afzal Khan (3), Mohammad
g Khan v. Govertunent of West Pakistun (4) and Mohammad Ashraf V.

Rirbad Malik, Chairman, District Family Planning Board, Sargodha ’gx)
e

of decision of some of these cases is that if a temporary Government
4t is discharged from service on account of misconduct, it was an order
gmissal within the meaning of section 240, Government of India Act
Fat if the oppoitunity required by that section was not given to him the
:gfaismissal would be void, irrespective of whether the respondent was
Yeanent or temporary employee. In the case of Raja Mohammad Afzal
it was held that the first taniative appointment of the Government
Bt concerned, was “subject to verification of character and antecedents”
Bibérc was a condition that the service could be terminated ou 15 days’
@by ecither side. As it was, Government made cnquiries and were not

ded as to “character and antecedents” of the incumbent, they, therefore,

ed his service ‘“with lmmediate effect”” and dirccted that he should
2ld 15 days’ pay in licu of notice. It was held that the cstablishment
%s;?tisfactory character and satisfactery antecedents was a condition sing

to the completion of the contract of cmployment. In the case of
1 ad Mumtaz Khan, citzd above, it was held that a Government servant
$ippointed in a temporary capacity to class I post on specified terms, two
hich  were: (1) although temporary, the post was likely to continue
Maitely, and (2) the appointment was liable to be terminated at any time
dimonth’s notice on either side. The employee failed to give 2 satisfactory
it of himself during the brief tenure of his office in the ncw post.
Government terminated his appointment on obe month’s notice and
Faler he was taken back in his previous post. The employee in due
X filed a writ petition. It was contended that because his employment
i a post which though temporary was O continue for an indefinite

9, he could not be regarded as a temporary officer and his services could
nlerefore, be terminated by notice. This Court held that the employee
Ipost contained no element of permanency for; the post itself was
Prary and he had been appointed to it in a temporary capacity. His

’; ot from that post was effected in an entirely straightforward manner
P

1
o

)2 L D 1956 5 € (Pak.) 431 @ P L D 1956 S C (Pak.) 331
BP L D 1958 S C (Pak.) 258 (4) PL D 19635 C 357
: (5) 1970 SCMR 241

o




ALL TARKIBITAN LEGAL DJECISIONS

Vou Xl § Y-S
"MOHD, SIDDIQ JAVAID CHAUDHRY V. GOVT. OF WesT Pak. S C 401

on the basis that his work showed that he was inadequate to the Tequir (Waheeduddin Ahmad, 5

Of the post. It was further observed as under:—

X 1 - = .

s he any right to be confirmed from the date of his original appoint-
g:m’ noymatter when he qualifies for confirmation. Although 151
‘e normal course, if there is nothing against the officer concerneh,
the general rule foliowed appears to be that he is confirmed from t.le
date of his original appointment prov1§ed a permanent post is aval :
able. But it would appzar from the Estabh;hmeqt Manual, Govemmen(i
of Pakistan, Volume {, that this is in t.he discretion of Governrr,x'ent an
{hat it has on occasions laid down a different rule or procedure.

‘““He had been informed of this at an intermediate stage, and g;
opportunity to show better work over a period of three months,
account of h'ls failure to do better, his services were terminated |
Class I appointment, and he was restored to his original Class i o
ment for which at the state of his efficiency had been rc1c:=| '
appears to have been suitable. His removal was in no sence‘a -
ment. It represented acceptance of the fact that a mistake hadu :
Zin_zdc tm appointing him to a post for the requirements of wh;\- /

id not possess the necessary ability, and the conclusion to ihat o férther observed as under:—

was not reached hastily or on any ulterior grou : :
: ) : ground, but after 34d ; icati i -
trial and issue of a notice to the appollant that he was l;nd[.lr”," v'fhere is no rule or practice of general application with regard to confir

report for the purpose of judging whether he could prove his adequa §Mations and the Government hadreserved to itself the right tlo d%tcr-
for the post. Therefore, nothing in the nature of a punishmcn? "% fmine how, when, in what manner and _w1th what cffect from what date
involved in his removal.” tonfirmations will be made. There is also no unreasonableness 10

'thi it is only the employer who can say when a probationer is

FamiIl; lt)h[z’:iz_;e ?og?iffizgm{naglAs{zraf v. D;‘. Arshad Malik, Chairman, Distr} ‘tggl%e f;Oornsidered to have becgmeyﬁt for permanent retention according

temporary bafis as Su aé;gq 1, it W?_? held that persons appointed purciy @l  his requirements and until then the probationer can have no lien

for insufficiency and dg I\flsqrs mf Family Planning Department remogf Ro or right of retention in the service. But all other conditions being

Article 177 4 reliction of duties constitutional protection vl Rflfilled confirmation can and does in most cases relate back to the
rticle was not available to such employees in view of provisiom

Article 179 of the Constitution of 1962. date of original induction into service.

e the light of the above discussion, it appears to me that a pro})atlongr

It appears to me that the real question for decision in this case is what § frson who is taken in service subject to the condition that it will attain
the position of a probationer in service. This aspect of the question »fye footing only if during the period that he is on probation he shows
considered in the cases of Federation of Pukistan v. Riaz Ali Khan (1), Tavil T 0

| Mir ; . Lhe is a fit person to b2 retainzd in service'. I agree with !;hc view express-
ﬁ{h /M ir v. The Federation of Pakistan (2), Riaz Ali Khan v. Pakisian (1) s Mohammad Afzal Khan v. The Superintendent of Police, Montgomery
ohammad Afzal  Khan v. Superintendent of Police, Moutgomery .

L ; B Rivz Ali Khan v. Pakistan, that a person who is on probation is subject
others. In the former two decisions, it was held that in the cascof fil

probationer the question as to whether he is or is not to be employed has s4le, refuse to obey orders, keep his own hours of duty, or indulge in any
yet been finally decided whereas in the case of a temporary cmplayer i ’&ice o my ofainion. if the service of a probationer is terminated
question of employment has certainly been decided. Only he is not e gro'und of unsatisfactory work that will not amount to dismissal or|
permanent employce and the period of his employment is regulated by Bl from service, such termination will be in terms of the contract or the
agreement. It was further held that the question of removal or dismrt#ade by the Government but if the service of a probationer is terminated

arises only when the question whether a person is to be employed has N¥¢ground of misconduct that will amount to removal or dismissal. Ite

finally decided and secondly it is only wher i iy i in hi i t bati
rere the order of discharge by "#8%e a stigma in his favour. In the last mentioned case, the probationer
finds a person Y . i ge b g e o VO . the 1
s ) L, e Sty o e, it o b o O L e e oy s
i : : a stigm ‘ kWil be entitle -
}g c?;lr that Easf happened is that the real reason of discharge is the un<hust be made. . N
basis )t(h‘:?rheo 'san el‘.{}{)]oyec g"g the Government does not procecd of e{king now the facts of each case, it will be noticed that the authorities
15 guilly or deficient i i is servicct S, iddi i and Mumtaz
?gl;o(;‘s;ncecwitth the terms of his ag?ggm::;r loji'ysef'gg:nt;ll}t:ts wlgzlfi nmg = 'c?\/lalgktggpccl?;i t:ftgﬁi}:«;‘ggafhgldigl vjiﬁzfl(()inc?l?:g?;ﬁ N dl of unsatis
. ra ; aa : il - ¢
been cited g;rliell:.y v"i?lx W%s;gken n; the latter two decistons Wh'-f,h 4 rj‘work and conduct. The record shows that there :eretallegatltgns
Mohammad Naseerm Ahmlzd”o; 0 ,a probatlgner was also 001}’5‘;* st them of corruption. In these circumstances, (h}t:_ orler ermina m%
others (4). Hamoodur Rahm o ¥ others v. Miss Azra Feroze has, in CARERRSCIVices amounts to removal and dismissal within tlg rnAcaqnlzglg
connection, observed as und an, J. one of us (as he then was), has, 8177 and they were entitled to a show-cause notice under rticle 177
’ néer— 2 , Constitution of Pakistan, 1962.

imilarly, in the case of Abdur Rashid Abbasi, appeliant, the allegations
Bitiption were made against him and an enquiry Wes also held but instead
pleting the enquiry, his-scrvices were terminated on the ground that

ﬁ‘ likely to become a good officer. It was also mentioned in the order

173 CPEN . T rcml..’“

V\"‘gir)% agg:;ielt’lpnst _zlarg grescrlbed for confirmation an officer ot M
r” until he has fulfilled those conditions and €3"™,

treated as a person substantively appointed to a permanent post

(1) P L D 1958 Lah. 22 (2) P L D 1959 Kar. 62 Nihere were complaints of corruption against him. Iln thgsg_cirgumlstaxng,,
3PLD Ehoid inating his ices amounts 1o removal and dismissal and he
) 1967 Lah. 491 4) PLD 1968 SC37 i or terminatng m serv;‘ Article 177 of the Constitution of 1962.

, T fititled {o the protection ©
43

1.

i}_i{'checks to which a permanent servant is subject. He cannot, for| B




402 8C

ALL PARISTAN . . -
 On these f LEGAL DeCIsions VoL yo FED. OF PAK. V. GHULAM JILANI (Anwarit f1632, <7 L

' On these findings, I will acce o 1 W :
services of all the appellants warz te;ﬂinlilt{eéh? appeals and will holq ¢ “ ty of the detention, as long as the person detained is within the terr}torial
in violati 3 Waition of the High Court concerned. All such questions can 10 fact

the Constitution of 195 |
' s el d lation of Artic '
'})0 they are still in service. le 177 [ itimately raised only in the presence of the detenu so that he is in 2

the respondents to h It
G ISSE old prope : - is, howew , 1
notice is issued. proper enquiry against them after sh:,e‘:‘_: P¥a to apprise the Court of the facts and circumstances which may be
i his peculiar knowladge. [p. 40414

In the result, the appeal . ]

HAMOODUR RAHMiE: C“}“’ "*Ic‘fepted with no order as to costs, § i however, goes without saying that once the detenu js produced before
SALAHUDDIN AHM ’ I - J.L agree. Court, the latter would exercise its discretion judiciously, in the light
s. A ED, J.—I agree. P ihe attendam circumstances of the case, for the purpose of examining
oA ‘detenu, and ensuring that such examination does not prejudice the trial,
N, which may be pending, nor does it defeat the very object of habeas
% proceedings by undoe prolongation. [p. 405]8

: ﬂi’aja Mohammad Anwar, DYy. Attorney-General for Pakistan, M. B. Zaman,
R1 . te-General Punjab (S&. Riaz Ahmad, Assistant Advocate-General with
&\ instructed by Sh. [jaz Ali, Advocate-on-Record for Appellants.

Mahmud Ali Qasuri, Senior Advocate (Mushtag Raj, Advocate with
Ly instructed by Ejaz Ahmad Khan, Advocate-on-Record for Respondent.

1 1 4. L 03
Criminal Appeal No. 44 of 1974, decided on 14th October 1974 g Dates of heariné’ 7ih and 14tb October 1o

(On appeal from an order
e Hi ] G

of September 1974, in Writ Petit?gl:iﬁoL;xg.%e High Court passed on the o ¥ JUI? MENT .
Constitution of Pakistan (1973 : of 1973). 4 FANWARUL Hao, J.—After hegnjmg.the learned counsel for both sides
—— Art. 199(1)(bYi 3)— L have decided to convert this petition into an appeal, asitraisesa substaa-
i 9()OYi)—Habeas corpus petiti 34 question of public importance regarding the powers of the High Court

]V:)léh]% .tfl’.l'l.ton_a] ’jUTiSdiCtiﬂn of 'ti"?g“g?)r&r_t’yiﬁj;ds “perSOI] n custody ‘&0805 corpus matters.
thatgih em jail wn'thgn territorial jurisdiction of Hi ix}e(r:sons detained and g §During the pendzncy of a habeas corpus petition, moved by the respondent
tered a i: ere being held in pursuance of qpccigﬁ~ ourt but contention &kt Ghulam Jilani in respect of the detention of four persons belonging
Hmit Ott_% ﬁsf them at place (in another Provis ce)“ criminal cases regis: b Baluchistan, viz., Sardar W hair Bakhsh Marri, Mir Ghaus Bakbsh Bizaujo,
tion first blfrérgmé{t and so High Court fo d;cid:utli::c;?' the ferritorial .- Bidar Attaullah Mangal and Col. Sultan Mohammad Xhao, 2 Division
does not make ¢ irectiog production of deten 4 lion of jurisdic-  Rch of the Labore High Court has made an order on the 30th of September
make exercise of ws—Hetd, Constitution  B14 “directing that they b2 produced in Court on §-10-1974 so that the

, P L D 1974 Supreme Court 40 ;
resent: Salahuddin Ahmed and Anwarul Hag, JJ

Tug FED
ERATION OF PAKISTAN anD 3 OTHERS—Appellants
versus
Malik GHULAM JILANI—Respondent

Appeals accepled g

i ercise of jurisdiction und SN

on prior : nder Art. : e ; g

deta?ned jsd‘;tfé?;"::??tn of question of jurisdtic':ﬁ?n\Ia)gblél)ademhd,uu §iirt could ascertain their point of view. 1t appears that at an carlier stage

has power to dir ritorial jurisdiction of High Court nH° as person 4 Coust had desired that the prisoncrs be keptin a jail at Lahore so that thexr

purpose of sati cht production in Court of pers 4 igh Court  gnsel could seek “astructions from them, but the Provincial Government
alistying itself as persons detained for  %g expressed its inability to do so in the public interest, on the ground

ai shifting of the prisoners from different jails in the Province to one jail
i Lahore involved sccurity risks. 1t was also averred that there was 2 possi-
ity of an aitempt being made to gt the prisoners forcibly released from
Mody. [t isin this packground that the High Court has directed that even
k€ prisoners cannot b: lodged ia a prison at Lahore, yet they should be
pught to the Court for the purpose of recording their statements, after which
' ,f;_ould be taken back to the places where they are presently lodged.

of examining detenus to legality of detenti iscreti
! should be . of detention—Discretton
cxa Al exercise .
Tr:matnon does not prejudice trial if any%eﬁil(%:zcéozzgnsetn;‘;gng e
e power of issui NP = nu.
conferred: o the 1;811;;‘113(:&1 writ in the nature of habeas corpus has beek
tution which prescribes th ourts by clause (b)(i) of Article 199(1) of the Cone
adequate remedy is at a High Court may, if it is satisfied 11;1t no otef]
gnake an order direcf'i;ogwf;gt :Y law, on the application of(any persoa]
icti erson i g 1Ny P
tﬁ:&‘%‘é of the Court be brought be?orzo?tlfocgft?dy within the territorial |87 M The Federal Government of Pakistan as well as the Provincial Govern-
ful m is not being held in custody without | afthe Court may satisfy = 3¥U(s of Baluchistan and the Punjab, besides the Deputy Inspzctor-General
providegnner. This constitutional provision .aw t}“ authority or in an U""f‘ P,.élice, Special Branch at Lahore, have feit aggrieved by this order. It
o Cmg,'as. it does, an effective safeguarl:l -(;‘ fundamental jmportanc $Eaubmitted by the learned Attorney-General that when the habeas corpus
c°un°3§§t1"t§33 ltstegf contemplates that in a niéi?gr th?‘ lig?rtiogh%suﬁxz lon was admitted by the High CoUft T4 8 full hearing o e et o
’ e the power to di , of this kind the 17
alleged t otai p o direct the producti ;
ged to be detained without lawful authogt; gstli(;n ngoﬁil::w?‘ﬁl!hfng‘;::

The productloﬂ Of the l)() y 1 ()’ cours2 (5} [s) T Se 0[ en

Misoniers be not removed from the territories of the Punjab Province, and
3 &.}gte as the 25th of September 1974 the Bench had observed that the pro-
Constituti s to t h _ q%tion of the detenus in Court did not appear to be necessary, as only legal

onstitution does not make the exerci he legality of the detentiod- fstions were being debated. He contends that in the written statement

d inati s i e ' atems
etermination by the Court of qugstiol:; (;tc;lt'?tl‘s power dependent oo the f 3 8 ‘?}Qltted on behalf of the Governments concerned the gquestion of jurisdic-
ating to its jurisdiction 87d ' 3 5’ ‘of the Lahore High Court was specifically raised on the ground that

£

{ﬁust 1973, the only direction made by the learned Judges was that the,
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S. The learned District Attorney has submitted, as the chy k (M. Salim Cnaudhry, Chairman)

proved against the appeliant when the matter was enquired by the [ugy
_tor, C. I. A., hence the appellant has correctly been held guilty of miscoaas
Qand punishment so awarded to the appellant is in order and lawful, '

r 6. 1 have given my anxious thought to the argum’cﬁt of the py
i and have carefully scrutinized the show-cause nétice and allegatis
therein. The allegation contained in the show-c/a/use notice is ‘
of corruption against the appellant i. e. accepting of Rs. 104 g%
illegal gratification for returning illicit arm tg,,_Mr./Mushtaq Ahmad ws
Muhammad Khan, Carpenter, resident of Vijh. /A regular enquiry sheiiil
have been conducted against the appellant to/give him an opportunity g
producing the witnesses in his defence. This Tribunal has already held relyigel
upon the judgments of the Supreme Court /of Pakistan reported as. |9
. PLC(C.S.)418;1980 P L C (C. S.) 611; Y980 PL C(C. S.) 562 and p{ I
! 1974 S C 393 ; that in cases involving charges of corruption, it is inciff
bent for the competent authority to hold a regular enquiry. Since the p
vision of rules has not been complied with in the case of holdinga r

enquiry, hence the impugned orders/cannot be sustained. This fact
i pot also be ignored that the appellant’s counsel has vehcmently asg
that the appellant has not been provided an opportunity to produc
: witnesses cven when the prelimingry cnquiry was held and the appl
o has been punished without proving the charge against him.

K 7. The upshot of the above discussion is that the appeal is acce
I, The impugned orders are set aside. The case is remanded to the ¢osy®
. tent authority i. e Superintendent of Police, Sargodha for proceeding #
E accordance with the law as inlicated above. _The appellant is dirccted 1@
' re-instated in service to bestow upon him the status of a civil scrvasl 1§

enable the authority to proceed against him. * The fats of the peried
. which the appellant remaihed-out of service will also be decided by
o competent authority after conducting the proceedings in accordance
P the law, as indicated above.

There will be no order as to costs.
M. Y. M. Appeal actr

gide by Service Tribunal directing department to procecd in

Mgance with law—Punjab Service Tribunals Act (IX of 1974),
B (0. 1371]4& B

RIED 1974 S C 393 fol.
wod Ahmad Riaz for Appellant.
PRG. Humayun, Government Pleader for Respondent. , )

s ORDER

EASALiM CHAUDHRY (CHAIRMAN),—This is an appeal uuder section 4
MPtinjab Service Tribunals Act, 1974 by the appeliant a temporary
W sincc removed from service by the order of D.IL.-G. of |
M Muitan Range, dated 8th February, 1975 on the ground that

ed an adverse report for his work and conduct during the

1972-73 and that his service record and present reputation were

[Rdications of his unsuitability for retention in service. The

int also approached the Inspector-General of Police on 12th

'5; 1975 against his discharge from service but his representation was

8dion 21st March, 1975 with the observation that there was no

gal or legal Aaw in the order of discharge in the absence of

Dibe general merits of the order of discharge issued by the compe-

Blitority could not be discussed and the representation was accord-

Witgiected. _

Mhe* present appeal as filed before us on 14th March, 1975 seeks -
ifenge the aforesaid action of the respondent on the ground that
_ e‘\;by him though described as termination was tantamount to; 4 .
Wl for which the requirements of law as to charge-sheet, Depart- ’
Wnquiry and show-cause notice and also that of personal hearing
20 been observed. Reliance was placed on the following observation
§Supreme Court of Pakistan, reported as PL D 1974 SC 393
FARE0g at page 401 2 »
0 my opinion, if the service of a probationer is terminated on the -
round of unsatisfactory work that will not amount to dismissal or
femoval from service, such termination will be in terms of the
Qontract or the rules made by the Government but if the service of ;
W probationer is terminated on the ground of misconduct that will ',
3mount to removel or dismissal. It will be a stigma in his favour.” i

WOUT opinion the ratio of the above decision clearly supports the )
JRion of the appellant inasmuch as the impugned order has been o
B0N the basis of the objectionable conduct and the bad reputation|® - g
Bappellant, We accerdingly set aside the order and direct the !
ot to proceed in accordance with Jaw. There will be no orde
cht the p:<ties be inf ; rder.

Nl i e ——

i 1984 P L C (C. S.) 1370
[Service Tribunal Punjab)

Present s M. Salim Chaudhry, Ciairman, Prof. Ashfaq Ali Khan o -
Khalid Farooq Akbar, Members

i, MUHAMMAD ZAFARULLAH
i versus ..
- D. I.-G. OF POLICE, MULTAN
Case No. 167/569 of 1975, decided on 15th March, 1977
Civil service— -

N R ———— PR
Y A e 3 e

1

——Tcrmination of service—Order though described as merely “gb,_g
pation but passed on basis of objectionable conduct Nd” “-,
aw

reputation tantamount to removal--Requirements of
charge-sheet, departmental inquiry and show-cause ne
personal hearing not observed—Impugsed order, in circu®?

(4
a0
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8.

Civil Services 198}

substantive promotion
the rule lays down th
to promotion list D:-

to the rank of A.S.

e following standard

0

'IA

However,
admisston

(Muhammad Irshad Khan, Member)

Sabehuddi
gh.xddln Khan v. Secy., Central Board of Revenue 757

JUDGMENT

“xgﬂ(JjH?MMAD IRSHAD KHAN
ende rom service as U i
uced below:- Pe vide

(MEMBER).--The a
. ppellant was
order dated 22-9-1982 which is

nNo head constabl
who is not thorou
the duties of & constable a
of established integrity."

unsatisfactory record of service,

ghly efficient in all branches of
nd/ head constable and

e shall be admitted to this list .

Mr.Sabehuddin UDC of thi
| " ) i1s Custom Ho
suspension with immediate effect andust‘iel,l

"As the i i i
re exists a prima facie case of 'Misconduct! against

he is placed under
further orders as

provided under the Government Servants 18

fficiency and

Keeping in view his

Discipline) Rules, 1973.

the appellant had practica

lly no chance of admission to

Promotion List 'D' even if he had been selected for

_Duri ‘ i i
ng the suspension period he will be entitled to draw a

Intermediate Class Course affer giving relaxation in upper
the /Appellant was rightly ignored

. subsi
: sistence allowance equal to half of his basic pay plus usual

age limit. T herefore,

Intermediate Class Coursej€

"". allowances admissible t

0o him under the Rules.

by D.1.G. Lahore Range/ for L
and his two representations for relaxation of upper uge
{ted by the Inspector General of

limit were rightly rejec
Police. /
‘stated in the foregoing paragraphs, b

the

- During the suspensi i i
E' shall be his HQp‘"nsmn period the office of the A.C. Estt. (A)

+.0n 25-9-
9-1982 an order was passed whereby the appellant's

In view of what has bee

that there is no legal force in

we have come to the conclusi/on

ected.

appeal and it is accordingly rf£]j

Wvices wer i
e terminated on the ground that during thé probationary

d, his i
lod, working and conduct had not been satisfactory. Aggrieved

ant filed the present appeal on 14-2-1983

There will be no order as to costs.
Appeal rejucted.

A.E./132/Sr. P.

Appeal
Civil Servants Act (LXXI of 1973)--

---8.11(3)--Covernment Servants (Ef:
1973, R.4--Termination of service O

appointee or pr
order did not”

ito Efficiency and Discipline Rules,
unlawful and mala fide--Order set aside

, Sh. Mushtaq Al for Appeliant. '
g Niaz Ahmad.for Respondent
e e e e Dhamamiban 1084

1987 P L C (C.S.) 756
{Federal Service Tribunal]

Before Muhammad Irshad Khan and
5.4.5ayood, Members

SABEHUDDIN KHAN
versus
SILCRETARY, CENTRAL BOARD OF REVENUE,
’ ISLAMABAD and another

0.12(K) of 1983, decided on ist December, 1984.

ad

Sbationer on consideration of misconduct--Te!
prescribe

embody such charge--Procedure
order passed by

punishment was to be followed--Termination cou ]
;powers under S.11(3) of Civil SéFvants Act, 1973 and without re== /3
. unjustifis®ie”

held, was arbitrary,

ficiencyzand Discipline) Rul;;';‘
ip loyee,
f temporary employ ination 3

invokingd '

i ibunal.
by Service Tribu (5. 7511 4

giteby the appell
V It was mai

Yin an idgr?:?clgl cgmended by the learned counsel for the appellant
itvice passed in th ase of Igbal Wasti the order of termination of

has been set e similar qlrcumstances and even on the s Y

e ean:isrlldeI by this '.l‘ribuna] vide its judgment daif:;‘
gation of miscond qbal Wasti's case that since there was
ervices amountsu;:; 35;?\,8;1 thed sbpellant, the order terminati:‘i;
$Xwing the procedure .and could not be passed exce
n . re pt by
gllciency and Discipline)pR scribed by the Government Servants
PWblished that the ueS) ag73, while, the suspension order
B were initiated proqeedlngs under the Efficiency and Discipline
‘but without takt;galnst him by suspending him under the said
od method was ungdthose proceedings to a logical conclusion a
J@Present appellant afseo htaod gbeete rid of the appellant in that case.
e impugned order. W n impliedly punished and stigmized
: Wasti's oase that th.e imep,ugtlllle(:x(;efox('je, relterate the view taken in
the " order was iderati
3 E,Char.ge of misconduct for which the a palslsed on consideration
waefore, it was but incumb ppellant was suspended
RSt the appellant r ent upon the relevant authority to procez d
Fhline) Rules and ltl:rr:irm:?i?) GO\f/e;nment Servants (Efficiency 'ar?cl
hod : ation of his service i arhi o
¢ o0 manner is totally unjustifiable, unlawful ;:da‘?na?;b;jté‘:ry and

Ty
MR

In the y

L1t is dilx"ii‘tlgd Mtrgaz:c:spt the appeal and set, aside the impugned'
Shall be deemed { 1e appellant shall be reinstated into servi

_, 0 be in service from the date of his‘:suspe‘n:ilc‘;:r(\e

gh i
;l:Il also be entitled to all consequential benefits. ...

- * Appeal gcéepted .

of
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL., PESHAWAR

No.__698 /ST Dated _7 /4/ 2017

“To

The Superintendent Headquarters (Eastern) Prison,
Government of Khyber Pakhtunkhwa,
Haripur .

Subject: - JUDGMENT

I am directed to forward herewith a certified copy of J udgement dated
28.3.2017 passed by this Tribunal on the above subject for strict compliance.

Encl: As above : \
| RE%I‘S?‘A%‘Q—‘“T -

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR. *




