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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
'FRIBUNAL. PESHAWAR

'<V

Appeal No. T49/'^.Q13

Shafqat Ali Versus the Secretary Prisons, Khyber Pakhtunkhwa 
Peshawar and 2 others,

JUDGMENT

MUHAMMAD AZIM KHAN AFRIDL CHAIRMAN:^
; f \ii'i; ;'i;;; .'S
28.03,2017 Counsel for the appellant and Mr. Zdaullah, Government

Pleader alongwith Sohrab •Khan, Assistantfor respondents

present.

Shafqat Ali hereinafter referred to as the appellant has2
*1^

preferred the instant service appeal under Section 4 of the Khyber 

Pakhtunkhwa Service Tribunal Act, 1974 against original order

■C dated 07,02.2013 as well as final order dated 18.03.2013 vide

which his prayer for reinstatement-in service, was declined and0
hence the instant service appeal on 23,4.2:0f3. •O

Brief facts of the case of the appellant are that the appellant 

was serving as Warder at District Jail Swat when lijs services 

were terminated with immediate efJect due to unsatisfactory work 

and conduct during probation period vide impugned order 

referred to above and where-against his departmental

3.

representation was also rejected vide final order dated

18,03.2013.1
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h
Learned counsel for ihc appellant has argued that the 

impugned order of terminatipn froni service pf the apppHant is 

against facts and law as the procedure prcscnhpd fop pjlflHify 

under the Government of Khybei* Pakhlupkhwa Rules

were not followed. That the impugned order- was base^ on 

objectionable conduct and reputation of the appellant an^ as such 

he was entitled to opportunity of hearing as prescribed by rules. 

In support of his arguments learned counsel Ibr the appellant has

4.

placed reliance on case law reported'as 1Q87 - PLC(C,S) 7^6 

(l•ederal Service Tribunal), !984''*P'LC''(C.'S) 1*370 (Service 

IVib’unal Punjab) and PLD !974-Supfem’e 6o‘urU393.t

(.earned Government PIpader has argued that the appellant 

was not awarded any penalty. That no enquiry,was required under 

the rules. 'I'hat the impugned order is based c-p \\\c \vork gpd 

conduct of the appellant during probation period goyerncej by 

Section 11 of the Khyber Pakhtunkh\ya Civil Servants Act, 1973 ;

5.

.0
r\

6. We have heard arguments of learned counsel for the parlies
. .3 tr .

and perused the record.

Perusal of record would suggest that poidbrmancc of the
}

appellant was not found satislaclofy * during the peripd ' of 

probation and as such the competent'-authorily has formed an

7.

opinion, after assessing the work and conduct of the appellant that

his'work and conduct was not satisfactory. According Ip Section

11 of the said Act the services of a civil servant arc liable to 

termination without notice during the period of probation. Since 

no stigma of any kind warranting departmental action is attributed

- T"
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to the appellant as such we are of the liymblp view th^t there was 

no need to conduct a fcrmal cnfiuijw th? R^R ?9! R

For the above mentioned reasons the appeal ip dismissed, 

leaving the parties to bem their own costs, File he consigned to 

the record room.

8.

1\
1

(Mu mad^zhtiTvhan Afridi)

. (Nduhammad Amin Khan); . , ■
Member

t

ANNOUNCJn)
gB.03.2017
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V'22.11.2016 Appellant in person and Assistant AG for respohderitsj,' i;
respondent present. Appellant requested for adjournment. 'Request 

accepted. To come up for arguments on 2JB~ ‘ ' /"7 /
~T 7
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Clerk to counsel for the appellant and Mr. Sohrab Khan, Junior 

Clerk alongwith AddI: AG^for respondents present.

Member (Executive) is on leave as well as non-availability of learned

04.04.2016

The learned

y..»■

counsel for the appellant therefore, case is adjourned to 

for arguments before D.B.j=r- 7'//

Since 5"’ July has been declared as public Moliday on 

account of Eid-ul-ritarj therefore, the case is adjourned for 

arguments on 13.07.2016.

Counsel for the appellant and Mr. Sohrab Khan, 

■ Junior Clerk alongwith Mr. Muhammad Jan, GP for 

respondents present. Counsel for the appellant requested for 

adjournment. Request accepted. 'I'o come up for arguments

..■wm

on

(h
Member
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Neither appellant nor counsel for the appellant present. Mr. 

Sheharyar Khan, Assistant Supdt. Jail on behalf of respondents with 

AAG present. Written reply has not been received. To come up foS 

written reply/comments, positively, on 12.12.2014. * \

13.8.2014

0

//o ^

/

4r

■:.

■>

9 27.03.2015 Appellant in person and Mr. Sheharyar Khan, ASJ for respondents 

alongwith AddI: A.G present. Written reply submitted. The appeal is 

assigned to D.B for rejoinder and final hearing for 16.10.2015.

Cha^^n

{

•;

Appellant with counsel and Mr. Ziaullah, GP for respondents16.10.2015

present.-Counsel for the appellant submitted rejoinder on behalf of

appellant copy whereof is handed over the learned GP. To come

up for arguments on /•/ A>

Member

1
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Counsel for the appellant present. Preliminary arguments 

heard and case file perused. Counsel for the appellant contended that 

appellant has not been treated in accordance with law/rules. Against 

the impugned order dated 07.02.2013, he filed departmental appeal 

22.02.2013, which has been rejected on 18.03.2013 as claimed to 

have been received on 15.04.2013, hence the present appeal on 

23.04.2013. Points raised at the Bar need consideration. The appeal 

is admitted to regular hearing subject to all legal objections. The 

appellant is directed to deposit the security amount and process fee 

within 10 days. Thereafter, Notices be issued to the respondents. To 

come up for written reply/comments oh 19.06.2014.

09.04.2014V

on

- r' -r-

H- \
■ -\

i

lember

A V ^

forjmther proceedings.This case be put before the Final Bench09.04.2014

I'

iir

I

J
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None for the appellanrpresent. In pursuance of the 

Khyber Pakhtunkhwa Service Tribunals (Amendment)

-N

13.6.2013

Ordinance 2013, (Khyber Pakhtunkhwa ord. Il of 2013)-

the case is adjourned on note Reader for proceedings as

before on 16.7.2013. ->

' 'No one is present on behalf of the appellant. Notices be\ 16.07.2013

issued to the appellant/counsel for the appellant for preliminary
<

hearing on 17.09.2013.
\

\
ember

X

1-

v'
r

Neither the appellant nor his counsel present despite of 

proper service to them. As such the appeal is dismissed in default.

17.09.2013

File be consigned to the record.

ANNOUNCED
17.09.2013

Member

-'i

i

J

/

V ' 7^
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FORM OF ORDER SHEET
Court of

i--'

749/2013Case No.V,.

Date of order 
Proceedings

S.No. Order or other proceedings with signature of judge or Magistrate

.V

1 2 3

23/04/2013 The appeal of Mr. Shafaqat Ali presented today by 

Mr. Muhammad Adam Khati Advocate may be entered in the 

Institution Register and put up to the Worthy Chairman for 

preliminary hearing.

i

REGISTRAR
2 This case is entrusted to Primary Bench for preliminary 

hearing to be put up there on 1%
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /2015

fL/'J^iafqat Ali The Secretary etc.

B XI N D
T T T

ANNEXURB J PAGE Nos. 
Nos.

S.Noi DESCRIPTION OF DOCUMENTS
!! From To
L I

Memo or Appeal 01 - OA1.

2. Affidavit 05

Appointment order dt: 15.9.12 A 063.

• Termination order dts 07.02.13, B 074.

Representation dt: 22.02,2015* 0 08 -095.

Appellate Order 18.05.2015 10D6.

11.7. Wakalat Nama

-.t-:
“^otal:

Shafqat Ali

Throu;
0AM KhM

Khan
Advocate Mardan.Dt; 20.A.2015.

-



BEFORE THE KPK SERVICE TRIBDHAL PESHAWAR

Service Appeal No. /20I5

Shafqat Ali son of Mushtaq Ali (Bx-Warder,

District Jail Swat) resident of Mohallah PazalApad,

Kas.Kuroona, Mafdan. (Appellant)• # • • •

VERSUS

1. The Secretary Prisons, KPK, Peshawar.

2. The Superintendent, Head Quarter (Raster),

Prisom Haripur.

§. Inspector General of Prisons, KPK Peshawar.

(Respondents.

APPEAL UNDER SECTION -4, SERVICE TRIBUNAL;^,!. 1974

TO THE EFFECT THAT ORDER OF SUPERINTENDENT/

RESPONDENT No. 2, VIDE BETTER Wo. 298 DATED 7.2^U
■P

h
WHEREBY THE SERVICE OF APPELLANT IS TERMINATED AND '



Page-2

and the appeal therefrom is rejected by the

I.G. PRISONS/RSSPONDENT No. 5, VIDE LETTER

No. 7639 DATED 18.05.2015.

FACTS

That the ^p^ellant was appointed as Warder1.
K-

(BPS-5) under Respondents, dt?• <jr; .
A.

COPY ANNEXURE ‘A*

2. ®iat while posted at Swat, the Respondent No. 2,

terminated the service of Appellant vide letter

No. 298 dated 07.02.2015 on the alleged grounds

of unsatisfactory work and conduct.

COPY ANNEXURE

5. That grieved therefrom the Appellant preferred

Representation to Respondent ^o. 5, on 22,2.2015

Copy Ann exure * C\
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That The I.G. Prisotis/Respondent No. 3* rejected3.

the Representation vide letter-No• 7659 dated

18.03.2013* received on 15.^♦2013.

COPY ANNBXUKE *D*

That the impugned order is unjustified, against4.

the Law and facts and the same is liable to be

set aside on the following anongst many other

groundsj-

That the service records of appellant had been(I)

clean and favourable through-out his service.

There is no instance of the alleged nature in

support of the allegations.

(II) That there is no detail of the alleged

’’unsatisfactory work and conduct", mentioned

in the impugned order.

Ill) That the appellant is not provided the chance

of defence through-out and he is condemned

unheard.
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(f

IV) That the impugiied order is against the

provisions of the constitution of Islamic

Republic of Pakistan 1973» and against the

principles of natural justice.

That the Appe 1 lan t^hi n yiv ti i,i r the right of(V)

proper defence.

(V) That Appellant seeks leave.of this'Hon ble

Tribunal to claim further orders.

It is prayed that on acceptance of this Appeal,

setting-aside the impugned order, the AppeiJ-lant may

be reinstated into service with back service benefits.

with costs.

Submitted by

( Shafqat Ali )
mh lac?

Througl^DA^l m̂AN
,,,,^^/ocate 

HlGKXouii tvi^'<DAN
Muhammad Adam Khan
Advocate
Mardaa.Dt; 19.04.2G15.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
SSSSStStaSBSSasSBSSBSBBSSSSSaSSSSSaSSSBSSBBSSSSSaSS

/2015Service Appeal No.

v/s The Secretary Prisons, etc.Siafqat Ali

AFFIDAVIT

I, Shafqat Ali, The Petitioner do hereby state on

solemn affirmation that the contents of the
• •\.

accompanied Appeal are true and correct to the best

of my knowledge and belief and that nothing has been

concealed from this Hon'ble Tribunal,

shafqat ali (Deponent)Dt; 20.A.2015.

A
A

AdVG-iTStC* _______
rTJjraah.

.ADated



'A''o AnnoxuraPage No. OFFJCHOl'TMH 
SUPEUINIENDRNT 

HEADQU^TERS PRISON PESHAWAR 
No. /P.Edt:^ /C /2012''’Oku''''*'

To

Mr. Shafqat AH s/o MusL^tao All
Mohallah Fazal Abad. Kas Koroona, Tehsil & District Mardan. ATIMSTED

- ADAN" KHANSubject;
Memo;

APPOINTMENT AS WARDER tBPS-05)

i

<\Reference your test/ interview for the subject post. 
You are hereby offered the post of temporary Warder in {BPS-05) (5400-260-13200) and other usual 

allowances as admissible under the rules subject to the following conditions: - V

You are liable to serve any^vhere in the jails of Khyber Pukhtunkhwa.
Your appointment is purely temporary and your services can be ,termjnate^d: aVany ti^'^ithout 

assigning any reason during probationary period.
For all other purposes such as pay. T.A a Medical attendance etc.-'^uwiHbegoverned by the rules 

applicable to the government servants of your category.
The terms and conditions of your appointment as Warder w^e thos^^Ja^d.'^own In the NWFP 

Prisons Rules 1985, Prisons Department (Recruitmen^NPrombtions ;a-5a(i^^) rules 1980 and all 

other rules and regulations prescribed to^ C^ernm^r'Servants or the rules which may be
promulgated by the Government from time to.timVm this behalf. ^ ^
Your appointment will be subject to your l\fedicaUtn^^
No TA/ DA will be admissible to you on joinih^^ur"firs^ppointme'nt.
You cannot resign from the seryice'ii^ediatel^buVwHI^^ to put in writing at least one month prior 

notice or in lieu thereof, one month baVshall be'forf^ted from you.
Your appointment is subject to^ulfillmerU of^llthe c^diS)ns laid down in the services rules.

You will be on probation fo^,^_^^r^d.of two^Jare extendable to one more year.

On your report that you have accepted all the above terms and
conditions and i^you toTep^A^i^m^^ days of the receipt of this appointment order. It will be
presumed th'|^^y,ou^hev^e^c!ined^t(^ccep‘t this offer, hence this order of appointment shall 

cancelled.'

1-
\2-
{

3-

4-

. 5-
6-
7-

8-

j 9-
10-

stand

You are directed to^atten^^^^^ immediately for your Medical Examinations at Police &
Se?vices HospitahPeshawar^

11-

i
)I

i.V
' su ENT

HEADQUARTETOgRISON PE^AWAR
Endorsement No;

Copy of the above is forv/arded to the: - '' \
for atl'^purpos^es named newly appointed Warder is attached with his Jail

District Accounts Officer Sv/at.

'1-

2-

V

;ndent \ /)
RISON PESHAWAR

SUPER
HEADQUARTEf

Musawer/-

I
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FR{>! : CPHARIPUR .

W: f-ra.^ : 0995613196.V Feb. 12 2013 ilMQPN PI
it*;ii'i 'S'-I ■Mj

Annexiro
CENTRAL PBISON ■

4HARIP^to ■ -V.
:■

ATWSTED IOffice pr
Superintendent

1 c:v> ^DAIV) KHAN
2r^_Dated / 02/2013 :

the
Centr.

•i.'
!

■ i-tQFi ICE Orofr :iH1mDue to uusotisKpton^ Work and conduct duruig
pro ation period, the services of u-adcr Shafqat Ali s/o Mushtaq lli
arlachcd to District Jail Swat are hereb, rennina^d, ivith imrnedilte 

eifect. ■ ■ ^ ■

f

V

'i::/
•i:/ / I:
{,

''Superintendent
l)E.\fiQUAR7'ER (EAS'I ERN) 

Pi>rSON HART&jR

:r/7 im ■
nii

'li (
.!,•/
r

1

Copy fomWded to the:- 
1. ^specTor Cenewi of Prisons, Kiiyb-.: Pukiuuoidju a. Pesluuvar 

District Jail, Swa; with refeffrv?e 
422-WE dated 01-02-3013 

3. District Accounts Officer, Swat.

11

J,
to hjs Memo i\o.

■f

j f-
'•T !

s..

SUPERINTENDENT 
ilEAl>QUARTER (EA.STE 

i'UlSON RARIf%^

•■ M
T',

j .3

p'

; ;
}i\'

riil'.
i-1r
Hi'

• l.'5

i-r.:r[
i'-
;!:Ji
if:fc-

1

dyrar
• 3:
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IOKFICKOUnt 
INSPECTOR GENF.R.AL OF PRISONS, 

KHVBER PAKHTI NKHWA PF.SHAWAR.
y
> A

ATTESTEDNO.

ADA(^ KhMt'iDATED

To
The Supcnn^?r.dc“u. 
tIcadq'jancr^ Priso.'i ilanpur. •;

departmkntai. appealSvibieci-
Memo:

I am diroci^ ic ttiez :o you; letter \o. E dated 07-3-2013 on ihc subject

and 10 e<in\ e>' thai ihc appeal o:' Mr.ShaTiqai Ali E\-wa:der regard;:ig set aside ’he penalty of

b> Ihc Appellate Auihorily

!
‘icrniinaiion from service ha' been examined and rciccted 

(l.(j,Prisons).
:

Please inl'onn him accordingly.
:/

ASSIST'I^T DIREC^roR(AjjMN)^
FOR r\‘SPECT0R GENERA!. OF PRISONS. 
RHYDl'R PAKHTt N'RHWA PF.SFL\WAR .1

i

i
V'

ii

t
! '

,5
^ .

I ,

I

G:.\n4>ii Oati, M<. Disc .Oji'iit.OJ.D I>R.\V7S1^5-2*I2

■:
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3)^ foBSTTER COPY O

OPEICE OP THE INSPECTOR GENERAL OP PRISONS

PESHAWAR:

7639No.

DATED 18,03.2013

To

The Superintendent, 
Headquarters Prison Haripur.

Sub: DEPARTMENTAL APPEAL

Memo:

I am directed to refer to your letter No. 1479-V/E 

dated 07.03.2015 on the subject and to convey that the 

appeal of Mr. Shafqat Ali Ex-Warder regarding set aside 

the peanlty of termination from service has been examined 

and rejected by the Appellate Authority (I.G.Prisons).

Please inform him accordingly.

Sd/-

itesistant Director(Admn)
Por Inspector General of Prisons,
Khyber Pakhtoonkhwa, Peshawar.

....

i
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B.A. LLB Advocate 
HIGH Court MARDAN
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' ■" Appellant with coiM^el present. Preliminary arguments 

heard and case file perused. Perusal of the case file reveals that the 

appellant has impugned his termination order dated 07.02.2013, 

against which the appellant filed departmental appeal which was 

also dismissed vide order dated 18.03.2013. The instant appeal 

filed by the appellant on 23.04.2013, after expiry of limitation 

period of 30 days, however learned counsel was of the view that 

rejection of the departmental appeal it was communicated to the 

appellant on 15.04.2013, therefore, the appeal is not barred by 

time. Since there is nothing on record to prove appellants 

communication, therefore, in the interest of justice pre-admission 

notice be issued to the respondents/GP to bring the record before 

the Tribunal to the effects that on what date departmental order was 

communicated to the appellant. To come up for preliminary 

arguments on 26.02.2014. Il

03.01.2014

!

Member

Appellant in person and Mr. Sheharyar, Supdt with Mr. Zia26.02.2014

Ullah, GP for the respondents present. Representative of the

respondents requested for time to produce the relevant record.

Request is accepted. To come up for further prcpeedings on

09.04.2014.

Member

,-s



7•c.

Appellant in person present and submitted an application for 

restoration of service appeal No.749/2013 which was dismissed in

25.09.2013

default due to non-prosecution on 17.09.2013. To come up for

arguments on application for restoration of appeal on 11.12.2013/W'l^

Mml ^ ■/fc t -^EMBER..

1

Counsel for the appellant and Mr. Zia Ullah, GP for the 

respondent present. Arguments on application heard. The appeal 

is restored. The learned counsel for the appellant requested for 

adjournment. To come up for further preliminary hearing

11.12.2013

03.01.2014.

S X
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BSFGRE_THE_SSRVICE_TRIBUNAL_^_PBSHAWAR

/2013CM No.

In Decided on 16,0^,2613
Service Appeal No. 7^9/2013

Shafqat Ali son of Muehtaq Ali (Ex-Warder District

Jail Swat) resident of Mohallah Fazal A^jad, Kas -

Kuroona, T^hsil and District Mardan (Applicant)

VERSUS

1.,The Secretary Prisons, KPK Peshawar.

2. The Superintendent Head Quarter (Easter^^ 

Prisons Haripur, •"

3. The Inspector General of Prisons, KPK, Peshawar.

(Respondents)

APPLICATION FOR RBSDOEATION OF SERVICE APPEAL

NO. 749/2013 DISMISSED IN DEFAULT OF APPEARANCE

ON 16.09.2013.

Sir,

1. That the above captioned Appeal was pending

.rl>

adjudication before this Honourable Tribunal. -1
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which is dismissed in default of appearance

on 16.09*2015.

That the absence on the part of applicant was2.

not wilful and deliberate.

T^at Parcha Peshi was misplaced from applicant '5.

and he was of the openion that the Appeal is

fixed for hearing on 19.09.2015- when

he appeared on 19.09.2015, it was learnt that

the same is dismissed in default on 16,09.2015.

That the Counsel of Aeppllant had no notice

about the date of hearing.

That valuable rights of Appellant are involved5.

in the Appeal and the same needs adjudication

on merits.

5/-Contd
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It is prayed that the Appeal may be

ordered to be restored.

Appellant

( shafqat ALI )

Through

MUHAMMAD ADAM KHAN

dt;2g'.09.20l3 Advocate Mardan.
K

AFFIDAVIT

It son of Mushtaq Axi / Appellant

do hereby state on solemn affirmation that

the contents of the above mentioned application

are true and correct to the best of my knowledge

and belief. Nothing has been concealed from

this Honourable Court.

Dt; 2g'.09.20l3. SHafqat Ali(Dgponent)

h

ATTIStED I

I Mfsrdafv__
\



M.- VC BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWARr< In the matter of Service Appeal No.749 of 2013
Filed by Ex- Warder Shafqat Ali
{Attached to District Jail Swat........................... Appellant

VS

The Secretary to Government of Khyber Palditunkhwa, Home and Tribal 
Affairs Department, Peshawar.
The Superintendent Central Prison Haripur
The Inspector General of Prisons Khyber Pakhtunkhwa Peshawar.

1-

2-
3-

Respondeiits

Preliminary Objections:

(i) That the appellant has got no cause of action.
, I

That the appeal is incompetent & not maintainable in its present form.

That the appellant is estopped by his own conduct to bring the present 
appeal.
That the appellant has no locus standi.

That the appeal is bad for mis-joinder & non-joinder'of necessary 
.parties.
That the appeal is badly time barred.

(ii)
(iii

A (iv)

I? v> (V)

(vi)n
y Facts:

Pertains to record, hence, no comments.1.

Pert ains to record, hence, no comments.2
•f

^ .3. Pertains to record, hence, no comments.

A. Pertains to record, hence, no comments.
'■ /

Incorrect. The termination order is justified, according to law & rules

and is liable to be upheld.

Grounds:

I. Incorrect. The appellant has worse service history envisaged in the 

following facts.

a. The official concerned was served upon a show case notice vide this 

office Endstt; No. 985-88 dated 24-10-2012 during the period of 

attachment with Internment Centre lakki Marwat (copy enclosed as 

Annex-A).

b. An inquiry against him was conducted and personally heard by 

Superintendent District Jail Swat on the complaint of In-charge

A



1•y.

/•

Internment Centre Paitham. He was found guilty and posted to 

Internment Centre Fizagate for duty (copy enclosed as Annex-B). 

Incorrect. Despite the verbal warnings by the Superintendent jail Swat, 

he quarrelled with fellow namely Ijaz Ahmad hurt him with a stone on 

the forehead and badly injured him; he was stitched at Saidu Shareef 

Hospital. Hence, he rendered himself to gross misconduct and 

negligence vide Superintendent District Jail Swat Memo No. 422/WE 

dated 01-02-2012 (copy enclosed as Annex-C).

Incorrect. As replied in Para-I & 11 above. Hence, his services were 

liable to be terminated during probation period vide Superintendent 

Headquarter prisons, Peshawar No. 541 dated09-05-2012 (copy 

enclosed as Annex-Q).

Incorrect. The impugned order is neither against the spirit of 

constitution of Pakistan nor against the gp^/erning rules of civil servant 

and Pakistan Prisons Rules.

Incorrect. Proper inquiry was conducted by the Superintendent District 

jail Swat. Statement of witness (fellow warders) was recorded and 

reasonable opportunity was provided to him. His services were 

terminated on the ground of misconduct,& unsatisfactory work.

That the respondents seek permission to raise additional ground at the 

time of arguments.

It is prayed that the appeal may be dismissed with costs.

II.

III.

IV.

V

0

1- SECU^TARY TO GOVERNMENT ORKRYBER PAKHTUNKHWA, 
HOME & TRIBAL AFFAIRs"5eP^ARTME^T, 

PESHAWAR.
(RESPONDENT U 1)

SUPERINTENDENT
2- CIRLE HEAD QUARTERS ^SON HARIPUR. 

(RESPONDEJ^^Or^

/

3- INSPECTOR GENERAL OF PRISONS, 
KHYB™=mKH/uNKHWA PESHAWAR. 

f^f PESHAWAR. 
VjyRESPONDENT U 3)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

In the matter of 

Service Appeal No.749 of 2013 
Filed by Ex- Warder Shafqat Ali 
(Attached to District Jail Swat... Appellant

VS

1- The Secretary to Government of Khyber Pakhtunkhwa, Home and Tribal 
Affairs Department, Peshawar.
The Superintendent Headquarter (Eastern) Prison Haripur 

The Inspector General of Prisons Khyber Pakhtunkhwa Peshawar.
2-
3-

Respondents

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENT NO. 1 TO 3.

We the undersigned respondents do hereby solemnly affinn that the 

contents of the para-wise comments on the above cited appeal are true and correct to 

the best of our knowledge and belief and that 

from this honourable court.
material facts has been kept secretno

1- SECRETARY TO GOVERNMENT OF KHYBER PAKHTUNKHWA, 
HOME & TRIBAL AFFAIRS DE^RTMENT, 

PESHAWAR.
(RESPONDENT U I)

2- SUPERim^’NDENT 
CIRLE HEAD QUARTERS (Eastem)JRISON HARIPUR 

(RESPONDENT #

3- INSPECTOR GE 
KH^^PAKHI

[k (RESPONDENT #3)

ERAL OF PRISONS, 
NKHWA, PESHAWAR.
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SHOW CAUSE NOTOTE UNDER RULE-5 Vi) READ WITk 
RULE-7 OF TIIE KHYBER PAKHTUNKHVv^A OOVERNMF.Nhf^ 
SERVANtS rEFFlCitEr^CY DISOTPT.TNE) RULES 2011. I

; ;
V ^

I

: ;
You Warder Shafqat Ali attached District Jail Swat for tke purpose of pdy 

and for the purpose of duty with Internment Center, Lakki Marwat remained 
absent from duty on 03-08-2012.

I, Masud-in-Rehman Superintendent Headquarters Prisons Haripur as 
competent authority, am satisfied by report submitted by the In-Charo‘=‘ 
toemment Center Lakki Marwat Memo; No. 95-96 dated 06-08-2012 and Ihtrc 
is no need of holding any further inquir)'.

Now therefore, you Warder Shafqat Ali are hereby called upon to sliow 
cause with in seven days as to why punishment of Removal from Service 
not be awarded to you for your above stated act.

In c^se your reply does not reach this office within stipulated period, 
ex-parte action shell be taken against you.

, ?

f

may

SUPERINTENOENT 
CIRCLE H/Qs PRISON HARIPUR

Endst No. ^

Copy of the above is forwarded to Ihe:-
1. Inspector Oener:;! of Prirons, Lhyber Pakhr..n'd’.v/3, Pcv. rb iw^"- 

reference to his Endstt; No. 21975-76 dated 28-08-2012.
2. In-charge Internment Center, Lakki Marwat. A cdjy of the show cause 

notice duly signed by the accused may plea; ;e be returned to this 
Headquarter as a token of receipt and office recorc.

V'iil:

L^arder Shafqat AH c/p In-charge Internment Ceiier, Lal^ 
lA- Superintendent District Jail Swat. ^

arwat.

, SUPrimO’ElWENT 
«:jfRCLE H/QS PWSJ-

HARIPUR
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■r r'-- nuFlPF OF THE «;ilPgRINTENDPNT nTSTRICT 3AIL_SWM

February 01, 2013.
No.,

To

The Superintendent 
Headquarter Jail Haripur

mcfTPi TNARY amON/TERMINATION QF SERVICES,
Subiecti- 
Dear Sir; kind information that one warderIt is submitted for your

RzS, IwTqUJeS"
one at the right side of the head were stitched in Saidu Teaching ^ospita •

It is submitted that warder Shafquat Aii is criminal minded 

person and also quarreled with his fellow warders in the past. He is also an 

addict and said to be deserted from Pak army. He was detailed to 
internment Centre Paithom, Swat. But he was not disciplined and violated 

rules and his detailment to the said centre was withdrawn on the '‘equest 
the.lncharge Assistant Superintendent of the said Centre(report attached . 
He was detailed to Internment Centre Fizagat, Swat and was verba y 
directed to abide by the rules.. But he did not mend his ways and badly

p,« of «. coocomod Is gosss-
misconduct and even a crime. He is black mole on the face of prisons
department and his retention will be injurious.

In light of the above submission, it is, requested that the
services of the said warder namely Shafqat All s/o Mushtaq Ali may be 

terminated with immediate effect as he could not completed his Probation 
period of one year successfully as-he has been appointed in the
Prisons Department as warder on 23-05-2012.

The matter may be treated as mostyurgent lease.

k- - •
SUPEWtTfgNDENT 

DISTRICT JAIL SWAT

Endst.No.

Copy of the above is forwarded to;
Inspector General of Prisons, Khyber PakhtunKhwa, Peshawar

for information and necessary action please.
2. The Incharge Internment Centre Fizagat, Swat.

The1.

6c
SUPERINTENDENT

district jail swat
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OFi-lCE OF I'i-iH
SIIZ^EINIENOENI

HEADQUARTERS PRISON PESHAWAR 
• No. /'</ /< /2()12

Page No._,IP
To

Mr. Shnfqat AN s/o iWushtaa All ■
Mohaliah Fazai Abad. Kas Koroona. Tehsil & District Mardan. ATMSTED

•• ADA?^fKHAf.'Subject:
Memo:

APPOINTMENT AS WARDER {BPS-05t

Reference your test/ interview for the subject post.
You are hereby offered the post of temporary Warder in (8PS-05) C5400-26Q;,13206i:an^ other usual 

allowances as admissible under the rules sutyect to the following cpnditions;- -. i -i.
You are liable to serve anywhere in the jails of Khyber Pukhlunkhwa'
Your appointment is purely temporary and your services can be^terrnillatec^■4YVhyl'tw

For all other purposes such as pay. T.A & Medical attendap^;etci)|bu4tljb^ the rules

applicable to the government servants of your category. 4

1-
2-

assigning any reason during probationary poriod.
3-

V ' ‘

4- The terms and conditions of your appointment as Warder will'be 'those^ia's^ laid: down in the NWFPr “ r: ^ “ rr:
promulgated by the Government from time. tqiimd:irtti^is lDeHa^^^ % '

Your appointment will be su^ect to '

No TAJ DA will be admissible to you,on ioimnp^%^p|3ir|ti4nl.
You cannot resign from the seryi«;imh?edia|)^^|-h^ to put in writing at least one month prior 

notice or in lieu thereof, one joc^tb-paiTshall bq^orfeit^^m you.
8- Your appointment is subj^t tp;ffilfilirri^^of ail theoonditions laid down in the semces rules.
9- Youwillbeonprobatic|p^^::^||jg^^3:aendab|etoonemoreyear. ■ /

10- on your report that you have accepted a,I the
conditions of the receipt of this appointment order. It will be '

shall stand .

5-
6-
7-

j

11- Yor^are directedtp|^^i^0ffice immediately for your Medical ExaminaHons

mW ■

at Police &

T ■ ■ 1-i.: •x ^ .
■i-:; \

-su ENT \
HEADQUARTEFfS gRISON PESI^WAREndorsement No:

Copy of the above is forv/arded to the: - 
for aTpurposes ^*^*'^**^^ obove named new|y appointed Warder is attached with his Jail

District Accounts Officer Swat.

\
•1-

2-

SUP^

HEADQUARTEt
INDENT \ n 
RISON RESHAWAR

Musowcr/-

A
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: ':PH•^C‘ I pV ,^-N^ Fft-: fo. Apr. 1? 2013 12:35Fn PI c

Anr^GKur-OKFlCKOKniK
INSPECTOR GENER.\L OF PRISONS, 

KHVBER PAKhTlNKHWA PESHAWAR.
\

\J'•'A

7^Clf•ii*',

ATTISi'E5 :NO.•••

K5'^• M r> h '•.

ADAMS' Kdated T'l r'y I i

To

The Supv*rinifr.ic“.:. 
lleadcjUjncrS'Pri>oi: Ha.'-.pur.

S'.jbicci -
Memo:

DEPART.MKNTAl. APPEAL

I am difvVKd to r?:>r ;o you: icner No.l-'^-WE dated 07-5-2013 on ihc subject 
and 10 ctv.'c) lhai ilic appeal O! NL'.ShaJlqai Ali E\-v\a:der regarding >ct aside :hc penaltv of 
lerir.injuoii from scr\jce ha5 peer: examined and rcjccicd
ll Ci,Pr:Mi)n>.t,

b> Ihc Appellate Authority

Ploi^e inl'omi him acco.'cingI\,
:/

ASSIST'^T DIREC roR(Ali^N0^

FOR rXSPECTOK GENERAL OF PRISONS./* 
RHYDLR PAKHTUNKHWA PF.SH/WVAR ,

1

V

!

U; \n*\*u>.i» \|\ Doc Oi^srOI.O
r

J)
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SlDDIQ Javaid Chaudhry
{Waheeduddm Ahmad, J)

V. duvi. ur "
392 SC All Pakistan Legal Decisions [OHD.

Vot.
for convenience of cnltivation or some other rea^nn r..^, ^8 r 1 iota Supreme Court 393__

Plot No. 836 alone and not also Plots Nos. 833 and 8U 8 xA-Kf\r> STDDIO JAVAID CHAUDHRY—Appellant 
Plot No. 837. Baillio in his work on MuhamLdan U.‘ ! UHAMMAD SIDDIQ 
Edition at p. 475) defines the right of pre-emption in the foil m/t:qx
terms : M GOVERNMENT OF WEbl

“The original meaning of ^/loo/a is conjunction. Inlaw it is a rij 
take possession of a purchased parcel of land for a similar (jj 
and quantity)^of the pricethat has been set on it to ihc p.jr^l.
The cause of it is the conjunction of the property of the 
person claiming the right with the subject of tlie 
In Vol. Ill of Hamilton’s Hedaya (at p. 591), it is stated th.it jii 
takes place with regard to all lands or houses, and the author %
Besides, according to our tenets the grand principle of .v.W/a? 
conjunction of property and its objects to prevent the 
arising from a disagreable neighbour and this then isofcqual^ 
whether the thing is divisible or otherwise.”

Now if the grand principle of 5/100/fl is the conjunction of property l 
its object is to prevent vexation arising from a <iis;if!rr<J!^ GOVERNMENT OF 
neighbour, it is clear that the object in this case would he frusirsi? m -q- logo 14
the decree of the learned Judge of this Court were ailiri ^yj! App^^’^ *
According to that decree the plaintiff would, no doubt, hroi ater 1974. Court of
borders extended by the inclusion in his land of part of Plot .N'a 1 fmm the iudgment and orders of the lorm f ^955 and
but he would be left in the same predicament as that in in Writ Petitions Nos. 2096 of 1964, 1^
was before pre-emption, namely that he will still have the vrrs fean.^^hore^i^^^^^ 1967 and 25th January 1-90/;.
as neighbours. In our opinion with all deference to cur ksri C1965, hate ,
brother, the subject-matter of the sale being the entire parcel of li ^ryices_ •
made up of three plots—and this parcel of land adjoins the plalw* . Definition and liability of.
land—the entire subject-matter of the sale should be held to 2-) Wwationer service subject to the condition
the plaintiff being entitled to pre-empt that by right of vicinafe. K^bationer is a person who is ta , . period that he is on
is entitled to pre-empt the entire subject-matter of the sale iUiJ sure footing only . ^.g^ained in service, [p. 401M
merely a part." 1,, ,hows that he is a fit person ^

In the light of the above discussion, I am of the opinion, that the on probation is ,g ^fuse to obey orders,
taken m the earlier decision of the Peshawar High Court that each nn<l '^t is subject. He cannot, for ®^P r 401IB
Khasra or field constitutes a separate property is erroneous. own hours of duty, or indulge m any P •

After careful consideration of the point involved in this mailer, I j xi Ahmad and others s. Miss Azr^- eroze ^
the opinion, that the sale of a parcel of land comprised in more ihas . Muhammad ^
Khasra numbers will not be the sale of as many properties as there are L D 1968 b p L D 1961 Lah. 808 rej.
numbers, but will be only of one property represented by that parcel o' ^^^^^ontgomery an

In my opinion, the law enunciated in Muhammad Toujru/y. PaWstan(1962>- _ipp,5_show-cause notice—Proba-
is correct. In that view of the matter, the appeal was rightly disciuj- _'permination of se unsatisfactory work Such
the High Court and there is no ground to interfere. lito’s-service terminated on -e-vice but within domain

not dismissal or removal from ^
plractor "-^nSict-Such course^^storei^

case.

PAKISTAN—Respondent

AND
C. A. No. 14 of 1970 

ABDUL RASHID ABBASt-Appellant
versus , .

POLICE, MUZAFFAROARH-R*spondents
and 2 OTHERS 

AND
C. A. No. 97 of 1970

HUSSAIN MALIK—Appellant

P*

fuNTENDENT OF

'•cid

mumtaz
ver5U5

WEST PAKISTAN—Respondent
and 97 of 1970, decided on 2nd

5

In the result, the appeal is dismissed with no order as to costs.
Appeal disa"'S. A. H.

5

? f
4I

ki
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termination will be in term of the

^ticle 177 Z'the
no^B^-pi^Erenqiriry_against him musfsT^fl^^^'o^fT^

officeTrofTor™;^^^

amouTd ^ to“ r^ZZ'Tnd *d“Sa;Zi,r-‘'“,h‘^™'"^‘'"S ■■ 
and they were entitled to a withm the meaning ofConst,Jtionofpt^fan096V M

Riaz AH Khan 
Sarwar v. Pakist

295 of 1969, 14
^„‘Stpptal No. 295 of 1965 «t= appellant ,^^W‘>‘,Z?stan CM

ijthe 25th September as Ovil Judg probation fora
^(Judicial the date he actually resumed duty.

Pakistan Civil Services Snated without notice.

£r“.Si.". -«S"»
F=£“:rfs?-c«*KS?ss

2SX* !Ur,i MuhanimMohammad Mumtaz Khan v. Gowr.

were allegations against l!ic ap^ 

llicir
. ,. , AriK.}|.
Article 177

'
C7rt

rederation of Pakistan P T.D josg s CfPak- nV: "^nPS initial prooationary per Court, it appearsRaja Muhammad Afzal Khan V I D^^sfs'c (i'lS record of . the appellant prodnced^^ by the Jr ^Com , ^_^PP

........... -'The relevantnment o

t two years.
LExr»/a«ianb/j.—Officiating service
^ TSrrespondingorahigher post may

the period of probation.

^3;Sno::^;ir:of^^iodcf.—^
i: SmIXs appointmentor if.his work or conduct has in the opm.on 

of Government, not been satisfactory
^a) dispense with ° ^ period not exceeding two years
i (6) extend the penod g^piry of such period pass such orders as

ZZirhavr;afse°d Sri^Zro^n tL expiry of the initial probat.onary

and service spent on deputation to 
be allowed to count towards

member of the service during the

C. A. No. 295 of 1969

C. A. No. 14 of 1970

Court instructed br 4

Rcijwa, AdlotiTJtith hfraHnstruc^ed r^^^'^ate-General PunJab(V^J 

Respondents. Advocate-on-Recor*l

FI A. No. 97 of 1970 ■ ”
"" ■^''|K»nppeUantmoved a petition .^oje Governor^of West

Advocate ■^- ?was'lakeTorit aZ no reply sent undw ArtMf98 o?i962
Respondent. ™tructed by Ijaz ^/r, Advocate-on-Reconl the order of termination of h.s sav.ce under

Date of hearing : Utb April 1974. W?U on965, on the ground that the appellant

u.

I



vo.xili
Civil Appeal No. 97 of Semces (JudicialrrX in^he West Pakistan Ovil Semces charge on

wter dated the 27th Jul> 196 • on probation
i ^ c..nff.mher 1961. He was to be 50ns departmental

^'^iod^oV two years. He was also g /^ices (Judicial Branch)
IXn, prescribed in the West P^^'^J^'j.^jtereTable to be terminated
T-\962 and if he fails to do so his s appointment the
gL notice. Under Clause VIl of '% ^3 Conduct Rules and

The appellant challenged the order of the- High Court .n Civ., Pc,,,i jiS'SS- 'f

&r,:; 1“SX'c
permanent member of a service. Leave was granted to considc • i ^
correctness of this decision. s‘imcu 10 consider lbfj|t ^^^ibed period,

396 SC OF WBSl TAIWAll Pakistan Legal Dbcisions

w.as entitled to protection of Article 177 of the Constitution and in r mW 
no opportunity was afforded to him, his dismissal from service wa.l-*** 
lawful authority. It was further pleaded that the provisions of n ^ 
.lystice has been violated. His writ petition along with Writ P r 
No. 2096 of 1964, came up for hearing before a Division Bench of th/pT 
High Court of West Pakistan, Lahore and these petitions were dismi«;<Lf^ 
a single judgment dated the 31st January 1967, for the reasons S1!
Writ Petition No. 2096 of 1964. The grievance of the appellant is thai^^ 
case was not considered by the High Court and the High Court li ^ 
up his case with the case of Mumtaz Hussain Malik in 
appeal.

appointed
Branch),was

i

V*

as
the connect

tioned in (q) above, without
fnr 7*^ approved as caiidiiUtf ‘^'■no'anv cause,^b%ne month’s notice ^^efeited or
for appointment as Assistant Sub-Inspector of Police on three years'pfbi. t orovided that one months p y -V
uon on the 1st March 1962, with the approval of the Deputy (aspa^of. m 'Va Ic the case may be, in lieu of notice. oftheGeneral of Police, Multan Range. His appointment was made by i!« % Stanted. ■ ^ dispensed with under

G^^ette Notification iThe services o the appel a^ "Sod of ^o'
Police Training InMimifl St Pakistan Civil Services ( unsatisfactory ^®”:ndifferent.

for the completion of Inter-Class Course and was declared successful. 11s ak and conduct have been j-^iee record show that he ^
was posted for the completion of‘D’ Course to Police Station, Klim, G-nL gon. The remarks made mb ss .^oW^na
Durin^is posting at Police Station, Khan Garh, a complaint was rcccn-j fwas unpunctual been reproduced 7f
against him by S H. O. Khan Garh who conducted7n inquiry am, fopt. Relevant rule 8 ^^3 the order ot
the allegations. Thereafter the respondent deputed the District Jnspcci.x. ' Srts'in Civil Appeal No. 295 August 1964 by
Alipur, to probe into the al egalions against the appellant. The said Otllcci Inination <of his service Hmh Court of’v. rmirt'on the
reported that the appellant has demanded Rs. 40 as illegal gratification tram «2096 of 1964 Division Bench of the High Co r onjhc
Ghularn Saruar and Khuda Bakhsh for showing them favour in his Dailj ititpetition was dismissed V probationer has no c
Diary Report No 14 dated the 15th June 1965. It was alleged that IN & January 1967, on the ground that
appellant summoned these persons knowing that he was taking cognizancr weetion. . c' \ eave to Appeal No. 124
of a non-cogmzable offence. The appellant was charge-sheeted anil . W-. ,„„eltant filed Civil Petition for i 1957, On a review
summary of allegations against him was sent to him. He was called u;«i, MeS ““Si was dismissed on the 30th June 1967, to
to show cause as to why major penally under Government (Efficiency and fe^7 «h™’ leave to the Court in Riaz Ali Khan
Discphne) Rules 1960 may not be imposed against him. The appdbm o° ectne“of the decision of the High Court 1
submitted his reply on the 26th February 1965. After considering the replv. Wsider the correctness 
the appellant was discharged from service vide order dated the 27th February 
1965, on the ground that he was not likely to make a good Police Ofiiccf 
and there were complaints of corruption and misconduct against him. The 
appellant hied an appeal against this order before the Deputy Inspcciof’
General of Police which was dismissed on the 13th July 1965. He took up 
the matter in revision before the Additional Inspector-General of Police but 
was unsuccessful there also.

j&Railway employee’s employment, by n

Bd) P L D 1967 Lah. 491

- Thereafter the appellant-filed Writ Petition No. 2005 of 1965 in thf 
former High Court of West Pakistan, Lahore, which was dismissed by i 
pivision Benchonthe25th January 1967. The appellant filed Civil Petiii'^ 
for Special Uave to Appeal No. 148 of 1967 and leave was granted to hio 
to consider the question whether a probationer has an assurance of contiiiuanci 
in service equal to those of a permanent employee and cannot be removed cfl 
a mere declaration of unsatisfactory, service.

(1) P L D 1967 Lah. 491
(2) P L D 1962 S C 142

‘hlk



t-‘>-soonduct.o^inarilydebars^p-on«

notice, was a violation of the guarantee of employment cn- "?** feloyment under Government, Terminat^n ot
section 240 (3) of the Act of 1935. This case ^J^rfuX oo"T^\ f contract though it may have
Abdul Majid Sheikh V. Mushafee Ahmad and others {]). It was held in^ h^ amount to removal . contract
that the decision in Ghulam Sarwar's case was also applicable to an S^er terminating the service u^ty of misconduct,
holding an appointment indefinite in duration, although not in a subTtS’' .enforced pro^ does not amount
capacity, but expressly described as temporary. In the case of Wa^ germination of semce Euless the order terminal-

Just as a person who is a temporary employee is also in scrvi„ « K employee."
holds a civil post, similarly a probationer is also in cwi! servW I ^ empioy

- holds a civ.l post. He is equally subject to all checks to wi,ich"“l ff Kamal Mustafa Bokhari, learned Assistant Advocate-GenerahPmy
permanent Government servant is subject. He cannot for cTnmnt*iS'rp!nondents has referred to the cases ofrefuse to obey orders, keep his own hours of duty, or indulge iiM^^^K iLc (t). Mohamad
malpractice. If his termination of service is not z izrn^\n-yVlwm/rn,inn of Pakistan v. Raja Mohammad Afzal Khan Q), Monammaa
simpliciter hi the sense in which termination is used as distinei/ishj^in v. auverumeu/ of West Pakistan Mohjm^
from dismissa or removal but tantamounts to removal and dis^Tl,-.^t&rf Malik, Chairman, District Family Planning .-f
then It cannot be brought about without the formality of a sh:,,. ^ cases are under section 240 of the Government
cause notice and he too is eligible to a show-cause notice. Ai.fc^ ^f decision of some of these cases is that if a temporary Govern
example, where it is due to his conduct of the employee then th« k is discharged from service on account of misconduct, it was an o
agreement or appointment letter, which placed him unde? orob'lil; sal within the meaning of section 240. Governmen of lnd aAct 
as we have stated earher. will, not be permitted to contract out „( to if the oppoihunity required by that section v as no »iven ^
the prows,ons of the const.tut|on. so as to say that as you arc „n . “fuismissal vouldbevoid. ‘tt“pect,™ of wuetto 
probation, therefore, even though you are being disiamr.! gent or temporary employee, 
or removed from service, you will not be given a show. S was held that the first taiV.ative appointment ot 
^aiise notice. This /^ov^dng to do that indirectly which ih. Concerned, was “subject permeation of chara^
Constitution has prohibited to be done directly.” ,vas a condition that the semce could be terminated on^

The learned counsel for the appellants also referred to the cases of t^^by either side. As it was, Government made ^ thev, therefore. 
Muhammad Afzal Khan v. Superintendent of Police. Montgomery and mk.-n (?! |d as to .“character and antcceduits m l .e sl^ould
andSyed Msmr All v. ne Secretary, Ministry of ffcaltluGoycmmcnt A fed his service wiihrmineaiatceffLCl ^establishment
Pakistan and others (3). In the last mentioned case, it was held that in a case of 15 days’ pay m lieu of a condition sine
probationer if the Department wants to terminate the services of iSf Satisfactory character and sat'sjac^ry anteced ts a 
Government servant then the principles of natural justice should be followed, igi to the completion of the contract oi cmpio Government servant 
In the case of Muhammad Afzal Khan v. Superintendent of Police, Montttomety. Umad Mumtaz Khan, citea above, it w^s neia ma 
it was held as under y , l^jKiinted in a temporary capacity to class I post on speci

it of himself dutiug the brief tenure of ,".5 notice and

Ccurt^^^
llpbst contained no element “f, J^'po'^i/capadty' It

'MOHD. SiDDIQ JaVAID CHAUDHRY V. UOVT. Ol* 
{Waheeduddin Ahmad, J)

VYfcSl rAr».398 -S C All Pakistah Legal Dbcisiobs VOL.I

■

i-fI

The position of a person who has been taken on probation is ih.it h# 
is in service but liis service is subject to the condition that it will aiH'*' 
a sure footing only if during the period that he is on probation h-‘ 
shows that he is a fit person to be retained in service. A person wh>' 
is on^ probation is subject to all checks to which a permanent scoiiu 
is subject. He cannot, for example, refuse to obey orders, keep hJ 
own hours of duty, or indulge in any malpractice.

The termination of the services of a Government servant, for 
purposes of the provisions making an enquiry necessary, can be divkW 
into^ four categories, namely, dismissal from service, removal fm® 

termination of service in terms of the contract between tbf 
— Government and the employee and the termination of service durioi 

the period of probation. The terms “dismissal” and “removal 
service” have attained technical meanings for the purposes of 
services. Dismissal from service, which is invariably the result <»

(1) P L D 1965 S C 208
(3) P L D 1958 Kar. 360

li-' (2) P L D 1956 S C (Pak.) 331 
(4) P L D 1968 S C 357J)'-P L D 1956 S C (Pak.) 431 

L D 1958 S C (Pak.) 258
(5) 1970 S C M R 241V?(2) P L D 1961 Lah;-808

ktl:
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require^
S C 401SiDDiQ Javaid Chaudhry V. Govt, of West Pak. 

{Waheeduddin Ahmad, J)TMohd.on the basis that his work sliowed that he was inadequate to ihe 
of the post. It was further observed asunder:—

Is he any risht to be confirmed from the date of his

;^e™atnt post is avail- 

But it wourd apc:-ar from the Establishment Manual, Governmen.
If Paldstln \%lum^I, that this is in the discretion of Governmpt and 
that it has on occasions laid down a different rule or procedure.

did not possess the necessary ability, and the conclusion to th.n" fyfc...uer observed as under:—
was not reached hastily or on any ulterior-ground, but afu-r ;ui vT • .. ...i^ nr m'^ctice of seneral application with regardtoconfir-
tnal and issue of a notice to the appellant that he was under ^ 9,nvprnment ha#reserved to itself the right to deter-
reportforthe purpose of judging whether he could prove his adeqw nations ^manner and with what effect from what date 
forthepost. Therefore, nothing in the nature of a punishment . P"®There no unreasonableness ininvolved in his rensova.,- "of is"'onlv^ ,“/tplIyeTwho ctn say when a probationer is

hp considered to'have become fit for permanent retention according
m^his renuirements and until then the probationer can have no hen
to or right 'of retention in the service. But all otlier conditions being 
fulfilled^ connrmation can and does m most cases relate back to the 
'date of original induciion into service.” _
i the light of the above discussion, it appears to me

It appears to me that the real question for decision in this case is uh»{ wson who is taken in he^s oi^probatioiMie shows'^
the position of a probationer in service. This aspect of the quest,c.i . ^’footing only if during the 'f
considered in the cases of Federation oj Pakistan v. Riaz Ali Khan (I), ;heis afit person to be retained in \\ Monmmery
AH Mir V. The Federation of Pakistan {2), Riaz Ali Khan y. Pakiltaln^} mohanmad Afzal Khan y The n,f n^obSof 1^10^
Mohammad Afzal Khan v. Superintendent of Police, Montgonwry jd /Jfoz/1/iy. Pn/v/sroM, that a per enSiect He cannot for
others. _ In the former two decisions, it was held that in the case of iQ:“checks to v/hich a permanent ^serv ^fHnt'v or indulge in any
probationer the question as to whether he is or is not to be employed ha'fct aple, refuse to obey orders,-ceep his own nmhTrioner is terminated
yet been finally decided whereas in the case of a temporary cmproycc d ^ciice. In my opinion if the
question of employment has certainly been decided. Only he is m>> ground of of the contractor the
permanent employee and the period of his employment is regulated !>» from service, such termination wi . o js terminated
agreement. It was further held that the question of removal or disnuti ftijade by the Government but if the se vice of p dismissal. It
arises only when the question whether a person is to be employed has W'ground of misconduct that will ani the probationer
finally decided and secondly it is only where the order of discharge by i-'S a stigma in his favour, nf the Constitution of 1962
finds a person to be blamesworthy or deficient that it can be regarded I feprotected by the provisions of Arlic nroner enquiry against
removal or dismissal. To such a removal or dismissal a stigma attaches, be entiiled to a show-cause notice and a prop q y g
if all that has happened is that the real reason of discharge is the be made. «i,« o„fhrvr;t;oc
factory work of an employee but the Government does not proceed on ®Bfekinc now the facts of each case, onH Mnmtaz
basis that he is guilty or deficient and simply terminates his scrs’ied of Mohammad Siddiq Javaid C y ^
accordance with the terms of his agreement of service, that would not terminated their services on u g ,, .j
removal. Contrary view was taken in the latter two decisions which conduct. The record shows that 'J'®/®..•
been cited earlier. The position of a probationer was also consid^^»ttbem of corruption. In these -V- - meaning of^
Mohammad Naseem Ahmad and others v. Miss Azra Feroze amounts to removal and dismiss . Article 177
others {A). Hamoodur Rahman, J. one of us (as he then was), n7 and they were entitled to a show cause
connection, observed as under:— '^.Constitution of Pakistan, 1-962.

“Where conditions are prescribed for confirmation an officer ^^^^fep'larly, in the case btSte^d
‘probationer” until he has fulfilled tho-se conditions and were made against him and an ground that

treated as a person substantively appointed to a permanent post- • »leting the enquiry, his services wciu mentioned in the order
»!j6t likely to In these circumstances.

|ere were lo removal and dismissal and he
ISeclrih: pJStecUor'oTSS 177 of ,he Consli.ution of 1962.

“He had been informed of this at an intermediate stage, and grvta 
opportunity to show better work over a period of three monthj.^ 
account of his failure to do better, his services were terminated in 
Class I appointment, and he was restored to his original Class H apoL 
ment for which at the state of his efficiency had been rcache?
appears to have been suitable. His removal was in no sense a puaSlfft^^^- - - r u *u' ■ ■
ment. It represented acceptance of the fact that a mistake had h of Pakistan, Volume I, that this is i 
made in appointing him to a post for the requirements of ^

apN

In the case of Mohammad Ashraf v. Dr. Arshad Malik, Chairman, Duu 
Family Planning Board, Sargodha, it was held that persons appointed purciy 
temporary basis as Supervisors in Family Planning Department remor 
for insufficiency and dereliction of duties constitutional protcciion 
Article 177 was not available to such employees in view of provi.sinni i 
Article 179 of the Constitution of 1962.

B

C

(2) P L D 1959 Kar. 62 
(4) P L D 1968 S C 37

(1) PLD 1958 Lah. 22 
(3) P L D 1967 Lah. 491
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Fed op Pak. v. Ghulam JilaNi {Anwarut tiaq, j) - - •

■“'-n;:srts“S-Ss;!S5«
Of the detenu so ^e

Vot-X I

■' -liiMliillSIli iilifi::—
In the result, the appeals are accepted with no order as to costs. E however, gxe^cise its discretion judiciously, m h^ht
Hamoodur Rahman, C. J.—I agree. |P°,.'^^v/^^Jm^Wcurstances of the case, for the °f. ®^.?,^tr;af
SALAHUDD.N Ahmed, J.-I agree. i and -suringthay^uch examination does^nrt

Appeals accr^ri | ^dne prolongation, [p. 5,

"bates of hearing: 7th and 14th October 1974.

402 SC ALL Pakistan Legal Decisions

S. A. H.

P L D 1974 Supreme Court 402 
Present’. Salahuddin Ahmed and Anwarul Haq, JJ 

The federation OF PAKISTAN and 3 others—Appellants
versus

Malik GHULAM JILANI—Respondent
Criminal Appeal No. 44 on974, decided on 14tli October 1974.

c Lahore High Court passed on iIil .voll'. , , u^o J—After hearing the
of September 1974. in Writ Petition No. 1630 of 1973). I'^^'^/Sd^fconveiVttds petition into

Constitutian of Pakistan (J973)- j^quesUon of public importance regarding the pow^r;,
! corpus petition—V/oids “person in custody l^eas corpus matters. ..A.itinn moved by the respondent

within terntonal jurisdiction of the Court”—Persons detained ,iiul iDuriog the pendency of a/ifloca^cuyw^ p^ persons belonging
lodged in jail within territorial jurisdiction of High Court but coiiientiDii Ghulam Jilani in r-spect of Q^aus Bakbsh Bizanjo,
thdt they ere oeing helo in pursuance of specific criminal cases regis- ^Baluchistan, viz., Sardar Mohammad Khan, a Division
tered agmnst them at place (in another Province) outside the territorial-^ar AUaullah an ord^r on the 30th of September
limit of High Court and so High Court to decide question of jurisdic- i^h of the Lahore High Court has made j: 8-10-1974 so that the
tion first before directing production of detenus—ffeW, Constiiution }14'directing that they be produced at an earlier stage
does not make exercise of jurisdiction under Art. ]99(I)(6i(i) dependent ^rt could ascertain their pomtof view.^ It app-
on prior determination of question of jurisdiction as long as person ijtoujt had desired that the prisoners bw p provincial Government
detained is Within territorial jurisdiction of High Court-High Court , j^isel could seek instructions from interest, on the ground
has power to direct production in Court of persons detained fur expressed its inability to do so . province to one jail
purpose of satisfying itself as to legality of detention—Uiscrelion Sshifting of the prisoners from different ja ^ ^ ^
of examining detenus should be exercised judiciously ensuring that I Lahore involved security risks. ^ nd'.oners forcibly released from 
examination does not prejudice trial if any pending against detenu. fey of an ailempt being made to ^ P' directed that even

The power of issuing a writ in the nature of habeas corpus has 1“*^ &■. '"nno\ WoSedU a prison at Lahore, yet they should be 
conferred on the High Courts by clause (6)(0 of Article !99(1) of the G.n.L. |® of recording their statements after which
tution which prescribes that a High Court may, if it is satisfied that no nilirf g8!tt to places where they are presently lodged.
adequate remedy is provided by law, on the application of any gwuld be taken bac P p^^js^an as well as the Provincial Govern-
make an order directing that a person in custody within the territorial |f:The Federal °;!,u besides the Deputy Insprctor-Genera
diction of the Court be brought before it so that the Court may satisfy h*^ <>f Baluchistan and the Punjab, aggrieved by this order. It
that he is not being held in custody without lawful authority or in an unli*“: folice, Special Branch at ’ ^.Qg^cral that when the habeas corpus
ful manner. This constitutional provision is of fundameial important Siubmitted rourt to a full hearing on the Nth of
p^rov^mg, as It does, an effective safeguard for the liberty of the sub><V^ Slion was admitted by the High the learned Judges w-as that the
The Constitution Itself contemplates that in a matter of this kiad the (a^ust 1973, the <^oly dirwt on ™ ^ Punjab Province, and
Court .shall have the power to direct the production before it of the ^® ^ 1974 the Bench, had observed that the pro-
alleged to be detained without lawful authority or in an unlawful |:late as the 25th ^ anpear to be necessary, as only legal
The production of the body is of course intended for the purpose of ^ Hreontends that in the written statement
the High Court to satisfy itself as to the legality of the detention. ^ gsUons ^^r® ,^®;.°S .‘??n®virnme^^^ ^''®
Constitution does not make the exercise ofthis power dependent on the rl® rt specifically raised on the ground that
determination by the Court of questions relating to its jurisdiction and ‘^fga'bf the Lahore High Court was sp y

JUDGMtNT
learned counsel for both sides 
an appeal, as .t eaUes^—;

t.
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Civil ServiC&s |8

5. The learned District Attorney has submitted, as the charjtl 
proved against the appellant when the matter was enquired by the 

-tor. C. T. A., hence the appellant has correctly been held guilty of mis^
^nd punishment so awarded to the appellant is in order and lawful,

6. I have given my anxious thought to the argument of the 
and have carefully scrutinized the show-cause notice and allcjag 
therein. The allegation contained in the show-cause notice is eWt 
of corruption against the appellant /. e. accepting of Rs. jqo 
illegal gratification for returning illicit arm tQ^Mr/Mushtaq Ahmad 
Muhammad Khan, Carpenter, resident of Vijh. /A regular enquiry tb« 
have been conducted against the appellant lo/give him an opportunity

1370 1371Mohh. Zafarullah V. D. f.-G. of Police 
{M. Salim Cnaudhry, Chairman)

de by Service Tribunal directing department to proceed in 
jance with law—Punjab Service Tribunals Act (IX of 1974), 
(p. 1371]^ & 5 
^ 1974 S C 393/o/. 
md Ahmad Riaz for Appellant.
?1 Humayun, Government Pleader for Respondent.

Order

II r •*

)
W' '/ .

5alih Chaudhrv (Chairman).—This is an appeal under section 4 
lojab Service Tribunals Act, 1974 by the appellant a temporary 
fsiocc removed from service by the order of D. I.-G. of 
dultan Range, dated 8th February, 1975 on the ground that 
(d an adverse report for his work and conduct during the 
'2*73 and that his service record and present reputation were 
lications of his unsuitability for retention in service. The 
1 also approached the Inspector-General of Police on 12lb 
1975 against his discharge from service but his representation was 
'on 21sl March, 1975 with the observation that there was no 
or legal flaw in the order of discharge in the absence of 

e general merits of the order of discharge issued by the compe- 
brity could not be discussed and the representation was accord- 
ictcd.
^present appeal as filed before us on I4th March, 1975 seeks 
pge the aforesaid action of the respondent on the ground that 
fby him though described as termination was tantamount to^ 
^for which the requirements of law as to charge-sheet, Depart- 
nquiry and show-cause notice and also that of personal hearing 

-I'bcen observed. Reliance was placed on the following observation 
Supreme Court of Pakistan, reported as P L D 1974 S C 393 
& at page 401

opinion, if the service of a probationer is terminated on the 
^^^^Rmund of unsatisfactory work that will not amount to dismissal or 
§^^^^oval from service, such termination will be in terms of the 
'^^^^^^tract or the rules made by the Government but if the service of 

^probationer is terminated on the ground of misconduct that will 
ouot to removel or dismissal. It will be a stigma in his favour.

producing the witnesses in his defence. This Tribunal has already held 
upon the judgments of the Supreme Court/of Pakistan reported 
PLC{C.S.)418;1980 PLC(C. S.)611;/980 P L C (C. S.) 562 and h 
1974 S C 393 ; that in cases involving charges of corruption, it is Iftfl 
bent for the competent authority to hold a regular enquiry. Since the j 
vision of rules has not been complied with in the case of holding a r<| 
enquiry, hence the impugned orders/cannot be sustained. This fact { 
not also be ignored that the appellant’s counsel has vehemently 
that the appellant has not been provided an opportunity to product 
witnesses even when the preliminary enquiry was held and the nppil 
has been punished without proving the charge against him.

7. The upshot of the aboye discussion is that the appeal is .mtf 
The impugned orders are set aside. The case is remanded to the COS 
tent authority i. e Superintendent of Police, Sargodha for procccdinl 
accordance with the law as iniiicated above. -The appellant is directed 
re-instated in service to bestbw upon him the status of a civil stfv^ 
enable the authority to proceed against him. ’The fate of the |>cricd 
which the appellant remamed'out of service will also be decided 
competent authority after conducting the proceedings in accordance 
the law, as indicated above.

K-

I
I*?

I

V,'

.,;3

I
f

There will be no order as to costs. ^ /:
AppealM, Y. M.

1984 P L C (C. S.) 1370
[Service Tribunal Punjab] ,

Present : M. Salim Chaudhry, Chairman, Prof. Ashfaq Ali AVw" 
Khalid Farooq Akbar, Members

MUHAMMAD ZAFARULLAH

D. r.-G. OF POLICE. I^ULTAN 
Case No. 167/569 of 1975. decided on 15th March, 1977.

Civil service—

O'

opinion the ratio of the above decision clearly supports the 
jOQ of the appellant inasmuch as the impugned order has been 
S the basis of the objectionable conduct and the bad reputation 
^Pellant. We accordingly set aside the ofder and direct the 

to proceed in accordaDce,jKUh.iaw. There will be no order 
Let the pa rties be inf

: I B
ii i

t- V

Appeal allowed.

1-----Termination of service—Order though described as merely
nation but passed on basis of objectionable conduct af' 
reputation tantamount to removal—Requirements of 
charge-sheet, departmental inquiry and show-cause 
personal hearing not observed—Impugned order, in circu®* i

(,•
y -

r s. ,CI v...



Sabehuddin Khan v. Secy.. Central Board of Revenue 
-• (Muhammad Irshad Khan. Member)

JUDGMENT

.v., ^ ^ irshad khan. (MEMBER).--The appellant was
Jended from service as UDC vide order dated 22-9-1982 which is 
Muced below:-

'Sfl198?:Civil Services 757756
i

substantive promotion to the rank of A.S^j/] However. 
suDsiarmv h t^e following standard Kjr admission 1
the rule lays down 
to promotion list D:-

i*- MUHAMMAD

constable shall be admitted to this list 1 
thoroughly efficient/in all branches of 

constable and/head constable and

«No head 
who is not 
the duties of a 
of established integrity."

,1--

Ib^: "As there existsa^BSv .. o V. j ® prima facie case of 'Misconduct* against
.«K;- Mr.Sabehuddin UDC of this Custom House, he is placed under 

/ ffll? suspension with immediate effect and till further orders as
4n wipw his unsatisfactory record of service. 'Mg; Government Servants (^Efficiency and

Keeping ‘''JJS' n'o chance of admission to » Discipline) Rules. 1973.
the aPDf""' “ if/e had been selected for f"

Therefore thefppeltent las rightly ignored 
hD 1 Lahore Range/for Intermediate Class Courbe C ]

Ms two representalons for relaxation of upper 
his two p rejected by the Inspector General of

1^1Ain.Dunng the suspension period he will be entitled 
«r subsistence allowance equal to half of his basic 

allowances admissible to him under the Rules

to draw a 
pay plus usual

fr
-i®) During the suspension period the office of the A.C. Estt (A) 

shall be his HQ." • v /
and
limit were rightly
Police.

^t;;,On 25-9 1982 an order was passed whereby the appellant's 
Vices were terminated on the ground that during the probationary 
|od, hi^s working and conduct had not been satisfactory. Aggrieved 
ftby the appellant filed the present appeal on 14-2-1983.

It was mainly contended by the learned counsel for the appellant 
thin an identjcnl pace r>r ir^Koi ur..,.*.! *u„ -..j. /. .-- termination of

even on the same 
its judgment dated

___ was an
the order terminating 

removal and could not be passed except by 
the Government Servants 

1973, while, the suspension order

Mew of What ^as ^eM^ed in th^ f-.o^ 
we have come to the conclusrpn that there is no leg 
appeal and it is accordingl^jected.

8.

order as to costs.There will be no
Appeal rujccUriL | Lin an identical case of Iqbal Wasti the order of 

W^ce passed in the similar circumstances and 
SA®®. this Tribunal vide
V-.. « . ■ - W^sti's case tha? since there
gation of misconduct against the appellant 
gervices amounts to : 
wing the procedure prescribed by
IhS R^les. oruer
gjlshed that the proceedings under the Efficiency and Discipline 

. were initiated against him by suspending him under the said 
Lh * taking those proceedings to a logical conclusion a
5od method was used to get rid of the appellant in that case.

impliedly punished and stigmized 
therefore, reiterate the view taken in

A.E./132/Sr. P.

^I|1984. We held in Iqbal
1987 P L C (C.S.) 756

[Federal Service Tribunal]
Before Muhammad Irshad Khan and 

S.A.Sayood, Members
SABEHUDDIN KHAN

versus
Srt'RETARV, CENTRAL BOARD OF REVENUE. ''I'.P''Sned order. We” ________

ISLAMABAD and another s case that the impugned order was passed on consideration
^isconduct for which the appellant was suspended.Appea) .o.l2(K) of 1983. decided on Is. December. • ^

civu servants Ac. (Lxx. of 1973)-

___o 11 ^3)--Government Servants (Efficienqy^.and ^ gd ^ i*
1973 R 4--Termination of service of temporary u accept the appeal and set.^ aside the impugned
appointee or'^^ationer on consideration of f"isconduct--Ter s directed that the appellant shall be reinstated into service
o?der did n4-'^^^^b^y such charge-Procedure invokir-g f j'V" .f
nunlshment was to be followcd--T^inato order passed «). , be entitled to all consequential benefits,
fpowers under S.U(3) of Civil Servants Act. and wit
to Efficiency and Discipline Rules. tribunal. ,, . ^WaTy/Sr F
unlawful and mala fide-Order set aside by Service Trib a . J|fe,7Sr.F

. •
yH7i'/J

•M

:
A

n\' • 5 I)!
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Appeal accepted.

- - •.'•Vl"-Sh- Mushtaq Ali for Appellant. 
Niaz Ahmad for Respondent
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

No. 698 /ST Dated 1/4/ 2017

To
The Superintendent Headquarters (Eastern) Prison, 
Government of Khyber Pakhtunkhvva,
Haripur .

Subject: - JUDGMEN'l

I am directed to forward herewith a certified copy of Judgement dated 
28.3.2017 passed by this Tribunal on the above subject for strict compliance.

Enel: As above

R^S^T^" 

KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL 

PESHAWAR. '
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