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01.10.2015 Appellant with counsel (Mr. Bilal Ahmad Kakazai,

Advocate) and Mr. Muhammad Amjad, SDFO alongwith M.

Ziaullah, Government Pleader for responderits present.
Vide our detailed Judgment of to-day in connected service
appeal No. 1022/2013 titled “Syed Muqtada Shah-vs-Govt: of

Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat,

Peshawar and others”, this appeal is also dismissed. Parties are

left to bear their own costs. File be con51gned to the record.

Announced | ' . .;;
01102015 | // ol

(ABDUL LATIF) -
MEMBER

(PIR BAKHSH SHAH)
MEMBER




29.12.2014 : No one 'is ;iresent on behalf of the appellant. Mr. Muhammad
S Amjad,' SDFO on behalf of respondents with Mr. Muhammad Adeel Butt,
AAG present. The Tribunal is incomplete: To come up for further

proceedings alongwith connected appeals on 30.04.2015.

Reader. -

3042015 Appellant  with counsel- and- Mr. Ziaullah. GP with
Muhammad Amjad, SDFO for the respondents present. Arguments

heard. To come up for order on 5.6.2015. -

MLEMBIER : MRBWIBIEER

05.6.2015 Appellant in person ‘and Mr. Muhammad Amjad,

SDFO for respondents present. The learned Executive Member

is on leave, therefore, case is adjourned to 10.0?.2015 for order.

4 %ber

o

10.08.2015 Appellant in person and Mr. Ziaullah, GP for the

respondents present.  Since the court time is over, therefore,

casc is adjourncd to _O{ ~ (U -1p/%~ for order.
. ’ : v L :

T
MEMBIER




29.01.2014

7

Appellant in person and Mr. Muhammad Saddique, SDFO on

behalf of respondents with-. AAG present. Written reply/para—w1se

comments received on behalf of the respondents, copy whereof is handed

over to the appellant for rejoinder on 18.4.2014

18.4.2014

01.7.2014

Appellant in person and Mr. Muhammad Amjad, SDFO on
behalf of respondents with Mr. Usman Ghani, Sr. GP present.
Rejomder has not been recelved and request for further time made

on behalf of the appellant. Another chance is given for rejomd

alongwith connected appeals on 1.7.2014.

Appellant in person and Mr.Muhammad Amjad, SDrO,
Allai Upper Hazara Forest, Mansehra with Mr.Usman Ghani, Sr.GP
for the respondents present. Appellant stated that there was no need
to file rejoinder. Therefore; to come up for arguments. alongwi

connected appeals on 29.12.2014.
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'BEFORE KPK SERVICE TRIBUNAL, PESHAWAR.

E W

Service Appeal No: | 909 /2013

- Umar Sharif Vis Governm-ent of KPK etc.
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(Affidavit ‘ | 7
Addresses Sheet 8 J
Annexure-"A" Judgment dated 28.06.2011 914
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Annexure-"J" Notification dated 16.08.20.1 2 - 39
Annexure-“K" Charge Sheet 40 |
Annexure-“L" Statement of Allegations | 41-42 |
Annexure-"M” Reply to (’Zharge. Sheet. 43-44 4
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N/2 & N/3" its Enquiry Report -
Annexure-“0” Impugned Notification dated 04.04.2013 ‘ 60 7
Annexure—“P" Deparfmerit Representation 61-67
Wakalat Nama_ ] .
“.
- #
Appellant
‘
Through: (b ' : ' [_

BILAL AHMAD KAKAIZAI.
(Advocate, Pgshawar‘;
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BEFORE KPK SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No: /@24 /2013

UMAR SHARIF,
Forester,
C/o DFO, Hazara Tribal Forest Division,
Battagram. ‘
... ... ... Appellant
. VERSUS
1. - G_OVERNMENT OF KHYBER PAKHTUNKHWA,
Through Chief Secretary,
Civil Secretariat, Peshawar.
2.  CHIEF CONSERVATOR OF FORESTS,
KPK, Peshawar.
3. CONSERVATOR OF FORESTS,
~ Upper Hazara Forest Circle,
Mansehra. » ' |
TW e e il ... Respondents

> \%\}3 APPEAL UNDER SECTION 4 OF SERVICE TRIBUNAL ACT 1974 READ
WITH SECTION 10 OF THE KPK REMOVAL FROM SERVICE (SPECIAL
POWERS) AORDINANCE 2000 __ AGAINST ORDER NO.
SO(ESTT)/ENVT/1-50(96)/2K9 DATED 04.04.2013 RECEIVED BY
THE APPELLANT ON 15.04.2013 WHEREBY PENALTY OF STOPPAGE
OF FIVE IMCREMENTS FOR A PERIOD OF THREE YEARS HAS BEEN
IMPOSED AND_THE DEPARTMENTAL APPEAL / REPRESENTATION

DATED 22.04.2013 HAS NOT BEEN RESPODED DESPITE THE LAPSE
OF REQUISTE 60 DAYS PERIOD.
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Prayer: Thaf on accepz‘ance of this Service Appeal, the

impugned penalty Order dated 04.04.2013 be set-
aside as beinqg illeqal, unlawful, void and ineffective
moreover Appellant’s Increments be restored with
such other relief as may deem fit in the circumstances
of the case may also be granted,

Respectfully Sheweth,

Short facts, giving rise to present Service Appeal, are as

under: -

That, during the course of employment as Forester, Appellant
was Charge Sheeted / proceeded against departmentally &
finally major penalty of Reduction to the initial stage of basic
pay scale was imposed upon him. The said Order of penalty
was challenged before this Honourable Tribunal & the same
was decided on 28.06.2011 whereby the case of the Appellant
was remanded back to the Department for De-novo
proceedings with certain observations, copy of the Order
dated 28.06.2011 is attached as Annexure A.

That, the Departmental Authority failed to initiate the
Departmental Proceedings, within requisite time, as per
directions contained in the Judgment dated 28.06.2011,
however Appellant received 2nd Charge Sheet coupled with
Statement of Allegations pertaining to the same Allegations
which were mentioned in the earlier Charge Sheet for the
period when he was posted as Forester, Allai, Forest Sub-
Division of Hazara Tribal Forest Division, Battagram, copy of
the Charge Sheet is attached as Annexure-8 and Statement of
Allegations is attached as Annexure-C.

That,» as the allegations were totally false, incorrect,
misleading and manufactured one, therefore, Appellant
submitted his detailed Reply wherein he denied the charges
and clarified his position, copy of the Reply is attached as




®)

Annexure-D, which-may please be read as integral part of this
Appeal.

That, thereafter, an Enquiry was conducted by the Enquiry
Officer namely Riaz Khan Mahsud wherein Appellant was
exonerated from all the charges by quoting therein the
following findings / conclusions:

“Charge of misconduct does not stand proved”.

“Charge of inefficiency stands proved at a lowest
level”.

That, although the Enquiry Officer exonerated the Appellant
from almost all the Charges even than Appellant was served
with a Show Cause Notice, copy of the Show Cause Notice is
attached as Annexure-E, Reply to the Show Cause Notice is

attached as Annexure F and Enquiry Report is attached as
Annexure-G.

That, the Competent Authority, on the basis Enquiry Report
and Reply to the Show Cause Notice etc issued warning to the
Appellant on 26.03.2012 vide order No. SO(Estt)/ENVT/1-
50(96)/2K9 865, copy of the same is attached as Annexure H.

That after a lapse of about 5 months yet another Enquiry
Officer, namely Muhammad Kabir Afridi, was appointed to
probe into the same charges in which Appellant was warned /
censured, copy of the Notification, whereby Mr. Muhammad

Kabir Afridi was appointed as Enquiry Officer, is attached as
Annexure /.

That, in consequence of Appointment of another Enquiry
Officer, 34 Charge Sheet coupled with Statement of
Allegations on similar charges was issued to the Appellant,
copy of the Charge Sheet coupled with Statement of
Allegations is attached as Amnexure K & [ and its reply is
attached as Annexure M.

That, the Enquiry Officer, illegally and unlawfully conducted
the 3rd Enquiry in pursuance whereof Show Cause Notice was
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10.

11.

12.

®

issued to the Appellant, copy of the Show Cause Notice, 3@
Enquiry Report and reply to the Show Cause Notice is attached
as Annexure /\{/17 M/Z ¢ N(3 .

That, on 04.04.2013 Impugned Order of Penalty was issued
whereby Appellant was awarded penalty of Stoppage of Five
Increments for a period of three years, copy of the Impugned

Order is attached as Annexure O.

‘That, as per Law applicable Appellant submitted his

Departmental Appeal / Representation before the Appellate
Authority on 22.04.2013, copy of the same is attached -as
Annexure-P.

That, despite lapse of mandatory 60 days period, the

Representation of the Appellant is still undecided, hence, this

Service Appeal under Section 10 of the KPK Removal From
Service (Special Power) Ordinance, 2000 on the following
amongst other grounds: -

GROUNDS

A.

That, the impugned order is illegal; unlawful, void and
ineffective, hence, not sustainable in the eyes of Law.

That, the same is against the principles of Natural Justice,
also. ‘

That, as per directions contained in the Judgment dated
28.06.2011, the Competent Authority was clearly directed
to conclude the Enquiry Proceedings within 25 days as per

law but in the instant case the Respondents melafidely took
more than 20 months.

That, in the 2nd Enquiry / De-novo Enquiry, the Enquiry
Officer exonerated the Appellant from all the charges with
clear quotes that “Charge of misconduct does not stand
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proved” and “Charge of inefficiency stands proved at a
lowest level which can be attributed to unintentional
negligence”.

That, the 2nd Enquiry / De-novo Enquiry in consequence
whereof Appellant was awarded the punishment of Warning
/ Censure still holds the field and the Competent Authority
willfully ignored the presence of 2nd Enquiry / De-novo

Enquiry Proceedings AND Penalty Order of Censure /
Warning.

That, no reason, whatsoever, has been mentioned by the
Respondents for initiation of 3@ Enquiry or not relying on
2nd / De-novo Enquiry which otherwise has been finalized

~ with the issuance of Warning / Censure.

That, in the Notification dated 16.08.2012 wherein Mr.
Muhammad Kabir Afridi was appointed as Enquiry Officer,
the Competent Authority directed Mr. Muhammad Kabir
Afridi to initiate the proceedings against the Appellant
under Efficiency & Discipline Rules 2011 but rest of the
proceedings were conducted under Repeal RSO, 2000 which
otherwise is a patent illegality on part of the Respondents.

That, apparently, after watching all the Departmental
Enquiries, it can easily be said that the Department /
Competent Authority / Respondents were biased and
reluctant / bent upon to penalize the Appellant and with

help of 3rd Enquiry, the Respondents succeeded in doing the
same. '

That, as per Article 13 of the Constitution of Islamic
Republic of Pakistan, 1973, no person should be vexed
twice for the same offence in which he has been earlier
punished or penalized.

That, the Enquiry Committee did not adopt the proper
procedure as required under the law nor Appellant was




confronted with any documentary evidence to this effect

neither any witness was produced before the Appellant
against him.

K. That, in the case of Appellant under the Removal from
Service (Special Power) Ordinance, the Chief Secretary was
not the Competent Authority because the Chief Conservator
of Forest is the.appointing authority and he is the authority
to whom power of Competent Authonty has been delegated
in case of RSO 2000.

L. That, there is nothing on record nor any thing was
produced before the Enquiry Committee that Appellant was
directly involved in the alleged allegations or any delay has
occurred due to his willful intention or Mensrea.

M. That, the Appellant has performed his duty honestly and
efficiently in his entire service career and there is nothing
adverse against him. In the instant case Appellant in time
initiated the proceedings against the Defaulters / Accused.

N.  That; Appellant is innocent and falsely charged without
having any solid prove that Appellant remained ignorant

about the damages and failed to take legal action.

It is, therefore, requested that Appeal be accepted as

prayed for.
Ap lla
Through, J7
H

BILAL AHMAD KAKAIZALI
(Advocate, Peshawar)




&

3~

@

BEFORE NWFP SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No: __ /2013
Umar Sharif V/s Government of KPK etc.

AFFIDAVIT

|, UMAR SHARIF, Forester, C/o DFO, Hazara Tribal Forest Division,
Battagram, Appellant, do hereby on oath affirm and declare

that the contents of the Service Appeal are true and correct to

the best of my knowledge and belief and nothing has been
kept secret from this Honourable Tribunal.

Identified by:-

(Advocate, Peshawar)
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BEFORE KPK SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No: / 2010

Umar Sharif V/s Government of KPK etc.

ADDRESSES OF PARTIES.

PETITIONER:

UMAR SHARIF, Forester, C/o DFO, Hazara Tribal Forest Division,
Battagram.

RESPONDENT

.GOVERNMENT OF KHYBER PAKHTUNKHWA, Through Chief

Secretary, Civil Secretariat, Peshawar.

. CHIEF CONSERVATOR OF FORESTS, KPK, Peshawar.

. CONSERVATOR OF FORESTS, Upper Hazara Forest Circle,

Mansehra

Appellant
Through, J/)]
BILAL AHQ) KAKAIZAI

(Advocate, Peshawar)
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BEFORE*KPK SERVICE TRIBU}
4 PESHAWAR,

Service Appea!FN_o:([%'élzom ' on o [CGR—

UMAR SHARIF . Lo co PRIV
Forester P e
Clo DFO, Hazara Tribal Forest DlVlSlOﬂ
Batagram. : .
e .. Appellant
' - VERSUS -

Government of KPK
Through Chief Secretary Peshawar.

Chacf Conservator of Forests,

KPK, Peshawar

Conservator of Forests,
Upper Hazara Forest Circre, Mansehra.
e .. Respondents

APPEAL UNDER SECTIO&\ 4 Ol" ?I‘R"ICI‘ TRIBUNAL ACT

1974 READ WITH-SECTION 10 OF THE KPK ‘REMOVAL

FROM SERVICE (SPECIAL POWERY ORDINANCE 2000
AGAINST ' ORDER' NO.SO(EsttV/Envt/1-30 (9629 DATED
29.01.2010 RECEIVED BY_THE APPELLANT ON 24.02.2010
WHEREBY MAJOR PENALTY OF REDUCTION TO THEL
INITIAL STAGE' OF HIS BASIC PAY SCALE HAS BEEN
I\’IPOQED AND _THE DEPARTMENTAL  APPEAL /

REPRESENTATION DATED 24.02.2010 HAS NOT BEEN

RESPODED DTSPITF LAPQI OI' REQUISTE 60 DAYS.

Prayer:  That on nccepmme of this Seivice Appeal. the impuone:

' ~ penalty: Order _deted 29.01.2010 be set-aside _as _beino
) illegal: untavfii, void and incfociive. Apnellant Pav Seale
be restored 10 ity or iginal stage vwith such other relief.as

- may deem fit_in the circumstances of the case mar also be

g ranted. Lo
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Appellant  with (Mr. Bilal Ahmad,
Advocate) and Mr. Muhammad Siddique, SDFO with

" AAG for the rcspbndcms present. Arguments heard and

counsel

record perused.

© Vide dctaiiéd judgment of today, plac!cd on

connected appeal ‘No. 96872010, mied ‘Syed Muqtada

Shah-Vs-Govt. of Khyber Pakhtunkhwa through Chxef
" Secretary, Peshawar etc’, the appeal is accepted and |
'whlle settmg-amdc the 1mpugned order datcd

29.1...010, the

' dépanhant/aﬁthority ~ for  departmental

the case is remanded to

denovo

.. procecdmgs in accordance with law and observatlons

'through a commmec of whmh the complainant in the
9ase is not a member and which. con’ducts inquiry
probeedings strictly in accordance with law/rules by
provxdmg opportumty of defence and cross-

exammatlon to the appeIlant where after, in the hght .

of the report/ﬁndmos of the i inquiry commmee the

1

authority shall pass proper order under the relevant
shall be .

conéiuded as early as possible but in no case beyond

*law. - Tlie depanﬁxcntal préceedings

the period of mcmy five days from the reccxpt of thlS

order, as prescribed in section-5 sub-section (3) of '

- ‘the N_WIj‘P '(Khyber Pakhtunkhwa) Removal from

2000.

" Thereafter, the appeliant can have recourse to remedy

Service. (Special Powers) Ordinance,

. “}'-avallablc to hira under the law if he is agg'xeved of

v

the final ordcr against him. No order as to costs.
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BEFORE KHYBER PAKHTUNKHWA SERVICE £
' : ' PESHAWAR.

APPEAL NO. 968/2010
Date of institution ... 13.05.2010

-+ -Dateof decision ... 28.06.2011
Syed Muqtéda Shaﬁ, Sud-Divisional Forest Officer, C/o DFO, Hazara Tribal
Forest Division, Batag:am.........., ......................... veseer a (Appellant)
' VERSUS

1. G.ovt. of Khyber Pakhmni:ln&a through Chief Secretary, Peshawar.
2. Chicef Conservator of Forests, Khyber Pakhtunkhwa, Peshawar.
3. Conservator of Forests, Upper Hazara Forest Circle, Manschra.

.- , (Rcspoqdcms)

APPEAL UNDER SECTION 4 QF SERVICE TRIBUNALS ACT
1974 READ WITH SECTION 10 OF THE KPK REMOVAL

FROM_SERVICE (SPECIAL POWERS) ORDINANCE 2000
AGAINST ORDER NO. SOS(ESTTVENVT/I-50 _ (96)/2K9
DATED 29.01.2010 RECEIVED BY THE APPELLANT ON
24.02.2010 WHEREBY MAJOR PENALTY OF REDUCTION TQ

THE INITIAL STAGE OF HIS BASIC PAY SCALE HAS BEEN

IMPOSED "AND THE DEPARTMENTAL
APPEAL/REPRESENTATION DATED 24.02.2010 HAS NOT

BEEN RESPONDED DESPITE LAPSE OF REQUISITE 60
DAYS. " : -

Mr. Bilal Ahmad Kakaiza, Advocate. For appellant

Mr. Sher Afgan Khattak, AAG. .For respondents

Mr.Qalandar Ali Khan ‘ Chairman

Mr. Sultan Mehmood Khattak © Member
JUDGMENT

QALANDAR ALI KHAN, CHATRMAN:-  Since both the appellants
in this appeal, Syed Mugtada Shah, and Umar Sharif, appellant i}x the
connected appeal No. 969/2(310)“'cre proceeded agzinst on similar charges
and awarded penalty of reduction to the initial stage of their basic pay
échle vid{: Asép_a:rate_ 6fder;s:'bf 29.01.2010, ‘this single judgment is also

directed to dispose of the said connected appeal.

The appellants were respectively sérving the Forest Department as
RIS . \

Sub-Divisional Forest Officer and Forester and posted at Allai Forest Sub-

D;Qision -yéf ‘H‘az,a:a T_ribzil Forest Division, Batagram,when they were
hargcd for shéwing negligence in the performance of their duty by not

- ‘taking fcgal'_action égainst the offenders/JFMC Laam Godipair for illegal

.%utting of 109 trees and other illegal acls causing damage to the forests in
7
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the area of their ju_risdicti-on.,Thcy were served with éhérge sheets and
statementy of allegations by the -authority ic. Chief Sccretary KPK
(Réspondcnt No, I)‘. v"hb afso constituted Inquiry Committee under section
5 of the NWFP (Khyber Pakhtunkhwa) Removal from Scmcc (Spccxal
Powers) Ordinance, 2000,comprzsmg Mr.Haider Ali Khan Conservator
and Mr.Gul Muhammad Conscrvator which conducted inquiry and
submitted its rcport to the authomty thereby recommending the imposition

of major penalty of reduction of the appellants to thc initial stage of their

' basic pay scales. The authority, accordingly, served the appellants with

show cause notices, and after feceipt of replies of the appellants to the
show causc- notices, Lhc impugngd order datcd 29.01.2010 was passed,
against which, the appellants préferred departmental representations/
appeals to the Chxef Minister,” NWFP (Khybcr Pakhtunkhwa) on the
receipt of the Impugncd order on 24.02 2010, and when N0 response was
received fro_m the departmcmal/appellate authority within the statutory
period, these appeals were lodged, inter-alia, on the grounds that the .
impugned order was illegal, not sustainable in the eyes of law and was
gainst the principles of natural justice, as not only the appellants had
already reached the ceiling of their basic pay scale and the order was in
violation of F.R-29, the record also show no negligence in the performance
of official duty on the part of the appellants, rather the appellants had
performed their duty and feporlcd the matter to the concerned quarter
immediately afier getting knowledge of illegal damage. The appellants
further alleged that the Inquiry Committee did not proceed with the
departmental proceedings in accordance with law and did not provide

opportunity of defence and heaﬁng’ to the appeliants.

3. The respéndents resisted the appeals with several legal and factual

objections in their written replies. They defended the impugned order on
“the- ground that the appc]lanrs were proceeded against dcpartmcmaily for
showmg m-efﬁcxencv and mls-conducl and also that therc was ample proof
proving chargcs agamst thc 1ppcllams They refuted the allcgatlon that
prOpcr procedure was_ not adopl«.d during mquu‘y proceedings. The
rcspondcms alleged that the competent authority took lenient view and
also took into con51dcratxon thc prolong service rendered by the appellants:
in the dcpartmcnt. They maintained that proper opportunity of hearing and
defence was provided to the appellants in accordance with the principle of
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law and justice, but they could not prove their innocence, while, on.the

[  other hand, charges were proved.against them on the basis of evidence

k . brought before the Inquiry Committee.

j' 4. The appellants filed replications/rejoinders to the written replics/

comments of the respondents and contested the various pleas rajsed by the

appellants and learned AAG heard, and record perused:

5. The appcl]aﬁts were prqéccdcd against under th NWFP (Khyber
Pakhtunkhwa) Removal from Sr;r;\'icc (Special Powers) Ordinance, 2000
for incfficiency and ncgligcncc/niii-conduct in checking illegal cutting of
irces and damaée -t_o' the forest ‘whilc serving in the Allai TForest Sub-
Division of Hazara Tribal Forest Div;'sion, Batagram, as Sub-Divisional
Forest -Officer and Forestcr;- respectively;  but  the departmental

proceedings, from the very inception, were marred 'by illegalities/

irregularities. To begin with, “out of two- members of the inquiry

that a complainant could not be a member of the inquiry commitzee,
————— — T

7
Secondly, despite availability of witmesses, the inquiry committee neither
o ae :

recorded their statements nor, as such, provided opportunity of defence
and:cross-e}:amination to the api)eliants'. The inquh;_v report/findings is
based on the personal obscrvatipns of the members of the inquiry
committee in the light of record made available to them or questionfanswers
during personal hearing, which, legally, could not be 2 substitute for
rcéording evidence on oath and providing opportunity of defence and
Cross-examination to the appellants. Thirdly, the charge sheet and
statement of aliggations contained two chargcs of inefficiency and mijs-

conduct while in the show cause notice a third allegation of iregularities

‘was also added, thus traveling bevond the scope of charge sheet and °

statement of allegations as weil as inquiry. Fourthly, the 'major penalty

R > imposed is ‘reduction to the initia] stzagc of basic pay scale’ which is no -
- T t“ ‘:% where provided as a penalty in the relevant law Le. Ordinance, 2000, -
VG - o .
39 - Fifthly, no period has been specified during which the penalty shall remain
1 :

v enforced, in volition of FR-29.
B ¢s!

» 3RS

respondents, Wwhere-afler, arguments of the learned counsel for the

{
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5. As such —‘apart'from al'le'gations of timely action-on the part of the
appellants in accordance wnh law/mles and denial of any inefficiency and’
mis-conduct on their part, the 1ilegalmes/zrrcgular1tles pomted out above
have rendered the departmental procleedmgs against the appellants a nullity
in the eyes of law. Cbnscqucntly, b§t11 the appeals are accepted and while
setting-aside the impugned orders ;iatcd 29.1.2010, the cases are remanded
to the "dcpartmcnt/'authority for denoyo departmental proceedings in
accordance with law and abovc observations through a committee of
which the complainant in the case is not a member,and which conducts
inquiry procccdmgs stnctly in accordancc with law/rules by providing
opportunity of defence and cross-cxamination to the appeliants,

whereafler, in the light of the report/findings of the inquiry committee, the

authority shall pass proper order under the relevant law. The departmental -

proceedings shall be concluded as cariy'as possible but ini no case beyond
the period of twenty five days from the receipt of this order, as prescribed
in section-5 sub-section (3) of the NWEP (Khyber Pakhtunkhwa) Removal
from Service (Special Powers) Ordinarlce .2000. Thereafter, -the appellants
can have recourse to remedy available to them under the law if they are

aggrieved of the’ ﬁnal order against them. No order as to costs.
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Forest Sub Division of Hazara Tribal Forest Division Battagram, as follows; - l &
¢ "

i) That while you posted as Forester, Allai, Forest Sub Division, during checking of the Forests
of Block on 15/11/2006 the following irregularities had been noticed:

1) That you remained ignorant about the damages and did not take legal action against the’
offenders in time. ~

iy That no Damage Repdort Book was available with you during checking on 13412006, on
spot. '

i) That no carving of damage report number/Hammer Mark was found atfixed with vou on old
stanps in Kagai Obe C-No. .

V) That no carving ol damage report No. /affixing of Hammer Mark was found with vouin the
felling coup of the JIMC Laam Godipair on old stumps and that only No. written Dy makes
found on the stumps of fresh illegally cut wees.

V) hat no fiehd Noowas found with vou on stumps of marked/sawn trees of the IMC.

Vi) Fhat llegal catting ol 109 No. of Fir/Spruce trees+ 13954-cft (standing volume) shows-

CHARGE SHEET.

I Capt ® Ghulam Dastgirisikhtar, ‘Chief Secretary, Khyber Pakhtunkhwa"

¥ Authority, hereby charge you Mr. Umar Sharif, Forester (BS-7) while posted as ',ﬁorester, Allai,

below was reported in godi Pair guzara Compartment No.1 and Damage Report No.91 and
92/6 dated 29.10.2006 were issued but you did not nominate the Chairman JFMC as accused:

: «_1- Damage Report No.91/6 dated 29.10.2006 :
Species Dia . No. of trees Standing Volume (cfl)
[ir/Spruce | 27 G6 048
28 (5 8H)
: | 29 S04 756
! 30 02 ' 402
? 34 ‘ 01 202
| 16 S0 153
l 19 04 : 296
: 2 03 : 279
j 22 06 012 .
23 03 336
- hN i 05 ' 620 T
2% 09 1215 f
: | 20 03 438 B
i Towl: 54 7157
: 2- Damage Report No.92/6/10/2006
Fir/Spruce 26 03 438
27 05 790
28 04 672
29 01 C 189
30 01 _ - 201
3 01 212
AR 01 ' 249
17 02 116
19 02 92
20 04 332
21 04 372
22 10 1020
| 23 f 05 560
| 2 | 06 | - 744
e g0l ' AN 6797 |
e Gt T Gy T g5 T

as Compétent



By reason of the above. you appear to be the gwlty of In- efftCiency and Mis-conduint

l'
- nﬂmr section 3 of the NWFP removal from Service (Special Power) Ordinance 2000 and have
ifendered your self liable to all or any of the penalties specified in. section-3 of the said ordinance

You are, therefore, dtrected to submit your written defensive statemient wuthln seven

:
F 3. .
days of the recelpt of this charge sheet to the enquiry committee.

4
4
;/ 4 Your written defensive statement, if any should reach the enquiry committee within
!,
the specmed period, failing wh:ch it shall be presumed that you have nothlng to say in your

defense and ex-parte action shail follow against you.
o

e

(Capt ® Ghulam Dastgir Akhtar)
- Chiefl Secretary, Knyber Pakhtunkhwa
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DISCIPLINARY ACTION.

En o BNNEXURD

[ Capt ® Ghulam Dastgir Akhtar, Chief Secretary, Khyber Pakhtunkhwa, as Competent
Authority. am of the opinion that Mr. Umar Sharif, Forester (BS-7) while posted as Forester. Allai, Forest
Sub Division of Hazara Tribal Forest Division Battagram has rendered himself liable to be proceéded
aginst him as he commitied the following act/omissios; with in the meaning of section-3 of the NW|-
removal from service (Special Power) Ordinance 2000 '

STATEMENT OF ALLEGATIONS.

That during checking of the Forests of his Block on 15/11/2006 the tollowing irrcgudaritivs
had heen noticed:

0 Hen e remanmed Ehoranl abowt the damages and di not 1ake legal action againat i
attenders in time, ' ‘

i) That no Danage Repdort Book was available with him during checking on 15.) 1.2000, on
SPot. .

1) That no carving of damage report number/Hammer Mark was found affixed on old Smps in

Kagai Obe C-No. 1.

V) That no carving of damage report No./affixing of Hammer Mark was found in the felling
coup ol the JFMC Laam Godipair on old stumps and that only No. written by marker found
m the stumps of fresh illegally cut trees.

V) Thatno field No. was found on stumps of marked/sawn trees of the JFMC,

Vi) That iliegal cutting ot 109 No. of Fir/Spruce trees+ 13954-cfi (standing volume) shown
below was reported in godi Pair puzara Compartment No.1 and Damage Report No.91 and
9276 dated 29.10.2006 were issued but did not nominate the Chairman IFMC as accused-

1. l.)uli-l:‘tgc i\'kj)\)l[NU_‘_)i/()_d(llLd3()“]_(_)-_2(]()()_

Iy Spyuigs _. N I J[__ No. of trees mgl‘an_cfi-_ng Volume (city :
CbieSproce | I [ 06 218
' U8 03 T 840
: 900 04 | 756 !
; j 3 02 402 ﬂ
; ' 3 01 262
| 16O 03 153
19 .04 296 :
21 03 : 279
22 - 06 612
23 03 -336
24 05 620
25 09 ' 1215
20 03 438
L el T S S
L 2= Damage R_L_:_pg_uv'.(____l\}/g_).()‘l/’"()/l()/_'_’f_)_()_(_) e i
o Sprace | 200 03 o 438
: | 27 a5 790
:’ ; BN ool , 672
g 29 o 01 : - 189
A : 30 | 01 201
| f 3 ; 01 212 i
: 33 f 01 C 249 |
s ; 7 i 02 ' 16 '
i 19 o 02 92
20 04 332 |
21 04 ' 372
22 N 10 1020
i 23 05 560
24 06 744
L S S N 06 . 810
! ' Totaad: : *—“_.‘_—isﬁ I Co97 T
(v Toual- ) 110 ; VN -
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2. For the purpose of Seruthinzing the conducy of the suid accused with relerence 1o the
allegations, an enquiry commiiee consisting of the following officer is hereby constituted under Se
of the above Ordinance:-

Mo Rixe Khzy Meging AS Frra g

e ee—

3 The enquiry commitice shall in accordance with (he provision of the Ordinance pr
reasonable Oppartunity of hearing 1o the aceused. record g findings and make. withj;

125 days of the 1
ol this order, recommendation s 14 Punishment or other

appropriate action against the accused.
4 ' - The accused and a well conversant representative. of ‘e Department shalj Jjoin
Procecdings on the dage e ind place lixed by the commitice,

¥

e

(Capt ® Ghulam Dastgir Akhtar)
Chief Secret ry, Khyber Pakhtunkhwa

™
¢
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GOVERNMENT OF KHYBER r’i\KHTUNKHWA
E_NVIRONMENT UEPARTMENT

SHOW CAUSE NOTICE

I, Ghulam Dastgir Akhtar, Chief Secretary, Khyber Pakhtunkhﬂwa as
Competent Authority, under Removal from Service (Special Powers) Ordinance, 2000, do
hereby serve you,- Mr. Umer Sharif, Forester (BPS-09) Forest Department, as follows:

2, (i} that consequent upon the completion of enguiry conducted against

you by the Enquiry Officer, for which you were given oppdrtunity of
hearing vide officc  communication NU.SO(Estt)Envfg’-..l-SO(%)
/2K10/32:17-18 dated 25/10/2011;  and :

(i) on going through the findings and rccommendatlons of the Enquiry

Officer, the material. on record and other connected papers including
your defence before the Enqwry Officer.

I am satisfied that you have committed the : following
act/omission specifi ed in Section-3 of the said Ordinance.

b. Inefficiency.
2. As a result thereof, I, as Competent Authori%, have tentatively decided to

impose  upon  you © the  penalty  of ¢M

Pl - - /7 7
_“W%//W{/Vi' \ C - - under Section-3 of said Ordmance

3. You are, therefore, required to Show Cause as to why the ! aforesaid

penuity should not be imposed upon you and also intimate whether you deswe to be .
heard in person.

4. If no reply to this notice is received within seven days or not more than

15-days of its delivery, it shall be._ presumed that you have no defence to put in and in
that case, an ex-parte action shall be taken against you.

5. A copy of the findings of the Enquiry Officer/Inquiry Committee is
enrdlosed, . ' '
/"/'7 }__. .
¢ ' S /[ #-2-/,
0 /~/ \57 ) (GHULAM/DASTGIR AKHTAR)
: )V : CHIEF SECRETARY,

KHYBER PAKHTUNKHWA

. )2/"
ﬂf IRy ol
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LNQUIRY REEPORT ON CHARGES LEVELL LD AGAINST M/S
MUQTADA SHAH SDFO, AND MR 1 UMAR SHARIF FORESTER

. PRIEANBL: -

In Hazara Forest Tribal Division of Battagram District. the Laam Godipair Joint '
L ‘ Forest Management Commitice (JEMC) wes authorized under an agreement to
- undertake the harvesting of marked trees measuring 287 trees=87562-cft
(standing volume).

W, -Inthe felling coupe of Laam Godipair C-I 109 trees having 13954 cft (standing

. volume) were illicitly felled as alleged by the local stafT and management of the
. © HMC by Tour Tocal persons and ztgéinsl them Damage Reports Book No.91/6

dated 29-10-2006 and 92/6 dated 29-10-2006 wercissued.  (Annex-I),

£ Against the illicidy felled trees, 597 scanis measuring 2415-¢ll were also
- apprchended and given in the custody of JFMC. Accused persons apprehended
' ull_.&:pn-l pleaded guilty, but refused 1o pay finc and compensation ete: as per
Forest Department schedule of fine and compensation,

- The SDFO Mr.Mugtada Shah, the then incharge Allai Fdri:sl Sub-Division vide

~his letter No.97/Allai dated 23-11-2006 recommended the case to the District -
: Forest Officer Hazara Tribal Forest Division. — Battagram for prosecution
; against the ac'cused persons under agreement clause-7(b) (Annex-II).
t -

‘ The DFO Hazara Tribal Forest Division vide his letter No.1052/G. dated
E &, 01-12-2006, allowed prosecution of the caseias per recommendation of the Sub
Divisional Forest Officer (Annex-II1).

e I

However, during transportation of timher the SDIO noticed the JFMC hay
affixed their property and hammer make on the seived timber in their custody.

! ~Soimmediately explanation of JI'MC was citled on 02-12-2006 by the SDIFO
L wilh copy Lo DIO that the timber s bearing i property mark of the JI'MC and
g - that the JFMC has tried (o erase the same from the timber (Annex-1V).

}

Ty g e “'*{‘

ATTESTL




On the basis of report of SDFO Allai against the Chairmen JFMC. the DFO
Hazara Tribal Forest Division Battagram issucd @ show cause notice to the
. chairman JFMC, as to why action may not be taken for violation.of agrecment
P - (Annex-V). After founding his reply unsatisfactory, the DFO * vide his letter
' No.2382/G dated 08-5-2007 recommended Conservator of Forests for action
against JFMC under clause-7(a) of the agreement which is reproduced E'»giow:-

a) “That in the evenr of the IMMC, their agent(s) or tabour deliberately felling a
Iree over 6 inches diameter which they are not entitled to fell under the terms of this
agreement, the Conservator of Forests nm; v impose fine not e.\‘cee(lin;;' Jive times the
- price of the trees according fto the price on the basis of outturn on the prevailing
rates in the nearby market, Such an action of Forest Department shall not confer
on the JFMC any right of ownership. The illegal fimber so “obtained will be
separately recorded, transported and sold by JFMC in ifs respective timber market
and royalty paid to Forest Department thereof. For a tree under 6 inclhes diameter,
the JFMC shall be liable to pay price at the sale rates plus penalty not exceeding
Rs.1000.00 per tree - _ ,
. . The amount of fine on-this account shall be paid by the JFMC within 90-
. days of the receipt of the order, and in case of defunlt, shall pay 1:2% of compound
~interest per month on unpaid amouni, provided that the case is not sub judice 'wiﬂ;‘

the designated arbitrator”. _

On the recémmendatién of Divisional Forest Officer Haiara_Tribal Battagram,
the Conservator of Forest vide his ()[‘ﬁ.cc order No. 119 dated 30-6-2007 imp(!&&'tl
a fine of’ Rs.75,12,800/- against the JEMC under the provision of agreement
clause-7(a). (Annex-VI). - ' ' '

The DFFO also sent charge sheets against Syed Muqtada Shah; SDFO_ and
Mr.Umar Sharif Forester for inter-alia not taking legal action as pre provision of
JFMC agreement against JFMC/Forest offenders and also for not nominating
the JFMC for the alleged damage in the forest i.e. Laam Godipair Compartment
-8 No.l: , o _ N :

The Competent Authority, Chief Secretary, in this case appointed the following
Inquiry Committee under Scction-5 of Special Power Ordinance 2000, 1o
F- - Lserutinize the conduct of the concerned accused oflicerand official:




STATEMENT - OF ALLEGATIONS AGAINST SYED

MUQTADA SHAH SDFQ

1 e

That you while posted as SDIFO Allai. Forest Sub-Division of
Hazara Tribal Forest Division battagram committed the following

irregularities

that being SDFO Allai. you reraained ignorant about the damages
and did not take legal action against the offenders/JIFMC Laam

~Godipair under the provision ol agreement.

That 597 Scants=2415-c{t timber of Fir species stated to have been
appvrchended and recovered from Laam Godipair forests under the
control of Chairman JFMC Laam Godipair for Laam Compartment
.,Nol and GOdlpdlI‘ Compartmert No.l but you did- not make the

JFMC respon31blc for the said damages.

'That the tlmber so apprehended bearing carving property marks of
JFMC Laam Godipair as well as its Fammer Marks clearly show
that the timber was illegally obtained by the JFMC Laam Godipair ™~
with the mtention of ity admixtare i}z s legal timber but Tater on
shown as seized by 5'011 to i)rovidc protection to the JEMC for its

llic_.udl lorest cutting.” o .

HL e U i

L

v
.

 That illegal cutting of 109 Ne. of Fir/Spruce trees=13954-cft
(standing volume) shown below was reported in Godipair Guzara
"Compartment No.I and Damage Report No. 91 & 92/6 dated
29-10-2006 were issued but you did not nominate the Chairman

: JFMC_ as accused,




e

1-Damage Report No.91/6 dated 29.10.2006
Species Dia |No.offtrecs |Standing ~ Velume
, ‘ (cly)
Fir/Spruce | 27 06 R 948 |-
28| 63 840 |
29 04 756
30 | .02 S 4m
| 34 01 2062
6 | 03 153 -
191 - 04 296
21 03 279
22 | 06 612
23 03 - 336
i : 24 05 ‘ 620 -
N 25 09 - 1215 :
' S . 26 ' 03 “ 438 o
~ Total 54 : 7157 -

- 2- Damage Report No.92/6 10/2006

L ps
R
s

< Species Dia | No. of trecs Standing  Volume
o) S A D R C 1)
‘ ' 26 , 03 . 438

T ‘ - | 27 05 790 o
' -] 28 04 672 |
29 01 189 -
o . 30 | 01 - 201
e 31 o1 . 212
o |33 01 249
B I N A 02 116 :
i ¢ - 19 02 | 92 ,
’ S 20 04 332
21 04 .32
227 10 1020

& T
e
!

23 05 . 560
244 06 ' 744
25 06 1 810

b ) oo ol 109 13954
o = ‘ : .
i!& f ]
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GOVERMIMENT OF KHYBER PAKHTUNKHWA ¢

b

ENVIRONMENT DECPARTMENT — ;

([ i

NO.SG{ESL)Envt/1-50(96)2K9 & /0] ,

Dated Pesh: 26" March, 2012, E

e m'_.-'.—."'——__.===’::‘..——._... gy T ——— ] i

To v
~ - Mr.Umer Sharif, :
_ Forester (BPS-09). :

C/0 .
Divisional Forest Officer,
( A . ] i 1 i
Rocd Jma e Forest Division,

supiect: WARNING

In compliance to the orders passed by Chief Secrctary Khyber

e Pakhtunkhwa, Competent Authority in disciplinary case, you are hereby
~ Warhaed o be careful in future. é’}* .
) ) 'ASHFAQ.:QH N) z
SECTION OFFICER (ESTT)
Encl: As Ahove.
Engdst:No.ond date cven, .
~ Copy is forwarded to PS to Sccretary Environment Departmient.
t
- 4
7 {
1 ! - . .'- e 3
~ SLCTIOM OFFICER {ESTS) f
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. GOVERNMENT OF KHYBER PAKHTUNKHWA
* ENVIRONMENT DEPARTMENT

Dated Pesh: 16" August, 2012 .

i\ X
S\
RSN

o

Qg/ ' NOTIFICATION
No.SO(Estt)Envt/1-50(36)/2k6: The Competent Authority is pleased to appoint an Enquiry
Officer of Mr. Muhammad Kabir Afridi, PSC SG.- BS-18, Deput»; Secretafy Higher Education
Department to conduct inquiry against Mr. Mugtada Shah, -Sub Divisional Forest Officer

(BS-17), Forest Department and Mr. Umer - Sharif, Forester (BS-09) into the
charges/allegations levelled in the enclosed Charge Sheets and Statement of Allegations,

under section-5(1) of the Khyber Pakhtunkhwa Efficiency and Disciplinary Rules, 2011.

2. The Enquiry Officer shall submit its findings within 30 days positively.

- Sd/-
CHIEF MINISTER
KHYBER PAKHTUNKHWA

. I Z’ / gl
Endst: No. SO(Estt)Envt/1-50(36)/2K6: jo! '[ ol // Dated 16" August, 2012.

Copy alongwith copies of the Charge Sheet/Statement of Allegations, are
forwarded to :- S
1. Mr. Mr. Muhammad Kabir Afridi, PSC SG. ‘BS-18, Deputy Secretary Higher
Education Department : o -
2= Mr. Mugtada Shah, Sub Divisional Forest Officer (BS-17 C/O CCF-L, Knyber
- pakhtunkhwa with the direction to appear before the Enquiry Officer on the date,
time and place fixed by the Enquiry Officer for the purpose of inquiry
proceedings.

3. Mr. Umer Sharif, Forester (85-09) C/C CCF-I, Khyber Pakh}zunkhwa.

Lo
(KSHFAQ KHAN) - C
SECTION OFFICER (ESTT)

Endst: No.and date even. /0K7 - //

Copy is forwarded for information and necessary action to:-

1. Chief Conservator of Forests-I, Khyber Pakhtunkhwa with the direction to
detail a departmental -representative well conversant with the facts of the
case alongwith relevant record to assist the Enquiry Officer during the inquiry
proceedings. '

2. PS to Secretary Environment Department.
.3 Master file. ‘ ' I
S Office order file. . :
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[Supreme Court of Pakistan]

P-resent: Abdul Hameed Dogar, C.J. Muhammad‘Moosa K. Leghari and Ch. Ejaz Yousaf, JJ
SUO MOTU CASE NO.21 OF 2007 In the matter of |

C.M.A. No.3034 and Suo Motu Case No.21 of 2007, decided on 2nd January, 2008.

(Clash of Lawyers, media persons and members of the Civil Society with Pollce/Léw enforcing.© -7
agencies outside Supreme Court Building and in front of Election Commission of Pakistan on 29-9-- . "'
2007).

Removal from Service (Special Powers) Ordinance (XVII of 2000)---

----S. 4---Government Servants (Efficiency and Discipline) Rules 1973, R. 5(1)---ESTACODE (2000
Edition), Sr. No.85(2)(b) and Sr. No.126---Constitution of Pakistan (1973), Art.184(3)---Suo motu
proceedings---Suspension of civil servants---Expiry of three months---Effect---Supreme Court, in
exercise of suo motu powers, directed the authorities to initiate disciplinary proceedings against civil
servants who were put under suspension---Despite lapse of three months neither the proceedings
» were. completed nor the matter was placed before competent, authority for approval to continue
_suspension---Validity---Continuation of forced leave or suspension beyond a period of three months,
according to Sr. No.85(2)(b) of ESTACODE, 2000 Edition, again required approval of the "authority"
on expiry of period of three months:--Government servant who was placed under suspension or
forced to proceed on leave would be deemed to have been reinstated unless before expiry of perlod of
three months approval of "authority" to the Government servant continuing to be under suspension or
on leave was obtained---No such approval of competent authority having been obtained, such
suspension order could not continue any further---Disciplinary proceedings, under Sr. No.126 of
.ESTACODE (2000 Edition), against Government 'servant placed under suspension, should have been
finalized within two months of the date of, suspension---If in any case it was not possible to finalize
departmental proceedings against Government servant within two ,;months, the matter-should have et
been reported to Secretary Establlshmc—e_n_t‘g'fvmg reasons for not completing the proceedings---Similar e
provision was stated in R.5(1) of Government Servants (Efﬁ01ency and Dlsaphne) Rules, 1973--- )
Supreme Court directed the concerned authorities to examine case of civil servants in the light of

relevant provisions of law and to take appropriate action---Miscellaneous application was disposed of
accordingly. _ T

T
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| Mian Munawar-ud-Din v. Federation of Pakistan PLD 1979 Lah. 699 and Nazir Ahmed v. Pakistan
and 11 others PLD 1970 SC 453 ref.

Mujeeb;ur-Rehman, Advocate Supreme Court and Ch. "Akhtar- Ali, Advocate-on-Record for
Applicants (S. Morawet Ali Shah, I.-G. and Muhammad Naeem Khan, S.S.P.)

Raja M. Bashir, Advocate Supreme Court for (Muhammad Ali, D.C)
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R igase Judgement

.

Malik Muhammad Qayyum, Attorney-General for Pakistan, Ms. Nahida Mehboob Ellahi, D.A.-G.
Qazi M. Amin, Additional Advocate-General Punjab, Raja Saeced Akram, A.A.-G. Punjab and Ms.
Vigar-un-Zeb, J.S. M/o Interior on Court notice.

ORDER

This C.M.A. has been filed for setting aside suspension order, dated 1-10-2007 passed by Cabinet
Secretariat, Establishment Division and Ministry of Interior whereby Capt. (Retd.) S. Morawet Ali
Shah, Inspector-General of Police, Islamabad, Mr. Muhammad Naeem Khan, Senior Superintendent
of Police, Islamabad and Ch. Muhammad Ali, Deputy Commissioner were placed under suspension
with immediate effect and until further orders in terms of section 4 of the Removal from Service
(Special Powers) Ordinance, 2000.

2. Briefly stated facts leading to the filing of instant application are that on 30-9-2007 serious
clash .took place between lawyers, media persons and members of the civil society with police
contingent/law enforcing agencies when they intended to lodge a protest before Election Commission
of Pakistan where the nomination papers of General Pervez Musharraf and- others for the election of
the President of Islamic Republic of Pakistan were being scrutinized. During the above incident
‘lawyers and the media persons were allegedly beaten up and injured as they wanted to move towards
the office of Election Commission of Pakistan for registration of their protest. There were also reports
that the Minister of State for Information Mr. Tariq Azeem was also manhandled in front of the office
of Election Commission of Pakistan. Similarly Dr. Farooq Sattar, M.N.A. met with the same
treatment in front of Federal Government Services Hospital, Islamabad. The matter was brought to the
notice 'of the then Chief Justice of Pakistan who issued suo motu notice to the Secretary, Interior
Government of Pakistan, Inspector-General of Police, Deputy Commissioner/Duty Magistrate and
Senior Superintendent of Police, Islamabad. The matter came up for hearing on 1-10-2007 when the
“Secretary Interior was directed to place Morawet Ali Shah, Inspector-General of Police, Islamabad,
Muhammad Naeem Khan, S.S.P. Islamabad and Ch. Muhammad' Al, Deputy Commissioner,
Islamabad under suspension forthwith. Accordingly, all the above three officers were placed under
suspension vide Notifications No.2/14/2007/D.1, dated 1st October, 2007 and No.2/47/87-ICT-1,
dated 1st October, 2007 and the same were made part of the order of this Court.

3. We have heard Mr. Mujeeb-ur-Rehman, learned Advocate Supreme Court and Raja M. Bashir,
learned Advocate Supreme Court for the applicants as well as Malik Muhammad Qayyum, learned

Attorney-General for Pakistan at length and have gone through the record and proceedings of the case
in minute particulars.

4. Messrs Mujeeb-ur-Rehman, learned Advocate Supreme Court and Raja M. Bashir, learned

Advocate Supreme Court contended that no opportunity of hearing was provided to the applicants

which being the basic principle of natural justice was violated. It is further contended that while
taking impugned action neither any show-cause notice was issued nor statement of allegations was
provided to the applicants. The learned counsel referred to S1. No.126 of the ESTACODE (2000
Edition page 622), which envisages that disciplinary proceedings against Government servants placed
under the suspension should be finalized within two months of the date of suspension and if in any
case it is not possible to finalize departmental proceedings against the Government servant within said
time, the matter should be reported to the Secretary Establishment giving reasons for not completing
the proceedings. Then it is for the Secretary Establishment to scrutinize the case and if he finds no
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justification to continue the proceedings he may recommend the competent authority to cancel the
order of suspension.

5. Malik Muhammad Qayyum, learned Attorney-General for Pakistan placed on record concise
statement on behalf of Ministry of Interior and stated that in this case no proceedings of any sort have
been commenced. According to him, in the instant case, the Ministry of Interior had constituted a fact
finding committee for the incident of 30-9-2007. However, after suo motu notice was taken by this
Court, the Inquiry Committee delayed its proceedings. He further stated that Ministry of Interior has
no objection if the suspension orders are recalled.

6. Ms. Viqar-un-Zeb, Joint Secretary Ministry of Interior also confirmed that no departmental
proceedings of any sort have been commenced against above mentioned officers.

7. According to Sl. No.85(2)(b) of the ESTACODE (2000 Edition, page 567), since continuation of

-forced leave or suspension beyond a period of three months again requires the approval of the

"authority", on expiry of the said period of three months, the Government servant who has been

- placed under suspension or forced to proceed on leave would tie deemed to have been reinstated

unless before the expiry of the said period the approval of the "authority" to the Government servant
continuing to be under suspension or on leave has been obtained. Since no such approval of the
competent authority was obtained in the present case, the suspension order cannot continue any
further. Moreover, Sl. No.126 of the ESTACODE (2000 Edition, page 622), provides that disciplinary
proceedings against Government servants placed under suspension should be finalized within two

" -months of the date of suspension and if in any case it is not possible to finalize departmental

proceedings against the Government servant within such time, the matter should be reported to the
Secretary Establishment giving reasons for not completing the proceedings. Rule 5(1) of the
Government Servant (Efficiency and Discipline) Rules, 1973 also contains similar provision. It may
be advantageous to reproduce the same as under:-- '

"5.(1) In case where a Government servant is accused of subversion, corruption or misconduct,
the Authorized Officer may require him to proceed on leave or, with the approval of the
authority, suspend him, provided that any continuation of such leave or suspension shall
require approval of the authority after every three months." ‘

The plea raised by the learned counsel for the applicants also finds support from the observations
made by learned High Court in the case Mian Munawar-ud-Din v. Federation of Pakistan PLD 1979
Lah. 699, relevant portion whereof reads as under:--

"It may further be noted that according to rule 5(1) reproduced above, any continuation of
suspension requires approval of the authority after every three months. This provision also
‘makes it further clear that not only the contemplated suspension but the continuation must be
preceded by approval. This view is further supported by the official interpretation of the
Department, as given in Office Memo. No.7/2/75-DI, dated 22nd February, 1975, issued by
the Establishment Division of the Cabinet Secretariat, Government of Pakistan. The relevant
portion may be reproduced with advantage:--

(a) Since under rule 5 of the Government Sefvants (Efficiency and Discipline) Rules, 1973,
the "Authorised Officer" can only suspend a Government servant after obtaining the approval
of the "authority", on the basis of principle embodied in section 25 of the General Clauses Act,

* hitp //lwww.pakistanlawsite.com/LawOnline/law/content2 1 .asp?Casedes=2008S898 4/30/2015


http://www.pakistanlawsite.com/LawOnline/law/content21.asp?Casedes=2008S898

] - . o . ' : .
+* §ase Judgement - _ oo . ~ Page4of4

1897, the "Authonsed Ofﬁcer would be competent to reinstate the Government servant only
with the approval of the authority”, !

(b) Since continuation of forced leave or suspension beyond a period of three months again
requires the approval of the "authority" it would appear that on expiry of the said period of
three months, the Government servant who has been placed under suspension or forced to

proceed on leave would be deemed to have been reinstated unless before the expiry of the said -

-period the approval of the "authority" to the Government servant contmumg to be under
suspension or on leave has been obtained." :

The above judgment follows the law laid down by thls Court in the case of Nazir Ahmed v. Paklstan
and 11 others PLD 1970.SC 453.

8. In view of above we direct the concerned authorities to examine the case of the applicants in the

light of the above provisions of law and take appropriate action without being influenced by the

observations/orders passed by this Court in the present case. Accordingly, C.M.A. 3034 of 2007 '
stands disposed of. - .

M.H./S-1/SC _ : Order accordingly.
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wzz‘hweﬁect Jrom: ' thé: date when  his

colleagueS/jumor in BPS-19 - were

promoted with all arrears and berzeﬁts.
(1)  Declare. that the -petz'l"z'oner having once
. been cleared by the Inquiry Ofﬁcer of all
the charges- in  the 'depart'menlta‘l
‘ preceedings/inquiry, the letter No.233-
A  Dir(4)/11-263/Discip, Dated  28.5.2013
' o N whereby departmental proceedings “have
lbeen mztzatedl agamst the Retitl'oner, is
- malafide in law, a concerted ;e'ﬁ”ort on the
part  of responden'ts to | vitiate the
pentzoner s rights and deprzve him of his
: promotion to- BPS—20 on the pretext of
L pendency of departmental proceedmgs t/?e
v : same has thus no legal effect and the
departmental inquiry  so zmtzated 175
-uncalled Jor, malafide and, therefo}’e, to be
struck a;own. _
(iil)  The respondents may please be directed to
E zmmedzately convene the meetmg of CSB
jand to conszder the pez‘moner 'S case for
promotion to BPS~20 - alokggwith= all

consequential benefits. . =

o

2. Background. ‘of the case is that the :petitioner
being an Officer of Pakistan Audit & Accounts Service.
joined the ClVIl Ser\/lces of the Govemment of Pakistan

in the year, 1992 after quahfymg the Central Superior

Services Exammanon However on 6.8. 2010, he was
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(¥8)

charge sheeted and respondent No.5 .appomted an
Inqulry Officer to conduct 1nqu1ry agalnst him. On
conclusmn of inquiry, the petitioner was absolved of all :
_the charges leveled against him. Meanwhile, the case of
'petltroner for promotlon to BPS-20 alongthh other
Ofﬁcers was under process when he rec;ved a letter
| from respondent No.6 asklng for the snbmlssron of |
Performance Evaluation Reports (PERS) for the lperiod -
from 1-».1.2004 to 31(122004, 1.1.2005 tcéf31,12.2005,'
11.2006 to 31.12.2006, 112011 0 4.9.2011 with the
remarks that the same were urgently required to pro'eess
the petitioner’s case to - the next higher scalen In i
response to | the aforelnentioned letter _the
Director General (Audlt) and Deputy Dlrector (Audit)
addressed two letters dated 6.2.2013 and 8.2.2013,
| respeotively - to respondent No.6 Whereby the
Performance Eval_nation Reports “of the f:;f')jetitioner in
respect of the ahone noted period Were enclosed:
Thereafter, the petitioner preferred a Representation to
respondent No.4 for hrs prornonon to BPS 20, however
' the petrtloner was shocked when he received a letter
frorn respondent No.6 wherehy it was stated that his
case for»j promotion. has been 'deferré'd -_on the

recommendation of the Central Selection I§foard due to




date of submlsston ofi mqulry Teport to respondent No.4,

which wag rephed with the remark that the inquiry
report

was  sent to reSpondent No4 v1de letter

respondent No .4 by the Inquiry Ofﬁcer were clarified, .

In response to the same respondent No 6 sent a letter

dated 28.5.2013 to petltloner wherem it was stated that

hlS PERs were received on IO 2.2013 bemg Sunday and
_the meeting of Centra] Selection Board was held on
Il“r to 14 and 27 February, 2013 Resultantly

through Notification - dated 285”013 1ssued by

- respondent No.6, the petitioner has been denied

premotion whlle be51de others, an Officer ' allegedly

Junior to him in terrns of semonty has been ¥ promoted

to BPS-20. F eehng aggrieved, the petitioner preferred a
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Representation o respondent No.3,: which ig still
pending. It is, however, to be mentioned here that { \/\

- fespondent No. 4 has again initiated incjiiiry against the

( ; B ' petitioner ~while rejecting  the 'earlxie'r report  of

Caw

. Inquiry Officer, wherein, he hag been éharge sheeted
and respondent No.7 has  been appointed ag
Inquiry Ofﬁcer, hence necessitated the filing of instant

Writ petition.

Accounts Service Ofﬂcers in BPS-19; that case 6f the




- benefit to others therefore the rmpugned notifications

are in accordance with law to Wthh no exceptron
could be taken
We have heard learned counsel for the parties

and gone through the record available before us.

3. Before proceedrng further and to appreciate the :

contentrons raised by learned counsel for the parties, it
would be worthwhile to drscuss here that the case of the
petrtroner was consrdered by the Central Selection
Board in its meeting held on 11 14 & 27t February
2013 and was deferred due to mcomplete PERs and
pendmg inquiry against him., Under Sectlon 4 (b) of

Service Tribunals Act; 1973 (Federal) the decision of

iDepartmental Authority cannot b\e challenged in appeal -

‘before the Service Tribunal, 1f such demsron relates to
ﬂtness or otherwise of a person’s promotron to a higher
grade, hence the bar contained in Artrcle 212 of the

Constrtutron IS not attracted

6. Now coming to the merits of the case the plea of

the petitioner is that he s an Offcer in BPS 19,
however, his colleagues and JU]’]]OI’ to him have been
allowed promotion in BPS-20 ‘while he “has been

- refused the same benefit due . to his incomplete

FER 2n1e
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Performancé” ‘E‘Va":lilation:‘Repo‘r"Es and pendency of

‘departmental proceedings against .h'mil. :

-7. Regarding the = first obj-ection~ raised by

respondents as per record the PERs of petmoner
pertammg to the requlslte period were‘recelved in the
office of respondent No 6 on 10 2. 2013 while meetmg
of the Central Selectlon Board- wai to be- held on

| 1‘h to 14" and 27ﬂn February, 2013 therefore the same.

~were not consrdered on the ground.that d1501phnary

case was still under process against him. It 1s settled

law that an accused person is always innocent until and.

unless the inquiry or 'p-roceedirlg 1S conclt)ded and he is
proved guilty.

8 ' The record is suggestive of the fact that the

petrtroner has been denied promotron on the ground of |

departmental proceedmgs bemg pendmg against him.
The inquiry report dated 3.12. 2012 shows that the
petitioner was exonerated of all the charges against him
and the same wés intirrrated to respondent No.4 through
letter dated 17.4.2013, however,' the ilriquiry was
initiated atga'mst the petitioner once egain.' No doubt, the
department can re-initiate anlinqui;ry"in case of grave
lacuna and procedural de't“ect but?z.-’the_lrecord is s-i-lent

about such fact, which create doubts as to why another

PO
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-inquiry has been initiated .ag‘ainst the petitioner,

Moreover; it is not clear as in how much time the
respondents would complete the proceedmgs and what
if the respondents are not satisfied wnth the second
- 1Inquiry, _whether they would initiate a thlrd mquu y on

the same grounds and would keep th‘é same as a

‘hang.i‘ng sword on the head of petitioner. It is settled

law that once an inquify is initiated, the same must be
concludéd within specific period. It is also. establlished
principle of law that a_civil servant ‘cannot claim-
promotion as of righf‘ but it is an inalieﬁéble ‘rigﬁ;'to
every civil servant that he be considered ifGr promotion

alongwith his back benefits, if he fulfilis eligibility

- i
Criteria. -

9. The record further reveals that in the ' initial
inquiry report, the Inquiry Officer has exlonerat»ed the
petitioner from the charges leveled against him while

the subsequent inquiry is under process, hence he

"cannot be pumshed departmentally for a crime Wthh

x,

ultlmately, he may rot be found gullty of. Thus
keeping the petitioner for a long perlod in fa‘cing certain
inquiries aﬁd W1thout concludmg the proceedmgs for an-
indefinite perlod smacks arbltrarmess qand smells

malafide on the parts of respondents. In any-casé,
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is nullity in the eyes of law. |
Keeping in" view the above facts apq . :

|

cxrcumstances pamcularly the ratio. laid down, we g
admit’ and aHow thls writ petition with - direction L

to respondents 0 convene the meeting . of ' |

- :

Central Selection Board and consider the Petitioner’s - -
case for promotlon alonngth all’ consequentlal rehefs
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competent authority hbad placed an embargo on their seniority qua the
contesting respondents and despite the said condition they accepted the
appointment letter and joined.service on regular basis and remaine
silent for a considerable period of time.

.

2010

19. As against the above, I feel that-the contesting respondents were|D
appointed on.regular basis after-proper recommendation by the Punjab
Public Service Comimission and - their-placement in the seniority list as
senior to the appellants- was comprehendible by a person of ordinary
prudence and further strictly- in line with Article 18 of the Constitution of
Iclammic Republic of Pakistan, 1973 as later on elaborated and interpreted
by tee Honourable Sunreme Court in the case reported as PLD 1997 SC
335 “laying down the principie that appointment in various posts by
Fedaral Government, Provincial Government, statutorv bodies, Public
authorities, either initial or ad hoc¢ or regular basis without inviting
sppiications and_merits were in violation of Articles 18 and 2(a) of the
Consiitution of Islamic Republic of Pakistan, 1973. The above noted
judgment of the Apex Court though later in time, yet spelt out the true
spiriz of Article 18 of the Constitution which was the part of the same on
its izception in 1973. The contesting respondents were therefore rightly
oreferred in the matter of seniority qua the appellants.

20. The net result of the above discussion is that all these .appealsig
nave no force and the same are dismissed.

M.H./12/.Sr.T(P) Appeais dismissed.

2010 P L C (C.S.) 608
[Supreme Court of Pakistan]
Present: Javed Igbal and Anwar Zaheer Jamali, JJ
NATIONAL BANK OF PAKISTAN and otners
versus
SHAMOON KHAN and others
Civil Petition No.1557-L of 2001, decided on 29th March, 2010,

(On appeal from judgment, dated 28-2-2001 passed by the
Federat Service Tribunal, L.ahore in Appeal No.533/L of 1998).

(a) Service Tribunals Act (LXX of 1973)---

——-S. 4---Limitation Act (IX of 1908), S.5---Appeal---Condonation of
delay---Jurisdiction---Sufficiency of cause for condonation of delay

T e Kare SR LI G e LA
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National Bank of Pakistan v. Shamoon Khan 609
(Javed Igbal, 1)

2010

I;‘e{gg question of" Jact is within the exclusive jurisdiction of S‘eryice
,; ri unt{l---Otfce discretion is exercised regarding question of limitation
[: S;;;;]ceA Tribunal, it is not usually interfered with by Supreme Court.

Ali _Hasan Rizvi v. Islamic Republic of Pakistan 1986 SCMR
1086;.Huss.am Bibi v. Mubarak Hussain 1976 SCMR 262; Yousaf
Hussalp ) Siddiqui v. Additional Settlement " and Rehabilitation
Commlssxonf:r; Peshawar and ‘5 others 1976 SCMR 268: WAPDA V.
A;bdur Rashid Dar 1990 SCMR 1513; Sher Bahadur v. Government of
N.W.F.P. 1990 SCMR 1519 and Zahida v. Deputy Director 1990 SCMR

" 1504 rel. .

(b) Constitution of Pakistan (1973)——

;‘T--{irts.. 1.8'5(3) & 212(3)---Petition  for leave to appeal---

Iamz.‘amabzhtyu-Pet;tton for leave to appeal is only competent where
case mvr:'lves substantial question of law of public importance---Where
70 question of law of public importance is involved leave to appeal mav
not be granted. [p. 612] B ’

sem Muhammad Iqbal' v. Secretary to Government of Punjab 1986
' R 1; Karamat Hussain v. Province of the Punjab 1982 SCMR 897,
Razia {Sultana v.. Government of Punjab 1981 SCMR 715; M. Yamir;
Quresh} v. Islamic Republic of Pakistan PLD 1980 SC 22; Irtiga Rasool
Hashmi v. Wat‘er and Power Development Authority and another 1980
SCMRr 722; D.llbar. Hussain v. Province of Punjab 1980 SCMR 148:
YousaJ" Hussam Siddigi v. Additional Settlement and Rehabilitatior’l
Commissioner 1976 SCMR 268; Muhammad Azhar v. Service Tribunal:
Islamabad 1976 SCMR 262; M.A. Majid v. Government of Pakistar;
1976 SCMR 311; (Director Food v. Rashid Ahmad 1990 SCMR 1446:
Muhammad Manzoor Ahmad v. Commissioner Multan Division 1996
SCMR 560; Governmert of Punjab v. Khalid Hussain Gill 1989 SCMR
748; Abdul Razaq v. Province of Punjab 1980 SCMR 876 and
legtéllax;u?ad Yaqub Sheikh v. Government of the Punjab 1987 SCMR
el.

(c) Service Tribunals Act (LXX of 1973)---

----8. 4-~-.Con:\'titu!ion of Pakistan (1973), Art.212(3)--~Reinstatement---
De novo inquiry---Service Tribunal reinstated employee in service with
option to bank employer to initiate de novo inquiry---Validity---Inquiry
was ’n?t got conducted against employee in accordance with relevant
provisions of law and it was found in flagrant violation of the
prmzftples 'enuncialed in cases already decided by Supreme Court---
Service .Tnbunal had given fair opportunity to bank to initiate inquiry
proceedings de novo within g period of three months but nothing could
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‘mz/l CIVIL SERVICES ) . 2010
From the perusal-of the documerits only placed by the appellant
it appears that quantum of punishment is of the highest degree of
removing the appellant from service. The respondents failed to
substantiate their contention by placing any document but on the
other side the appeliant has been able to make out a case that the
inquiry was not held in accordance with law as submitted by him
above. Keeping 'in view the above discussion we hold that
imposition of penalty on the basis of defective inquiry was not
justified. The appeal is hereby accepted, the impugned order
dated 23-1-82 is hereby set aside and the appellant is reinstated
in service. This order will be without prejudice to the discretion
of the respondent to initiate inquiry proceedings de novo within
* a period of three months and the question of back-benefits shall
depend upon the result of de novo inquiry”.

5. A careful perusal of the operative portion of the judgment
tmpugned as reproduced hereinabove would indicate that the question of
limitation has been dilated upon and decided. It is well established by
now that ‘sufficiency of cause of condonation of delay being question of
fact is within the exclusive jurisdiction of Tribunal. Ali Hasan Rizvi v,
Islamic Republic of Pakistan 1986 SCMR 1086, Hussain Bibi v.|A
Mubarak. Hussain 1976 SCMR 262, Yousaf- Hussain Siddiqui v.
Additional Settlement and Rehabilitation Commissioner, Peshawar and 5
others 1976 SCMR 268. Even otherwise once the discretion is exercised
qua the question of limitation by the learned Service Tribunal it is not
usually interfered with by this Court. In this regard reference can be
made to cases titled WAPDA v. Abdur Rashid Dar 1990 SCMR 1513,
Sher Bahadur v. Government of N.-W.F.P. 1990 SCMR 1519, Zahida v,
Deputy Director 1990 SCMR 1504.

6. It may not be out of place to mention here that leave to appeal to
this Court is only competent where a case involves a substantial question
of law and public imporiznce. Muhammad Iqbal v. Secretary to
Government of Punjab 1986 SCMR' T, Karamat Hussain v. Province of
the -Punjab 1982 SCMR 897, Razia Sultana v. Government of Punjab
1981 SCMR 715, M. Yamin Qureshi v. Islamic Republic of Pakistan

PLD 1980 SC 22, .Irtiga Rasool Hashmi v. Water and Power|B

Development Authority and another 1980 SCMR 722, Dilbar Hussain v.
Province of Punjab 1980 SCMR 148, Yousaf Hussain Siddigi v.
Additional Settlement and Rehabilitation Commissioner 1976 SCMR
268, Muhammad Azhar v: Service Fribunat, Islamabad 1976 SCMR 262,
M.A. Majid v. Governmen: of Pakistan 1976 SCMR 311.where no
question of law of public importance is involved leave to appeal may not
be granted. Director Food v. Rashid Ahmad 1990 SCMR 1446,
Muhammad Manzoor Ahmad v. Commissioner Multan Division 1990
SCMR 560, Government of Punjab v. Khalid Hussain Gill 1989 SCMR

DI sl e

(Fppepoes

R W

Vdmea e 1 % NE

1

RUE. L e TS A b M E%5 AR e 4

aia
TR TR

2010 Muhammad Sharif v. Executive Diswict Officer ~ © 613 |

(Education)'»(Muhamma»d Jahangir Arshad, Chairman)

748, Abdul. Razaq v: Province of-Punjab 1980 SCMR 876, -Muhamimad
Yaqub - Sheikh v. Government of the Punjab 1987 SCMR: 1354: The
learned Advocate Supreme’ Court was asked pointedly that:what is the

question of law of public importance, but no satisfactory answer could be|

given. Let-we. mention here at-this juncture that inquiry. was not got
conducted in dccordance with relevant provisions of law and ‘moreso. it
was found in ﬂagrant‘yiolation of the principles enunciated in cases titléd
Shakeel Ahmad v, ‘Commandant 502 Central Workéhop E:M.E. 1998
SCMR- 1970, Basharat Ali v. Director, Excise and Taxation 1997 SCMR

1543, -Land Reforms: Commission, Punjab, Lahore and another v. Mst:|.
Azra Parveen and 2 others 1995 SCMR 890, Jan Muhammad v.- General |

Manager, Kafachi 1993 SCMR 1440. The Service Tribunal has given a
fair Opp0Ttunity to the petitioner to initiate inquiry proceedings de novo

within a period of three months but nothing could be done for the

reasons best known to it.

' 7. The 'upshol of the above discuésion is that the judgment
impugned being free from any illegality or infirmity does not call

fo;u interference. The petition being meritless is dismissed and leave
refused. ‘

M.H./N-7/SC Petition dismissed.

2010 PL C(C.S.) 613
[Punjab Service Tribunal]
Before Justice (R, ) Muhammad Jahangir Arshad, Chairman -
MUHAMMAD SHARIF
versus -
EXECUTIVE DISTRICT OFFICER (EDUCATION) and another

Appeals Nos.1275, 1276, 1326, 1352 of 2008 and 138 of 2009, decided
on 16th February, 2010, :

Punjab Service Tribunals Act (IX of 1974)-—-

—---S. 4-—-Constitution of Pakistan (1973), Art. 189---Judgment of
Supreme Court—--Effect—--Judgment in  rem---Scope---Grievance of
appe.llants was that after they were reinstated in service, authorities
decline.! to give them their back-benefits, whereas their other
c?l{eagues were given such benefits---Validity---In other cases those
civil servants were reinstated with all back-benefits—Dictum laid down
by Se;vice Tribunal "in earlier appeals was maintained by Supreme
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9 ‘CIVIL SEﬁV!CES-
{he Court has heen directed against ‘the )udgmem dated 4-11-2002 passed
.,by Service Tribunal whereby the appeal filed by the appeliant ‘for the
gncvance of having not considered for promotion as per his entitlement,
was dismissed. Leave-was granted in this- appeal vide "order dated

20-2-2003 as under:- L .

“Leavc is granted to inter alla con51der that in the absence of
injunctions * qua the. petitioner, the Department; Prometion
Cornmmce was? Jusnﬁed in‘not consndcrmg his case for the
.sought for promotlon when the vacancy was already in
cxnstcncc

2. The appellam havmg superannuated; rcurcd from service on

2-6-1999 whercas he was due for promotion much before his retirementy

P

but was not considered for promotion on the.ground/reason at &
restrained order was passed by the Tribunat in another appcal.

3. The learned counsel for the appellant has contended tha: the |

Departmenl by misconstruing the order passeéd by the Tribunal in Appeal
No0.2095 of 1998, iithheld the promotion of the petitioner and deprived
him from a lcgitimate nght to-hotd the hloher post and the conscqumual
benefits. The Tribunal passed the following order in C.A. No. 2093 of
1998&:--- .

“No adverse action to the éxtcm of the appellant shall be teken.”

above referred appeal and respondents were not at all restrained £o:
consider the appellant in the present appeal for promotion in his own
right.

This order was passcd to protect the right of appellant in LHCF ‘

4. The learned A.A.-G. without justifying the action o ihe
Department, has contended that the appeal of the appellant beforz e
Scrvice Tribunal - was time-barred. We _arc afraid the question of
limitation was not taken before the Trlbunal and the point, which wzs not
raised before the Trlbunal cannot bé allowed to be taken before this
Court in appeal.

5. The entitlement of the appellant for promotion was not cenied
rather the process of promotion was withheld on the excuse of zoove
referred order of Tribunal. We having considered the matter, nave
‘found that - the appellant was wrongly prevented to gel next
promotion and discharge the higher responsibilities as a result of which
he was not only deprived of.the legitimate right of promotion but was
also caused permanent loss of pensionary benefit of the tugher grade. [0
-view of the above, we direct that Departmental Authorities snouid
proceed to consnder the case of appellanl tor pro forma promotion 2s pef
h law and complete the process withid

C

i
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lhrf:: momh§ Thls appeal is- accordmgly allowed wnh no ordcr as to|C
jicosts. - TRt e ! .
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\ . Before Jusuce (Retired) Amanullah Abbasi, Chairman
+and Muhammad Igbal Khan, Member. . -
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4 ZAHOORUDDIN SHEIKH -
:*‘;;‘; : . : . " versus
- PAKISTAN ATOMIC ENERGY COMMISSION

8 3}~ ] ~ through Chairman, Islamabad”

3 Mls(:cllancous Petitions Nos.308, 386, 404 and 572 of 2003 in Appeal
: No lOl(K)CB of 200] decided on 22nd January, 2004.

a) Government Sen ants (Efﬁcxency and Discipline) Rules, 1973---
--—~Rr 4(!)(b)(m) 5 & 6---Service Tribunals Act (LXX of 1973) Ss 4 .

| 5——-Rcmoval from service---Reinstatement in serviée---Powers of
: Servncc Tribunal to implement its order---Appeal--Order of removal from
@ service passed’ against appellant was. set aside by Service Tribunal
dlrecuno appellant to be reinstated in service with the condition that
p¥ Authority would hold de novo inquiry proceedings within a period of six
fmonths from the date of judgment of Service Tribunal and that in case
b lnquu'y was not conducted and completed within six months, appellant
- .would be entitled 1o all back-benefits provided appellant would file
]; affidavit to the cffect that he did not work for gain anywhere during
8 fperiod of his removal from service--Judgmemt of Service Tribunal was
Bupheld by Supremc Court---As soon as Supreme Court declined to
ntetferc with judgment of Service Tribunat,- it became obligatory for the
j uthority to impiement judgment of Service Tribunal and de novo
> dlsclpimary proceedings should have been held against -appeliant
according to direction of Service Tribunal in its judgment, but same had
not been’ donc. by the Authorxty---Aulhorlty had contended that six
y - months period for commercement and completion of de novq inquiry
proceedmgs against appellant would start from the judgment of Supreme
Court as judgment of Service Tribunal stood merged in the Judgmem of
Supreme Court---Contention of -Authority was repelled because doctrine’
0f merger was not applicable in the present case as Supreme Court had
!lot changed directions contained in the judgment of Servxce Tribunal and -
i,
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1, Ghulam Dastgir, Chief Secretary, Khyber Pakhtunkhwa as Competent Authority, hereby charge ™

you, Mr. Umar Sharif, Forester (BS-07), Allai Forest Sub Division of Hazara Tribal Forest Division
Batagram, Forest Department, as follows: ' '

That you, while posted as Forester, Allai Forest Sub Division, committed the * following
irregularities: .

i That you remained ignorant about the damages in Laam Campartment No.1 and
Godipir Compartment No.1 during working of IFMC in the said compartments and .
did not take legal action against the offenders-in time. o ‘

ii. That no Damage Report Book was available with you during checking on
15.11.2006, on spot. ~

iii. That no carving of damage report Number/Hammer Mark were found affixed by
you in Kagai Obe C-No.1. ‘ ' ‘ .

iv.  That no carving of damage report No./ affixing of Hammer Mark were found -
affixed by you in the felling coup of the JFMC Laam Godipair on old stumps and

that only No. written by marker were found on the stumps of fresh illegally cut
‘trees. : : :

V. That no field No. were found oﬁ stumps of marked/sawn trees of the JFMC under
your supervision. "

Vi. That illegal cutting of 109 No. of Fir/Spruce trees+ 13954 cft (standing volume)
shown below was reported in Godipair Guzara Compartment No.1 and Damage

Reports No.91 and 92/6 dated 29.10.2006 were issued by you but you did not
nominate the Chairman, JFMC as accused:

1-Damage Report No.91/6 dated 29.10.2006
Species Dia No. of trees Standing Volume (cft)
Fir/Spruce 27 - 06 . 948
28 05 840
29 04 756
30 02 402
34 01 262 : ‘ .
16 - . 03 153
19 ' 04 296
21 03 - 279
22 06 612 .
23 03 ' 336 .
24 . 05 620
25 09 . 1215
- 26 - 03 . 438
| Sub Total 54 7157
2-Damage Report No.92/6 dated 29/10/2006
Fir/Spruce 26 ' 03 438
: 27 .05 790
28 - .04 672
29 oL - | 189
30 ' 01 201
31 ‘ 01 212
- 33 01 ’ 249
17 ‘ 02 116 ‘ o
19 02 092 <
20 04 |- - 33 %gt
21 04 372 .
22 10 1020 g ~4- e gfr o e
- 23 05 - 560 ;% © ¢ 1. ik
24 06 744 ST
25 06 ‘ 810 . 5
Sub Total 55 6797 . . :
Total 109 : 13954




am of the opinion that Mr. Umar Sharif, Forester (BS-7) while posted as Forester, Allai Forest Sub
Division of Hazara Tribal Forest Division Batagram, Forest Department, has rendered himself fiable
to bg proceeded against, as he committed the following acts/omissions, within the meaning of

DISCIPLINARY ACTION-

v

I, Ghulam Dastgir, Chief Secretary, Khyber Pakhtunkhwa as Cdmpetent Autho-ra.t\l/,

section-3 of the Khyber Pakhtunkhwa, Removal from Service (Special Powers) Ordinance, 2000.

Vi,

-

STATEMENT OF ALLEGATIONS

That he remained ignorant about the damages in Laam Compartment No.1 and
Godipir Compartment No.1 during working of JFMC in the said compartments and
he did not take legal action against the offenders in time.

That no Damage Report Book was avallable with him during checkmg on
15.11.2006, on spot. :

That no carving of damage report Number/Hammer Mark were found affi xed by
him in Kagai Obe C-No.1.

"f

That no carving of damage report No./ affixing of Hammer Mark were found :

affixed by him in the felling coup of the JFMC Laam Godipair on old stumps and

that only No. written by marker were found on the stumps of fresh iliegally cut
trees.

That no field No. Were found on stumps of marked/sawn trees of the JFMC under
his supervision.

That illegal cutting of 109 No. of Fir/Spruce trees+ 13954 cft (standing volume)
shown below was reported in Godipair Guzara Compartment No.1 and Damage
Reports N0.91 and.92/6 -dated 29.10.2006. were lssued by him but he did not

nominate the Chairman, JFMC as accused:

1-Damage Report N0.91/6 dated 29.10.2006
Species Dia No. of trees - Standlng Volume
(cft)
Fir/Spruce 27 06 - 1948
28 105 840
29 05 - 756 -
30 02 402
34 01 1262
16 ' 03 153
19 04 296
21 03 1297 -
22 06 ©. 612
23 103 .| 336
24 05 620
25 09 : 1215
26 03 438
Total 54 - 7157
2-Damage Report No. 92/6 dated 29/10/2006 :
Fir/Spruce 26 03 438
27 05 790
28 04 672
29 o101 189
30 1o - 201
31 oL - - - 212
33 01 1249
17 102 . 1116
19 - 02 - ' 092
20 104 - - 332
21 ' 04 -1 372
22 10 1020
- 23 |05 560
24 06 744
25 106 810
- - 6707

L T T .
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For the purpose of enqwry against the said accused with reference to the above
allegations, an enquiry ofﬁcer/enqulry committee, consxstmg of the following, is constituted
.~ under Section-5 of the above Ordinance

) Mr. /('06/1/’%'748/ 5 /;‘E ozgw_

-3, The enquiry offi cer/enqurry committee shall, in accordance with the provisions ,
of the Ordinance ibid, provide reasonable opportunity of hearing to the accused; record its'

findings and make, within 25- days of the receipt of this’ order, recommendatlons as to
punishment qr other appropriate action agalnst the accused '

}

4, The accused and a well conversant representative‘ of tt{e department shall join

the proceedings on the date, time and place fixed by the enquiry officer/enquiry committee.

|

) (GHU M DASTGIR)
CHIEF SECRETA Y/COMPETENT AUTHORI‘TY
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BRIEF BACK GROUND OF TH_E CASE
In Hazara Tribal Forest Division of Battagram District, the Laam Gudipair JFMC
was authorized undér an agreement to undertake the Harvesting of Marked

287Nos trees of Fir/ Spruce, measuring 87652Cubic feet ( standing Volume).

During Oct 2006,h10'9 trees having 1394cft (standing volume) were illicitly cut by

© four local persons in the forests of Laam Gudipair Compartment No 1. The

chairman JFMC reported/complained the same damages to-DFO Battagrém(Pg
60)"and the then SDFO Allai, Syed Mugtada Shah, initiated action against these
offenders. Damage report No 91/6 & 92/6 dated 29-10-2006 were issued by the
forest staff(Pg 21-22). Against the illicitly felled trées, 597 scants of timber

measuring 2415 cft volume was also apprehended, seized from the offenders

and. given in the custody of JFMC as per. JFMC agreement for further
transportation by the JFMC to the sale depot.(Pg 61-62)

" The four dccused persons apprehended on spot, although pleaded guilty but

refused to pay value of damages as assessed by the Forest Officers as per Forest
Department schedule of compensation. -

The SDFO Syed MuqtadaShah, incharge of the Allai Forest Sub Division, after

* spot inspection and preliminary enquiry, submitted the situation report to his -

immediate higher controlling and supervising Officer i.e DFO Hazara Ttribal
Ba&agram vide letter No. 97/ Allai dated 23-11-2006 , explaining therein all the
ground situation, basis of the pr'oposed‘ action as per spot situation, and
proposed action to be initiated under 7(b) of the JFMC agreement,(Pg 23-24) ‘

“The DF,O Hazara Tribal Battagram, agreeing with the situation report of SDFO

i ' ) P
" Allal and its proposal for action under clause 7(b) of the JFMC agreement,

endorsed the proposed action and authorized the SDFO Allai to proceed further

-2
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' _in the matter in light of directives as contained in his letter No. 1052/ G dated
*01-12-2006.(Pg 25)

In thé meanwhile, the DFO patrol Squad of Hazara Circle visited/ inspected the
Spot for inquiry into the matter and submitted his report to Conservator of Forest
Abbotabad (CFA). (Crux of the finding was that the illicit damages have been
inflicted with the connivance of JFMC)(Pg 63-65) |

Receiving ‘th‘e above report of DFO Circle Patrol squad, the CFA communicated
the same to DFO Hazara Tribal Battagram for his necessary action(Pg 66).The

DFO Hazara Tribal Forest Division, after personal enquiry into the matter, offered

his para wise comments on the report of DFO patrol squad vide his confidential
g - . -
letter bearing No. 1463/ GB dated 01-02-2007 to CFA.(Pg 67-69)

In his comments, the DFO Battagram was of the opinion that the ‘JFMC

involvement in these daméges is unrealistic at the moment. And the allegation of

~ DFO patrol squad needs to be'investigatéd through a Fact Finding Committee.

On recel\}Ing DFO Battagram comments, the CFA constituted a high level Fact
Finding‘ Committee vide Office order No. 92 dated 12-02-2007(Pg 26). The

Committee, after spot verification and investigations into the damages, compiled

their report and smeitted to CFA dated 13-03-20'07.(Pg 27-31)

In the meanwhile, during transportation of the illicit cut seized timber, as given

to the manage,merit of JFMC for trahsportatioh to the sale depot, the SDFO Allaai .
noticed that the timber lying in the custody of JFMC, has been affixed with JFMC -

hamimer mark and- carved with JFMC property marks. Taking cognizance for
violation of .JFMC agreement by the Chairman JFMC,the SDFO Allai called his
explanation under intimation to DFO Battagram(Pg 70). The -DFQ Battagram,

after receiving reply of Chairman JFMC, and fouhding- it unsatisfactory, issued a

3.
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. after approval by the Competent Authority.

show cause not|ce to chalrman JFMC o explain his posmon regarding violation of
JFMC agreement(Pg 32). Consequently after dissattsfactlon from the Chairman’s

reply,the DFO Battagram recommended a case to CFA for imposing penalty on
~ chairman JEMC under clause 7(a) of the JFMC agreement TheCFA vide Office

order No. 119 dated 30-06-2007,imposed a fine of Rs. 7512800/- on JFMC in the
said Damages for violation of JFMC agreement, for affixing Hammer mark and ‘

: ‘broperty Marks of JFMC on the seized timber of the department.(Pg 38-39)

‘During these proceedings, the CFA submitted his parawise comments on the

report of the Fact Finding Committee vide letter dated 09-04-2007 to the Chief
Conservator of Forest wherein he directed DFO Battagram to initiate disciplinary
proceedmgs agamst the SDFO Allai and Forester/ Block Oﬁ'"cer (Pg 71)

The DFO Battgram, than submitted a draft charge-sheet against Syed Mugtada
Shah,the thén SDFO Allai to CFA for onwaré submission to the corhpetent
authonty And the Competent authority, Chief Secretary Khyber Pakhtunkhwa,
|ssued Charge sheet to the accused. The competent authority than appointed

enqu1ry committee cornprising Mr. Haider Ali Khan and Mr. Gul Muhammad Khan,
Conservators . of  Forests ' and the committee  submitted : its

report/recommendations to-the competent authority, (Pg 40-45)

On the basis of recommendations in the enquiry report, the accuséds (SDFO Allai
and Forester Allai) were penalized for reduction to the initial stage of their basic
pay scale. The accuseds filed an appeal to the Services Tribunal Peshawar
against the penalty order, and the Tribunal after hearing, set aside the penalty
order and dlre;:ted the respondents for conducting Denovo enquiry.

Pursuant to above, another enquiry was crdered and Mr. Riaz Mehsud, (PCS EG, .
BS 19), Additional Secretary, FATA Secretariat was declared as Enquiry Officer
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The Denovo enquiry report was also submitted to the'competent authority(Pg
46-59), but now the Competent authority disagreed with the findings/
recommendation and ordered another Denovo enquiry declaring the undersigned

as Enquiry Officer vide order dated 16-08- 2012(Pg 72). Charge sheets were
|ssued to the accuseds by the Envrronment Department.

PROCEEDINGS

I Sectlon Off icer (Estt), Environment Department, vide letter dated 30 08-

12012 was informed to depute a well conversant offi cer along with the
relevant record for assistance.(Pg 73)

2. Present SDFO Allai, Mr. -Mr. Muhammad Slddrque was declared as
Prosecutor by the DFO Battagram vide letter dated 05-09- 2012 (Pg 74)

3. The charge sheets along with memo of allegation were served upon-the

accuseds and their written replies received.

4. The prosecutron and the accuseds were called for personal
hearmgs/defense on 07-09-2011 and case enquired properly.‘

DISCUSSION

During: personal hearings, the prosecution representative .Mr - Muhammad
, Siddique, SDFO Allai along with official record from DFO Battagram’s office

attended the proceedrngs The accuseds attended in person. The prosecution
presented the charge sheet against the acCuseds with the following supportrve

evrdences/record -

1. Damage report No. 91/6 and 92/6 dated 29-10-2006, issued for illicit

damages of 109 Fir/ Spruce trees and apprehensnon of 597 scants'
< -2415 cft volume timber.(Pg 21- 22)

2. JFMC Agréement between FOI'eSL Department and Cha:rman JFMC for
Joint Forest. (Pg 34-37)

3. Management Of Laam and Gudipair compartment No-1- .

/(\\\\\Q
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4. The Fact ﬁndmg report by Mr Naseem Javald and Pir Qa:m Shah
" DFOs(Pg 27-31) | ) f
5. _'CFA office order No 119 dated 30-06-2007, regarding imposition -of -
penalty on JFMC amounting ‘to Rs. 7512800/.(Pg 38-39) |
6. The Enquiry Report conducted by Mr. Haider Ali Khan and Mr. Gul
Muhammad Khan(Pg 40-45)
7. The Enqun'y report conducted by Mr. Riaz Khan Mehsud(Pg 46- 59)

_ During pr_oceedings, the accused Syed Mugtada Shah SDFO, rebutted the

- charges and defended his action in the Forest Damages of Laam Gudipair

Com'partrnent‘ No-1 under agreement clause 7(b) of the JFMC agreement for illicit
cutting of '109 trees and apprehension of 597 scants of Fir/Spruce measuring.

', 2415 cubic feet volume as legal, appropriate and relevant as per JFMC

\ : ,
. Laws/agreement by providing the following evidences/official record:

1. Acﬁon against the forest offenders for illegal cutting was initiated on the
wrltten “report/complaint’ of Chairman JFMC,- as provuded under JFMC

g

“in case of accidental or negligent felling of unmarked trees the JFMC will be

‘ agreement clause 7(b) reproduced as under
¢ !

. liable to pay only the sa/e-;)a/ue Of these trees so felled. For the felling and local
damage/ loss due (o natum/ hazard, JFMC amd Its employees, will be bound to

. report the matter in writing to the DFO concerned immediate/y for further
| necessary action under the NWFP For cst Ordinance, 2002. On failure to report

_— such incidents by JFMC c/ause-7(a ) will become applicable.”

2. The accused, wl'hen posted as SDFO Allai,; "presented a copy of letterof his
-period dated 23-11-2006(Pg 23-24) wherein he had- submitted, the
* situation 'report regarding these damages to his immediate controlling
officer, and elab'orated all the ground cealities and the basis for initiating

# .
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the proceedings against the damages under 7( b) of the JFMC agreement.
He asked the prosecution that if he was at wrong at the time of initiating'
the action under 7(b) of the JFMC agreement, than the immediate
controlling. officer must have not agreed with his situation report and
issued-directives otherwise. But in fact, -the action proposed and initiated
p ' by him.at that situation was appropnate as per law/rules and JFMC
agreement hence the DFO Battagram agreed with my report and issued
further directives as per JFMC ruies/law for further course of action. The
accused officer further argued that he implemented the directives. of hlS
_ immediate controlling and supervising officer in letter and spirit, prepared
the challan of the case, and produced the accueeds/ offenders before the
competent court of law m accordance with provision of Forest Ordinance,
2000 (Sec 96), with the prior approval of immediate controlling and
supervrsmg officer.
3. The accused officer also added that after the disputed enqurry report of
' DFO patrol squad, the action initiated by him under clause 7(b) of the

] - JFMC agreement was investigated by DFO Hazara Tribal Battagram (his
| ' controlling officer), and he, in his confidential report No. 1463/ GB dated
01-02-2007(Pg 67- 69), was also of the epmaon that the charge of

u . | mvolvement of JFMC in these damages are unrealistic. :
- "4 The same plea of the DFO Baitgram was further rnvestrgated by the
4 ' . second Controlling ajd supervising officer of the department i.e CFA by
- ::onstrtutmo a Fact Finding Committee vide Office order No. 92 dated 12~

ﬂ _ L 02 2007 and the Fact Finding committee in their report also admitted the
[;l ‘:i' “ foIIowrng realities;

H, D ‘("Cases of Damage report No 91/6 & 92/6 dated 29-10-2006 were propetly
[l ’ , chal/aned in the court of Judicial Magistrate-I Battagram vide PC NO 15 and 16/
. 2006-07 respectively. | | :

The field staff had physically seized the said timber and /n/t/ated appropr/ate action

against the offcndars unidor the rildes

~3
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The above discussion transpires that the fresh damages do not happened to be a
"de//berate impairment to satisfy the ulterior motives of admixture in the genuinely
. extracted t/mber Rather a law full act/on had already been taken and the offenders

brought to book,

Moreover, the appea/ preferred by the DFO in the court.of District and session
Judge Battagram may be pursued vigorously”)

Al the above 'observations and findings of the fact finding report support the
situation report of the accused officer dated 23-11-2006 and never transpires

| ‘that the JFMC was ever involved in these damages at the initial stage of
proceedings till Fact Finding Report dated 13- 03-2007.

vSimilarly the aceused further Clarified that he never hesitated to take action
against JFMC, whenever and wherever found it involved in any forest damages
or |rregular|ty or violation of agreement with the department, ;
The accused Officer referred to the CFA ofﬁce order No. 119 dated 30 06-2007,
whereby the CFA has confiscated 9391 cft illicit timber from JFMC and imposed a
fine of Rs.7512800/- on Chairman JFMC for violation of JFMC agreement(Pg 38-
39). The same proceedings of CFA are on the basis of report of thé accused
" off cer initiated against the same JFMC at an occasion when the JFMC ‘was found
mvolved in aff‘ iXing of JFMC hammer mark and ‘carving JFMC property Marks on
the seized trmber The accused officer, during transportatlon of seized timber by
the JFMC, when noticed the carving of JFMC hammer mark and carving of
property mark on the departmental tlmbertook in time cognizance of the
irregularities, called explanation of the JJFMC and submltted the report as per
clause 20(2) of Community Participatory Rules,2004, to the DFO Battagram,
being the competent authority in the instant issue, for further course of action.




The above di_écussion and defense provided by the accuseds leads to the’

The accused ofﬂc_er‘further clarified and submitted a copy of the disciplinary-
action dated 21-11-2006 against the delinquent Forest guard as was initiated by

him'fOI.' his ignorance and lack of intérest in the official duties posted on léarr]

Gudipair Fofests at the time of occurrence of these damages.(Pg'75-78)

FINDINGS

followihg findings: - e

SYED MUQTADA SHAH, SDFO : / !

1. Charge No i, ii and iii against the accused officer are correlated and of
similar nature. All these charges are unjustified on the following grounds.

a. Thé Action takeh against the JFMC under clause 7-b of the JFMC
agreement waé tegal, lawful ahd as per JFMC agreerﬁeht All the
prefiminary  investigations by the controlling and  supervising  higher
officers of the department could not prove the involvement of JFMC in
these damages at the time of initiation of action by the accused officer,
'even' till compilation of fact‘finding report dated 13-03-2007. Hence
initiation of action under clause 7-a of the JFMC agreemeht and
nomination ith'e JFMC into the said damages at that time was out of
question rather unlawful and abuse of official power and authority.

b. The accused presented the official record which was not challenged by the'
’pro\secution. The. evidences produced by the prosecution in support of the
charges sheet i.e Damages reports No. 91/6 and 92/6 dated 29-10-2006,
the Fact finding report ‘and CFA office order No. 119 dated 30A-0=6-2007,
also-could not substantiate the charges that the action of the accused

1

officer under. clause 7-b of the JFMC agreement was against the law/ rules -
JFMC agreerﬁent because all these evidences supports the plea of the
accused officer that he has initiated all these action for the said damages
and the same action was proved to be lawfuf during all the preliminary
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; : Envéét}gations .Hence charges against.the accused are unsupported ar;d
could not be supported by the prosecution with cogent evidences. | _

2. Ch’arge. No iif, also could not be substantiated by the prosecufion vyifh any
solid reésons or evidence. The prosecution produced the Office order No.
119 dated 30-06-2007, regarding imposition of Rs. 7512800/~ fine on
JFMC under clause 7(a) of the agreement for violation of JFMC

i ,ag’réemént’. But perusal of the order reveals that the same action has

| been finalized by CFA on the report initiated by the accused officer against

JFMC. Had the action initiated by the accused officer against the JFMC at

that occasion was not as per JFMC agreement/ Rules, than the CFA would

;név_er had endorsed thé same and penalized the JFMC. Thus charging 'the

;acziused for his own fegai action is neither judicial nor lawful. -

j

A

‘. ) . N
'MR. UMAR SHARIF, FORESTER S - (y

.

L The allegations againsf the accused are almost same as both thé accuseds were

"' posted in the same area. Detailed discussign has been made in the foregoing.

o a) Allegations No. i and v are similar in nature which has been discussed in
detail earlier. ' ' _ '

b) In contrary to. the allegation No iii, in his written reply, he claimed
otherwise that hé was l*iavlng l‘).nnugé Report Book on the spot.

c) For allegation No. iv, the jo,b pertains to the Forest Guard against whom
the disciplinary 'procéedings have been initiated and disposed off (Pg 75-
78). | | |

d) As per charge report of the accused, he -was posted in ,2004 whereas
marking of trees was done in 1999. Hence the charge relates to the
period when he was not posted there. |

&

However, Block Officer/ Foreéter_ is the member JFMC as rep. of Forest Deptt(Pg
33) and the accused, being member, remained unaware of the damages made in
the* compartments. éesides, cutting of 109 trees, conversion into logs/ scants
and then transportation involves apout a month period during which the aEcused .

10



e

/

P '_','~.A
T HR

*

remained unaware. It is difficult to believe that offenders were operating illegal

activities for one month and the official remained unaware. Though the timely

action by the accused against the offence and offenders lightens the magnifude

of irregularity, yet the damage caused fo the forest cant be ignored and held

him liable to be penalized.
CONCLUSION

The above findings lead to the following conclusions:
a.

' 'Muqtada Shah, being SDFO, remained ignorant which indicates his lack of L

After thorough examination of the related documents provided by the
proseéutor of the department and the accused officer, the undersigned IS

of the opinion that the action taken against the JFMC under agréement

clause 7(b) by the accused officer was legal approprrate and lawful at the
time of initiation.

Furthermore the ‘accuseds never hesitated to take action against JFMC
under relevant clauses of agreement, as and when they found the‘JFMC

mvolved in any violation and lrregulantnes

. The accused officer has also initiated disciplinary actnon agams’c the

delinquent Forest Guard for the tgnorance and lack of interest in the
official duties.

Despite that the serving of charge sheet on accused officials regard'ing

non mnttatmg of action against JFMC at the tlme of issuing damage reports
No 91/6 and 92/6 dated 29-10- 2006 are |tself against the realities.

. The only shortcoming seems to bq the fact that offenders were

committing crime/ offence for about one month in the forest and Syed

control over the staff and area under Junsdlctlon
Mr. Umaf Sharif, Forester, was also member of JFMC as rep. of the Forest

Deptt and was immediate controllirig official over the compartments. He

remalined unaware of the damages made to the compartiments despite of

all these which transpires his lack of interest in official duties.

1
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RECOMMENDATIONS |
Keeping in view the above discussion, findings and conclusions, the undersigned
recommends the following penalties. -

1. Two annual increments of Syed Mugtada Shah, SDFO, may be stopped for
a period of three years w.e.f 01-01-2013. He may be censured.
2. Five annual increments of Mr. Umar Sharif, Forester may be stopped for a
peribd of three years w.e.f 01-01-2013. He may be censured and be
“warned to be careful in future in discharge of official duties.

MUHAMMAD KABIR AFRIDI
Deputy Secretary (Admn)
- Higher Education, Archives &

~Libraries Department, Peshawar
-~
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ENVIRONMENT DEPARTMENT
-Dated Pesh: 4% April, 2013

NOTIFICATION

No.SO(Estt)Envt/1-50(96)/2k9: WHEREAS, Mr. Umar Sharif, Forester {BPS-09), Allai Forest :
Sub Division of Hazara Tribal Forest Division Batgram, was proceeded against under the
Khyber Pakhtunkhwa Removal from Service (Special Powers) ordinance, 2000 (as amended
from time to time) for the charges as mentioned in the Charge Sheet and Statement of
Allegations dated 16/08/2012, served upon the said official; '

2. A AND WHEREAS, Enquiry Officer, Mr. Muhammad Kabir Afridi, PCS SG (BS-18), ‘
. Deputy Secretary, Higher Education Department, was appointed an Enquiry Officer to
conduct the inquiry against the said accused official; i

3. . AND WHEREAS, the Enquiry Ofﬁcer, after having examined the charges,
evidence on record and explanation of the accused official, submitted its report, wherein the

charges against the official being of serious nature have been established beyond reasonable
doubt; ’

- ' AND WHEREAS, the Competent Authority, after considering the Inquiry T
Report and other related documents, of the case, served a Show Cause Notice upon the said '
offizial to which he replied, and provided him opportunity of personal hearing;

5. NOW, THEREFORE, the Competent Authority, after having considered the . | - .
charges, evidence on record, findings of the Enquiry Officer, the explanation of the accused . &
official, and hearing him in person and exercising his powers under Section-3 read with.

. Section-8 of the Khyber Pakhtunkhwa Removal from Service (Special Powers) Ordinance,

- 2000 (as amended from time to time) was pleased to impose a minor penalty of “Stoppage
of Five increments for a period of three years” upon Mr. Umar arif, Forester
. (BP5<09), the then Forester, AllaT FoOF&St ~SUB Division of Hazara Tribal Forest Division

Batgram, in supercession of this department Order No.SO(Estt)Envt/1-50(96)/2k9/567-74
dated 29/1/2010, with immediate effect. .

G AN by s aawh L, At amces

CHIEF SECRETARY,
KHYBER PAKHTUNKHWA

# — o
Endst: No, SO(Estt)Envi/1-50(96))/2k9 22‘?/ —1 Dated Pesh: 4" April, 2013.

K Copy is forwarded to:- )

1) PS to Chief Secretary, Khyber Pakhtunkhwa, ) ' i
2) PS to Secretary Environment Department. . . g
3) Chief Conservator of Forests, Central and Southern Forest Region-I, Peshawar.

4) Chief Conservator of Forests, Northern Forest Region-II, Civil Line Offices,
Abbottabad.

L 5) Al Conservators of Forests, Khyber Pakhtunkhwa.
6) . Director Budget and Accounts Cell, Environment Department. . .
7). Divisional Forest Officer, Hazara Tribal Forest Division, Batgram.
-8) Mr. Umar Sharif, Forester C/O Chief Conservator of Forests, Northern Forest .
Region-11, Civil Line Offices, Abbottabad. . P
9 Master file. S : o

10)  -Office order file. : . e g
| ol oI o

(FIDA-UL-KARIM)
SECTION OFFICER (ESTT) |
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- Through:

' The Honourable Chief Minister,
Khyber Pakhtunkhawa (Appellant Authority),
at Peshawar.

Pl?OPER CHANNEL

1 SUBJECT: DEPARTMENTAL REPRESENTATION / APPEAL UNDER SEC 9 OF THE

'REMOVAL FROM SERVICE (SPECIAL POWER) ORDINANCE, :2000, FOR
SETTING ASIDE THE PENALTY IMPOSED BY CHIEF SECRETARY
(AUTHORITY), KHYBER PAKHTUNKHWA, UPON THE APPELLANT, . VIDE
NOTIFICATION NOSO (Estt.)Envt/ 1-50(96) / 2k9/ 2281-2300, dated 04 1412013

Prayer That on acceptance of this appeal, the impugned penalty order
dated 4- 4- 2013 be set aside as being illegal, unlawful, void
and_ineffective. Appellant pay scale be restored to'its original
stage with such other relief as may deem fit in the
circumstances of the case may also be q_nted

Respectfully sheweth,

That the short facts giving rise to this departmental appeal, are as
under:-

The petitioner was punished with the penalty of “Reduction to the-initial stage
of basic pay scale” vide administrative department Notification No So (Estt.)
Envt/1-50(96) 2k9/ 567-74 dated 29-1-2010 (Copy of the order attached’ as

Annexed-A, Page 1). f o

°

The pdetitioner'challenged the same penalty order in Service Trlbu'nal

Peshawar vide' Appeal N0.969/2010. The said appeal was heard, accepted

- and set aside on 28-6-2011,- with further directions to the department for

conducting denovo inquiry proceedings to be concluded as early as possible,

but in no case beyond. the period of twenty five days from the receipt of the -
order, as prescribed in section-5, sub section (3) of Khyber Pakhtunkhwa
(Former NWFP) Removal from service (special power) Ordinance 2000,

(Copy of Judgment attached as Annexed~8, Page 3-13)

The respondent department failed to implement with in the stipulated penod |
the judgment of Honourable Service Tribunal. Now after a lapse of about one

years & Nine months, has finalized the denovo inquiry proceedings and final
order issued by the competent authority on.04/4/2013, communicated to the

~ appellanton 22 /4/2013.(copy of order attached as Annexed-C, Page-15). -

=




*»}"./Grounds:- ‘ - _ S .

“}VA“ - That, the impugned order is illegal, unlawful, void and inefféctive, hence, not -
4 maintainable in the eyes of law. | |

B.  That, the same is against the principals of natural justice, also. -

C. That the impugned order is in violation of Service Tribunal Judgment dated
L 28/6/2011, hence illegal. | . ‘

D.-  That the impugned order is also against the judgments of the august Supreme .
P court of Pakistan, reported in 2008-P L C (C.S.) 477,(copy of order attached as”
Annexed-D, Page-17-21) and PLJ. 2004 Tr.C. (Services) 183 (copy of order.
attached as Annexed-E, Page-23-37). Refer extract is reproduced as under.

i) “On examinatioh of the judgment of high court, it clearly transpires that the.
high court has not debarred the -petitioner/bank from conducting the
inquiry but has passed directions for completing the inquiry expeditiously
preferably with in the period of three months with a further direction to the
respondents/employee to cooperate in holding the inquiry. However, since
the -petitioner/bank could not initiate the inquiry proceedings with in the

~period of four months stipulated by the Federal Service Tribunal in its

judgment, as a consequence thereof, they have been directed: to make

. ~payments of back benefits to the respondents’ (refer extract Annexed-D.
page-21). . ' -

S,

, W) “Once & judgment is issued in favour of a civil servant, his term and -
' ' conditions as infringed by an order of the authority in question stands
L addressed to the extent as ordained in the judgment concerned. There s,
- therefore no denying the facts that if the judgment is not implemented and-
: leave to appeal is either not filed or declined, there is no escape route for
; - the department but to implement the judgment in letter and spirit. In the . .
event of the department not complying with the directions contained in a
particular judgment after having exhausted the legal remedies available,
the department have no other alternative except to implement the -
judgment in the interest of supremacy of the rule of law".(refer extract
- Annexed-E, page-33). 7 o

E. On the strength of above two judgments of august Supreme court of Pakistan,
the Service Tribunal Khyber Pakhtunkhwa Peshawar has already announced a
judgment by accepting appeal No 3080/2010.(copy of order attached as
Annexed-F, Page-39-45). Hence the subject impugned order is ioid and
“tnlawful. : :

s



That the minor -punishment of stoppage of fwe increménts, Is. technically
defective because, if at all stoppage of increment is ordered, it is to be done by

one step only.( copy from E & D rules attached as Annexed-G, Page-47)

That thé impugned order is unlawiful in the light of august Su‘prerﬁe Courto

‘Pakistan judgment in Civil Petition No. 1252-L of 2002, dated 12-5-2003. (Copy

of order attached as Annexed-H, Page 49-53)

That' the_ inquiry committee did not adopt the proper procedures ‘as required
under the law/rules -on the . subjects (copy of inquiry Report attached as
Annexed-1, Page 55-77), thus inquiry report is biased, baseless and unrealistic
due to following short comings, hence illegal. . -

.. The learnt inquiry officer was required to confront the appellant with solid
- documentary/situational evidences/witnesses and recommended on the
basis of such findings of inquiry proceedings, but the inquiry. officer has,
concluded otherwise on the basis of his personal opinion and
interpretation of the situation, irrespective of solid ev’iidences._'Hence he.
has over sighted the service Tribunal specific observations of the
Judgment dated 28/6/2011(refer annexed-B, page 11) and procedure on
the subject (refer annexed-J. page 79) by interpreting on his personal
opinion. & observations, which is illegal | R

ii.  Although from the findings of the inquiry report, non of the charges leveled

against the appellant could be prove, despite that the learnt inquiry officer

“has recommended the penalty of stoppage of five increments which is
non judicious. ' ' '

ii. .~ The recommendations of the inquiry report are itself contsadictory to the
- findings. The learned inquiry officer, in the inferences drawn by him under
heading “FINDINGS’, has conceded that:- . |
(refer extract from findings of inquiry report, annexed-1, Page 71-73)

. 1. "All these charges are unjustified on the following.grounds.
-a. ‘The action taken against the JFMC under clause 7-b of JFMC
‘ agreement was legal, lawful and as per JFMC ‘agreement. All the
preliminary investigations by the controliing and supérvising higher
officers of‘the department could not prove the involvement of JFMC
in these damages at the time of initiation of action by the accused
officer, even till compilation of Fact Finding Report dated 13-3-2007.
Hence initiation of action under ¢lause 7-a of the JFMC agreement
.. and nomination the JFMC into the said damages at that time was out _
> of question rather unlawful and abuse of official power and authority.
R . . . )
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b. The accused presented the official record which was not challenged -

by the prosecution. The evidences produced by the prosecution in.;f; —
“support of the charges sheet 1.e Damages reports No 91/6 and 926 (&5

dated 29-10-2006, the Fact finding report and CFA office order No .
119 dated 30-6-2007, also could not substantiate the charges that
the action of the accused officer under clause 7-b of the JFMC
agreement was against the law/ rules/JFMC agreement because all
these evidences supports the plea of the accused officer that-he has.
initiated all these action for the said damages and the same action
was proved to be lawful during all the preliminary investigations
. Hence charges against the accused are unsupported and could not
" be supported by the prosecution with cogent evidences. ...

2. Charge No iv, also could not be substantiated by the prosecution
- with any solid reasons or evidence. The prosecution_pr;oduced' the
" Office order No 119 dated 30-6-2007, regarding imposition of Rs
© 75.12.800/- fine on JFMC under clause 7(a) of the agreement for .
violation of JFMC agreement. But perusal of the order reveals that
the same action has been finalized by CFA on tie report initiated by
“the accused officer against JEMC. Had the action initiated by the
‘accused officer against the JFMC at that occasion was not as per
JFMC agreement/ Rules, than the CFA would never had endorsed
the-same and penalized the JEMC. Thus charging the accused for
his own legal action in neither judicial nor lawful’; . |

* Keeping in view the above findings of the inquiry report, ‘as the learned inquiry

officer has conceded the action taken by appellant to be legal, appropriate and

timely and has opined /concluded that charging the accused for his own legal .

action is neither judicial nor lawful.

* Therefore the recommendations for stoppage of five finereme’nts are
contradictory to the findings of the inquiry report, hence officer/committee,

hence biased, baseless & unrealistic. i

14

~ That there is nothing on record nor any thing was pfoducéd before the inquify S

Committee that Appellant was directly involved in the alleged alleg

* .conclusion No “e” of inquiry committee~is biased, baseless and beyond the
~ scope of the charge sheet as under:- ‘ o C

The Justification for conclusion (refer annexed-|, Page 75,at S.No,“e"} put

forth by the learned inquiry officer ie "the offenders were committing

crimeloffence for about one month and, | remained ignorant”is against the
- realities as under- S )

| ations orany
delay has occurred due to his ‘willful intention or Mens-reai: Hence the
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The allegation is the personal |nterpretat|on of the i lnqu1ry officer, hence
baseless.

The period of one month inferred by the learned inquiry officer 'is at

variance to his own conclusions {refer annexed-|, Page 75, S.No “b"),

where the learned | inquiry officer concedes that action was taken as and

- when-JFMC was found involved. Furthermore:-
e The supervision of kotkey beat JFMC forests was not the only
responsibility of the appellant, rather he has to supervise forests

under his jurisdiction in the other four beats and.one forest check -

~post. Beside he was also responsible to prepare court cases,
produce challans/forest nenders in the court of law and attend
the trials. :

e The present day felling of trees and sawing is not manual but is
“mechanical. It takes only a few hours to fell 109 trees and
convert it into scants/ logs through power saws. Even manually it
does not take so long (one month).

Therefore, the allegatlon that we remain ignoran for one month Is baseless, -

blas and unrealistic.

The learnt inquiry officer under cOncIuéion nara “ f” (refer;annex- |, page 75).
has concluded that the appellant/accused being member of JFMC as rep. of

forest department, was immediate controliing officer over the compartment and
remained unaware of the damages made to the compartment.
Sir, this conclusion of the inquiry officer is against the realities because;-

i. Z\ltho’ugh Itis correct that, the appeliant under Community Participation
Rules( CPR) 2004, clause 13, was a member of JFMC as
representative of forest department, but simultaneously he was also
responsible for duties other than the subject JFMC forests

~ compartment(Kotkey). Therefore on the basis of .his nomination as -
~JFMC member, he was not supposed to perform duty only in one’

compartment or section of compartment where’ JFMC harvesting was
going-on, rather he was responsible/answerable for his other assngned
- duties also. , 1 -

= .

i.  As per CPR 2004 rules, the appettant was required to attend the'

scheduled and emergency meetings of JFMC and provide technical
. assistance to the commiltee. The committee has to perform-its duty as
per clause 15, while the department responsibility are elaborated under
‘clause 20 of CPR 2004, (copy of CPR 2004 attached as annex-
K.page81-93 )

il The forest protection is the basic responsibility of.Ferest Guard, and for

his ignorance in duty, he has already been charge sheeted. The inquiry

I
i
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Officer has acknowledged the fact and accepted the actuon znmated
against the forest guard be legal and timely. '

That the Appellant has performed his duty honestly and. efficiently in
the entire serwce carrier and there is nothing adverse against him. In
the instant case, appellant in time initiated the proceedlngs agamst the

L

That the appeilant is innocent and falsely charged with out havmg any

. solid proves that appelfant remained |gnorant for about one month
regarding forest damages

Last but not the least, the competent’ authority has already dec:ded the

case .and issued warning to . the appellant vide Notification -

No. S(Estts}Envt/1-50(96) /2k 9 865 dated 26/03/2012 {Annex-14) ,vhtch.

is not only contrary to the instant Notification No. SO(Estt )Envt/l-.\

50(96)/2k9 2281 -2300 dated 04/0472013 but is also- aga/nst the natura!
principle of Justice and equality because one case cannot be deaded
twice. ' ; '

Therefore, in-the llght of foregoing submissions, it is amply clear that
the conclusions drawn by’ the learned- inquiry offucer that the forest
offenders were committing crime for about one month and | remained
ignorant are incorrect and unfounded, not supported by any cogent
reasons hence baised, base!ess and unjustified. ° A

It is, therefore, requested that Appeal be accepted as prayed for please.

(APPELLANT) .. -

C/0 ,
Divisional Forest Officer,
Hazara Tribal Forest Division
Battagram

o S
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. Versus

Chicf Secretary
Govi: of Khyber Pakhtunkhwa
Pravinee, Peshawar.

Chief Conservator of Forests,
Khyvber Pakhtunkhawa
Province. Peshawar,

Co nscrvator of Forests,

Upper Hazara Forest Circle,
Manschra .
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PARA WISE COMMENTS ON BEHALF OF RESPONDENTS.
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. F+£CTS '.
I- Pertains to record, Fence needs no comments.

2= Incorrect. The Depa tmental Authority initiated the De novo enquiry in compliance to the
order dated 28/06/2411 in accordance with the rules. When charges were established / proved

by the enquiry Com nittee, the competeni authority agreed and as per procedure finalized the
proceedings. '

e —— ——————

>- Reply was not founc satisfactory and the charges were proved against him.’

: . o +
+4- Correct .

>- Denicd as drafied: T.ie charge of in-efficiency xva_s§pggyci§;i§
penalty of stoppage’ >f two increments was imposed upon-him :
Thepoen L e G S e
6 Denied. The Enquiry Officer Mr.'Riaz Khan Mahsud PCS, EG(BES:-18))Additional
(Admn Coord)FATZ. Secretariat finalized the de-nox'?b’érx’qﬁiry‘ﬁré"g{@'@:diggﬁpuﬁth G
competent authority ‘Chief Secretary K.P) not agreed with his findings, warned the petitioner "
and further de-novo  he enquiry by appointing another Enquiry Officer Mr. Muhammad °
Kabir Afridi PSC SC (BPS-18) Deputy Secretary Higher Education Department. As the - i
warning is not a pen: Ity and the Competent Authority(Chief Secretary K.P) awarded the |
penalty of stoppage « f two annual increments for three years of the petitioners vide
Notification No.SO(}:stt)Envt/ 1-50(96)/2K9 2263-80 dated 4/4/2013 on the basis of Enquiry
proceedings conductcd by Mr. Muhammad Kabir Afridi (Enquiry Officer).

7- "Correct to the extant hat the competent authority not agreed with the findings of previous

Committce (Riaz Kh: n Mahsood) re-de-novo the enquiry and entrusted to another Enquiry
Officer (Mohammad <abir Khan Afridi) e .

8- Correct.

9- In-correct. The enquiry officer conducted the enquiry in pursuance to Rules/ procedure and
the competent authori.y finalized the proceedings accordingly, :

H-Correct
LE-Correcet to the extant of filling the Departmental appeal.

I2- In correct. Departmer ta) appeal was properly rejected by the appellant authority and
intimated 1o the petiticner through Government of Khyber Pakhtunkhwa Environment
Department No. SO(Estt) Env/1-50(96)/2k12/3415 dated 26/06/2013.

GROUNDS

A) In- correct. The requirements of F.R -29 have been fulfilled. The appellant / petitioner
was incharge of Biari Block of Allai Forest Sub- Division and large scale irregularities
were detected there- in for which he was responsible. Hence he has to suffer for that and
therefore the order of competent authority is in accordance to the Law on the subject.

[

B} In- correct. The order of the competcnt authority is in accordance with the Principles of

natural Justic and i a result of fair enquiry conducted by the impartial enquiry !
Committee under tie prevailent rules, '

C) The encuiry proce. dings conducted in accordance to procedure on the subject and the

delay was accured 1ue to completion of all Legal steps/ formalities and not melafidely,
hance the Para is ir correct.

-

D} In correct. De-nove chquiry was not finalized by the competent authority and the same

was re-de-novo for further proceedings, Y

.
am




F2) In correct. As stated in Para "D above.,

) In correet, The 2™ enquiry was not finalized by the competent authority as stated in Para-
D above. - -

G) In correct. The -ompctent authority not agreed with the finding of enquiry officer of 2™
de-novo enquir and initiated 3™ de-novo enquiry.

\

1) In correct. The vompetent authority rightly penalized the appellant in accordance 1o the
rules: procedure on the subject. '

D In correct as sta.od in Para-“H™ above.

IV In correet. All coddle formalities were fulfilled and there is no :illegaliﬁf.
K} In correct. |

L) In correct.,

MiIn correct, According to the available record which was exhibited in the enquiry report
the charges were established/ proved by the enquiry Committee against the appellant.

N} In correet. The ilicit damage has been took place with the connivance of appellant and
. the charges were proved/ established by the Enquiry Committee against the petitioner,

0) The appetant could not provide sufficient material / ground to prove his innocenuc,

The appellant has not come o the Honorable Service Tribunal with clean hands, therefore it is
humbly praved that the appeal may be dismissed with cost,

Sceretary

Govt of Khyber Pakhtunkhwa P— m—

Environment Department Peshawar

+

Chief Conscrvator of Forests, . Consérv%‘l’orcsts,

Northern Forest Region-11 }e&y\ Upp/eﬁiazara Forest circle
Nid |

Abbottabad . anschra
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