' BEF ORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
' PESHAWAR.

SERVICE APPEALS NO. 589/2013

A Date of institution ... 19.03.2013
Date of judgment ... 17.08.2016

Zulfigar Hussain(Ex-Constable)No.665,
District Police, Kohat.

(Appellant)
YERSUS
1. District Police Officer Kohat
2. Deputy Inspector General of Police Kohat Region Kohat .
3. Inspector General of Police Khyber Pakhtunkhwa, Peshawar.
4. State through AGP Peshawar.
(Respondents)

. APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBAUNAL ACT 1974 READ WITH RELEVANT RULES AGAINST THE
ORDER DATED 20.02.2013 WHEREBY THE DEPARTMENTAL APPEAL OF
APPELLANT WAS TURNED DOWN AND UPHELD THE ORDER/JUDGMENT
OF THE RESPONDENT NO.1 DATED 08.01.2013. -

SERVICE APPEALS NO. 590/2013

Date of institution ... 19.03.2013°
Date of judgment ... 17.08.2016

Sakhi Badshah (Ex-Constable) No.583,
District Police, Kohat.

(Appellant)
VERSUS
1. District Police Officer Kohat. .
2. Deputy Inspector General of Police Kohat Region Kohat.
3. Inspector General of Police Khyber Pakhtunkhwa, Peshawar..
4. State through AGP Peshawar.
(Respondents)

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SéRVICE
TRIBAUNAL ACT 1974 READ WITH RELEVANT RULES AGAINST THE
ORDER DATED 20.02.2013 WHEREBY THE DEPARTMENTAL APPEAL OF

APPELLANT WAS TURNED DOWN AND UPHELD THE ORDER/JUDGMENT
OF THE RESPONDENT NO 1 DATED 08.01.2013.
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SERVICE APPEALS NO. 1096/2014

Date of institution ... 25.08.2014
Date of judgment ... 17.08.2016

Shahid Saleem S/0 Abdul Qadir,
Ex-Constable (No.1066), FRP,
R/o Kaghazae, Kohat.

(Appellant)
VERSUS

Inspector General of Police Khyber Pakhtunkhwa, Peshawar.

Deputy Inspector General of Police Kohat Region Kohat.

District Police Officer, Kohat

Additional Inspector General of Police/Commandant Frontier Reserve Police Khyber
~ Pakhtunkhwa.

5. Superintendent of Police, Frontier Reserve Police Khyber Pakhtunkhwa, Kohat Rang
Kohat.

Wb

(Respondents)

-APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBAUNAL ACT 1974 AGAINST THE IMPUGNED ORDER OF DISMISSAL
OF THE APPELLANT FROM SERVICE, OF THE RESPONDENT NO.5 DATED
06.12.2012, WHEREBY THE REPRESENTATION/DEPARTMENTAL APPEAL
OF THE APPELLANT ALSO REJECTED BY THE RESPONDENT NO.4 ON
28.01.2013, WHICH ARE AGAINST LAW AND JUSTICE '‘AND LIABLE TO BE

. SET ASIDE.
Mr. Muhammad Amin Khattak Lachi, Advocate. .. For appellant.
Mr. Hasan U.K Afridi, Advocate .. For appellant.
Mr. Muhammad Jan, Government Pleader .. For respondents.
MR. PIR BAKHSH SHAH ... MEMBER (JUDICIAL)
MR. MUHAMMAD AAMIR NAZIR .. MEMBER (JUDICIAL)
JUDGMENT L

PIR BAKHSH SHAH, MEMBER: At the relevant time, appellants, Zulfigar

Hussain, Sakhi Badshah, Constables in the Police Department, were in riding squad and
appellant, Shahid Saleem was a Constable in FRP. Théy were dismissed from service for the
reason of apd their involvement in FIR No. 453 dated 30.06.2012 P.S Cantt: under Section
419,420,468,471,221,223 PPC and 155 police order District Kohat (which is placed on

record) the basis of which is the Murasila of ASI, Muhammad Rauf. Since their departmental )



appeals were also rejected, hénce these appeal under Section-4 of the Khyber Pakhtunkhwa

Service Tribunal Act, 1974.

2. The facts as revealed from this FIR as well as otﬁer record are briefly stated that ASI
compvlainant Muhammad Rauf and appcllant Shahid Saleem alongwith other constables were
presenf on duty of the National Bank, Kohat Branch. At the relevant time(10:00AM) a person
came on the Bank gate who entered into exchange of talks with the appellant Shahid Saleem.
After a few minutes the said person started fist blow assault on appellant Shahid Saleem.
ASI, Niuham:ﬁad Rauf over powered the said person. The 'reéson told by appellant was that
the said person was his cousin who was a Junior Clerk in the Post Office and there was some
domestic dispute between them, hence the fist blows. But the appellant also implored ASI,
Muhammad Rauf that the said person may be let free. In the meanwhile, the Riders
‘ C;)nstables, appéllants Sakhi Badshah and Zulfiqar Hussain, were also summoﬁed and the
-\said person was handed over to them with the direction to be put in the lockup. But after
some time it revealed to ASI that the said person either escaped from the constables or was
intentionally set free by them. The I.D Card recovered from the escapee was in the name of
one Muhammad Asif S/o Ajmal Kahn which proved to be fake and the real person was bne

Tufail S/o Asadullah involved in a murder case and who was a proclaimed offender. That the

escapee was known to appellant Shahid Saleem who deliberately concealed all these facts
and tried to cheat tk‘le Police so much so that he also impiored the police that the person may
be set free. According to materials on record the assailant when arrested by the ASI .
Muhammad Rauf, ws -handed over to the riding squad Constables, Zulfigar Hussain and
Sakhi Badshah to be taken to the lock up. On the way, appellant Shahid Saleem beseeched
them to be let to talk to the accused in privacy and took him (escapee) away from them where
he was let to escape. However, the said FIR was registered against all the three appellants,
who were suspended and asserted and served with the charge sheets and statement of
allegations to which they submitted‘ reply. In case of Appellants Zulfigar Hussain and Sakhi
Badshah, the enquiry was conducted by SDPO Headquarter Kohat whereas in caée of Shahid

Saleem the enquiry was conducted by Gul Raees Khan, DSP FRP Kohat Range. Finally show



cause notices were also issued to the appellants. Consequently, appellants Zulfigar Hussain
and Sakhi Badshah were dismissed from service by order of DPO Kohat dated 08.01..2013
and their departmental appeals Were rejected vide order dated 20.02.2013. On the other hand,
appellant Shahid Saleem was disﬁﬁssed from service by S.P FRP Kohat Range vide his order
- dated 06.12.2012 and his departmental appeal was rejected by Additional .G/ Commandant
FRP. yide his order dated 28.01.2012. In view of the common questions of facts and law, all

the above appeals are proposed to be disposed of by way of this single judgment.

3. Arguments heard and record perused.

4, Learned counsels for the appellants Zulfigar Hussain and Sakhi Badshah submitted
that connivance of the appellants with appellant Shahid Saleem has not been proved and '
these appellants did not know that the escapee was a proclaimed offender nor the same was

*

told to them by either Shahid Saleem or by ASI Abdul Ra}uf. It was also. argued that the
escapee was provided opportunity of escape by appellant Shahid Saleem who prevailed on
the Rjder Constables, took him away from the spot on the pre-text that as _the éscapee is his
relative therefore, he wanted to talk to him something in privacy. It was further argued that
the appellants were not provided opportunity to participate in the enquify proceedings nor

provided' the opportunity to cross examine the witnesses. It was also contended that the

escapee was not formally arrested nor handed over to the Rider Constables, therefore, they

cannot be punished for this escape. For appellant Shahid Saleem it was submitted that the

story against him was concocted which is evident from the fact that all the appellants have

been acquitted in the said criminal case. It was further argued ‘that relations of the aﬁpellant
Shahid Saleem with the escapee/proclaimed offender have not been established and appellant
was dismissed from service without rhyme or reasons. It was also submitted for the

appellants that penalty awarded to them is too harsh which may be set aside.

5. The learned Government Pleader while rebutting the arguments advanced by the
learned counsels for the appellants stated that the person who escaped was in fact was

intentionally assisted by appellant Shahid Saleem to escape who also knew that the escapee is



a proclaimed offender and further that all the facts have been admitted by appellants in their

‘reply to the charge sheets as well as in their departmental appeals available on record. It was

urged that the offence committed by the appellants was very serious in nature and acquittal in

~ criminal proceedings does not mean that they deserved exoneration in departmental action

also.

6. | We have carefully perused the record and have heard pro & contra arguments.
Undoubtedly, appellant Shahid Saleem was performing duty in the Bank on whom fist blows
were inflicted by someone having 1.D Card in the name of Muhammad Asif S/o Ajmal Khan.
According to the ASI Muhammad Rauf despite this scuffle and fist blows between them
appellant Shahid Saleem implored him that the assailant may be set free. Appellant Zulfigar
Hussain and Sakhi Badshah have also stated in their reply that appellant Shahid Saleem,
being their colleague, implored them that the escapee may be let to talk with him in privacy

for a while on which pretext when the escapee became secluded he was let to escape. In case

N

of appellants’ Zulfiqar Hussain and Shakhi Babshah, the Enquiry Officer has concluded that
they did not know about the escapee being a proclaimed offender. In case of appellant Shahid
Saleem, the record shows that after the occurrence he absented (absconded) and remgined
absent for about four months and twenty three (23) days. There is nolreason as to why he
remained absent for such a long period just after the occurre‘nce. While closely considering
the abovg facts, the‘Tribunal is led to the inference that even if the escapeé was handed over
to the appellants Zulfigar Hussain and Sakhi Badshah fhey did not know that the escapee was
a proclaimed offender and for this mistake of fact the penalty of dismissal awarded to them
does not commensurate with their misconduct. Their case is obviously distinguishable from
the case of appellant Shahid Saleem. It is also on- record that departmental appeal of the
appellant Sﬁahid Saleem was rejected on 28.01.2013 against which his service appeal on
25.08.2014 is hopelessly time barred. The reason given in his application for condonation ofl
delay that he remained ill till 28.7.2014 is also not tenable as even from the said date he took
almost one further month where-after he filed this service appeal for which one month he has

no explanation. To conclude the discussion, the Tribunal is of the considered view that




penalty awarded to appellants Zulfigar Hussain and Sakhi Babshah in these circumstances is
too harsh. Consequently, their penalty of dismissal from service is converted into
withholding of one increment for three years. They be immediate reinstated into service.
Their intervening period be treated as their leave of the kind due. So for appeal of Shaid
" Saleem is concerned, the same is dismissed. All the appeals are disposed of in the above

terms. Parties are, however, left to bear their own costs. File be consigned to the record room.

ANNOUNCED
17.08.2016

(PIR BAKHSH SHAH)
MEMBER

(MUHAMMAD AAMIR NAZIR)
MEMBER
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17.08.2016
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h '-(hlounsels for the appellant and Mr. Muhammad Jan, GP for

respondents present.

Vide our detailed judgment of today consists of six pages
placed on file, to conclude the discussion, the Tribunal is of the
considered view that penalty awarded to appellants Zulfiqar
Hussain and Sakhi Babshah in these circumstances is too harsh.
Consequently, their penalty of dismissal from service is converted
into withholding of one increment for three years. They be
immediate reinstated into service. Their intervening period be
treated as their leave of the kind due. So for appeal of Shaid
Saleem is concerned, the same is dismissed. All the appeals are
disposed of in the above terms. Parties are, however, left to bear
their own costs. File be consigned to the record.

Announced
17.08.2016

(PIR BAKHSH SHAH)
MEMBER

(MUHAMMAD AAMIR NAZIR)
MEMBER
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18.03.2016 - Jumor to counsel for the appel.ant and Mr Ar1f Saleem,

ASI alongWIth Mr. Usman Gham Sr. GP for respondents present.
Junlor to counsel for the appellant stated that 51m1‘az -ature of

peals have been fixed before this Bénch on' 27 04 2016,

taerefore the same may also be clubbed with the sah

Tiequest accepted. -Tn come up for arguments on 2/ 04 20]6

G alongwith connected appeals.

-

Member

27.04.2016 - 'Appellant in person and Mr. Arif Saleem ASI alongwnh Mr.
Muhammad Adeel Butt Addl: AG for respondents presont Due to |
general strike of the Bar learned counsel for the appeﬂam IS not in

attendance. Adjourned for arguments to 17.08.201¢ beforéD.B.

Member -Chan%ﬁ" an
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Appeal No. 589/2013

25.08.2015

27.10.2015

Counsel for the appellant and Arif Saleem, ASI alongwﬁh
Mr. Muhammad Jan, GP for respondents present. Learned counsel -
for th_e appellant pointed out that identical appeal titled Shahid
Saleem-vs-DPO Kohat, etc 1s pending before this Tribunal and
fixed for hearing on 27.10.2015 therefore, the same may also be
clubbed with the abovle mentioned appeal. Hence to come up for

arguments alongwith the said appeal on 2°-(o ~26/ Jr )

N——

Member | M\ ber

Appellant with counsel and Mr. Peshawar Khan, H.C
alongwith Addl: AG for respondents present. Arguments could
not be heard due to learned Member (Judicial) is on official tour

to D.I Khan. Therefore, the case is adjourned to e

/ g _ _3_ / /é_‘ for argumcms. e

(jl——_.

Member




27.05.2014 . Junior to counsel for the appellant and Mr.
Muhammad Jan, GP with Mian Imtiaz Gul, DSP (Legal) for

the respondents present Counsel for the appellant needs time

l8.08.2014 : Appellant with counsel and Mr. Muhammad Jan, GP -
" ' with Mian Imtiaz Gul, DSP (Legal) for the respondents
| present. Rejoinder received on behalf of the’appellant. CPpy
handed over to the learned GP. To come ug.
18.11.2014. N

| 18.1 12014 . Clerk to counsel for the appellant and Mr., Muhalplﬁad
S Adeel Butt, AAG with Arif Saleem, ASI | it | Hreso

H
i
b

present. The Tribunal is incomplete. To EC(Lm- !

on 02.03.2015.

2.3.2015t  Counsel for the appellant, and Addl. AG WIth Imtlaz Khan

DSP (Legal) for the respondents present. The learned Ve
of the D.B is busy in Bench-III, therefore, caLe isf !a
125.8.2015 for arguments. |
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IAppellantiwith counsel (Mr. Ibr ah, Advocate)

{1

presen} a%nd;}eard 'Contended that the appellant has not been treated
I R Bt AR

i3 4R

in accqrdari'ce With !a*s_s;/rules. The impugned final order dated 20.02.
B I 3!

1 R K LW Y . ) ..
2013 has been issued.in violation of Rule-5 of the Civil Servants
4o BYR
(appeal) iul; 1 é&g‘gl}/loreover, the appellant has been treated under
the wrong la\{"v':".sd the,very original order dated 08.01.2013 is illegal
| ;gg:f;ga:ﬁ@i'
. & ML Ao . .
void alb-ml_t_lq.,.Pgmts iraised at the Bar need consideration. The
.“ - ‘-i s OGP :%'
g A . : -
appeal !lls 'iad%;ltteqitﬁtirggular hearing subject to all legal objections.
The apbéilaia{ is!difec}ed to deposit the security amount and process
Py o3 b
fee within 10 days+Thereafter, Notice be issued to the respondents
; I X
IEEY .

for submission of writtén reply on 24.02.2014.
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24.2.2014 Appiellant i; person and Mr. Muhammad Adeel Butt, AAG
\ ' E EXT)
\\ { with Muham}mad 'Ibr'ahé}sgf Inspector (Legal) for the respondents
L : i O

PO R .
' present and requestedjforftime. To come up for wyritten reply on

LI YR F R 435
V742014, i 5 -s,’»-i

'
3

) Xhge ,
7.4.2014. Ap%eﬁa‘nt »_?%eri(in.aid iAE Tlﬂlimiaz Gul, PSP (L)' ffi
the respogd;ggi’i:{e.'scr}t- Reply-filed :_?5‘32-,”! ~hanged” over 116
'c“’"ﬁ?}é%f ‘apff?ﬁﬁgtmeﬁp*’,f;? rejoinder on
2325?4&’;3 . i | -
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27.52013 Munshi to Counsel for the appellant
. . . ) 1~v:‘.;wg,'f?;.
present. In prsuance of the Khyber Pakhtunkhwa

Service Tribunals  (Amendment) Ordinance 2013”‘

¥ R
- .case is adjourned on note reader for
proceedings as before on 17.7.2013. *
ader
17.07.2013 Clerk of counsel for the appeilant present and requested for

adjournment. Case is adjourned. To come up for “prelithinary

hearing on 02.09.2013. croowg
v+ Member
02.09.2013 Appellant in person alongwith clerk of coucdzl for the.

appellant present and requested for adjournment: Case is

adjourned. To come up for preliminary hearing on 11.70.20;3,

G

11.10.2013 . Appellant in person present and requested for

To come up for preliminary hearihg on & 192013\

(Khyber Pakhtunkhwa ord. Il of 2013), the

djournment.

-‘,1




Form- A
FORM OF ORDER SHEET
Court of .
Case No. Sﬁ%lg /2013
S.No. Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings ' :
1 2 3

1 03/04/2013 The appeal of Mr. Zulfiqar Hussain resubmitted today
| by Muhammad Amin Khattak Lachi Advocate may be entered in
the Institution Register and put up to the Worthy Chairman for

preliminary hearing.

- RE g R/

2 ng’;lsz This case is entrusted to Primary Bench fof preliminary

hearing to be put up there on e 0/ 2.

QQMSQ '
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" The appeal of Mr. Zulfigar ‘Hussain Ex-Constable Distt. Police Kohat received today i.e. on

19/03/2013 s incomplete on the following scores which is returned to the counsel for the appellant for

1-

2-

-

- Jé
1

€

_completion znd resubmission within 15 days.

Appeal may ke got signed by the appellant.
Annexures of the appeal may be attested.

_Address of respondent N3. 4 is incomplete which may be according to Khyber

Pakhtunkhwa Service Trikunal rules 1974.

COpleS of Charge Sheet, Statement of allegations, Show Cause Nottce Enquiry report
and replies thereto are not attached with the appeal which may be placed on it.

Six more copies/sets cf the appeal along with annexures i.e. complete in all respect may
also be subrmritted with the appeal.

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKH TUNKHWA :
PESHAWAR. ' o !

" MR.MUHAMMAD AMIN KHATTAK LACHI ADV. PESH.




BEFORE THE SERVICE TRIBUNAL K.P.K.. PESHAWAR

- Service Appeal No. ) o Z /2013

Zulfiqar Hussain (Ex-Constable) No. 665

District Police, KohQt ..ot Appellant
Versus
District Police Officer, Kohat & others.......... . RESPONdents
INDEX
| S.No | Description of Documents Annex | Pages

1. | Service Appeal ' . 1—4
2. | Copy of order dated 08.01.2013 A 5

© 3. | Copy of Representation B . 6-7
4. | Copy of order dated 20.02.2013 C 8
5. | Copy of FIR No. 453 dated 30.06.2012 D 9
6. | Copy of Card | = 10
7. | Copy of order sheets 'F 11-14
8. Wakqlafnama-

Muhammad Amin Khattak Lachi
Advocate Supreme Court

Through
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BEFORE THE SERVICE TRIBUNAL K.P.K.. PESHAWAR

Service Appeal No. 5'87 /2013

- Zulfigar Hussain (Ex-Constable) No. 665
District Police, Koha‘l‘Appellan‘I’

Versus
1. District Police Officler*‘,' Kohat.
2. Deputy Inspecfor aneral of Police Kohat Region Kohat.
3. Inspector General of Police K.P.K., Peshawar.
4, sjafe.//%’% ptal Pl
o et Respondents

Appeal u/s 4 of Service Tribunal Act the -

read with reievz(nf rules against - the order

dated 20.02. 2013 whereby the LQO@E g)

departmental appeal of appellant was turned

down and upheld the order/judgment of the
respondent No.1 dated 08.01.2013

Respectfully Sheweth:

Brief Facfs

se-subamitted to-6¥Q

wnd filed. 1. That appellant was inducted in Kohat Police as a Constable

and performed his duty to the entire satisfaction of their



Thcn‘ on 30.06.2012 apEel ant ldngwifh another cons’rdble

namely Z@,ﬂaer were perfor‘mmg riddle du1'y in the

premises of police station Cantt Kohat.

That on 30.06.2012 FIR No. 453 was registered against

the appellant alongwith co-accused on the allegation that

~ appellant released the pr‘oclcum offengser with the’

connivance of the co-accused Zuiﬁq-sr Hussam and Shahid

Saleem.

That the inquiry was conducted and the appellant was

dismissed from service on 08.01.2013 by the DPO Kohat.

That against the order dated 08.01.2013 of DPO Kohat

- appellant approached the DIG, Kohat who after hearing

the case dismissed the appeal on 20.02.2013 hence this

appeal is filed on the following grounds amongst others.,

Grounds

a)  That the impugned orders by the appellate authority
‘as well as by the DPO Kohat is against the law and

facts and is liable to be set-aside.

b)  That for the same. allegation FIR No. 453 dated

130.06.2012 was also registered against the appellant
whose trial is still pending but appellant. is dismissed
from the service before the conclusion of criminal

trial.



Pl

d)

f)

9)

h)

That appellant is punished departmentally and FIR is
also registered which amounts to a double Jeopardy
and there is a s;ﬁecial bar constitutional for imposing

double punishment for the same offence.

That inquiry officer conducted ex-party proceeding
ho one was examine in support of the charges

leveled against the appellant.

That no chance of cross examination of the withess
was provided to the appellant and the inquiry officer

based his opinion on presumption.
That no proper inquiry was conducted under relevant
rules and law and no chance of hearing is given to

the appellant.

Thaf for petty allegation severe punishment is gi\}en

~ to the appellant which is restricted ;-under the

service law and the service laws

That appellant had sufficient length of service and
without taking into consideration the appellam; is
dismissed from the service and further more the
appellant néver released the proclaimed offender
intentionally deliberated and the story is totally
planted.



. . ‘1 c ! . ! ' . . -
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i) That some other grounds may be adduced at the -

time of the ar‘gumem‘s .

It is, Ther"efo‘r'e, prayed that gn acceptance of this
appeal the judgment/order dated 20.02. 2013 and 08.01.2013 . -
may be set-aside and appellant may be reinstated with all

back beneﬁ‘rs

ppellant |

Through

Muhammad Amin Khattak Lachi
Advocate Supreme Court -



“’ | . ORDER : | _

This order is passed on the departmental enquiry against'
Conslablc Zulfigar No. 66.5f this dtstur t Police unclex Police Rule 1975. '

Brief facts of the dcpartmental enquiry are that the above
named defaulter official was arrested in case FIR No. 453 dated 30.06.2012
W/s 419/420/468/471/231/223 PPC/155 Police Order PS Cant:. '

‘ He was served Wlth charge bhe(,t/ summaly of allc rations
and Mr. Mushtaq Hussain DSP HOrs Kohat was appomtcd as Enquuy Officer
to proceed. agmnst him- cicpartment'111v The enquiry ofﬁcor has submutu} his
findings and found him guilty of Lhe charges He was sewcd with Fmal Show
Cause Notice. His reply was perused and found not satlsfactoly .

So far enquiry conducted into the matter, recommcndatwn o[ the
anumf Ofﬁccx perusal of the case file and also ‘arrested in the above
mcntloncd criminal case. The unduslgned rea(,hed to the concluslon that his
further retgntlon m the discipline force is not jusuﬁed and the QIIagatlon%
leveled against him are proved bcvond any shadow. of doubt. Therefore, hc is

c11smlsscd from serviee under Police Rule 1975 w&h immediate cffect.

/ '\\\\ \ )
. > A ) . l ! \ s - - N
OB No. ﬁ_m | SRR \Q\ Sl
. AW i I E———
. Dateoé - ! /2013 . ‘DISTRICT POLICD OFFICER

KOHAT

/1/"'

.
F\PA Work 2013VFinal, Show Cause Rotice, Charge Sheet, Explanation, Order 20130 R O ER 2013.doc
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Subject:

Respectfull

~ BEFORE THE DEPUTY INSPECTOR GENERAL OF POLICE @

KOHAT REGION, KOHAT.

APPEAL AGAINST THE ORDER OF DPO KOHAT BEARING OB
NO. 31 DATED 08.01.2013 WHEREBY THE APPELLANT EX-
CONSTABLE ZULFIQAR NO. 665 OF KOHAT DISTRICT POLICE
WAS. DISMISSED FROM SERVICE WITH IMMEDIATE EFFECT.

sheweth

With great veneration, the appellant submits the instant appeal on the

basis of the following facts and grounds.

Fact:-

Briefly stated the facts are that on 30.06.2012, the appellant alongwith

constable Sakh1 Badshah No. 583 was on rider squad duty in the limits of PS Cantt

Kohat.on reaching National Bank of Pakistan main branch, Kohat the appellant and

his compass:on came to know through a public person that same one had a scuffle

with a Police constable inside the said bank. We therefore, entered the Bank premises

where | saw ASI Rauf alongwith Police personnel’s and a private person in addition to
constable Shahid Saleem. '

ASl Rauf handed over the private person to me and my companion

- directing aé to take him to P§ Political Sarai Kohat.: on personal search, constable

Sakhi Badshah recovered an identity card in the name of Muhammad Asif an employee

of posted department.

oot

/,; -
-<,L

Before leaving the spot, constable Shahld Saleem informed us that the

private person was his real cousin and he wanted to talk to him. He took away the

said person to aside and let him runaway. | and my compamon chased him but in vain.

It may be mentioned that neither it was know to AS| Rauf that the said

person was PO nor we were informed by ASI Rauf that the said person was PO.

/ probably constable Shahid Saleem was in the’ knowledge of this fact and therefore, he

provided him on opportunity to escape.

known by the name of Muhammad Tufail shah r/o Kaghazai and wanted in a murder -

The appellant later on came to know that the said private person was

case to the Police. My submission is that the above noted person was not let go by the

appellant deliberately and his escape from the spot was facilitated by constable
Shahid Saleem.

Grounds: -
1.

The departmental inquiry has not been conducted by the inquiry officer
in accordance with law as the appellant as the appellant was never

- summoned by the E.O while carrying out the departmental proceedings.

That no ev1dence was recorded by the E.Q in the presence of the

appellant and thls the appellant was completely deprived of his right of
cross exammauon

OV L ¢ b ——a == [ -
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. awarding the ‘punishment.

4, ) That copy of the final report of the E.0 was not prov1ded to tre '
. appellant by DPO Kohat prior to announcing of the punishment..As sugh

the whole proceedings were illegal, unlawful and not sustainable under
the law.

5. That the eriminat- caééagainst the appellant is still pending in court. The -

appellant is presumed to be innocent till convicted.

‘In view of the legal posmon dlscussed above, great mtscarrlage of
justice is caused to the appellant

Prayer:-

, it is therefore prayed that by acceptlng the present appeal, th
impugned order of DPO Kohat may kmdly be set aside and the appellant re
instated in service w.e.f the date of dismissal with all back benefits please.
desire to be heard in person.

1]

Yoyrs obediently,

Wi

Ex-Constable Zulfigar No. 665
Of Kohat District Police s/o
Altaf Hussain r/o Ali Zai PS

Usterzai

ATTESTED

st s 2
¢ esma—

&

3. That the appellant was not heard in person by the DPO Kohat befote

P
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) 'POLICE DEPARTMENT B KOHAT REGION
ORDER

. .. This order is passed on representation filed by Ex:

Constable Zulfigar Hussain No. 665 of Kohat district police. . -

. : Facts of the case are that the appellant alongwith Ex:
Constable Sakhi Badshah No. 583 while performing duty of Cantt: Riders welje,deait with
departmentally by the competent authority (DPO Kohat) on the core of chai‘@'es that on
30.6.2012 an unknown person scuffied with Constable Shahid Saleem deployed at National
Bank Guard, Kohat cantt. The suspect was apprehended by ‘AS| Rauf, handed cver to the
Rider (above named constables) and directed them to confine the assailant in Police
Station.-On the way the suspect was released by the appellant and his colleague with the
connivance of suspect and Constable Shahid Saleem (now dismissed from service). The .
suspect was identified as Tofail s/o Assad Ullah r/o Kaghazai, Kohat, who was PO in case

" FIR No.308/2008 U/Ss 302,324 PPC, PS Cantt. The departmental proceedings resulted in

his dismissal from service vide DPO Kohat order vide O.B No. 31 dated 08.01.2013

| ' Besides the departmental proceedings a criminal case vide
FIR No.453/2012 U/Ss 419,420,468,471,221,223 PPC, 155 Police Order was also
registered against the appellant and above named persons. : ‘

: Feeling aggrieved frém the-' impugned order he preferred the
instant representation, requesting therein to set-a-side the impugned order and

_ reinstatement in service. -

: o The appellant was called in Orderly Room held on 20.02.2013
and heard in person, but failed to advance any plausible ‘explanation to his professional
misconduct. Record perused. ' : _

_ - , - Perusal of record revealed that the appellant was handed over
a suspect by his senior to lock up him in Police station, but on the way he released him with
the connivance of Ex: Con_stablés Sakhi Badshah, Shahid Saleem (both also dismissed on
the same charges) and ‘suspect, who was PO.in a murder case. The appellant did not
comply with lawful order of his senior, hence committed a gross professional misconduct.

_ ' " Keeping in view of the above and available record it is
established beyond any shadow of doubt that the appellant did not comply with order of his
senior and had committed a gross professional misconduct. Moreover sufficient material
exists on record which transpired that the escaped person was a Proclaimed Offender.

Therefore, themeprese:ntation is in-convincing, without any substance is hereby rejected ~—

and the punishment order passed by DPO Kohat vide vide OB No.31 08.01 .2013 is upheld.
o T This order is exclusively passed in departmental proceedings.
Announced : '
20.02.2013 - )
o? (MOHAMMAD | 7 SHAH)
i PSP,QPM
Dj: Inspector General of Police,
~ , - Kohat Region, Kohat.
No 1539l & jec oot X -éeon/'g
Copy to District Police Officer, Kohat for information and
necessary action. Service record of the appellant is returned

~3-13

herewith.
Appellant.
e
i o /
: “K (MOHAMMAD | Z SHAH)
, ‘ PSP,QPM

D)(: Inspector General of Police
Vnhaot Raninn Knhat
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ORDER-3

30.1.2013

ORDER-4
13.2.2013

/I
. ¢ SN

D e o A o A

Accused Zulfigar and Sakhi Badshah on
bail alongwith counsel and APP for the state
present. Co-accused Shahid Saleem be
summoned  beside summoning  search

witness to the extent of accused Muhammad

Tufail for __} 7 f %2/3

MUHAMMAD I1QB Y

\

P

Judictal Magistrate-I1, Kohat

Accused Shahid Saleem, Zulfigar and
Sakhi Badshah on bail and APP for the state
present.  Accused Muhammad Tufail is
abscox;ding. SW, Khaliq Hussain present and
recorded statement, in.light of which it is clear
that accused Muhammad Tufail is avoiding his
lawful arrest and there is no probability of his
arrest in the near future, hence proccedings U/S
512 Cr.PC are hereby initiated against the
accused Muhammad Tufail and prosecution is
allowed to adduce its evidence against the said
accused in absentia. Provisions of section 241 A

Cr.P.C are complied with. To come up for

framing of formal charge on 2o / 2,7/42;1,

L

MUHAMMAD IQB )

Judicial Magistrate-11, Kohat




Order-?
T @ ’ .
‘ 15.7.2013 IR
| ' | Accused ‘:ﬁhahid‘ galeem,?‘ﬁlfioarf and
gakhi Baashah on bail allonrr,wi;:h counsel
R . o ; and AFP foF the state presont.fccused

| ‘-Mghamm‘ad Tufail 'is absconding. PWs

“ 'l ER | ' ' A' Ageep Hussain, SEG and Shakeel Khan,A3T. %

o pres;ent,,ang.-examined as P~ anci- Pi-2
o | | . ] 'I‘espectiv.ely.Re-main'in‘g Pds be summoned | |

R ¥ ‘ hrough VSpeciall‘diar& mf‘o.r" 2.9 Z;//} . |
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IN THE ZZ;@%MW-% //40/’” /% s A7 A / L iy

a{i@% Sy Loy | (Petitioner)

(Plaintiff)
VERSUS ‘ o ~ (Applicant) . - e
: - {Complainant)

(Appellant)
(Decree Holder)

4/9/&(’7’;7% : %//éé &%é(n/ L7Z. (Resbondent)
’ o (Defendant)

(Accused) ,
(Judgment Debtor)

1/we, ,.,74/742&// A,Mé/” /:,{,

in the above noted 6/4 ﬂ/o--——/a, do hereby appoint and -
constitute AMuhaniméd Amin Khattak Lachi Advocate, Peshawar
to appear, plead, act, compromise, withdraw or refer to arbitration to |
me/ us as my/ our Counsel in the above noted matter, without any

liability for their default and with the authority to engage/ appomt any
other Advocate/ Counsel at my/ our matter.

Attested & Accepted S FIR No.

Dated-. / ) / :

U/s.

P.S.

CLIENT/S
| hE

Muhammad Amin Khattak Lachi - “\‘9?
Advocate, ' C

Supreme Court of Pakistan L )



*  WAKALATNAMA

IN TH E J Z
(Petifioner)

..... (Plaintiff)
(Applicant)

7 / 20/3 C (appetany

\\
\./

(Decree Holder) -

QS &, LYo, ‘ (Respondent) -
. (Defendant)
(Accused)
: , (Judgment Debtor)
I/we ’ Py r -, :
In the above noted .¥4. . do hereby appoint and constitute

Muhammad Amin Khattak (Lachi) & Ibrahim Shah Advocates,

Peshawar to appear', plead, act, compromise, withdraw or refer to arbitration
to -me/ us as. my/ our Counsel in the above noted matter,. without any
' Iiability for thkeir default and with the authority to engage/ appoi,nt’ an‘y other
‘Advocate/ Counsel at my/ our matter.

Attested & Accepted FIR No.__
' Dated. /__ /

U/s.

P.S.

" CLIENT/S

b

Muhammad Amm Kha@tak (Lachi)
Advocate, \

Supreme Court of Pakistan

Cell:0300-9151041

cHhL
brahim Shah

Advocate, High Court
Peshawar
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BEFORE THE HONORABLE SERVICE TRIBUNAL PESHAWAR.

Service Appeal No. 589/2013
Zulfiqér Hussain Ex-Constable No. 665 ........................................ .. Appellant. -

VERSUS T |
District Police Officer, Kohat o
Deputy Inspector General of Police, Kohat Region, Kohat.
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
State through AGP Peshawar .......... S OUTN Respondents .-

Respectively sheweth:-

Parawise comments by Respondents No. 1 to 3 are submitted as under:-

FACTS:-

I T o

That the appellant has no cause of action

That the appeal is not maintainable in the present form.

That the appellant has not come to this Hon: Tribunal with clean hands.
That the appeal is bed for misjoinder and non joinder of necessary parties.
That apbellant is stopped by his own acts to file the instant appeal.

That the appeal is time barred.

Facts:-

1.

That appellant was appointed as constable in this district Police on 27.10.2003. The

~ remaining para is not correct as he had remained absent on different occasion and

he was awarded punishment for the same by the competent authority. ,
Correct to the extent that on 30.06.2012 he alongwith one other ex-constable Sakhi
Badshah was deputed on rider in the limits of PS Cantt.

That case vide FIR No. 453 dated 30.06.2012 u/s 419/420/471/221/223 PPC/155
Police Order was registered against the present appellant and his two other co-
accused namely ex-constable Sakhi Badshah and Shahid Saleem on the ground
that on 30.06.2012 an unknown person scuffled with consfable Shahid Saleem who
was on duty at National Bank guard Kohat Cantt. The suspected person was
apprehended by Rauf ASI and he was handed over to the rider squad (the presént
appellant) and his companions Sakhi Badshah and Shahid Saleem. On their way to
PS Cantt, the said suspected person was released by the present appellant and his
colleague Sakhi Badshah with connivance of ex-constable Shahid Saleem. Later on
the said suspected person was identified as Tufail s/o Asad Ullah r/o Kaghazai who
was PO in case FIR No. 308/2008 u/s 302/324 PPC PS Cantt. Copy of FIR is

annexed as annexure “A”.

That proper departmental inquiry was conducted against the: appellant and after

fulfillment of all codal formalities the appeliant was dismissed from service vide OB
No. 31 dated 08.01.2013 by respondent No. 1. Copy of charge sheet, statement of

allegation, reply to charge sheet, inquiry report, final show cause notice and reply to

final show cause notice are attached here with as annexure “B”, “C”, “D”, “E”, “F" and
“G” Respectively.

s at
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5.

‘That his departmental appeal was correctly rejected by reé.pbndent No. 2 on

04.03.2013.

Grounds:-

a ‘ .

Incorrect. The orders of respondents No. 1 & 2 were passed in accordance with law
and provisions of relevant rules.

That there is difference between criminal and departmental proceeding as also held
in various judgments by Hon: Supreme Court of Pakistan. Each is to be decided on
its own merits. Copies of judgments are annexed as annexure “H”. |

Incorrect. As explained above in para-B there is difference between criminal and
departmental proceedings. Each is to be decided ‘on its merits. It does not amount to
double jeopardy and there is no legal bar on it which is clear from the above quoted
judgmenté of Hon: Supreme Court of Pakistan. o

Incorrect. Proper departmental inquiry was conducted against the appellant. He had
associated in the departmental enquiry proceedings. After fulfilment of all legal
formalities, the appellant was awarded the punishment of dismissal from service in
view of his act as per Rules.

Incorrect. Full opportunity was afforded to the appellant as all statements of
concerned officials were recorded in his presence.

Incorrect. Proper departmental inquiry was conducted against the appellant and'he
was also afforded chance of hearing.

Incorrect. In such like cases punishment of dismissal from service is required to be
awarded to the official who has shown negligence in the discharge of his duty.
Incorrect. The appellant had deliberately let free the PO at the instance of ex-
constable Shahid Saleem as that PO Tufail was his cousin. No one has planted a
story against the appeliant. Thé appellant was handed over the said PO for taking
him to PS Cant as is evident from copy of that FIR.

That the other points would be submitted with permission of this Hon Court at the
time of arguments.

In view of the above mentioned grounds, it is therefore prayed that the appeal may
kindly be dismissed.

Dy: Inspe‘et r Gepleral of Police,
Kohat.Regjon, Kohat.

(Respondent No. 2)

/ﬂ

/‘)/\/\ O ——

Provincia [ icer:
Khyber PakHht wa, Peshawar.

Mg{%slﬁondent No. 3)

et
A A
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Dy: Inspect ~Genéral of Police,
Kohat'Region, Kohat.

BEFORE THE HONORABLE SERVICE TRIBUNAL PESHAWAR.

Service Appeal No. 589/2013
Zquiqér Hussain Ex-Constable No. 665 .................................. Appellant.

VERSUS
District Police Officer, Kohat
Deputy Inspector General of Police, Kohat Region, Kohat.
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
State through AGP Peshawar ........................................... Respondents.

COUNTER AFFIDAVIT

We, the below mentioned respondents, do hereby solemnly affirm and declare '

on oath that contents of parawise comments are correct and true to the best of

my knowledge and belief. Nothing has been concealed from this Hon: Court.

(Respondent No. 2)

Provin 'W
Khyber Pakh hwa, Peshawar.

/L(ﬂ((l;/(zspondent No. 3)
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\/J
S / | . DISCIPLINARY ACTION

I, MUBARAK ZEB DISTRICT POLICE OiFFICER;
/" KOHAT, as competent authority, am of the opinion that Constable Zulfigar

No. 66%has rendered himself liable to be prorcee.ded against as he committed

the following acts /omissions under Police Rule 1975:-

STATEMENT OF ALLEGATIONS
As - reported by SSP Investigation Wing Kohat vide
.. . . Memo: 3111/GC dated 04.07.2012 that you was
arrested in case FIR No. 453 dated 30.06.2012 u/s
- 419/420/468/471/221/223 PPC/155 Police Order PS
Cantt: S ' S o

2. - . ' For the purpose of scrutinizing the conduct of said

accused Wi-tﬂ_"reference to the above alleéétions_, Mr. Mansoor Aman, ASP

HQrs, Kohat is appointed as enquiry officer. The enquiry officer shall.in

3

accordance with provision ~of the Police Rule-1975, provide reasonable

opportunity of hearing to",the afccused‘dfﬁcia_l,. record ‘its findings and make,

_ within twenty- five daysi of thé receipt of this “order, recommendations as to

“punishment or other appropriate action against the accused. .
The accused official shall join the proceeding-ori the -

date, time and place fixed by the enquiry officef.

U . _ DISTRIC%OLICE OFFICER,
R 4 OHAT
"Noﬁ.§@§§?‘ ?Cf'/PA, dated___// =~ - /2012.
' Copy of above is forwarded to:- [P . o
I . Mr. Mansoor Aman, ASP HQrs, Kohat.-The Enquiry Officer for .
: initiating proceedings against the accused under the provisions of
L Police Rule-1975. . R _ :
2. . Constable Zulfigar No. 663 The concerned official/ officer’s with the
- C ‘ - directions to appear before the Enquiry officer, on the date, time
and place fixed by the enquiry officer, for the purpose of enquiry
proceedings. ' : ' - - o

£




ORDER
The foilowmg Potice Officials have been arrested in connection with their

mvolvement in case FIR No. 453 dated 30.06.2012 u/s 419/420/468/471/221/223 PPC
/155 Police order PS Cantt: are hereby suspended and closed to Police Lines Kohat w1th

' lmmedlate effect
L Const: Zu[ﬁqar No. 663
2 Const: Sakhi.Badshah No,., 583

~ Mr. Mansoor Aman ASP HQrs Kohat is appomted as enquiry officer to -
“conduct proper departmental enquiry against the above named defaulter off1c1a£s and'

~ submit findings within the stipulated period: -

. DISTRICT P LICE OFFICER '
OHAT - '

&
-

' ~0FF|CE OF THE D|STRlCT POLICE. 0FF|CER KOI?}(I-
- No)ﬂ&}? 5% /oA dated Kohat the__ /=7 =/2012

. ASP HQrs: Kohat for information and necessary actlon
2. " Reader/OAS o E .
| C«/ /% A[ Cﬁ S Z/é’ o DISTRICTI;Z._I%E_OFFICER-

P

e . R R AL S NGE it - cmmmh S oo
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ThlS is e flnding in departm=nta1 enqu ry agamst constcble Zulf:qar No.

66 for the af}liég:aﬁon'j

that csp invest gation Kohat vide his Memo: No. 3111/3C€, datec 4.7.2012 intimated that the said

constab!e is- arr~‘=>ted m Case FIR NO 453 da-ed 30.6.2012 U/a 419/1120/468/471/221/223 PDC/lSS
Poh_e Orde FS Cantt ' A

On recei pt of papers the =c1d constable, FIR- Lc»dger ASI Rauf constable Sakhl No. 5&3, 1.0

a?iongw&th case file etc were summoned heard i persen and recorded their statements

) Cms,tabie ZulfquI’ No 66 «tated that on 30 6. 2012 he wa> on rider d.Jt\/ w1th Constable Sakhi_
“. Badshab 'N0.583 in the |tmlt5 of PP Polmca\ sera. Passing ‘near Mational Bark h2 came to kncw that

one civil parsor quarreied with Cc stable Shahid Salim who is on duty inside the Bak. So tney rushecl

_to the Bark \.fhere they saw ASI, Rauf alongwith strength is busy in talking with 2. civilian. It ls also’ -
Iearnf that-the said cwtllan is sarvirg in post offs ce. He rconst ZuFigar) carried out his bocy’ search and. -
| t1so took out a NIC from his pocket according to the name of civilian was fouﬁd as. Mohammad ASlf L

5,0 A;mal Khan R/Q. Kaghzai, whlch ne hand..d over 10 AS' Rauf.

P

JANE R._.uf directad them 10 carry. the Sald cwluar 0 Po ice POSt 50 thev camed him towards
FOIICE PC st meanwhne, Onstal: & Shahid Salim came behind them and.told to th»am that he (cwdtan} :

ighis real Uncle andis 3 clerk in Past Office. He (const Shahid Selim) wants -0 talk withr him (cwmar) in

atone sc they permltted him. Hc(const) ca-ried him ( |V|han)_at some dlstance and let him free, came

© to them back and dnsclosed tﬁat the cnnllan escaoec Aft=r thev (corst Zu!flqar and Saknl) searched tne
e:capee but invain. : )

ln last of nis s atement '!e tnrew all respommm y on tre shoulder= of Constable Shahd Sanin.

= ASI Rauf s’cated {'nat on the eventfui dav he alangwiith constables I\mr 7Zzman, Mohfm Shamd
Sanm and Khail Zaman .were Dresent in Nat!onal Bank for duty At 10. 03 Hrs one civilian came and

>tarted blows of boxing on Corstable >hah1:I Salim Ha (ASI) overpowered him. The victim constable
. diSClC ed shat the accused person is -his real cousm, naving some.family daspcte with him. The said *
7 “constzble ins tead of recomn—endatlon of .taking ‘egal action. “agzainst ~he defaulter peraon Was In':,;
struggie 1o release the said person from pohce He (AS\ Rauf) directad the rider squad to carry htm to
Dohce Post. After coma: time it was reported 10 1|m that the said cwll persen escaped or re!eased ~

tnten icna'ly by the constables Later-or it was came to light the said chvlian was a PO m crlmma! case.

U/S 302 BRC PS Cantt and is the villager of constable Snamd Schm, the efore, tne sa.d cons.able
: cheaced Nlth potice party and a'ranged his escape R '

COﬂStabEe Sakhi corroborateﬂ the Versnon o1c constanle Zu!'lqar

Constable Shahid Salim den'ed al’ the ullﬂgations cf re|=asmg ‘he PO from the ¢ utches of any

pol ce cfftaal

. O;aporturity ‘of cross examination was 3iven to the defaulter constab'e whom he did not avall .

© From the enquiry 5 far conducted it erea'ed that though at *he ome of arrest atid carr,rmg of.
o stranger’ he was not aware’ about his. status but ance they wer-= directed by senior to carry the suspect
_to PP, they uniawfuily handnd over the arrectac suspect to the irrelevant constable on hls request He .

(the defaulter constab'e) miss-used his authorty and it is estaolished that he did gress misconduct,
henre found gu Ity of the charges ncrrated in the FIR ‘neﬂtlo,red above. .

Submittad please;

. : ' e sub-Drvilional Police Officer,
o a : HQrs: Kohat. " '

f. O of the case statec that from tne 1nve>t|gat|0n <0 Ifa;ﬁ'the said constable is “ound guity.of -

- m|s'=—c:>"1duct

et -.’"" T



=/, ~  FINAL SHOW CAUSE NOTICE L

A | I I DILAWAR KHAN BANGASH Dlstnct Pohce Ofﬁcer, Kohat as.' -

'- 7 | :' competent authonty under. the Police Rule 1975 serve you Constable Zulfigﬁ__' |
i No. 66,5 as fallow:- ‘
The consequent upon the complet1on of enqu1r1es conducted

. agamst you by the Enqulry Ofﬁcer Mr Mushtaq Hussaln DSP I—IOrs Kohat

S2e On gomg through the fmdmgs and recommendatxons of the-
.‘._Enqulry Off1cer, the materlals on the record and other connected papers; 1 am
satisfied that the charge” agamst you is proved and you have commltted the -
following acts/omission specified in Pohce Rule 1975.
e «your was -arrested in case FIR No 453 dated 30:06.2012 u/s
L 419/420/468/471/221/223 PPC/155 Pol1ce Order PS Cantt Kohat” ' ‘
3. o As a result thereof I, as competent authorlty, have tentatwely
decided to impose upon you the penalty of major pumshment ‘under Police
Rule 1975. : - : .
4, . You are therefore requu“ed to Show Cause as to ‘why the aforesald .
' penalty should not be 1mposed upon you also 1nt1mate whether you de31re to Co
" be heard in persorn. ‘ |
5 If no reply to this notice is received within seven (7) days of its
" delivery in the normal course of circumstances, it will be considered/presumed
' ‘that you have no defence ‘to put in and i,n"that case-an ex-parte action shall be-

.taken agamst you

6 Copy of fmdmg of the enqu1ry offlce s enclosed
A N /_\

“No. B :Q?? /PA . D ﬁrs'rmc'r POLICE OFFICER
Datedf’@f/ - /201} c o KOHAT ~
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- are also savisfied that there was no .contravention of provisicns of

petitions which are dismissed and leave to appeal is refused accordingly. :

. Potice party duly armed-with sophistisated weapons had remained higity 2!
meghic < aud acted in 2 very irresponsible manaer and fail=d s perfo’mrg

0

s éUPREME COURT MONTHLY REVIEW [Vol. XXX

~.2006) Sar

¥ their duties dilige
had b2 decreed and Mutation No.1187 was also sanctioned onfg¢ convict could no. .
11-5-i285. The review of Mutation No.274 seems to have been sought! ."-"'fa‘cimaﬁon of polic
oy the informer for the purpose of defeating the pre-emption decrecs. Weldl ' b absclved from i
aen g4 case would have

¥ =

< Petitiorer, after o
s only for gross neglh

of heariag to the pre-empiors in whese favour the suit for pre-emption]

baragraph.24 of the Regulation.” No indulgence can be shown 10 thefd
vendurs or the informer, whose conduct is not appreciable. In our view,[§ o L
the impugned judgment of the High Court does not suffer from any!®y in escape of conv
defect or other iegal infirmity and the same is just and fair doinglff: - leave to appeal. [p
coriplete justice between @e partics. Muhamma
=21993; Deputy 7.-¢
¢ 134; Muhammad 2
- and Muhammad N
Y rel.

8. For the foregoing reasons, we dc not.find any merit in these 3§

S.A.K./F-4/8C Leave refused.

----------- . " {B) Civil service-—-
2006 S C M R 554 B —-Disciplinary pr
c Torn criminal case
¥ bearing on merits o

e, i

{Supreme Court of Pakistan]
Present: Javed Iqbal and Ch. Ijaz Ahmad, 1]
SAMI ULLAH----Petitioner

Muhamma<
51993, Deputy 1.
§° 134; Muhammad ;.
“Band Muhammad N,
Priet.

. © versus . )
INSPECTOR-GENERAL OF POLICE and others----Respondents

Civil Petition No.S09-L of 2005, decided on 2rd February, 2006. Talal Farco

(On appeal from ihe jucgment, dated 5-4-2005 of tre Punjab'_i Nemo for &
Service Tribural, Lahore, passed in Appeals Nos.2873, 2874 and 287

; (A Date of hea
0r 2004), B

{a) Punjalh Palice {Efficiency an¢ Discipline) Rules, 1875---
JAVED i
! against the pecitione
- Rules, 1975 on acc

=3

==-Rr. 3 & 4---Punjab Service 'Tribupals Act (IX of 1974), S.4-.;
Coastitution of Pakistan (1973), Art.212(3)---Dism’ssal frorm service-
Police cohstable—--?acilitaiing escape of cenvict, charge of---Acquittal of k¥ service was ipose.
peiitioner/constable from criminal case registered agaihst  him.-: NS agerieve
Dismissal of appeal of constaole by Service Tribunal---Vaiidity-: »,’vz:;;?e;&bgynwva;do?‘;
Custody of convict had heea handed over to armed police officials Wimgﬁ"‘a%’aﬂ. It is to he no,
official vehicle to escort prisoners---Petitioner was a member of such.;n,.g';'«n_t) P.R.C. was =
police party and had stopped vehicle to facilitate escape of couvict omajy -y accused at
lare pretext that he wanted to gase himself---Vehicle could have been “acquitted by lenrnng
izken to the nearest pelice station to avoid any untoward inciden'—¢* . 10“3_20@.“

5 2. Uhow-czus:




- Vol. m g« 20061 Sami Ullah v. Inspector-Gereral of Police - 555
YREVIEW Yo iz .K; i, S+ (avedIgbali}) .
’:‘A ?z

favour the suit’ for pre-emptm!

1 nctioned o=
},17? s ;:3:5 taos;ajg been soughlfEs . #acilitation of police party---No individual member of police party could
t “'be absolved from ifs responsxbmty---Acqumal of petitioper from criminal

ing the re-emption decrees. We
conti av’;mm of provisions of{E 'case would have absolutely no bearing on the.merits of the case---
i

mulgence can-be shown to thc
'is not appreciable. In our v1ew
‘ourt does not suffer from any,
e same' s Just ‘ang fair do.ngl{i'*' leave to appeal. [p. 557 A, B&C

. ,_";;.k-fz;.' R
do not, f1;d any merit in these :{%M 993 Deputy I.-G. Police v. Anis-ur-Rehman Khan PLD. 1985 SC
-0 appeal is refused accordmgl) w « {34; Muhammad. Ayub v. Chairman E.3. WAPDA PLD 1987 SC 195
o8 and Muhammad Nazir v. SLpprmtendent of Police 1990 SCMR 1556

Leave refuscdh; ]

T
ﬂ
el

i

Taths

B only for gross negligence, but active connivance and facilitation resulting

. . o
- e Qa,m (b) le servxce—--

R 554 T é‘ 21 ;---D:smphnary proceedings, initiation of---Acquxtta‘ of civil servani
o et i %é‘from criminal case---Effect---Such acquittal would have absolutcly no

£ Pakistan} TS bearmc- on merits of the case. [p.. 557] B o

~ i g

L. djaz Af‘muzd,‘JJ A% - Muhammad Aslam v. ‘Goverament of N.-# .F.P. 1998 SCMR

-Petitioper ; '::v- s~1993 Deputy 1.-G. Police v. Anis-ur-Rehman Khan PLD 1985 SC
i 93134 Muhammad Ayub v. Chairman E.B. WAPDA PLD 1987 SC 195

vand Muhammad Nazir v. Supermtenden' of Police 1990 SCMR 1556 L

t‘;ﬁ’é}’-ref. ' . '

CE and others----Rcspondents e . i

d oo 3r d February, 2006. . &w" Talal Farooq Sheikh Adv?ca'te Supreme Court 1‘9: 'P’eti.tion_er.

. dated 5-4-2005 of the Purjih m Nemo for Respondeats. . .

ppeals Nos.2873, 2874 and 2879 : ’9:‘ o Date of hearmg 3rd Fubruary, 2006

o R 2 ‘ _ YUDGMENT

:ipline)*){uhas, 1975--- ‘; (@

B 1," JAVED IQBAL, J.--- Pursuant to the proceedings untlated

unals Act, ('X of 1974) S

12(3)---Dismissal from serv1.e-
f convict, charge of---Acqmttalez
¢ase registered against mm-—'t'-

y Service Tnbunai—u'\/ahdxt)'-!-‘ "'ssc.ﬂed by way of 'lppeal before the Punjab Service 'T‘ubunal but wrth no
ver to armed police officials Wity

h vaxl It is to be noted that a criminal case under sections 222, 223 and
>stitioper was a member of s 4y %, P.P.C. was 2lso.got lodged against the petitioner as well as the
» facilitate escape cf convict o ;«ether accused at Police- Station Mitia Tiwana on 3-1-2002.but “were

Jmseif---Vehicle-covid have bwy :anqmtted by learned’ Naglstrate Section 30 Khvslae vide order d'tted
y avoid any untoward inCiCent-T3 "}1‘053'._2004_ . .

ated weapouns had remained 'ugnlv -v;,, P

%&k againgt the petitioner under the Punjab Police (Efficiency and stmplme)
”5-“ Rules, 1975 on account ot gross neglxgence penalty of dxsmlosai from

-

'/\"\’lﬁ
,4"‘ R I

ible manner and faiied to pe”formi g Show-cause noucc which was given to the petitioner is,

";‘:t,‘“m :
kg 6"\’
Ll

——— . ———n, i ——

P TR
Plddhitihs 2

% their duties diligently. and with vigilance---Unarmed and . hand..uffed
’é;‘ -convict ‘could not have been escaped without collective comnivance and -

n«"’?etmoner after comprehensive. inquiry, had been found responsible not

', .
<'m ‘escape.of convict---Supreme Court dismissed petition and refused |

Muhammad Aslam V. Government .of N.-W. F P. 1998 SCMR'

Loy
Yoy
A

v

g
Aed
o

ba ¥ o4% M
> AT
%

5%

A4
4 cnl
¥
A <
W .

2
v,

o r—
.
*
) ST BT
s e o £ ;-
2
.

2%
4

w .

g
4
g
:
¢

. ol

X AR AN
! _£ﬁv..
h",‘

3
; D

a g’;
s %3
2%a

i

".-

;,"s *"E 5:‘:

i Rn "}{ﬁ,

&

".:.ﬁ.-'?

} ’:;rf
i

;

s ivtve
RICErS L
.

s ke X

FYAR
Bk S aga:

qan

S .glfé’;e

e -:wb
o A el s dyy ]
L “h-g."'-"a't;??‘«" e
%ﬁ“‘;ﬁ?}
2.3 AR
Ry 7

‘..
p2

3

~
o Lt =5

o

- e
M
-
A

3
RS e
2. ¥,
¥ v ..

24

{
XA




“ ewaa—

. ¥

/ ss6  SUPREME COURT MONTHLY REVIEW  [Vol. XxxxixX s %%l Sam

\.f,tase got registered ;
g% - dictum as laid down
‘ 3 of N.-W.F.P. 1998 ¢
“You constables Sami Ullah No.1156; Hidayat Ullah No.86 and g%
Khan Bzhadur No.301, District Mianwali did not perform your '. &l We have ca:
official duty in a proper and disciplined manner in that as per S Precedmg P aragraph
report of D.S.P.S.D.P.0O., Mitha Tiwana received from the 2 {u dgment impugned
Superintendent of Police, Khushab vide his Memo. No.30/PA, 3. ~ccord we are of the
dated 5-1-2001, on 2-1-2002, you were detailed to collect two ¥ proved. A comprehe
criminals namely Muhammad Ramzan son of Allah Ditta caste < ?’as ‘found respons
Mitra resident of Harnoli involved in case P.LR. No.92 dated Y& comnivance and fac:
21-5.1999 undor section 302/34, P.P.C. T-A.T.A., Police qly “runammad Ramzan
Station Piplan from Central Jail; Mianwali to produce them in TR vears &1 !?y the le
+ the Court of Special Judge, A. T.A. Sargodha. Official Vemclev . je%wéereq ;’ld‘? F.Ll
No.4579/MIA was provided to escort the prisoners. H.C. s o - read with sec
Shahbaz Khan No.93 was driver of the said vehicle. The learned: enying the fact that

Special Judge convicted and sentenced them to undergo 14117 &8 )::;rttomthe armed p
years’ R.1. each. ; -SCC € prisoners

; Jolice party. The ©
¥ facilitate the escape

reprocuced hereinbelow to appreciate the legal and factual aspects of the 3
CODITOVErSYin- ’

Thereafter, you along with above named convicts proceeded t

. Misnwali, At about 8-45 p.m., the vehicle was mtenuonally wanted 10 ease hims
s:opped near Tanveer Petroleum in the area of Police Station * Tiwana Police Statio
Mitha Tiwana, District Khushab in order to facilitate the convict nala fides. The po}
Muhammad Ramzan to escape from police custody . As a;
result of your mala_fide intention, he managed to escape.
from our lawful custody In this regard, case F.L.R. No.2, dated
3.1-2002, under sections 222/223/224, P.P.C. was registerzad at.
Police Station Mitha Tiwana, District Khushab 2gainst you and
ather police officials which is under investigation and you hu‘liﬁ‘

* beea piaced under suspension.

=

ailed to perform the:
valume about. their
ouid have been ¢
2 facilitation of police

: as pressed time and

~behalf of petitioner.
-comvict was buckled 1
: safe custody of con
5 member of the police
vate rot persuaded 10 2
-~_Supreme Court that :
there was  absolutel:
zscxplmary proceedu

3. Heare Mr. Talat Farooq Sheikh, lcarned Advocate Suprem° : #-1or the reason that re
0 bearing on merits

Court on behalf of petitioner who mainly argued that no evidence ™

whatsoever has come on record on the basis whereof petitioner could be'y ‘ctum laid down in I

held responsible for the escape of convict Muhammad Ramzan which 271985 SC 134; Muhan
aspect of the matter has been ignored by the Poiice Department as well £SC - 195 fmd Muhar

as leainca Service Tribunal which resulted jn serious miscarriage ol CMR 1556.

justice. Tt is mext contended that the petitioner could not have been,

; ; In our view !
dismissed from service after having clean acquittat from the criminal. % 'prejudice whatsoever

It is thus, evident from the facts and circumstances that yoo all g
in conpivance with each other facilitated the above named-
Muhammad Ramzan to escape from your lawful custody ard-
also did not make any fruitful efforts to arrest him which
amou“.s to grave misconduct under Punjab Pohce (E&D) Rules,-
1975, warranting disciplinary action against you.”

SCMR

Ve Am—————




3 ;‘,.;3';"2!}0_6]-  Sami Ullah v. Iaspector-General of Police © 557 ¢

’

1156; dea) at Ullah No. 86 and T

Viianwali did not perform your “\’%N TR precedmg paragraph mrashed out the. entire record and perused the

‘5‘” judgment impugned carefully. After having gone through the entire
ha Tiwana received from the&: fé’f eme pug y. g 8 oh

ab vide his Memo. No.30/PA, z,, ,J,\?;‘

ciplined manner in that as per-=

~ i
s were detalied 1o ‘collect two P

.was ‘found responsible not only for gross negligence but. dctive
imzan son of Allah Ditta caste &5z Y y g glig

ed in case F.L R. No.9z datéd ™
4, PP.C. 7-ATA, PO‘ICC‘.‘
; Mianwali to produce them it
'A Sargodha. Official Vehicle
3 escoit the prisoners. H;
of the said vehicle. The learnedj*:

. 4
il

re named convxcls proceedsd toiz

o
, the vehicle -was intent: onally? ; k"’

. in the area of Police Sfauon«

in order to facilitate the conv:cﬁ:‘@’g'ﬁzmala fides. The police party duly armed with sophisticated weapons

: from police custody . As .3

-ntmn, he managed to cscapew"‘%‘

regard, case F.L.R. No.2, dated«i

3/224, P.P.C. was registered at,; lg's.hl-mild have been escaped without the

;istrict Khushab against you and
mc.er mvesnoauon and you have'

s and circumstances that you al'

. facilitated the above named: A{;.i

from your lawful custody andc;}

gez

© 4l efforts to arrest him wnmh
der Puniab Pohce (E&D) Rulesk‘
stion against you N:

»asis whereof petitioner could bv,

wict Muhammad Ramzan wh'cly: S\*‘.r
)y the Police Department as welL
sulted in serious miscarriage oi,-
petitioper could not have ‘beens
jean acquittal from the cr.mmalu

yii*“ registered vide F.I.LR. No.92, dated 21-8-1992 under section 302/34,
H.C. f;’{*

: " over to the armed police party with official Vehicle No. 4579/w’IA to
stenced thein 0 undergo 14111

3.

BARY
ikh, learned Advocate Supremx:ké.j’i
jainiy argued that 1o cvxdenceavw

R T T T il ey A S A A U TN S Rl

(Faved Iqbal, J)

‘:“(;:.case got registered against lnm on the same charges in violative 'of the
Y dictum as laid down by this Court in ‘Muhammad Aslam v. Govemment
\',4 of N.-W.F.P. 1998 SCMR 1993,

4ok 4 W\. have carefully: ef.ammed the contention as mentioned in the

! record we are of the view that the factum- of gross negligence has.been
R proved. A comprehensive mqun'y was got conducted and. thg' petmonex

1‘17

cconivance and ' facilitation which resulted -in the escape of convict
“5' " - Mxhammad Ramzan who was convicted and-senlenced to death with 14,
f" wyears’ R.1. by the leafned Special Judge, A.T.A., Sargodha in case got

é t‘P P.C. fead with section 7 of the Anti-Terrorism Act, 1997. There is no| "
denymg the fact that custody of convict Muhammad Ramzan was handed|,

';'.poh.\,e party. The vehicle was stopped without any justification to
. facilitate the escape of Muhammad Ramzan on a lame pretext that hel-
wanted to ease himself. The vchxc]e could have been taken to Mitha
&5 Tiwana Police Station to avoid - .any untoward incident which smacks of

ﬂemamed highly negligent and acted in a very irrésponsible manner and|
Y ‘aued to perform their duties diligently and with "‘gilance which speaks
@ valume about their conduct. How ar unarmed and handcuffed convict]

-collective connivance and
1?;; facilitation of police party. It cannot be a case of negligence simpliciter

?{g asv pressed time and again by the learned Advocate Supreme Court on
behalf of petitioner. It hardly matters that the handcuffs. of escaped

: v»COI!vxct was buckled with whose belt as they ail were responsible for the
! eafe custody of convicts and being vicarious liability no individual
wmemoer of the police: partv can be absolved from its .responsibility. We
m}ua ¢ not persuaded to agree with the prime contention of learned Advocate
Supreme Court that after having clean acquitial from the criminal case
there was, absolufely ro lawful justification for the initiation of
!Adxsmlmary proceedings which culminated into dismissal from service
or the reason that result of criminal proceedings would have absolutely
so bearmg on merits of the case. In this regard we are fortified- by the
‘4..,\ucium laid down in Deputy I.-G. Police v. -Anis-ur-Rehman Khan PLD
l.i985 SC 134; Muhammad Ayub v. Chairman E.B. WAPDA PLD 1987

SC 195 and Muhammad Nazir v. Sune"mtenaen‘ -of Police 1990
$CMR 1556

\ﬁ *t. .,

o

‘?"z," In our view the procedural lapses are mot very serious and not {.,* :
tﬁ}udlce whatsoever has been caused against the pe*'*mner Mo quesnonl
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v 558 SUPKEME COURT MONTHLY REVIEW [Vol. XXXIX4 Muhamm;
. . . ¢
Lo L - -
- ' o " of law of public importance is involved in the matier on the basisl; R
3 S whereof leave could be graated. The petition being meritless is dismissed|;3, % "
¢ and leave refused. s,% - RANA B HAG
% - . ¥%s#,the <Lahore High
- 5.A.X./S-9/8C Leave refused ;4 al Muhammad Aswn in a
[ ¢ : . A
R —
. AN
b 2006 S C M R 5p8

.frontal region of head

~§".« iSupreme Couxt of Haldstan}- Acm. After X-ray of

A : ) Ak ‘ "'?, ;Mudxha , falling unde
g,. . Prfsent. Rana Bhagwandas and Hamid All Mirza, JJ or ‘this offence provid
LIRS AAMER SHAHZAD-+-Petitioner
e
+ oo - _,,.‘ '3;  Learned coun
o ~ : .?r’attnbutecl to the respos
i‘: ~MUHAMMAD ASIM and angther----Respordents ; S‘xahzad was not refle
g Criminal Petition No.166-L of 2005, dedfided on 5th Juty, 2005. # k;‘}:‘ﬁaj d‘:h‘;‘;“i'vf:s per
- AT
%“'? (On appeal from the judgmept, dated. 14-3-2005 pass..d in félot invalidate the esser

¢ Criminal Mlscellaneous No.1552-B of 2005 by Lahore High Court 2 % 4. Since the inve
o ‘ ‘La hore . v
. o . ¢ i was- behind the bars,

! B L \,nmmal "’rocedure Code (V of 1898)}-- »m,dlscretlon exercised by
.:"::" ' J;" ’

L .S, 497(5)-Penal Code (XLV of i%0), §.337-A(ii)---Constitution of S -1t 1TOM any ert
. ' Pakistan (1973), Art.185(3)---Cancelfation of bail, refusal of---High ¢ ~.33'~“‘5, In the peculia
f}q" Court in granting bail to accused wgs stated to have been misled in’ .xnd any legal infirmi:
'é‘;:_” - observing thai the injury attributed to decused by means of hatchet on the - *'does pot warrant any -
o . person of the complainant was not freflected a the’ F.LR. and the ;' leavc [efLs.,d
: ;- Medico-legal report---Perusal of reford including the }\/edlco—legal 3‘

5 certificates showed that it was a bosa fide siip of pen or a clerical error,™ 5’* N H.Q./A-9/SC
;'s_ . which did not invalidate the essencd of the impugned order of ngh )
g Court---Investigation in the case had bpen completed and the accused was - 3
. i"-’m.,' : behind the bars awaiting his trial aiazfg with his co-accused---Discretion “f&n’ )
i e Lo exercised by High Court in granting pail to accused did not suffer from . ,,‘;,\
5 il any errot ‘of iaw or jurisdiction--{Leave to appeal  was' refused to B & i
- complai.ant in circumstances aud the petition was disxmssed accordingly.~ s¥%.y P .
. resent.
i [p. 5551 A, B&C B . '?i”* e
B o ' N.A. Butt, Advocate Suprente Court for, Petltxgner 3_«::;.34 MUEA
YT . R
f’m‘* . Bil Muhammad Tarar, Advdcate Supreme Court for thﬂ State. -\ "#*.‘.J -
. 34: “ Hasnazt Ahmad Khah, Advicate Supreme Court for Respondent.ff. 1 MEDICAL TP
B . Nol : . &;j* LAR(

Date of hearing:- 5th July, 2
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Lok o . . (Muhammad Nawaz Abbasi, J
‘- M X \ ) )

M. Zaman Bhatti, Advocate, Supreme Coust for the State.
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)
loss to the exchequer but f‘?“
r of payment ct: V«.'ages:“_._._...,_d&
;¢ finding of the Tritunal;

Date of Qearing: 17th March, 2006.

JUDGMENT _ ‘
ligence against themr and{% o '
dating to the peﬂ:ﬂ'y of .-"‘4 SARDAR UHAMMAD RAZA K4AN, J.~- While h}s ﬁve
period of two years, was§ PR - co-accused were acquitted by - the trial Court, Azhsr Shahza d, the . )

- of joss, was not proper. ‘f 1%{; petitioper was conviedd under section 365-A, P.P.C. ewceira, for
of deparumenta; authority ’f‘g’!{ ’?x abducting Hafiz Waqar Almad for ransom, with reference to F.IR.
ment from ihe appeliaats .?;,’:’ éﬁ - N0.442 dated 25-8-230% oN\Police Station Taxila District Rawalpindi

e extent of penalty ofiigwfyNt¥ The petitioner failed- before Nearned Lahore High Court, Rawalpifidi
« period of two years and .- %*' Bench, in h.s aPPeal againct cogviction vide 'vdf Ligat, daie
}s, i the above terms, are o

omplainani/father of

4‘ it 2. A pecuhar feature of the c«w\iL § that th
Grder accordingly: 7siks the abduciee and Hafiz Waqar Ahmad, ! Guctee' had died in an .
S ac"ldem somewhere near Rahim Yar Khap¢nd hence both of them could{ - s

pentxoner we would{A ‘ :
i, like to see the efnect «f non-zpfearance of rhe r'or'xp ant as well as the
bduclee on the tr-al of . i d that five co-

stan} .

.

and Falak Sher, JJ

titioner. s ﬁ‘used against the p \ E
' t facts, the endence on record requircs -a compiete
}3 reappraisal. Leave is granted accordjngly. -

Leave granted

dent
{7th March, 2006.

2006 S C M R 1005 - . o0

.t {Suprere Court of Pakistan]

PR Present: Muhammad Nawaz Bhrati -and Mian S1.55 2llah Jan, JJ
a .(1973), Art 185(3)--- J”‘ 3 : .
ell zs the abduciee, havmg,,r

it be exammed in tiy e Triak v'

GOVERNMENT OF PAKISTAN through Secretary
Mo Finauc:: and others----Petitioners

. versus
cx,aed---F,ve co-accused m
ssis of same evideunce, used

;ed by the Supreme Court m‘f :

cvxdence on 'ecord required

¥

ASIF ALI and others----Responcients

.‘CIV!I Appeals No. 1781 and 1722 of 2001, decided on Iith Ogtober

iy

R i \42005
. :;"’\; R ’ 14 I3 28-4.2001
Supreme Coun with Arsh‘zfs:f* : f" {On appeal from the judgment, date¢ 28-4-2001 passed by the

*Fedezal Service Tribunal in Appeal No 908(L) of 1957 In toil: cases).

joner. o
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Government of Pakistan v. Asif £l

{HLY REVIEW
' - (Muhammad Nawaz Abbasi, J)

roane

P2 e

AR

.r Tribunal -on the basis of acquittal from criminal charge, set aside order
£, of dismissal of civil servant and directed his reinstatement in service---
;* Validity---Standard of evidence and method of proving charge of
"’; nisconduct and cnmmal charge before a regular Court was not the same,
L e ‘:‘ therefore, acquittal of a person from charge of criminal misconduct by
o . : ‘ *"“ i .criminal Court mlght be a .relevant factor to ascertain nature of
' Hmlsc.onduct in depart.mental proceedings but could not be, as such, a

reason to exoneraie him from. the charge of misconduci under

ient of civil servant in SETVICe Was Laelgdh covarnment Servants (Efficiency and Discipline) Rules,- 1973---Charge
the arrears of pay for the period ! fe 5@’” 3 of misconduct against civil servant was based on ailegation of corruption
facts and circumstances Of, thei,. ~y and misuse of office: for personal gain and in support thereof direct
o . .,g,'-f > evidence was brought on record but Service Tribunal for misconception
' TR xi of law, without taking into cons.dcrat-on such evidence, procr~eded to set

L, e 1‘~ ‘aside order passed by competent authority on the basis. of Judame'u of

and  “criminal  proceedings”---% ﬁ( “»criminal . court---Judgment passed by Servisz Tribunal was™set aside---
egu]ar Court for Cnarge of C.lﬂunm wg:;%{zAppeal was allowed. [pp 1011 1012]D & G .

- ein
dings for charge c:if mlscc:rl:u(:nzrlej i Raja Muhammad Irshad, D.A.-G. and Ch. Akhtar Alj,
rules of procedure, “Advocate on-Record for Appellants (in Civil Appeal No.1781 of 2001).

ernment Servants -(Efficiency and v g
duct prejudicial to the good order, of 3 :‘.z' Nemo for Respondent (in Civil Appeal. No.1781 of 2001).
" Appeliants in person (in Civii Appeal No.1782 of 2001).

g of an officer- 3224 a ge:rt;?i?miﬁ :Z?’”-?{ e
‘onduct) Rules, 1964 wh "‘ﬁ%«fz ’ Raja Mubammad Irshad, D.A.-G. and Ch. Akhtar Ali,
‘E z

was granted by Supreme Court {0 =,,ﬁ‘.“

¢ Tricunal reversing the findings of . i
n evigence.on record or were based :’ ~s.

A

‘,’i"

was granted. by. Supreme Court. to “‘T-‘i”ﬁ

k

A

the element of mens rea and criminal. S‘

f strict observance of law of - Advocate-on-Record for Respondents (in wal Appeal No.1782 of 2001). ‘
gvh:Jfoevfden"e to hoid a person guxlty» oty J‘, ) Date of hearing: 11th October, 2005. ‘
charge of misconduct, departmental & m’% T i CRDER
how ‘i‘;t’;‘l‘;:ll"‘jﬁfeﬁtcelaf e;f;‘::;‘ "-";ii"' MUHAMMAD NAWAZ ABBASI, J.—- These two coaected

T appeals by leave of the Court, have been directed against the Judgmem
tantial, the conviction is rol é)to szlltl)(l;iv%}; e dated 28-4- 2001 Dassed by the Federal’ Tribunal; Istamabad, whereby -
sartmental guthorities r??y " aisal of,ik x“jthe appeal filed by Asif Ali, respondent, bereinafter called the
1l Couits and rule © a;;pr rinciplé & tespondent, against the order, dated 22-3-1998, of his dismissal from
; in the light of oentera grson l;w’ ﬁega"‘fse'rvige passed by the compeient authority was allowed and he was
f guilt or innocence O ag ce thh «.%93‘ directed to be reinstated in service without back benefits. The-
)rtumty of hearing in accorcans ’«x Govemmcnt of ‘Pakistan through Secretary Ministry of Finance and

: C '«‘(__. 3"*: others, hereinafter calied the appellants, have assailed the judgmen: of -
acy and Discipline) Rulies, 1973--- 'v?i 4 =,the Tribunal before this Court in C.A. Nn.17%1 of 2001 whereas.Asif
"xrAh respondent, filed a cross-appeal (C.A. No. 1782 of 2001) for grant

-+0f back-benefits and. these appeals involving common cuestion of law and
%fict are proposed to be disposed of througn this single judgmeat. The
.«resoondent dcspxte service has not turnéd l.p, muefore hL is proc(.ea“u

¥

al Procedure Code (V of 1898), ‘g
riation  of Governmert funds- 1%
ect---Civil . servant while posted., as"«,
gs Centre found involved in financial @ G
rity passed kis order of dismissal f'omﬂ‘? da'ed 4.7 2001 s ur'der v

al preceedmgs civil servant was’ also ¥ f;ﬂ‘; ]
-ge of misappropriation of governmcntt.;i*’ %

money, in which he was acquitted under S. 265 K Cr.P.C.---Service -

v “(7) The comwtlons inter alia, require consideratiom, therefore,a
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- upheld, could he be-declined in law the arrears of pay for the period };\é..&

" misconduct.and depar.mental proceedings for charge of misconduct bein@j@:&’-gig - i
- governed by different laws and rules of procedure, are entirely3es: "-{S" Raja Muhammad 1
: ;Advocat

ot
,..,'.;3,00_6} Governru
(Muha

f.‘f_loney,' in which he was a
» TSSRLHE Tribunal '

——--Ast. 212(3)-—-Leave to appeal was granted by Supreme Court to7iGHE ';%ft unal -on thg basis of acg

consider; whether. findings of Service Tribunal reversing the findings of st of dismissal of civil servant

. i Ly Brro1ig: :
departmental authority were based on evidence on record or were based T3 ,‘é"?hdliy---Stanaard of evid
o 3 wimisconduct and criminal cha

on conjectures or surmises. [p. 1007] A : 2 ~f§"' AN heref,
fesiees therefore, acquittal of a per:
Sagspcriminal Court might be

----Art, 212(3)---Leave to appeal was granted by Supreme Couri,'f_t‘o; 3 {@s,conqluct in departmental
consider that,if order of reinstatement of civil servant in service was ik f%geasor. to exonerate him

wobsiazetsbGovernment Servants (Effici
fof misconduct against civil s¢
“and misuse of office for pe

. . ’ -

(2} Coanstitution of Pakistan (1973)---

Y.

_(P) ‘Constitation of Pakistan (1973)---

remained out of service in the facts and circumstances of the i

" case. [p. 10081 B F &P

- o L i . ) “%-c s‘vg*,}ie\udence was brought on rec
(C) Civil service--- N . ) ) 5@%&5?‘9{ law, without takmg into ¢¢
L o R o Twedesewaside order
----Misconduct---“Departmental”  and  “criminal proceedings”: £ passed by compe

e

s criminal court--—-Judgment pz
¥ Appeal was allowed. [pp. - I(

it
AR

Distinction---Prosecution tefore a regular Court for charge of crimin'éi;‘% :

different.--Misconduct under Government Servants -(Efficiency andr‘};ﬁ:?;‘ e-on-Record for Appe
Discipline) Rules, 1973, means conduct prejudicial to the good order of *3 “{;'i{ . Nemo for Respondenr
service, discipline or of unbecoming of an officer-and a gentleman agd‘g;g' A

Fgh
: : Py i Appellants i
contrary to Government Servants (Conduct) Rules, 1964 whereas charge kit - ppeliants in person
P . Les 1 . L e ST O Prid 3
of criminal misconduct i§ based on the element of mens rea and cnmmalﬁi. A% . Raja Muhammad 1

intent---Crimical Courts® in the light of . strict observance of law Tof k! Zﬁ*dvo?ate-on-Record for Resp

evidence, have to judge admissibility of evidence to hold a person guiliy Ay, . Date of hearing: 11th
- . N . : . Y ) . -
of criminal charge but in case’ of charge of misconduct, departmental S ey . .

. .. . s iRl
authorities are not required to follow technicalities .of law--—Unles‘E“.lj- "a%}é«,,.

essential eléments of components of a criminal offence are provedf;v oy . ... MUHAMMAD NAW

SR . .
through evidence, citect or circumstantial, the conviction is not poss_ibl_g;{’ggz;}g;';appeals by leave of the Court

whereas in case of misconduct, departmental authorities may not foltow 75 s dated 28-4-2001, passed by t
complicated procedure of criminal Courts and rule of appraisal.ofigi ~ithe appeal filed by Asif

.

evidence, rather such authorities in the light of general principlé 4 _'{;":_ff:f»ppndem, against the orde:
of law may determine questicn of guilt or’innocence of a person:byﬁ;{éﬁﬁ?f“?e passed by the comp.
giving him a fzir and adequate opportunity of hearing in accordance’ with e Z',dll'CCtECI to be reinstated |
law. {pp. 1010, 1011JC,E&F oo B ‘ . ’ ::3 %ﬁovemmem of Pakistan .thr

- ) 3aajisgothers, heceinafter catled the
(d) Government Servants (Efficiency and Discipline) Rules, 1973~ p?‘g,?ime Tribunal before this Cour
——Rr. 2(2) & 5(i)(ii)--Criminal Procedure Code (V of 1898), 7% %?g;a‘isim‘d‘;% filed a cross:
$.265-K---Misconduct---Misappropriation of Government funds<p Sty fa\'ct":lleh enefits and these appi
Acquittal by criminal court---Effect—-Civil Servant while pbsted;;ﬂa_ﬁ%}‘ Cesmond PV°§°56$‘ t6 be dispo
Officer Incharge at National Savings Centre found involved in financial B\ pon cnt GESPUE service ha:
irregularities---Departmental authority passed his order of dismissal from 47k -‘-'x'ib?lzs; ex parte. The leave i
service---In addition to departmental proceedings, civil servant was alsaf’&'%j‘f ed 24-7-2001 as under:--

Ay

)

-proceeded against for criminal charge of misappropriation of government, z;

P

13 ' - -
;4 “\7) The contentions, . inte

SCMR .o

T e
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’ (Muiammad ‘Naw

-

£ " -leave is granted in Civil Petition No.2276- L of 2001 ¢t0 A i,j'1 (8) You delayed the deposit of §
i reconsider the case i its entireity in order to ascertain Whe‘hfi. ‘"-  National Savings, Treasury frc
N - firdings of t.c Tribunai reversing the findings of th. 5 ’T;:;:?' the amount of Rs.2,00,000 re
i - * departmental authptity were based on evidence on the fecord _'FF‘%: et for more than orfe year.
4722 . have been bassd on conjectures or surmises. o radtser : '
‘ éi | J ?“t T 45(9) You are unaut.horked!y absent
AN {8) Smce leave has teen granted in’ Civil Petition No. ”276/L Bl by .
';'; N 2001, rtherefore, ieave is also granted ,in Civil Petmon ,”E,Q’ 3. The three members Inqum
gf - .. ‘No.2222/L. of 2001 of Asif Ali to consider that if order of h1< 11§ dllhorl'?ed Officer under Rule )(1)(
£ reinstaternent in service is upheld, he could be declined in law ﬁk{gfﬁcxency and Discipline) Rules, 197.
\;.i the arrears of pay during the-period he remamed out of sertl.cle. 31e matter, found the respondent guilty
i in the facts and circumstances of the case.” .. | LB mhorlty in the light of repon
4 .

fzccommendatwns of the Authorized

.\dxsmlssal from service. In addition to
lhe charge of misconduct, the responde
Y¥iriminal charge of misappropridtion o1

. 2. ‘The respondent was charged in the following manner -~

4 - A

- (1) Whiie poste¢ as Officer Incharge at National Savmgs Cen.re,
" Chunian ané Pattoki during the period from 4-9- 1992 fo-

' 7-4-1993 .and from 8-4-1993 to 8-9-1954. respecuvely Yon be was subsequently, acquitted under
committed criminal financial procedural irregularities as: pem’ Specxal Judge (Central). The Tribunai
-details given against 1{A o C) in the enclosed statemert 0;2.5 ICS]JOndent from criminal charge, havis
allegauons . . _ a‘{“f srder of his dismissal and directed his 1

E iy & B R N

gAY DL L el
S i an e oy WK
-SSR "SI S

-k

¢ z.)(a) You mlsapnropnated Rs.4,92,208.26 in various accounts wh:le “?‘“nér ‘4. The leasned Deputy Atiorney
_ posted at Nauonal Savings Centre,.Chuman ’ “1 »acqulttal of the appellant in the ecri

Y. t4 +
\b) You while poste? at NSC, Pattoki defrauded Mr. Bashir Aameé’ ,“;?n;;a ;Oﬁ:l‘;gmrizgéllgf‘;i;;aigiyti
$on of Muhammad Ysmail, Mst. Shamim Bashir and Mst.- Razu ““r

'noloyee of a lnancial institution, w
for Rs.4,15,000 (51500) + 20,000, 80,000 respectively). "ﬂ %scxphne and good order or it would

() 'You exercised’ contributory collaboration/connivance iz e f__""ﬂu.,mess interest of the instituiion to b
execution- of parallel/private bank/ber~~~Manzoor Ahm=d, ‘1°ﬁmtlon of misconduct in terms of

Farooq DNSO at NSC,’ Chunian, due to which Rs. 5,61 097 '9‘. rvxce (E&D) Rules, 1973. The learn

- ©. have been misappropsi iated. % '}ca* nanma! irregularities and miszpprog

: * A,gappeilant by using the source of busim
" (4) - You f:led incorrect false declaratxons of assets keld by yecu youig k fnmng 2 parallel financial institutio

(' o -(1
.+ wife during the years, 1950, 1991, 1992 and 1953. 5 #uitrsonal benefit and gain in violation o

'Rulcs "1964 and having caused heavy
Ozgamzatm has committed gross misce

) X7

2 . .
1315, The expression misconduct

‘(3) You, unaumorxsedly éntered you ‘name in the attendance ‘eglste
. * of Sckemes Section of RDNS, Lahore on'12-1-1995 and markeu, ?
your attendance Tight from 12-9-15%4 to 12-11995 at a stretc

- ver posied in the suildy
in spite of ‘the fact that you were never p : '&,.3; dx.ferent connotations and in the light
section. . LR

_ ;,’;‘,,.;,- ovemmem Servants (Efficiency and
(6) . You mt..,n'zonally avoided/{ailed to comply with the dnre«,nons Of \:cessary that misconduct must carry th

*- the competent authon'y regarding second medical opinion: wm oh .cnmmal mizconduct essentially constit
‘ Teference to RDBS; Lzhore’s, reminder dated 30-11-1994. . W‘f -‘hnsconduct in the Government Servan

(7y You made payment of Rs.1,00,000 against -DSC Registratis ihffncd as under:- ‘

i

No.2435 on 23-8-1994 at NSC Pattoki, without s;gnature> ofit‘{‘fm % “misconduct” means conduct
HoAfeElLS Cservice discipline on contrar

purchaser, . " ‘ s

Pty

Scaar
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) '~< o4 (Muhammad 'Nawaz Abbasi, J) : '. ‘

il Pedition No.2276-L of 2001 0Bl (5) you delayed the deposit of Rs.2,00,000 from NSC Pattoki to
satireity in order to ascertain whether iz 2.

X National Savings, Treasury from-20-7-1993 to 10-1994 and thus, :
al reversing the fmdmgs of thP E

) the amount of Rs.2,00,000 remained out of Covemment books
re based on evidence c2 the record or Xy, for more than one year,
tures Or ‘Surmises. Lo zoEd

> No.2276/L 31 ¥4 (9) You are ubauthorisedly absent w.e.f. 15-1-1995.” ; oo
anted in’ Civil Petition No.2 b

is also granted ‘in Civil Petition; 3 The "three members Inqmry Commitiee appointed: by the
if Ali to consider that if order of his B authorlzed Officer under Rule 5(1)(ii) of the Government Servants. -

s upheld, he could be declined in lawly r(EfﬁC‘ency and Discipline) Rules, 1973, having made a detail scrutiny of .
tbe period he remamed out of servxceg | “"zhe matter, found the respondent guilty of the charges and.the competent X
1ces of the case.” . » o4 e ),authorlty in the light of report of +Inquiry -Committee - and °

‘ sollowi . : ’”Ei gt:zcommendations of the Authorized Officer, passéd: the’ ordér-of his. . |
ed in'the following mamnet:= "il; sxdismissal from service. In addition to the departmental proceedmgs for .
Incharge at National’ Savings Centé, "'7ie charne of mlsconduct the respondent-was also proceeded agamst for . *
uring the period from 4-9- 1992 0: ‘,&.-‘
1993 to 8-9-1994 respectively. You*-' ;
acial procedural irregularities .as per; 1:;:
4 to C) in the enclosed statement ;fr

1

3 f,{:der of his dismissal and chrected hlS reinstatement in se"vxce X ‘, '
Wy

~4,92,208.26 in various accounts wtnle"' *4 4 The learned Deputy ‘Attorney-General has comended ‘that .the
s Centre,.Chunian.” . " % }cquttal of .the’ appellant in the criminal case on the basis' of his

! b ﬂ
: Pattokl defrauded Mr. Bashir, Ahmcd{
l, Mst. Shamim Bashir and Mst.- Ram ;

+. 20,000, 80,000 respﬂcuvelv) ok

L,

3 'xoneranon from the criminal liability by the Investigating Officer, could :
"rot be a valid reason to hold that the . conduct of respondent as an -

ory collaborattou/conmvance in ug»,. gﬂzus.ness interest of the institution to be treated an act fallmg within’ the
ivate bank-by” ‘WMr:~Manzoor 'Ahmedggfidefinition of misconduct in terms of section 2(a) of the Government
Chunian, due to which Rs. 5,61,007. 79 %] "aarvzce (E&D) Rules, 1973. The learned D.A.-G. added that apart from

:d A i " J!nancxal ‘"’egularltles and xmsaporoprxatxon of certam ambunts the

’ Y ”'1‘
190, 1991 1992 and 1993. . *}-"ag&’ gt ’.rsonal benefit and gain in violation of Government Servants {Conduct)

3 "Kixle:., 1964 and having caused heavy financial loss to the Governmerit

sred you name in the attendance regls;cr
nO'vamzatxon has committed gross misconduct.

DNS, Lahore on 12-1- 1995 and nan\ed

~1995 at a. stmcn
om 12-9-1994 to 12-1-1995 15,.15 .The expression misconduct and criminal -misconduct have
at you were never posted in the s%x. .

xff°rent connotations and in the light of definition of misconduct undes

; 3 {gi?ovemment Servants (Efficiency and Discipline) Rules, 1973 it is not
d/faxled to comply with the dxrecuons ::g?ecessary that misconduct must carry the element of criminal labilitv but
regardmg “second medical opxmon w _&nmmai misconduct essentially coastitutes misconduct. The expression
ore’s.reminder dated 30-11-1994.. f,%{; : *, sconduct in the Government Servams (E&D) Rules, 1973 has becn

,;-- . “misconduct” means conduct prejudicial to good order’ of
:» service discipline on contrary to the Government Servanis

el S I
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S e v (Muhamma

iCOﬁd\IC!) Rules, 1964 or unbecoming of an officer and s%

‘ , a{@ir.proceedings  under - Government
gentleman includes, any act on the part of a Government servait&yicriminal law was also set at motic

to bring or aitempt to bring political ot other outside influegc’é};‘éﬂof criminal misconduct and in vie
directly or indirectly 1o bear on the Government or anyf,f‘.‘%(c’riminal charge may not defe:
Government officer in respect of any matter relating to thé?}?"'&‘ acquittal of respondent by the cri
appointment, promotion, transfer, punishment, retirement 01452 o on merits would not ipso fact

other conditions.of service of a Government servant.” . ‘2‘:’4' +2gainst him in the departmental

-
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- . ) . . “gAdand ‘the method of provin
"Tke “criminal misconduct” is defined in section 5 of th :igf:'cﬁar'ge before a regulir Cc;ugrttihsen
ion ¢ - - R &
Preverntion of Corruntion Act, 1947 as follows: . - y8%person from the charge of crimin
' ) : S Akl . N .
"5. Criminal misconduct.---(1) A public servant is said to comumif be a relevant factor to ascerts
*#s Gepartmental proceedings but mar
: . . = 44aohim from the charge of miscond
(a) if he accepts or obtains or agrees to accept or attempts to ob@:‘n.
A3y : -
' . b ST 7. The misc 3
" -gratification (other than legal remufieration) as a motive gy "%mgeéns conduct r?:gicctial.;nf:rthic
reward such as is mentioned in section 161 of the Pakistan l?enf"': prej
. s
, Code,or . _ ‘ ) “:gudSirvants - (Conduct) Rules, 196
. * PR - Sl .
(b) if he accepts or obtains or agrees to accept or attempts to obtainpx’misconduct is based on.the elemer
. ~ consideration or for a'consideration which he knows to bei : ‘,fg'ju'dge the admissibility of the €
inadequate, from any person-whom he knows to have been, of b ¥«><riminal charge, but in case
o . EPV PE.) 1 .
transacted by him, or having any connection with the offici2 ;3ay{. In the present case, the Inqui
functions of himself or of any public servant to whom he isy¥dihaving considered the evidence
in or related to the person so concernéd, or © - . r{vyz gcr:lminal charge for_wa.pt of insuf
" ougground to hold that 'he was also t
! saauinder Government Servants (Efi
- converts for his own use any property entrusted to him or ymt_lcii% ;
his controt 2s a pu‘alic‘_serv_am or allows any other'pexsqn f?-;f?iﬁn\fm_isgonduct and criminal prosecutis
) et . ». N o },.;',,‘ *". .
- (d) if he, by corrupt or illegal means or by otherwise abusing his, ,f‘f‘??‘d the result in the departme
position as public servant, obtains for himself or for any otherpghiecord would show that the Tribun
“aik¢ before the different forums, decid
324 basis of judgment of the criminal €
dependents, is in possession, for which the public servant cann_ggg%

9
the offence of criminal misconduct: : ;s 3
: _ ; po: 2Rules, 1973,
from any person. for himself or for any other person, " any ¢
unbecoming of an officer and a ¢
for himself or for any other person, any valuable thing withq{xfi’j%fmimina) Courts in the light of stri
be, of to be likely to be concerned in any proceeding or business Ry départmental authorities are not 1
. Ry 1§ . . *
=+ subordinate, or from any person: whom he knows to be mteres‘l_egi irrespondent guilty of charge and
s - C . . N et
.{c) if he dishonestly or-fraudulently ‘misappropriates or otherwisey
Tris is settied proposition of law
| isgsimultancously but the acquittal in
person-any valuabie thing or pecuniary advantage.  ~ " 4 “the criminal’ misconduct and misc
- ,,.(e) For Central Government employees only.--- if he, or any of,'hl.a ‘
e essential elements and compor

2 s ]
x

&

reasonably account, of pecuniary resources or of propggt}ff; S lrough the evidence, direct or
. disproportionate to his known sources of income.” * . ~Rmossible whereas, ‘in case of mis
C ek N . . Sy i
. 5.{1

. ' . L Cemseemay . not foll 1
.+ 6. The prosecution before a regular Court for .the charge.d &y follow the complicated ¢

WIS
i ;Elp'g .
RN
.
.
.

-,

- »
_ s i w

. . : orlegetule of appraisal of evidence raf
criminal misconduct, and the departmental proceedings for the charge, 5l Foeriral pr?xl:ciple of law may deton
misconduct being governed by different laws and the rules of procedurs, {3E © R . ;

. . 1o . . . ol &fu a person by giving him a fair a

.". .are exntirely different. In'the present case, in 2ddition to the de‘pa'r.tr{}egw‘ .y X ; _

v e pgacordance with law’
~ ,L) = .

" SCHIR o '
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* other person, any valuable thing withoul g criminal Courts in the light of strict cbservance of law of evidence, have

A

A ' Government of Pakisten v. Asif Ali - . 101}
. RS L A v (Muhammad Nawaz Abbasi, J) T
v EAS . - . . . .
. . 'r' 51 ‘ : N . . . . LY
I or unmbecoming of-an officer apda% proceedings under - Government Servants (E&D) Ruies, 1973, the

' act on the part of a Government s,ervﬁ;ﬂg;;c,rimjnal law was aiso set at moti :
oring political of other outside inﬂuen‘cfér.,fééof criminal misconduct and in view of the settled law that acquittal from
to bear on the Goveramant or an;f;a,’%’vérinﬁnal charge may mnot defeat the .departmental punishment, the
espect of any matter relating to me:gl,f acquittal of respondent by the criminal Court either on iechnical ground
2, traosfer, punishment, retirement _o;;ﬁ“dé'qr on merits would not ipso facto extinguish the charge of ‘misconduct
ice of a Government servant.” . < * Zpainst him in the departmental .proceedings. The standard of evidence
) . . Tintarfand ‘the method of proving the charge of misconduct and a. criminal
duct” is defined in section S of -they {icharge before a regular Court is not the same therefore, the acquirtal of a
941 as follows:-- -~ ° ¢ Xk person from the charge of criminal ‘misconduct by 2 ¢riminal Court may
(1) A I)ub!ic servant is said to comnﬁf% ‘;.;'t'ie ‘a relevant factoxj to ascertain the nature of misconduct in the
nisconduct: ,© Sy partmental proceedings but may not be as suck a reasori to exoneraie
) .. . . wapbstlim from the charge. of misconduct vnder Government Servant (E&D)

or agrees to accept or atiempts to, 0b£3§_1£” R . o .

il gigiRules, 1973. :
bimself or for any other person, ai ,’?f e

*,

R motive - oisakst The miscorduct under Government Servants (E&D) Rule, 1973,

an 05 i e . . s . . . s se
8 Icgal rerpune;:zl.‘,oxfl)u as?:kiétan Pens; Y41 means conduct prejudicial to the good order.of service discipline or of
»ned iu section 161 of the Pakis gy ;-unbecoming of an officer and a gentleman and. contrary .to Government

&‘_r-,,ﬂg;}”.',‘er‘fants (Conduci) Rules, . 1964 whereas the charge of criminal
. POCE 2 < y
Or agrees to accept or attempts. to ob;amgv,j%

{misconduct is based on the element of mens rea and criminal inten:. The

4

‘consideratioh which he knows to ;?}?,’Eg};i‘b Judge the admissibility of the evidence to hold a person guilty of the
rson-whom he knows to have been, og*ug;-‘*f;_criminal charge, but’ in case of ‘the charge. of misconduci; the
concerned in any proceeding or busine§§§;;’ ';'Eﬁepartmental authorities are not required to follow the technicalities of
1aving- any connection with the of@gi@ﬁg’ ‘l'aw‘. In the present case, zhf:» Inquiry Officer as well as authqrizeq officer|

of any puhblic servant to who'm he;is,w?’;“-haVIIig consxd,gred the evideace brought on re(;ord, h.ave -held the

7 person whom he keows to be iateres‘:%_g;;; regpc?ndent guilty of charge .a.nd’t_:o'nsequefztly, his acquittal .from G}e
m so concerned, or - T +direriminal charge for'wa'nt of msuthcxen't evidance would{ net be a valig
. “radaround to hold that he 'was also not guilty of the charge of miscondyct

wdulently ‘misappropriates or otherwisziy ssnder Government Servants (Efficiency and Discipline) Rules, 1973.
* any property entrusted to him or undervy’s

-t This is settled proposition of law that departmental proceedings for the
ervant or allows any other person so Eﬁ'ﬁ%‘é@isgonduct and criminal prosecution in the same transaction-can proceed
T _ ‘ *tt_'},, 3 simuitaneousiy but the acquittal in the criminal case may not necessarily
: gaf :In;:ans or by otherwise ‘abusing_éif'{ j{fcct tke ‘result in the depgrtmeutai“?roceedings and ‘per‘tjsal-,of the
at, obtains for himself or for any 6{{146:5 ".Eeco;c{ vxiou!d sl}ow that the Tnb}tnal ‘without crz;atmg distinction bet\‘,feen .
g or pecuniary advantage. - - ;L "_Qtfe crzmmal'mlsconduct and lmgcond,uct and~tng nat_urg of proceedmgs
: . * YT before the different forums, decided the appeal cefore it merely on the
 employees Only.--- if he, or any of his{p :besis of judgment of the criminal Court. It may se pointed out that unless
ion, for which the public servant caqggf’;;g (he essential elements and comporent of 2 crimiral offence are proved
pecuniary resources or -of Properiyiagirough the evidence, direct or circumstantiai, the conviction is not
10wn sources of income.” - i possible whereas, in case of misconduct, the departments authorities
-a regular Court for . the sharge*‘f}t}‘ ;lglay not folloyv the comybcated procedure of crzr:_u;xai poprts a}nd the‘
;e of appraisal of evidence rather such authcrities in the light of
fferent laws and the rules of proce dure ‘v,g'eneral principle of law may determine the question ot guilt or innocence

-artmental proceedings for the charge ¢t
2ni case, in-addition to the departmerts %0 a person by giving him a fair and adequate opyortunity-of heariug in
' i ' . : "-?.éi %zccordance with law. o : . . ) L

T —— e T ;

on against the respondent for the charge’. |
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) ‘ . , ‘ s (Abdul Hamee

-

8. The exzmination of the record would show thai the charge oft ’ 2 Dazte of hearirg: 14th Februar
misconduct: azaist the respondent was based on th allegation .of ¥k GRDI
thereof . :

corruption and misuse of office for persenal gain and in suppc::

direet evidence was brought on record but the Trxbunai for ABDUL -HAMEED DOGAF
misconception of law, without taking into consideration the saidiy i appeal against the judgment dated 10-

evidence, proceeded to set aside the order passed by the competent %Of the Lahore High Court, Lahore, w!
authority on the basis of judgment of criminat Court. < 1999 was dismissed and the sentence ¢

15 JtCourt wes maiatained and compensat

.h-&t

¢. In the light of foregoing reasons, the impugned judgment is sel 3 -
aside and (,ivizaAppeal No.1781 of 2001 is allowed, whereas Ci';'d_ legal heirs of the deceased or in defa
Appeal Nc.1782 of 2001 is dismissed. There will be no o'der as (0 COSIS i ;.mamtamed He was also convicte
ppest 6. ° I '-«:’;.‘e "P.P.C. and sentenced to three ye
M.H./G-ISISC . ) Order accordmgly Rs.20,000 to be paid to Mst. Naveed i
. . . “ _'-‘*'»F;’&jivear s R was also maintained.
T ’ - IET1990  (cking confirmation of sent

S afﬂrmatwe

2006 S C MR 1012

2. " Briefly stated the facts of
’Muhammarl Younus (P.W.7) lodged

[Supremsz Court of Pakistan]

" Present: Abdul Hameed Dogar, Muhammad Nawaz Abbast ! T b months prior to the occurrence Muha
‘and Saiyed Saeed Ashhad, JJ . ,‘; 52 " his daughter Mst. Asia with petitioner
. ST g the OCCUITENCE due to strained rela
MUHAMMAD AFZAAL—---Pe;xtxgr}er ' ,:: " a3 of her husband and came to the heu
VETSuS ‘ AP Yabout 6-30 p.m. petitioner knocked t
A . : ‘33 open the door, whereupon acquitted ac
_ THE ST”\""E"“R‘*W‘“““‘t .., - ideceased for opening the door who w
' Jaﬂ Pentwn No.218 of 2004, decided on 14th February, 2006. 5.1 13, had effected compromise between the

g -deceased opened “the door and as so
~ (On appéal from the u.dgment ‘dated 10-5-2004 of the La"fore

;1201 .;%,fl-netmoncr inflicted Chhuri blows upo

High Court, Lahore, i Criminal Appeal No.67-J of 1999). LA Q’: c2ught hold of deceased from his a

) ' ' . : %% Chhuri blows on the head of deceased
Penai Codé (xv/ of 1850)--- s_:‘i’“{

‘Mst. Naveed wife of Sabir tried 1
---8s. 302, 324 & 337 r(ll)—--Consututlon of Pakistan (197'37, % petitioner also inflicted Chhuri blows 1
Art. 185(3)--—No reason existed to interfere with concurreng fmdmgs 10f A Pmtmner cut the throat of deceased v
two Courts below with regard to guilt of accused---Eye- whltyss accou'.c* thed at the spot. Petitioner got recov
furnished by. witnesses, was found to be trustworthy by th€ Trial Co‘ng gg :possession.

- ~'as well as by first appellate court---No inherent defect or maierial laf'un.u S 4. (sic) At the tnal the prosecution
_wag found in the evidence of witnesses whose presence at the site, had Y «i

been established beyorrd any shadow of doubt---Counsel for petmom»r;é

?&w

e X
it !
ol [
-
-

W

B
hd

0

?
S etitioner in hls statement rec

h“:g. "had conceded that conviction and sentence had been properly awarded-- uenied the case of prosecution amd
i o Leave to aopeal was remsed {p 1014] A . ,_,ts-t'ammed hiraself on oath as required -

¥ . ' ied any evidence in defence. On the co
% {13 e e Court fﬂ" 5
G . Mubammad Zaman ‘Bhatti, Advocate Suprem ‘% ind sentencad as stated above.

§ AN ‘Det'noner . . . . B . . ;:i

A . e ‘ 1% 22 6, We have heard Mr, Muhamma
» - -, Raja Saeed Akram, A.A.-G., Punjab for the State. :

1 ,} —S‘"prer::e Court, for the patitioner anc

geb
B
] 1\3;\ [ Mhos s 3oebe imove s .

*
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
COURT|= PESHAWAR ' -: :

'Servlce'Case No._ /

Zulfigar HUSSain . . . oo iu e .Appellant
| Versus

D.P.O, &others.......... e e «««.... 0. Respondents

e _ = e Em,  Em e _ ==

_—_— =, S m  E_E  Em,E e mEm=m

‘Re‘sg_ectfuillz Sheweth:

Preliminarz‘ Objection: ._

1. Allthe pre_limlnary objections are illegal and without lawful footi'ng.

2. That appeal is within time and this court has got the jur_is'di'ction.'

~ REPLY ON FACTS:

_..never remain absent from his duty.
* with one Sakhi Badshah were on duty as a rider.

released by the appellant but was release by the co- accused

- namely Shahid Saleem to whom the custody of PO was given by

-~

1. That appellant was appointed as a constable on 27.10.2003 and
2. Para No.2 of comments correct to the extent that_appellant along - -

3. Para No 3 of comments is incorrect, pro claim offender was never

ASI Rauf ‘and the Shahld Saleem by decelvmg the appellant that' :

“the arrested person namely Tufa|l is his real cousin and serving in - o

&
®

N> :ﬁ



A

| . claim offender was given to the appellant and no card of arrest are |

o

Post Office, on th'is:pre text he insured the appellant that he want .
| to discussed some domestic probl'em and then he'release the'p'ro S

clalm offender and ‘the custody of pro cIa|m offender was not-

glven to the appellant

. Para No 4 of comments is incorrect, no proper show cause notlce

was glven and no proper inquiry- was conducted and the alleged '

mqmry no finding agamst the appellant is glven regardmg the:

punlshment

" Ppara No.5 of comments is admitted correct.

"GROUNDS
A

Grounds “A” of comments |s mcorrect dlsmlssal of appellant is

' |llegal and no reason is glven for the dismissal of appellant
'Para “B” of comments is incorrect, although criminal and
‘departmental proceedmgs are different in nature ‘but when the‘.

» crlmmal proceedmgs are quashed by the criminal court then the

departmental proceedlngs has got no evndentry value

. Para “C” of comments is mcorrect, appellant is acquitted'i,n a

criminal case so the allegation -of negligence or disobedience of

'order is illegal and without lawful footing (Copy of judgment is .

attached). :

Para "D” of comments.is incorrect and departmental inquiry officer -

never suggested for dismissal of service.

Para “E” of the comments is incorrect, no proper chance was given

to the appellant for personal hearlng and no proper custody of pro o

PRI e - S N N T



€%

attached in‘the inquiry, which shows that pro claim offender v‘va’s:'”
handover to the appellant | |

l=.. | Para “F" of the comments is totally incorrect.
G. Para “G” 'of the comments is incorrect mqwry never shovvs |

: negllgence in the performance of the duty of the appellant and’ pro» '

claim offender was never surrender to the appellant

- H. Para “H" of comments is totally mcorrect pro clalm offender was

" never handed over to the appellant and released by the co- accused :

| Shahld Sallm and appellant never identified the person that heisa
: pro claimed offender. .
I. Para “Iff'needs no reply.

1. Para “)" is totally incorrect, in view of the above mentioned

grounds, it is therefore, prayed that the appeal ofappéllan,t may |

| kind_ly be'allowed and ap-pellan't may be re-instated - with all back .

E benefits. |
~ Appellant
‘Through
| | | g
Date:18/08/2014  Muhammad Amin KhaXak Lachi

Advocate,
- Supreme Court of Pakistan °

Ibrahim Shah
Advocate, =
High Coyrt Peshawar



' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| COURT, PESHAWAR B

- Service Case No. /
Zulfigar Hus'sai-n et e e Appellaﬁt_ |
V_ersUs |
-"D.P.O,&others....v ...... ..... ,....‘.Responc_:lé‘rits |

AFFIDAVIT

I, Zulfidar Hussain S/o Altéf' Hussain R/o AAlizai, Distfict_ Kohat, do -

hereby solemnly aff'irm"l and  declare 'thalt the céntents of},:thé‘
"-_accom‘p'a_nyi_ng‘ rejoinder afe true and correct to"the bes'tAof' my ‘
‘. 'lknowledge' and belief: and nothing has, ‘:beeh cdncéaléd frbﬁ this,lbeérne"d *

. cou rt.
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INCELE: (()URI OF SHAHID MrHMOOD JUDICIAL MAGISTATE-IL,

KOI- I/\ T.
Case Noo, TP B 18772
Date oflinstitution........ ............ BER 10, "(H”
CDate o deCISION. e :..2.()."() j 4 :
| h 15/
THE STATE Hoe 19
A . ik )
VERSUS \Z.
T RS
Shahid Saleem S/O Abdul Qadcel R/O Kaghzai, District Kohat. - !

Zulfiqar S/O Altaf Hussain R/O Alizai, District Kohat.

“Sakhi Badshah S/0 Islam Shah R/Q Ambar Banda lelnu Kohat
(f\ccusu.d facing trial) )
4. Muhapunad Tufail %/() Sadullah R/O Kaghzai ( Abscondmg: accused )

(U O —

CASE FIR NO.453 dated 30 6.2012. U/S 419/470/46&//471/ PPL/'
' 7”1/?.23/133 Police O1der PS Camt Kohat

2 /o‘é’ / 4

JUDGEMENT . . :
2620040 - L ' : _ B o

1. Accused Shahid Saleem, Zulﬁqaij and Sakhi Badshah WCIC

B . challuaned 10 llns court in ondu to face trial in conmctlon w1th comlg\ssmn of

crime.  reported. _vide. - FIR No. 453 dated 30.6.2012 I'Cglstered JU/S
ATORI20MG8/T T PPC 221722371 55 Police Order with PS Cantt. -

200 As pcr vist of the prosceution storys o J0.0.2012 Muhammad

Rauf \\[ alonn\\uh Ismaxl NoA 735, Ameer Zaman No, 319, ‘Mohsin No.
437.Shahid S.nlum No. 1066 and: l\hlydl Zaman No.314 were dc,ployud on

N;uionul Bank. At about 10:00 hours one person entcred into the bank and started

t

talking with constable Shahid S:\lpcm_}md.iilﬁlCI' fcw minutes he scuffled with

comstable Shahid Saleem and extended fist blow. When Rauf Khan ASI-inquired,

constable ‘Shahid Saleem told him that the said person is his cousin and serving in




1

[ED I

POst Office and they scuffled due 1o some domestic problem and recommended to
setfree him. Meanwhile Riders Sakhi Badshah and Zulfigar came 1o the spot. The
sabd person was ll;lllthLl over o them with the direction (o conline hin in lockup.

]

Alter some time’ Muh ummad Rdul /\\I came {o l\nuw llmt the said pt.rson hds

been cscapcd from the cusludy ()I"‘ridur policc.'()nc card in lhc"name ol

~Muh: unmud Astl S/O Ajmal R/O I\aghx i LILII\ was mcovuui from . thc sard

person h\ Riders. which seems 10 be fake. The said person fraudulcntly shown

himself as Muhammad Asif S/O Ajmal, rathér he was Tufail S/O Asadullah R/O |

}\’I”h/dl ploclaxmcd otfender in case FIR No. 308 dated 12.5. 2006 U/S 302/324.

PPC PS- Cantt. Shahld Saleem dcsplte knowing the fact that the said person is PO,

commmed fraud and 'concealed this fact from police and recommended to-set_free{
| . R . - -'

- the smd. person. The said person escaped from’the lawful. custody from rider
~ police Sakhi Badshah and Zulfiqar due to their negligence in per loxmancc of their

~official duty. hence the instant case.

Zulhiqar appeared. Provisions of section 241 A Cr.Pc were compliéd with,

followed by framing of charge, to which accused pleaded not lhelr gullt and

. L]anmd trial. whereas pxoceedmﬂs U/iS 512 CrP.C started against the abscondmg :

Cdccused I\fluhammad Tufail. o : : d
4. l’rosccution has produced as many as seven wilnesses. Sa
3. The gist of the plosecuuon evidence is as under

\qu:q Hussain SHO. was ex dl]]lllC(I s I’W 1. whooon 30, 6.2012 allu.lcd

tzuu\ul Shahid \a!um constable No. 10606, /ullnqa: constable No. 665 and Sakhi

M

lhdshah constable \‘0 563 and 1ssued theii card -of arrest EX PW 1/1 and after

ul[llplgll()n of m\uummon sLll)llllllLd wmpklc cahllan X PW 172 against tlu,

~

N

accused.

Shakeel Khan ASI was C\ammc.d as PW -2, who chalked out I“IR EX PW '

_.l on receipt of \fluumla S

) P .;' TEIRA ""l? 'ﬂ . -
- ATTESTEN Y £ Y245 meY | o

0 *!

3. On being— summoned, accuéed Shahid Saleem, Sakhi Badshah and ‘



[} - : ! )
. p . ’ A

- ' . Muhammad Rzml' /\SI was examined as PW-3, who. in his chief
Sxamination lhllldl&,d the same and Slnl]idl stance as mentioned in the repoxt

. Lsmail um\ldhlg \\A\.-C\dmlm_cl as PW-4, who in his chief e\qmmatlon

“

stated liml he was on duty in National Bank :ll(!ll}.{\\"ltll other police officials, At .

about 10:00 O clock a person entered 11-11‘(‘) the bank and 111¢gt with Shahid Saléem; : "
cnn.'\‘mhlg and :~;llul‘l cnnvcx:sulion with him. After lk:w. minutes the said person give

fist 1o Shuhicl Saleem. who was 0vcr150wcrcd by Abdul Rauf ASI and handed over

10 1'i.dcr constables. During his body seérch constable Séki Badshah recovered one
lD card in the name of Muhémmad Asif S/O Ajmal Khan R/O Kaghzai, whmh

was handed over to ASF Muhammad Rauf, whlch was later on found as bogus.

The .nd card was taken into’ possession on the recovery memo 1n his presence

The 1"iclcr constables IO'Ql\' away the said person on Motorcycle and a‘_fter 'some

time ‘They came to know that the said person has been fled awzly.ﬁ'nm the rider

con.\'l;l\hlcs. The said person was PO hﬂnﬁcty Tulail S/O Asudtllllah R/O Kaghzai.
Khiyal Zaman co’nsta’blc was examined as PW-5, on the day of occurrence

he was on duty at National Bank. One petson came to National Bank and makes

’ 7% 77

scuffle with Shahid Saleem constable. After the scuffle, Rauf Khan cursory made
inquirf from Asif and after that he left the National Bank gate. His statement was

rccordc'd b\ IO. . 4

SlatemLm 01 A51t Khan S/0 Ajmal Khan was recmded as PW-6, who in

S -l

chiet examination stated that he is resident of village Kaghzai 'md dnvmc‘ ng/LI]\l

to-carn v thood Tufail ts his cousm He made a fake service card of Postal

Sen ey Departiment 1 In\ name. 1o \upi lh it Im knows nothing, '.|hnnl the mxt.ml

case. S o
. ' . N ) . * .

. ' Statement of Ameer Zaman Sl is recorded as PW-7, y'vho is IO in the
instant case. In his chief examination he stated that he proceeded o spot and

prepared site plan on the pointation of Muhammad Rauf” ASI alongwith other

’ 2

i
o
3
i
[J!
i
-

Wkt into possession one fake card




~

memo EXCOPWO3/20 produced by constables Saleem Shah.ine the presence of

marginal witnesses. e produced the accused hefore the court and obtained one

’

day police ctlsi()d)f; vide dpplication EX PW 7/2. He interrogated the accused and

y ‘ o - . . [ A
produced the accused” Zulfigar and Sakhi Badshah for judicial fockup, whereas

accused Shuhid Saleem for ,rccording his confessional statement, however he
. S

refused 1o contéss his guilt hLI()lL the court and wll llm three du,us«.d were sent o

“judicial lnc]\‘up. He summoned PW AsiE and gnl recorded his statement in the

court vide application- EX PW 7/5. He also initiated proceedings against the

>

.1cc.u>;d luiall v 1de application EX PW 7/6 and J:X PW 7/7 respectively. He also

recorded statements of PWS and after completlon of i mvestlgatlon handed over the

¥

case file 1o SI 10 concern for submlss1on of complete challan agamst the accused
6.  Atthe Loncluswn of prosecutlon evidence statements of accused

were recorded U/S 342 _Cr.P.C, wherei‘n they reiterated their innocence, however

e )

they neither wished to be examined on oath nor opt'to produce any evidence in
. ~ . ‘.

delense. .

Arguments of learned counsel for the accused and APP for the state heard
and perused the record.

«

Pclusal ot the case file reveals that the occurrence took place 1n51de the

. lmml\ in duty time and at that time. banl\ staff, watchman as well as other general

public were present, lwwcvcr,‘locul police neither made witness nor recorded

I

statement of any independent witnesses to this effect. Morcover there s

Rt

contradiction in the statements of prosecution witnesses. PW-3 Muhammad Rauf -
f . . . 1 °

in his cross examination stated that, the rider police arrived: at spot after 10

minutes ol his call 1hr6ugh wircless and the said pcrson was ‘handed over to the

riders within 4/3 mmuus howey er, P\V 4 Ismaxl in hlS Cross admltted that Asif

’

mmmui \\nh pollu in a bank for about 43 mmulu. PW-3 Muhammad Raui AS‘]

n hl\ Cross examination admuud that there is no documcntary proof avallablc on

~

file 1hdl the said person was atusted b\ h]m and he was handed over to the rider

police. He also admitted that i some one seuffle with the police official in a




LN

Police ( hdu dou not dllld(.l n lhc circumstances.

: L'\Lf‘“?."\' od of their Liabiljiies. uh.rm Prlma facic

<;@

-uniform. the police usually booked such person U/S 186 PPC and it'is correct that.

he had not formally arrested the said ptrson, Ie l'urlhcr stated that he drafted the

Murasita after 20 mlnulu \\th.I‘l hc mfo:mcd that the said person wént away,

ho\\u er PWe -L in hxs cross examination admitted that at lhe Umc of arrest ofthe

-

accused AsUT Murasila was written, his «':ml of arrest v pwp wed and after {hat ,

he was by mdui over to th rider police. 1his \[‘zlc.munl'ol\the I W- coulr;\'zdiclcd

5

the statement ol l’\\f- 3 Muhammad I\au! <who stated that he dmllul lhe Mumxl!a

~

after _‘U minutes w hm he informed lhal the sald person went away. l"urlhennore

. P\\ 7 \mcex Zaman SI/1O in his cross admlltcd that the Mura51la was scrlbed

\\hm Tufail cscapcd from the clutchcs of police because the offence was

commitied afier his escape and no offence’is committed before the escape of

Tutail. He also stated that point No. 4A, 5A and 6A were allotted at the pomtat10n

of Rauf. These pomh were drown at the rmd 0ut51de the banl\ and it is also

correct that according to-the comp!mnam‘hc did not cam.e out of the bank. He.

Turther udm;ltcd as correct that he had” not uundt.d the blau,menl of wal(,hmcm ol

the bank. Morcove er the alle ged mrvncc card. 50 recovered l’i’om the possession of

uccuscd 1\fluhammad, Tufail is not produud belou. the court for exhibition which

~ create doubts in the pxosccutzon case. Apalt hom thls from the evidence recorded

dlld ILlLI‘lLd abO\e 1t is estabhshed that at the time of arrest of accused Tufail the

-+ police officials were not in the l\nowledm_ that 1h<. accused Tufall is an accused or

pmamed offender in case FIR \Io 308 ddlcd 12.5. 7006 U/S 302/324 PPC PS,

Cantt. In the: absencL of knowledge of this fact section 221 and 27 and 15¢S:ofthe

— P

’

With these lacunas., prosceution badly failed 1o establish his case against

the accused and case of prosecution is {ull of doubt, the benefit of which is
extended 1o accused. hence all the accused facing trial namely Shahid SaIeem,
Sakhi.Badshah and Zulfiqar are acquitled of the cha:gc leveled against them

Sincc. ,lhc_\' are on baif. their bail bonds stands cancelled and sureties are

CUSC (./hl against rhc 4ceused
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Nuhammad Talhil S/0 Sadullah RO Kaphwai '])j.x‘lricl Kohat, hence, in- the

v

Conistig circumstances Toherehy declared him as Proclaimed  Offender.

Perpetual Non-bailable warrant o arrest be issued against him. The District Police”
' L o -
© Officer. Kohat be intimated to enter his name in the relevant register. Case

o property. if any. bé kept intact til the arrest of the accused and final adjudication
of the mstant case while judicial lile be consigned to record room alter neeessary

completion and compilation.

. T Anmnounced ’ - > 4 . ' ,
- 262004 . { ‘ ‘ E
:  SHANBREPRI00D -
Judicial Magistrate- 11, Kohat
C‘-IA{"!) ME \’-’""JO\’)

. ) N o Ji. e Sl b o l.luyl irate- i . . - .
CERTIFICATE . T kohat S

Certified that my Judﬂlmnt consist of 06 pages. I have checked and swned each of -

the pages dlld made necessary correction, where lequlred

r
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BEFORE THE KHYBER PAkHTUNKHWA SERVIQE TRIBUNAL

COURT, PESHAWAR

- Service Case No. /
Zuifigar Hussain . . . .... e e . Appellant
Versus
D.P.O, & others.......... e e e PR e Respondents

= 2 D =mE  =m m e e s e e o e oem
——.———————o—-——-———

= D =EmE=mm m = e e e e e
____________..-—.-«

ReSQectfullz Sheweth: :
Preliminarz' Objection:

All the preliminary objectioh.sﬂare illegal and without lawful foeting.

~ That appeal is within 'time and this court has got the jurisdiction.

'REPLY ON FACTS:

That appellant was appointed as a constable on 27._10.20(_)3 and

never remain ‘absent from his duty.

Para No.2 of comments correct to the extent that appellant along

with one Sakhi Badshah were on duty as a rider,

Para No 3 of comments is mcorrect pro claim offender was never
released by the appel!ant but was release by the co-accused
. namely Shahid Saleem to whom the custody of PO was given by
- ASI Rauf and the Shahid Saleem by deceiving the -appellant' that

the arrested person namely Tufail is his real cousin and serving in




A

2

Post Of‘fi‘ce on this pre text he insured the appellant that he want

. to dlscussed some domestlc problem and then he release the pro

. cIalm offender and the custody of pro claim offender was not

glven to the appellant

Para No.4 of comments is incorrect, no proper show cause notice

4,
was given and no proper inquiry was conducted and the alleged
inquiry no finding 'against the appellant is given regarding the
punishrnent.

5. Para No.5 of comments is admitted correct.

GROUNDS:.

A. Grounds “A” of comments is lncorrect dismissal of appeliant is

illegal and No reason is glven for the dlsm:ssal of appellant.
Para "B” of comments is lncorrect although criminal  and
departmental proceedlngs are dlfferent in nature but when the
criminal proceedings are quashed by the criminal court then the
departmental proceedings has got.no evidentry value. |
Para “C” of comrnents is incorrect, .appellant is ‘acquitted in a

criminal case so the allegation of negligence or disobedience of

~order l:s' illegal. and without lawful footing (Copy of judgment is

attached).

Para "D” ot comments is incorrect and departmental inquiry ofﬁcer'
never suggested for dismissal of service.

Para “E” of the comments is lncorrect no .proper chance was given

to the appellant for personal hearing and no proper custody of pro

| claim’ offender was given to the appellant and no card of arrest are




.d:. /

&

- attached in the inqq‘.iry, Which shows that pro claim offender v'vas__.

hando've‘_r to the éppel.iant. A

Para “F” of the comments' is to'-taily incorrect.

Para “:G’" | of‘ the comments is incorrect, inquiry never shows
negligence in th‘e_’performénccf. ‘of_ the duty of the appeIIAant and pro
claim 6ffender was néver surfender to the appellant.

Para "H" of comments is totally incorrect, pro claim offender was

- never handed over to the apbél!ént and released by the co-accused
| Shahid Salim and appellant névér identified the person that he is a
- pro claimed offender.

. . Para “I” needs no rép!y. '

Para “J” is totally incorrect, in view of the above mentioned

grounds, it is therefore,; prayed that the appeal of appellant may

kindly be allowed and appellaht may be re-instated with all back

i béhefité.._
~ Appellant
‘Through
)
Date:18/08/2014 . Mubammad Amin Kha®ak Lachi

¢  Advocate, ,
- Supreme Court of Pakistan

Ibrahim Shah
Advocate,
High Court, Peshawar



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| | ' COURT, PESHAWAR |

Service Case No. /

‘Zulfigar Hussain . . . . Car e ;.' .. Gt e e e e e Appellant
' Ve“reiJs

‘D.P.O, &others ... ......... AU e Respondents

" AFFIDAVIT

I, Zulfiqar Hussain S/o Altaf Hussain R/o Alizai, District Kohat, do

hereby solemnly affirm' and declare that the contents of the

~ .accompanying rejomder are true and correct to the best of my

. 'knowledge and belief and nothmg has been concealed from this Iearred"

COU rt.

Deponent




NP (()URI or 911/\1111:) MI*I!MOOD IUDICI/\L MAGI%TATE 1,
KOLAT,

w
LI

] e NO v i, ff'..;"..mﬁ
Date nl"iliSlit‘}lj—iUﬂ....‘.'.'.f..';::.'.‘i ......... 1 1. l() "()l"
l)uicul"ulcciﬁioni ..... 2()2()14 R
o DT
R I’C}/ ‘%‘:’. R
. THE STATE lk: oy Fo
o ~ ' \ Q\ %‘éﬁ ) g* .
Co R \RE ,,x;,gfy ¢
= VERSUS M \«Q?ﬁ:\:/' |
L e ‘: L Tad O SEET
. Shahxd Saleun S/O Abdul Qadeex R/O Kaghzai, District Kohat' o

Zulfigar S70. Alml Hussain R/O Alizai, District Kohat.

.~ Sakhi debhdh S/O Islam Qhah R/O Amb’u Banda District Kohat
(Accused launw 111..11)
4. Muhapmad “Tufuail 870 Sadullah R/O Kaghzai ( /\bscondmg accused )

G 1D —

:u)/ .
’ i
o

CASE_FIR 'NO.453 dated 30.6.2012. U/S 419/420/468//471/ PPC/
""h’”” /155 Pohce Oldu PS Cantt. Kohat. '

UDGE \’IF\‘T
-2 (u 2014

o A‘céused 'Shz‘lhid.-' Saleém, Zulﬁqar and  Sakhi . Badshah Wcrc

challe mul 10 lhls <.0un in oxdu 1o f’lCL mal n connectlon with com@ssmn of

S
il ot

crime, pouu vide. - I lR No. 53 dated  30.6.2012 registered;. U/S
b A0 D0L 68/ 171/ Pre /"" l/’n /155 i':@lli\‘v Order with PS Cantt. -

R A's‘ per uisl ol lhc pruscculiuu slory: on S0.6.2012 Mulianimad

. .
- oy s

- Raur \\I alonﬂ\\lth Isma1l No 73:> Ameer Zaman No. 319, Mohsm No.

457, Slmhld Salu/m \o 10()6 dnd i\hlyal /aman N()JI4 were dt,ployn,d on_ -
‘\:alloml Bank. 1\1 about 10 00 hours one - person entered into the bank and started .
“talking with con.kv;tu-blcSlmhidf'SaIcm;m ;ind.zif'tcr few minutes he scufﬂcd with
constable Shi 1]11(1 S llu.m .md L\[Ll]de Aist hiow Vh"n Rauf Khan ASI1 1nquuea

,'[ . . -

LUH\l.lh]L Shuhid \ 1lum lnld him that illk said person is lnx cousin dlld serving in




‘:J\

o g

Post Ottice and they scullled die to some domestic problem and recommended to
set tree him. Meanwhile Riders Sakhi Badshah and Zulliqur came to the spot. The

sitid personavas handed over to them witl) the direction to cunl“mc him in qukup.

I ’ -
AR

Aller 5ig'mc lim,c"Muhummud l,_{_uul' /\‘SI came lo know that the said person hus

been uwpgd lmm lhc LLl\lOd\' of ndc police. One card in the name ol

Nuh: amm: ul \sll \/() /\|nml R/() l\«.li'h/ll clerk was ILLOVLIL(I from ll.(. said

person lw Rl_dcrs. whlch .s‘ecms -lo be: l"akc The said person fr 'llldlllu‘lﬂy shown

1

himsell as Muhammad ASIf S/O A}mal. rather he was Tuf’ul S/O Asadullah R/O

A

}\m'h/d: pxoclmmed offender in case FIR No. 308 dated 12.5.2006 U/S 302/324

PPC PS. Cdl‘lll Shahld Saleem du.spm. I\nowmg 1l1e f‘mt that llu said person is PO,

commiued fraud and —conceale‘d this 1'a¢t from ‘police and recommended to-set frec,

the said. person. th said: pc:son cstpL’d from’ the lawful. custody .from rider

pol:u Sakhi Badslmh ;md /ulhqu duc lo their negligence in performance of their

nimmi duty. huu:c. the i mstanl cas; .

A ' On buno summoned accused Shalud Saleem Sakhx Badshah and

]

Zalhqar appcared Prov151ons of section 241 A Cr Pc were comphed with,

followed b\ lmmmn oi chaxga,, to WhlL[l accused pleaded not lhul g,lllll and

(.]\llmn.d umI whexeas pxoceedmos U/S 3 12 Cr.P.C started against the abscondmg

1o

.u.umd Muhamnmd Tufali

4. I’roscculiun has produced as man)' s seven wilnesses., - S .

=

S lhe gist of the prosecutxon c.vxdence 1s as under:

a

\qwq llu\sam %I I() wias L.\(EI'HIII]L‘(! as PW 1. who on 30.6.2012 arrested

accused .\huhld dlu.m wn:.lablg No. 1()()() Zulligar constable No 065 and Sakhi

MY

Badsh: 1h wnxlabk \To 363 and 1:>sued thcn card of arrest EX PW 1/1 and aftex

u)mplumn ol iy L\ll“«.lll()ll submlllud wmplul«. cahllan © X PW /2 dgaihsl the

.

accused. R B i/

Shal\cd Khan ASI was e\ammcd as PW-2, who chalked out FIR EX PW

2 on reeeipl nl \/Iu:.lxlld

RW%?

s
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dml L\dmmauon st‘m,d let hL 15 u.s:duu of village [\anh/”u and dnvmt_%u*/ukl

Muhammad -Ruui' /\SI S was cxz—xmincd as PW-3, who in his chicel
L\anummm naualud lhu. mmc and mmlar .slancn. as mcntloncd n the report.

l\manl wnsmhlL \\as ‘L\‘lllﬂl‘lk.d as PW 4, who n hl% chief e\'lmmatlon
. . {-‘ ,

\ldlk.d tu N he \m\ on Llulv m Nalmn W} ll.mk ‘1l<m;-\\|lh ulhu pohw nlhuals. /\1

dboul 10:00 O c.loc,k a puson uxtun.d mio l!m h.ml\ and meet with Shahid Salccm
{ . : . A
constisble and start c«}n\'crﬁminn with hine Alter Tew minutes the said person give

. . :
fist w Shuhid Salccnﬂ, \\?'ho was ovcrpowcrcgl by Abdul Raul /\Sl and handed over

to rider gonsmblcs Durmt7 ln; body semch (-OllbldblL. Saki Badshah recovered one

LD card in the name 01 Muhammad A:.li SIO A_]lﬂdl Khan R/O lxa;,lu'u wlnch

W as handed over to ASI Muhammad Rauf' whwh was later on found as bogus.

The mnd card was taken 1nto possess1on on the recovery memo in his presence.

The rider conslab_le‘s 10Qk'a}\’a)" the said person on Motorcycle and after 'some
time they came o know that the said person has been fled away from the rider

constables. The said pci'soﬁ._\'\fus li(ﬁ)_ mmd\ Tulail $/0 Asadullah R/7O Kaghzai.

-

Khiyal Zaman constable was examined as PW-5. on the day of occurrence

v
.

he was on duty at National Bank. One person came to National Bank and makes

scuttle with Shahid Salé-eni constable. After the scuffle, Rauf Khan cursory made -

inquiry from Asif and after that he left the National Bank gate. His statement was
recorded l))"lO.’ Ce o B

Sl‘m.mcm oi Ablf Khan S/O Ajmal Khan was ICCOlde as PW-6, who in

I~ . e

W eurn 11\ lehood I“utml is lns cousm lk made a fake sew1ce card of Postal

CSerace l)cp:u'm'wnl in Ilils-:'mmc.flixcvpl ~li=:al he knows nothing about the insl‘:lm

. '
Cuse, S . o .

Statement of .-\m'cc'r Zamaﬁ SI is recorded as PW-7, who is 10 in the
‘instant case. In lns Chl(.t L\dlllll’ldllon he stated that he procee d :d to bpol and
f‘rpp;lrcd;_sile p-lanfc’m-‘thé, pointaitio.n of .\fluhammad Raufl” ASI ulongwilh ‘:';'Lhcr

G whicn s EX DWOTT MLl ;

phle A PLITT zIS0D Ny i

«

Wi AmalaTg T et st YL ’
a is, wiichis IX 1o Re 2lo g imo nossession one fare card



memo 19N l'\-" s/“ p"mduccd 'l»}/,cnnsl:llaiu-Nwlccm Shahicin the presence ol

Al

N

mawm ll \\llI]LbbLS Hc p1oduu.d tllc aceused "wclmc the court and obtained one

‘.

dd\ pU]lLL cuslod; \’idL appllcatlon EX PW 7/2. He 1nteuonatcd the accused and

piudlu.ul lhc .u.cuxcd /ulhqm .uld Sakhi Buadshah for judicial lucl\up WhLlLd\
R : ,
accused Shuhid Salg,cm Ior u.cmdm;;, his conlcsslonal bldlulh.nl huwwu he

® . . . ! N s

uluxul 1o umlcxs h;x [..lll[l bc mc lhc uuul and all the three accuscd WCIe sent

‘ ';mhu N lm.l\up llc xummnncd l’W Asil and 1()! recorded his sl:nlumcnl in the

court vide appllcauon L)\ I’W 7/3 llc also initiated p10cccdm&,b against the

)

accuacd lurzul \'lde apphcatxon I:}. PW 7/6 and b)\ PW 7/7 respecnvely He also'

<J

rccoxdcd stalemcnts of PWs and after completmn of mvestlgatlon handed over the

case file o SI 1O concu'n for submxbsmn 01 complete challan agamst the accused.

6. At the concIusxon of prosccutxon evidence statements of accused

were recorded U/S 34" CrP C, \\hercm they rcltualed their innocence, howcvex
Ihu neither w 1shed o be exammcd on oath nor.opt-to produce any cwdenu, in
delense, L

Arguments of learned counsel for the accused and APP for the state heard

and perused the record. - -

1Y

a

'Perusal, of the case ﬁle 'reveals that the occurrence took place 1n51de the
bank in duty time and at that time bnn]\ staff, watchman as \vcll as other gcncrul

public were prcscnl. ho\\'cvcr.‘locu-l police neither made witness nor recorded

i)
statement of any .' indcpénclicnl wilncsscs to this cffect. Mmcovu thcx is

\‘

contradiction i in the statements of prosecutxon witnesses. PW-3 Muhammad Rauf :

m his cross c.\zumnzlllon slatcd lhat Ihc rider police amvcd at xpot after 1

minutes of his call lhmunh wuclcss and the s‘nd ]'Jl..lb()ll was 'handed over to {he

'mlux \\uhm 443 mmuus houu er, P\V-4 Ismail i in lns cross admitted that Asif

’

ir'um;uncd \\‘ilh poljcc in ;1' l~££1nk: lbx about 4\ mmutcs PW-3 Mulmmmad Rauf /\Sl

in his cross c\ammauon admmcd that 1huc IS no documcntary proof avallablc on

~

[le that the said puson was axusted b\ him and he was handed over to the rider

[ .

police. llu also J(il]]lllLd that il some nnc seultle with the police official in a

SAN



-unitorm. the poIicc u-suql]y book‘cd such person U/S 186 PPC and It is.correct thay

he had not Immal[_\,' mlc.slcd the s .ud pumn e 1'ur1hcr stated that he drafted the

l

\luumla after "0 mmutas when hu mlnnm.d that the said pcnon went away,

\

howc\'cr - PW. 4 mn h]s Cross C\ammatmn .1dmmccl that at lhc limc of‘zrrrest of the

;:ccu.'wd :\Sl‘f. jI\‘]llI'Jl.\'l].’i \\';15 \\-'_r'iltvn hl\ card off arrestwas prepared aud dllu that ‘

l‘IL‘ was g mdul m cr. lu llu. udu pulu,c “This \[k:lunx,nl' ofthe I’W--l umlrudiclcd

the \l.uuncnl u! P\V-a Muhanmmd lmul . who stated that lu: dm{lcd the Murasila
alter ‘U minutes W h.un-hlu mlomn,d thal the mud person went uwuy. i-’urlhérmorc
P\\‘ 7 Ameer /.umm SI/IO in hlb Ll‘ObS admitted that the Murasila was scribed
W hm !uiml cscapcd Irom the clutchu of police becausc thc otfcnce was

wmmmcd altcx his Lscape and no offence is committed before the escape of

!uhnl l.[t. also stated Ihat pomt No 4A DA and 6A were allotted at the pomtanon '

ot Rdlli Thut. pomtb \\exe drox\n at! tlk road out31de the banl\ and it is also

correct 1lml accoxdmn to- thc complamam he did not came out of the bank He

Cdischirued of their ) 1"b1hms \%hyn.as anu facic ¢

Police ()xdcl do«.s not dlll;l(.l m thc cn'cumsluncc&;.

o r

lmlhu ;Ldmzuud as correct Lhal he had nol recorded the slalum,nl ol watchnian of°
the bank, \1()1;()\ or lhc .1Ih:ﬂcd scrvicc card. 50 recovered from the passession of
uccuscd 1\-Iuhanunad lulalf 1s not produud bn.toxc the court for exhibition wluch

create cloubts in the plosecunon case. Apart from IhlS from the evidence rec01ded

and n.h.md above 1t is cstabhshed that at the time of arrest of accused Tufall the

.

. police ()Ill(.!dlb \\LIL not n Ihc I\nowlgdau lhal the accused Tufail is an accused or

pr onlamud oitundur in case FIR No 308 dalcd 12.5.2006 U/S 302/324 PPC PS

Cant. In thg beCHCL ot i\nowlc.dm. of thls fact section 721 and 273 and 1554)1" the

—

W lth lhu‘. ilLlIll.l\ prosecution badly Tailed (o establish his L.l'sc- .lg;iin;:l
the decused and cuse 02 pxo:.ucuuo;l is lull of doubl the bcncﬁt-oi' which s
cxlcndugi_to' accused,hcnce all the accuscd facmn trial namely S]ﬁahid Saleem,
al\h] Badshah and / ulhqar arc acqumcd of the chame leveled against them,

\mu. du\ ar; on b;ul thelr bail . bond> stands cancelled and ‘sureties are

ase CxIst apainst rh(. accused
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. o @ - r
:\luln;unm;}dA Tulinl S/0 .Q:ulnl,l:lln'l{/() Kiiphzm 'I)jslricl Kohat, henee, ine the
Cexisting circumstanees 1 ohereby dectared him as Proclaimed Offender.
Perpetual Non-bailable warrant oFarrest be issued against him. The District Police
Officer. Kohat be intimated to enter his name in the relevant register. Case
property. il any. be kept intact till the arrest of the accused and final adjudication
ol the instant case while judicial file be consigned o record room alter necessiry
completion and compilation. o
Amnounced
2.0.2014
.  Judicial Magistrate- 11, l\ohal
. DR (l{Af!nf\/r(rmjr
e N » - ‘ Judhicial il Jdagistrate- ll
CERTII ICATE - - Kohat
Certified that my )udamem consnst of 06 pages. [ have checked and 51gned each of -
the pages and made nccessary correcuon where required.
- A
- o . SHATII! :
. : Judicial Magistrate- 1, Kohat~
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KIVBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No.___1455 /ST Dated 5 /9/ 2016

To
The District Police Officer,
Kohat.

Subject: - . JUDGMENT

I am directed to forward herewitth a.certified copy of JLidg@hCﬂt dated
17 .8.2016 passed by this Tribunal on the above subject for strict compliance.

REGISTRAK . -
KHYBER PAKHTBNKHWA
SERVICE TRIBUNATL,

PESHAWAR.
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