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The execution petition of Mr. Matiullah submitted today by Mr. Tairmur 
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THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Sl^l /2022Execution Petition NO..
in

Service appeal no. 868 of 2019

Mali Ullah (Office Assistant) BPS-16, .
.Khyber Pakhtunkhwa Service Tribunal, Peshawar Petitioner.

VERSUS

i~ The Chief Secretary, Khyber. Pakhtunkhwa Civil Secretariat, 

2- Thf^'secretary (Establishment), Khyber Pakhtunkhwa Civil 

Se^iSrarlSeTpakhtunkhwa service Tribupal^^^^^^^^^
3-

HnNOl'lRABI F TRIBUNAI TN LETTER AND SPIREL

r/SH£WETH:
of the petitioner nannely Iftikhar Khan who is

this Honourable Service 
this Honorable

i-That one colleague

™denfe have notified irrational and disadvantageous-rules and 
aaa^nst not taking action n the departmental appeal of rhe aPPe^^nt 
within the statutory period of ninety days with the prayer that t ^ 
imouaned rules may be declared as irrational, disadvantageous to the 
nT sterlal cadre of service tribunal by giving more chance of 
promotion to one class while giving less chance of Promotion to other 
Ts the respondent may also be directed to amend the ules by

DeD-17 Superintendent BPS-17 and Budget and Account Officer BPS 

17 on the tosis of joint/merged seniority mentioned above.

them

head and decided by this Honourable 
14.1.2021. The Honorable . Service Tribunal 

direction to respondents to give effect to 
made in the judgment dated 

is attached).

2-That the said appeal was 

Service Tribunal on ^ 

accepted appeal with the 
the rules in the light of observation 
14.01.2021.(Copy of Judgment dated .14.01.^021



^^3-That the Honorable Tribunal accepted the appeal on 14.01/2021, but 
after the lapse of half and one year the respondent did not give 
effect to the . rules in the light of the observation made in the 

judgment dated 14.01.2021.

4-That in _ ■
respondent after passing the judgment of this Honorable Service 

totally illegal amount to disobedience and Contempt of

action and not fulfilling formal requirements by the

ribunal is
Court., , j j 4-

5-That the judgment is still in field and has not been suspended or set
aside by the Supreme Court of Pakistan, therefore, the department is 

legally bound to obey the judgment dated 14.01.2021. 
a-That as the notification/rules dated 03.04.2018 has effecting all the 

Office Assistant BPS-16 working in the Khyber Pakhtunkhwa Service 
Tribunal and the judgment dated 14.01.2021 rendered by this 

Honorable Tribunal is judgment in rem for all the Office Assistant 
BPS-16 working in Khyber Pakhtunkhwa Service Tribunal as the 

Judgment dated 14.01.2021 is beneficial to all the Office Assistant 
BPS-16 working in this Tribunal, therefore, the petitioner being a 

Assistant of KP Service Tribunal wants to file this execution 
for implementation of judgment dated 14.01.2021 of this

.-T'

Office 
petition 
Honorable Tribunal.

It is, therefore, most humbly prayed that the respondents 
may kindly be directed to implement the judgment dated 
of this Honorable Service Tribunal in letter and spirit. Any other 

remedy, which this august Service Tribunal deems fit and appropriate 

that, may also be awarded in favour of petitioner.

14.01.2021

Petitioner 

Matiull^ r

• :

Through;

i KhanTaimtf 
Adv. High Court 

Peshawar.

AFFIDAVIT
jffirmed and declared that the contents of the execution petition 

and correct to the best of my knowledge and belief.
are

It is a
crue L4

u
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BEFORE THE KPK S ERVICE TRIBUNAL PESHAWARV^. 

APPEAL NO. 7201^ l\y\% n ;al
I®!5>':Tor r

. 2

L2£5- 

Zoz3'2£^S
IDU'-ry iN'o,.

Iftikliar Khan, Assistant (BPS-1.6),
Khyber Palditunldiwa, Service Tribunal, Peshawar.

Patu-'f^

(APPELLANT)

VERSUS
The Govt; of KPK through Chief Secretary, Khyber Palditunldiwa, 
Civil Secretariat, Peshawar.

2. The secretary Establishment Department, Khyber Palditunldiwa 

Secretariat, Peshawar.
3. The Standing Service Rules Committee through its Chairman, Khyber 

Palditunldiwa, Peshawar. ■
4. ' The Registrar, Khyber Palditunldiwa, Service Tribunal, Peshawar. ■

(RESPONDENTS)

1

, Civil

APPEAL UNDER SECTION 4 OF

NOTIFICATION/RULES DATED 03.04.2018, WHEREBY 
THE RESPONDENTS HAVE NOTIFIED IRRATIONAL 
and DISADVANTAGEOUS RULES AND AGAINST 
NOT TAKING ACTION ON THE DEPARTMENTAL 
APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

-V PRAYER:V *¥
. -y

THAT ON THE ACCEPTANCE OF THIS APPEAL, THE

CADRE OF SERVICE TRIBUNAL BY 
CIL^NCE OF PROMOTION TO ONE 

GIVING LESS 
OTHER

ALSO BE DIRECTED TO
ATTE$TE»

^ 55
IRRATIONAL, 
MINISTERIAL 

GIVING MORE 
CLASS WHILE 
PROMOTION TO 
RESPONDENTS MAY-

C,

if
•-A-

■

CHANCE OF 
CLASS. THE

<>■*

•c

Khyber
Service
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Service Appeal No. 868/2019

...■20.08.2018 

... 14.01.2021

Date of Institution

Date of Decision-

Iftikhar Khan, Assistant (BPS-16),
Khyber Pakhtunkhwa, Service Tribunal, Peshawar.

... (Appellant)

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary 
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar and three o.her

res DO n dents.

/

(Respondents) ,

Mr. IFTIKHAR KHAN 
ppeilant

Pi K. K.
Assistant Advocate General

In person.

I.AZ AHMAD PAINDAKHEIL,
For respondents.

MEMBER. (Judicial) 
member (Executive) 
MEMBER (Executive)

MUHAMMAD JAMAL KHAN . 
MIAN MOHAMMAD ,

Q-UR-REHMAN VVAZIRATI

1 By virtue of the 

under Section-4 of • the Khyber
MUHAMM-AD JAMAL 'KHAN, MEMBERl^ 

service appeal submitted
r Pakhtunkhwa Services Tribunal Act, 1974,-the vires of notification/rules ,

//Jated 03.04.2018 have been challenged.

• -A

of the Khyber Pakhtunkhwa Services'-That orr establishm.ent
the provisions contained in Article 212 of the 

of Pakistan the Service Tribunal has
Triuunai, Vt/hile adhering to 

■rionstitution of Islamic Republic
conferred exclusive jurisdiction in' the matter pertaining to terms 

£ of civil servants of the Province, Appellant being a civip
oee;r';

and conditions
Office Assistant in BPS-16 in this

' STED
diso rendering duties asservant is A

■/

Str\ 7



- Tribunal since '25.08.2017-.and he is acting as. such to the entire 

satisfaction • of his higher-ups. On • 03.04.2018, .the ' Secretary- 

Establishment Department. Khyber Pakhtunkhwa Civil Secretariat, .
J

Peshawar, notified Service Rules which are not only irrational but also 

disadvantageous to the service career of appellant as the number of

officials working in each cadres and their prospects of promotion have-------

not been brought under consideration. For bringing the matter into the 

notice of competent authority, departmental appeal was’ moved on. 

24.04.2018 wa.iting for the expiry of the statutory period but' without 

having any response, therefore having no other adequate remedy the 

instant service appeal was instituted'.

, .-r

Respondents were summoned, .in compiliance thereof they 

attended the Tribunal through their authorized representative thereby ■ 

controverting the claim of appellant by. submitting reply/comments by 

raising legal and factual objections. • ''

n

We have heard arguments of the appellant as' well , as learned 

Assistant Advocate General and. were able to go. through the record on 

hie with their valuabie . assistance in view of which.'our findings are- 

recorded in the following paras. .

h.

Here it is deemed appropriate to rriention that'in the past due to. 

spilt judgment, pro.and contra of the Divisional Bench of this Tribunal 

one Honible Member declared and accepted the, appeal- whereas the. 

other- Hon'bie Member dismissed the same, -therefore, the instant’, 

■appeal was referred to Larger Bench for the decision. ■

5.

Before embarkation on adjudicating the issue involved in the 

iristant case -it is appropria.te to have a look at the arguments advanced. ’ 

py the appellant himself. According to appellant in the service structure.'. . 

■there are three contestants/aspirants for a single post of Registrar in 

|iPS-18, that are, Additional Registrar, Superintendent and Budget & 

Accounts. Officer all holding posts in BPS-17, according to' the rules.’ 

notified for the’ Ministerial Establishment of the Service Tribunal „ 

separate rather distinct seniority lists have been provided for all cadres. 

For- Law Drafter and Assistant Registrar both falling in BPS-16 each 

cadre having one post has to be. promoted to the post, of Additional. 

Registrar. As regard Office Assistants holding nine posts in BPS-16 have
STEf>’ .A

. t

Service l .



J

* ’ Mi'De promoted to the post of Superintendent (BPS-17) and still further 

' a Cashier-cum-Assistant holding BPS-16 having one post has- to be

rornoted as Budget & Accounts Officer in BPS-17. It is worth to. be 

noted that seniority iist of all the three cadres have been merged .when 

c.he official of each cadre' attains BPS-17 where-after.. a common 

seniority iist have to be maintained. Appeliant opined that while keeping 

the number of posts available for Office Assistant hoiding BPS- 

16 which are nine in numbers' whereas other cadres of -Additional

P.

in view

Registrar and Budget & .Accounts Officer • having two and one post 

respectively would be promoted to higher grade-with accelerated pace

the chances -of promotion available to the Officeas compared to
..Assistant's when he is promoted to BPS-17 on his turn thus having 

dismal chances of promotion and at the same time lagging behind by

junior to the lateral entrants in service. That except the post 

Dratter qualification for all the; remaining' posts is a .Bachelor. 

Degree and B.Com. While keeping in view.the principles of parity and 

maintaining equilibrium such scheme of things as,provided in the rules 

uphold the cardinal principles of'justice, therefore,, he.

S'ubrnittea that each official.having different cadre but having the 

qimde should have'equal chances of promotion, he placed reliance on 

PLD 1980 S C 153, wherein it has been held that Article 212 read v^'dlh

remaining 

of Law

would not
same.

Servants Act, 1973, Section-25 of the Act ibid vires of rules 

determine-Rules having altered terms and conditions of 

Article 212 applicable with full force- question of vires of 

with section-25 of Civil Servants Act, 1.973, in such

IVii

■ coimperency to 

■service, bar of 

rules vis-a-vis 

exei'cise to

/
be necessarily considered vide citation-(e) and last two 

ras of the aforesaid judgement." He referred .to 199.1 SCI^IR 1041 

it has been held that if a statutory rule'or a notification-
P!• /oa-

w Tie re in
.adversely affects the terrris and. conditions of a .civil servant, the same' , 

be treated as -an order in terms of Section-4 (.1). of the Service.con
trnbunal Act (LXX of 1973) and can file an appeal in the Service . 

Tribunal, even if the fundamental rights of a civil servant are bypassed ■ 

violated, it has.been further provided in the aforesaid dictum that all.

equal before law and entitled-to equal protection of law,

^ - store nowever is not prohibited to treat its citizens on the basis of. 

.reasonable qualification vide citations (d), (e),'(1) of the referred to. 

dicrum. He referred to PLD 2004 S C 317,- wherein it has been held if .

or

citizens arei

■/V :TE0

kx.A
.1 k »iwJ»

S|:-«-vic^rrin..o»4
!*cshttwi»r
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,4(^n objection is raised qua the validity of amendrnent.in .the rules by a 

■ civil servant on the ground that the same had adversely affected his 

right in the service as to promotion, jurisdiction of the High Court was 

barred by virtue of Article 212 of the Constitution. It was ordained that ,

the civil servant should approach the Services Tribunal for redressal of___

Vv/hich was vested with'the jurisdiction not only to go in tohis grievance,
the question of validity'or vires of the rules qua right.of such a civil, ,

servant but also the question of maia-fides if raised in the appeal vide 

citation (b) and para-5 of the referred to judgement. While', making , 

reference to 2002 PLC (C.S) 94, vide discussing the vires of Section-4 ■ 

of Liie Services Tribunal Act (LXX of 1973) vis-a-'vis the Constitution-of

Pakistan 1973 Articles 199 & .212 it-has been held that the matter 

reiating to the terms and conditions of service vvould not come within 

jurisdiction of the High Court-, even if a statutory rule was. ultra 

vires;' the Services Tribunal would have the jurisdiction to strike -down 

the same vide para-8 of the referred to judgement. He referred to 2012 

(C.S) -142, while discussing the. scope, of Section-4. (1) of the 

.Baiochistan Services Tribunal Act, 1974, that appeal challenging the • 

vires of law, statutory service rules or notification adversely affecting' 

terms and conditions of civil servants such law/rules/notification could 

■cum an order.in term of Sectioh4 (1) of Baiochistan, Services .

the

PLC

fie m

1974, and could be challenged in an appeal before . 

Tribunal. It has further been provided that the jurisdiction. - 

.conferred upon Services Tribunal is n'ot limited and, all service matters - , 

^Pidi.ng vires of service laws can be challenged before it vide cita.pon c

Tribunal Act,

services

iHCiU

\ of the referred to judgement. Similar question o.f. jurisdiction has also

He made reference to 2015' .;pbeen cackled in 2012 PLC (C.S) 1211.
I PlC (C.S)-2i5, it has-been held categorically that the Services Tribunal.

£ Qot exclusive jurisdiction to entertain and adju.dicate upon the 

relating to the right to be considered for promotion to a higher ." 

grade vested in the Khyber Pakhtunkhwa Services Tribunal Act, 1974, ■, '

vide citation-a read with. •para-l2 of the referred to judgement.' He ; ' 

referred to 2018 PLC (C.S) 40, Wherein it has been held uneguivocally . 

that the Service Tribunal was fully competent to-entertain and decide • 

wherein vires of Service Rules or notification had been

iO

matters

tlm cases
challenged on the touch, stone of being violative of .Fundamental Rights 

and -to direct the authofity for .framing such rules.'beneficial to the

^ Y ‘i ll W.



■ ^prospect of promotion of civil servants and was held that the claim of 

jjGtitioner/employees v\/ould fall in terms and conditions-of service vide 

citation (a) and paras-10 & 11 of the referred to judgment. He referred _ 

ro 20i9 PLC (C.S) 995, wherein it has been held that the vires of 

rules could be challenged before Service Tribunal vide summarized para . 

at the inception of judgement read with para-7 ibid of the referred to 

dictum.'.He made reference to Services Appeal No. 231/2011 Captioned 

Mian Farooq Iqbal Versus Mines and Minerals Department Khyber. ■ 

Pakhtunkhwa decided on 19.01.2013, the rules in vogue in the Mines 

and Miinerals Department till 16.10.2010 were revoked and new rules ' 

were notified where clause-b of-the rule was replaced on mala-fide 

intention. which notification was set-aside-by dent of which rules were 

riotified on 17.10.2010 by restoring clause-b of notification No. 

SOi''(IND)l-68S-Vol-V dated 10.12.200-3 andfurthermore that 

promotion to be made strictly keeping in view section-9 (2)(a)(b) of 

Civil Servants Act, 1973, and Esta Code directions. He placed reliance 

on Service. Appeal No. 1218/2011 titled ■ Fozia She.hzadi Versus 

■Education Department Government of Khyber Pakhtunkhwa-decided on - 

19.12.20-17, wherein the, department of Elementary .& Secondary 

Education Government of Khyber Pakhtunkhwa amended method'of 

recruitment in exercise of the powers under sub-rule 2 of Rule-3 of the 

■Kiiyber Pakhtunkhwa- Civil .Servants (Appointment, Promotio'n and - 

. rransfer) Rules, 1989 which changed the qualification for promotion', -. 

challenged to be ultra vires of the Fundamental Rights and it was ■ 

by this Tribunal that it is now a settled position of.law that vires of' , 

.:my rules or law touching the terms and co-hditions of civil servants can 

be decided by this Tribunal and reference was made to the dictums laid 

|k'iown in PLD 19S0 Supreme Court 153 and 1991 SCMR 1041 which 

lv-,'ere seated' to be much' clear, therefore,, it was held that this Tribunal , 

cias the jurisdiction to look -into the vires of law and rules touching the 

':errns and conditio.ns of the Civil Servants vide para-6 of the referred to 

He placed reliance on PLD 1990 SC '1092, while 

aborating discretion, it has been held that where .ever wide worded 

cowers conferring discretion exist, there remains always the need to. 

sij-ucture the discretion and courts when can - interfere with the 

discretion vide citation (s) of the jud.gem'ent. In 1997 SCMR 1304, it 

nas'been heid that, the generab principles that discretionary decision

was

neid

judgement.
■ i

‘i:;

V. ■



c

■ ■■ r-.houici be made according to rational reasons needs .Ca) that there be ■ 
"^^'indings of primary fact "based on'good evidence and (b), that decision 

about the fact be made for reasons .which serve the purpose of the ■ 

intelligible and reasonable' manner. The actions which do . . 

meet these' threshold . requirements are arbitrary and may be 

■:oi';Sidered a misuse of powers vide citation(c) of the referred to dictum.

statute in an

not

In 1999 SCMR 467> while elaborating Article 25 of the Constitution of

the principles of equality of citizens has been 

has been held that Government is nqt supposed to - ;
ftakistan wherein 

enunciated, it
the citizens and its functionaries cannot bediscriminate between 

alioweci to exercise discretion.'at their whims, sweet will or-as they '

rather they are bound to act'fairly, evenly and justly vide citation 

:a) of the referred to-dictum. He made reference to 2005 SCMR-ZS, 

-.vherein distinction has been .-drawn- in discretionary decision and. 

arbitrary decision it was held that discretionary decisions should be 

according to rational reasons. In discretionary decision there 

must be findings of primary facts based .on good evidence .and the 

decision about the fact be made for reasons which serve the purpose of 

statute in intelligible and reasonable manner .and the actions whicn do 

threshold . requirements are arbitrary • and may be 

considered as misuse of powers. It has further been held that discretion 

cowers nave certain pre-conditions and that are seven instruments 

..iseful in structuring.-of discretionary powers, are open plans, open

open rules, open findings, open . reasons, open 

and fair informal procedure. Still further it has been held

please

rnaae

ot meet the

statement,J C) i I c'/

precedents
mat functionaries of any organization or establishment cannot be

/
discretion at their whims, sweet will or in arbitraryailcwed to exercise

rather they .are-bound to act fairly, evenly and justly vide■ iTianner,
.^^iitaticn (c) (d) (e) para-15 of the..referred to-judgement. He placed 

on 20,15 SCMR, 630, while discussing -5ection-24-A of the -.reliance
General Clauses Act, (X of 1897) wherein it has'been held that the :

authority having discretionary powers, its exercise apd scope- .- 

legislature conferred a wide range of power it must be dee.med ■ 

nave ass'umeo that the powers would be firstly, .exercised in good ■.

..-executive
- - -when

'/)CO

for the advancement of the objects of the legislation,

where the-authorities failed to
dim, secondly

id, thirdly, in a reasonable mann.er--
their discretion by the framing of rules, or- policy statements or[/

reouiate/
/
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;')rec::e\jents il: became mandatory for the courts to'intervene in order to • 

^laintaih the requisite balance for the exercise of statutory powers vide . ' 

'citation (e) and para-10 of the referred to dictum. He made reference 

2015 SCMR 1257, wherein it has been held, that every public • 

functionary is supposed'to function in good faith, honestly and , within 

the precincts of his powers so that person- concerned Should be treated--- -- 

in accordance with law as guaranteed by Article-4 .of the Constitution. It 

held that the objects of good governance cannot be

to

nas also been
achieved by exercising discretionary powers unreasonably or arbitrarily 

and without application of mind but the obj.ective can be -achieved by

, ioiiowirig the rules of justness, fairness, and openness, in consonance 

wicii the command of the Constitution enshrined in different Articles 

inclLidiFig Articles 4 25 vide paras-11 8<. 12 of the referred to

judgement. He made reference to PLD 2017 .Sindh High Court 690, : 

■wherein it has been held that when legislature confe.r powers on the ^ 

.government to frame rules, it'is expected that such powers have been , 

p-sed only bonafide, in a respo.nsible spirit and true-interest of public and ; 

in fLirtherance of the object for attainment of-which such powers have 

n conferred'-powers conferred upon governm.ent to frame rules is - ■ 

n-oc uniimited but subject to certain per-requisites and pre-conditions--- 

imired right of delegation is not inherent in legislative power itself--

eject a' regulation as invalid and ultra vires if it fails to ' 

statutory essential. It has also been held that where 

failed to regulate their discretions by framing of rules, policy .- 

precedents, it'becomes mandatory for courts to intervene

nee

1..; n

.:,ourt may r 

cornpiy with 

authority 

stacaments or
in order to maintain requisite balance for exercise of statutory powers 

(c) & '(d) and para-15 (a) (b) (c) (f) (g) (h) (i), of theviCiO citations

; jdqeiTient.

appellant pointed out that the Khyber Pakhtunkhwa Services ' 

submitted draft rules and, dispatched it .to SSRC but the '. 

not been brought under consideration by' the forum, . 
K:oricerned without assigning any reason. Appellant- referred to Section-, ,, 

/iln-A of the General Clauses .Act,' 1897,' elaborating that when powers -. 

re conferred on the authority, it-has to be exercised reasonably and . -

-I ne
I

'ribunal had

same .nave

□ :
-.Iso referred to Sections 71. end 23 of the Actjbid. Registrar of the ;

Services Tribunal represented the . institution at'/
1/ Khyber Pakhtunkhwa
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not'able to emphatically forward, the stance of the • • 
institution thus remaining ,'just a signatory to the same. He further . 

olaced reliance on 2018 SCHR 598 wherein- if was held that the terms ,■ 

conditions of service cannot be unilaterally altered by, the employer

' tne SSRC but was

and
disadvantage of the ehnployees vide citation (a) and para 6 of the 

The office of Registrar Khyber Pakh.tunkhwa' Services
CO the

judgement.
fribunal has to perform-functions-of Trio nature i.e scrutiny of record,

judicial and accounts. A person rich in experience in manifold fields and 

would contribute to proper-functioning of the office of Registrar 

of things could not be ensured when seniority of
spheres

and such a scheme 

different cadres have been split. He submitted, that when they are on
position of advantage, reference is being made touecter footing or in a 

Che issue of-specialization but when-they have no such -advantage no

reference to it at all is being given. He referred to.Article 25 & 38c

of Islamic kepubJic of Pakistan wherein .it, of the Conststution
been h-PSd rhat ail citizens are to be treated equally ruJiiLanas
possibilities of riiscn'mination. He further placed reliance on 

•2003 PLC (C.S) 965, wherein it has .been held that state subjects are 

ual before law and are entitled to. equal protection of law,---state 

subject could not be discriminated or refused their rights of service:^--- 

.dghts of service would mean and include appointment, promotion and

matters attached to the service of-a citizen. It has 

held that rules prescribed being subservient to the original 

rule enacted in derogation of-original Act or defeating the

our

oti

.;iii Other ancillary 

ruriner been

Aci;--- any
soirit of the constitution could not be allowed to- prevail vide citations

) of the referred to dictum. In 2015 PLC (C.S) 1495, similar 

been laid down-while making reference to Article 25 of the

of Pakistan vide citation (b)'and para 12 of the judgementConstitution
-added. He placed reliance on 2004.CLD 260, while discussing mal-a ^

i ;!

ficies it was held that an action taken with mala fides is an action taken

whether ta hurt the person against
/

iiciously for personal motives 

action is taken or to
1 equated with bad faith. Some of the instances of mala-fides are evasion-

spirit of bargain, lack of diligence and. slacking off, - willful • . 

iterudenng of imperfect, performance, abuse of a power to specify terms ■

failure to cooperate in the' other party's

/

benefit oneself. -The term mala fides isvnorn

uh the

and' interference with or 

performance vide citation (c). He placed reliance on 2010 SCMR Sli,- '

ATTtesT'EO

/



wnSrein it has. been held that- ho employee had vested right in- 

pro motion but -where rules, regulation'an,d;policY had been framed for 

appointmenc or promotion for mala-'fide reason or due to arbitrary act.' 

or the competent authority,- -aggrieved perso-n was entitled ta challengep 

uhe'same vide citation (e) of the referred to judgement. He further - 

subn-iitted that in other departments such as Education, AgricurtUfe, 

Stock and - C&W similar principles have ' .been adopted by 

maintaining common seniority' list of, the officials having the same 

grades but holding different cadres. .He submitted that adoption of the '- 

rules in'other departments in the circumstances is ind.ispensible, for full 

delivery of services by each and every official of the Services Tribunal,

■ therefore, providing for efficient-service structure is need- of ,the hour 

and norm of the day. He placed reliance on 2010 SC.MR 51-1 and 

- subfTiicted that the acts done in the' promulgation and adoption of rules 

suffers frorr-i elements of mala-fide. ' - -

Live

O'n the contrary, the - learned Assistant Advocate. General 

LOi-itended that the notion regarding the lesser chances of promotion is '. 

iust a misnomer having no nex-us with ground- reality; The present 

.jppeai is not competent due to conduct of appellant who is estopped to 

• ha-ye recourse .to this Tribunal. 'In fact the Registrar of this -Tribunal has-.;

- .TiCtended the meeting of SSRC and has participated in the rules framing 

,.;rocess, the rules are based on sound-reasons and are-consensus 

oriented which are not just whimsical rather having a pragmatic ' 

-approach, to the actual realities. As regard the assertion of appellant 

f-egarciing mala-fide the learned'Assistant Advocate General submitted . 

that -it is in. fact an abstract concebt carrying broad implications, .no, 

muia-ricle couid be attributed to the rules framing bodies. Whether there 

\ was any mala-fide on the part of rule .framing body with the.rest of ■
; loiTiciais who have-greater chances of promotion while'-exemipiifying that 

Id i‘-''rin-iary Scinool Teacher is required Bachelor of Science qualification 

/ whereas at the eve of .his retirement he would, reach Grade-16 although 

75 oh,U:nnei of promotion are open to him or he ca^ become District 

cd-ucation Officer or .even a Director of the institution. For Senior English-. - 

reacher the criteria of qualification is the same. While making reference - 

m the post of Law Drafter-he submitted that the holder of the same :- 

;:)Osc in the High Court is having grade 17 whereas the a-ppointment of ■

o.

/

/



' . che Civil Judge is made, in BPS-IS. As regard the job descriptions of'

■■'arious posts of'distinct cadres the appellant ■ remained mum. The'

appellant has not made recourse to this Tribunal with c'jean hands as he , 

nas instituted the present case on petty grounds with mala-fide • 

intention and intends to infringe uppn the rights of other employees of 

LiiO Tribunal. However, the prospects of promotion is just like pyrarhicfr’^^ 

which narrows down in every department in higher scale. The Service 

Pules were notified after'thorough deliberation by the SSRC Committee 

in. which the representative of Services Tribunal was also present and all 

Che.stake holders,have developed consensus while finalizing the service 

rules. He placed reliance .on 2015 SCMR 269 (citation d) that under ■ ' 

Article 212 of the Constitution of Islamic Republic of Pakistan, 1973, a 

.rriceria has been laid down and d'ornain has been provided which falls 

exclusively within the'ambit of the concerned departmeht/legislature,

• cn ere fore, extinguishing right of appellant. .He placed reliance on 2019 

!'A.,C (C.S) 995 and submitted that the government has prerogative to 

Tame ruies which fall within its exclusive domain. He placed reliance on 

2019 PLC (C.S) 282, 2018 PLC (C.S) 1135 that every legislation is '■ 

-Subject to judicial reviev;. It is not a vested right of a civil servant to i 

seek amendment in the rules. . • ■ .

e. The.perusal of record clarifies the fact that there are four different

cadres 'vvorking in this Tribunal i.e the Law- Drafter (BPS-16) one post, 

.Hssisiant Registrar (BPS'-16),Cashier-cum-Assistant (BPS-16) and Office 

e-ssistant (BPS-16). Out of the four-cadres-, the officials of former three 

:...ddres are-having one post each whereas the cadre of'Office Assistant , 

r,ave nine posts.. The academic qualification for initial recruitment to the 

UGSC or Law Drafter.(BPS-16) is L.L.B', for Assistant Registrar and for the ■

■ cifrice Assistant a Bachelor Degree is required whereas for Cashier-cum- 

\ Assistant, qualification , is D.Comi. According to the rules notified, there . 

■'we just two posts of Grade-16 to be promoted to the post of Additional . 

Kegistrar (BPS-17) i.e Law Drafter and Assistant Registrar, a Cashier- - ; 

cuiTi-Assistant is having a single post to' be promoted as Budget & 

'-ccounts Officer (BPSt17) whereas the Office Assistants (BPS-16) have - 

posts to be promoted to a single post of Superintendent (BPS-17).'■

: attainment of promiotion in BPS-17 a common seniority list has to be 

n-iincained who in turn would get promotion to-the'single post of ■,

,/
/

h
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' Registrar (■BPS-18) 'on the principle of senibrity-cum-fitness. Thus while 

■%' jookinci at the scenario in this context, the Lav\/ Drafter and Assistant'.; 

Registrar as well as Cashier-cum^Assistant would' have rapid chances of g 

pron'iotion as compared to the promotion chances of Office Assistants 

(6PS-16). The question arises that when the holders'of all'the three . 

posts sans Law Drafter having more or less.- the'same academte--— 

--iUdiification whether they, should not have equal chances of promoti'on? . 

For best delivery of services and'for amelioration of the lot of'the public ■ 

ot large, each cadre should have,equal chances of promotion so that no 

official-of any cadre have a feeling of discrimination. How'an official can 

render duties to the best of his abilities in the public interest when he is ■ 

noi provided equal chances of promotion and are thus discriminated.

e officials of each cadre would have a bright career when-the channel 

of promotion is open to all equally so-that the possibility of deprivation 

of one cadre at the cost of other is ruled out subject to an'exception of 

Law Drafter who stands on a .high pedestal as far as his respective 

puaiifica’tion is concerned, therefore, a mechanism can be set making of . 

Tiis adjustment' in the .seniority list at appropriate' place, however, 

i'i-ainr.aining of equilibrium, for the entire- set' of the officials by 

maintaining a common seniority-list would be the only solution for 

addressing the problem. When the seniority of the officials have later on 

■ oemg merged when they get promotion in BPS-17 whether it cannot be ■ 

equated at initial stage. The guiding principles for formulation of rules 

sliouid be devised in a nianTer. to safeguard . the rights 'of all and 

siiiiilariy placed employees who arq. to be treated across the board. A 

'V single institution having different categories'pf services must have rules 

cievisec! in such manner to provide equal opportunity of promotion. ,- 

m-FiiiCe- all the employees are part of the same ■ institution,.; therefore, 

..employees of one set of cadre can conveniently get adequate 

lowiedge of other cadres and in this regard appropriate opportunities 

03:0 be provided by making internal arrangements. While giving effect to 

me ruies the case of Office Assistants have not been -taken ca^ of or 

caken into account vis-a-vis other office holder resulted ' into 

infringements of their rights. The rules must not have a negative impact 

y :jn employees of one cadre at the cost of other employees serving in. 

.-j'cher cadres. Such a scheme of thing shall definitely distort and malign . - • 

d'le whoie atmosphere and .a workable peacefu.1 environment and a

T'h
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^,;rj:00th working with'cohesion ' would-be’an impossible phenomenon .

a negative impact-on the overall performance of the institution ■ 

ultimate sufferer' of- which would be civil ' servants and their ;■ 

dependents. Injustice or discrimination-of course begets a sense of ' 

oeprivation leading to distortion in thoughts entailing' on the mental . 

cognitive faculties, which play havoc by creating chaos which'-are—- 

elements detrimental .to-the public serenity which unbalances the-whole

naving

line

abric of society. It destroys career, to handicap families which results .
sense of .financial problems. Discrimination which leads to a 

deprivation rather consternation foreclosing the doors of creative mind
in

beginning of this'sort of tension results into the.end of talent, 

.-dccordingiy, healthy mental activities. abates. When there are no 

Ci-eadva .minds or there is dearth of creative minds the progress of . 

institution stops and its down fail commences-which have a far reaching

other institution and the society at large, therefore

me

repercussions on ■
isurance of complete justice can be ensured only v^hen similarly 

pieced employees are treated at'par without an iota of discrimination.
e r

The'reasons assigned in the -preceding paras are to’be converged 

a single principle to give effect to the. rules in' a concrete form by 

d-evisincj of a mechanism so that the issue is addressed in. a manner to 

his due otherwise the action, so taken would have 

The SSRC which seized with the matter

10.

give everyone.

-i;(3rnentous consequences, 
must have acted' in perspicacity by encompassing all .aspects and facets

mat the accomplishnient so made should have not resulted i.nto 

cadre.' Formulation of rules for promotion must be in
so
deprivation of-one

•r

a way to- have equal avenues of promotion -for each cadre which is not

\ possible without merger of seniority list by maintaining common 
^ ■ ■■ ' all levels indiscriminately. Similar' 'principles of

seniority, list ,of officials having different cadres 

the. same grade-'and working in the same. institution/department . 

cave been provided such as C&W Department, Agriculture Department;, 

Mi|-u3s and Minerals'Department and Irrigation Department etc. Such

contravention of Sectio,n-24-A ■ of the ..

/

list atsenioricy 

maintaining a commion

UL

acts are explicitly inocLions,
Urierai -Clauses Act, 1897 .and violative of Article's 25 a 38-E of ■

' //constitution of Islamic Republic of Pakistan wherein it has been ;

be treated equally ruling out possibility;3rovided rfiat all citizens are toI'

a:
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1,3'

'jf discrimination. The authorities referred to by appellant clearly 

^ enunciate when service rules are based on. discrimination the Services ■ ■ 

Triounai is conferred-with jurisdiction to take cognizance of the matter.

this regard reliance is placed on the entire .set of precedents . 

crodLiced by appellant in support thereof. .

regard conferment of discretionary powers on'the competent 

hority/forum it has been provided in a number of precedents of the
AsT .

u Lie

Hon'ble Supreme Court of .Pakistan that it should- always be exercised

'Licliciousty in a reasonable way without any sort of discrimination and to 

the prejudice of none. Certain principles of lofty nature have been laid 

by the august Supreme Court of Pakistan adherence to which is a 

pre-requisite for-exercising discretionary powers, when it has been ■ 

vested in tne authority. The matter regarding exercise of discretionary 

powers is not paltry in.nature and utmost care and caution is, required,

.r musL be for the betterment'and good of all. The principles so laid

instruments i.e useful in structuring of discretionary

down

down are seven
•-..Qv-v'ers-'' that are open plans, open policy statements, open rules, open

hn.dings, open reasons, open precedents and, fair informal procedure

reliance in this regard is placed on 

tag-; 1804. 1999 SCMR 467, 2005 SCMR 25, 2015 SCME '.

on-jq ccMR 12.57. PL D 2017 Sindh 690. The jurisdiction of the 

ribunal is. not limited and all service matters falling within the 

-..-irnbit of service .rules can be challenged before it when statutory rules.

adversely affecting the terms and conditions of a civil 

can be .treated -an order passed'.under ■ the

PLD 1990 Supreme Court

030,
-rTervices

or 3 notification 

oervonc and the same 

provision of the Service Laws.

evidence has just emanated that prior to the promulgation of 

\ [.he subject rules, the Draft rules Vv/ere circulated to obtain, opinion of the

to be regula.ted under those rules by providing a 

whether the rights of the civil servants have not be 

rrifi-oed when- the modalities required' were not set in motion? The

rinust have preceded before fin-alizing and giving 

it has put some of the employees ..at

12. No

.■'..Tiployees who are 

service srructure
//

/

NSW...._.

Ai.;o su I LG ti Ve process 

-riecc ■ to tne rules as
■Tsaavantageous position as compared to the case, of .others, thus

23 of General Clauses Act, 1897, therefore, the.vioiariye of Section- 

recasting of the rules . in circumstances, .becomes essential,.the

'ETAl > »
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erefore, unless and until the issue involved is tackled and necessary, . ■
the rules are made for the

list' of the officials the- 

in the field • unresolved and ■ .

ropriate modification and amendments in
V 3pp 

purpose 

-unornaiy and grievance

of maintaining the joint seniority

shall remain

•j nsettiea.

by the learned Assistantregard, the dictu-ms relied 'Upon

^irivocate General appearing.
neh^rence and regard thereto'the principles laid down in the precedents 

reiiod upon by appellant viably resolve the controversy vis-a-v,s the

■ AS
behalf of 'respondents in, utmoston

Assistant Advocate General. ;precedents relied upon >y the learned
conduct the chances of errors and mistakes

While looking at the human 

there and a forum
in the fnatterrtiust be there to, have jurisdiction

inevitable' result would be
are

othervyise the 

the anomaly to the
address the issuelO

entire prejudice of the sufferers. , 

has been invested with
perpetuating
Needless to mention here that government

in accordance with the true spirit of the, lawto frame rules, but in 

Drecedents referred to above.
oovvers

that on- the , 

directed to, give effect 

made, above. Parties are left to 

File be consigned to the record room,

what has been.-discussed above .isThe upshot of14.
2 of the instant appeal .respondents areuccepiance , 

i-o the rules in the light of observations

near theif own.costs r
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