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Court of
Execution Petition No. 579/2022
Dateoforder | Order or other proceedings with signature of judge -
proceedings -
. 5 . e e e e e e 3 -
27.09.2022 The execution petition of Mr. Matiullah submitted today by Mr. Tairmur

Ali Khan Advocate. It is fixed for implementation report before Single Bench at
Peshawar on . Original file be requisitioned. AAG has noted the
next date. The respondents be issued . notices  to  submit
compliance/implementation report on the date fjxed.

BW\the order of Chairman

REGISTRAR »“




vati Ullah (Office Assistant) BPS-16,

JBEFCORE THE KHYBER PAKHTUNKHWA';SER_VICE TRIBUNAL -

PESHAWAR
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Service appeal no. 868 of 2019 . |

.Khyber Pakhtunkhwa Service Tribunal, Peshawar
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T [T Petitioner.

The Chief Secretary, Khyber pakhtunkhwa ~Civil Secretariat,
Peshawar. | e . | -
The Secretary (Establishment), Khyber Pakhtunkhwa Civil
Secretariat, Peshawar. - S .
The Registrar Khyber. Pakhtunkhwa Service Tribunal Peshawar.
' exammsessesrernasEzsvsuTESS RESPONDENTS”

~ EXECUTION PETITION FOR DIRECTING THE RESPNDENTS 10

iMPLEMENT THE JUDGMENT DATED 14/01/2021 OF THIS
HONGURABLE TRIBUNAL IN LETTER AND SPIRIT. -

CR/SHEWETH:

T

That one colleague of the petitioner namely Iftikhar Khan who is
working as Office.” Assistant BPS-16 in this Honourable Service
Tribunal hasfiled service appeal no. 868/2019 in this ‘Honorable
Tribunal against the notification/rules dated 03/04/2018, whereby the .
respondents have notified_ irrational and disadvantageous- rules and

~against not taking sction n the departmental appeal of the appellant - -

within the statutory period of. ninety days with the ‘prayer that the
impugned rules may be declared as irrational, disadvantageous to the
ministerial cadre of service tribunal by giving more chance of
oromotion to one class while giving less chance of promotion to other

class, the respondent may also be directed to amend the rules by
margining the seniority of Law drafter BPS-16 Assistant Register BPS-
16, Cashier-cum-Assistant BPS-16 and. Office Assistant BPS-16 to give
them equal chance of promotiOn to the. post of Additional Register
BPS-17 Superintendent BPS-17 and Budget and Account Officer BPS-
17 on the basis of joint/merged seniority mentioned above. .

That the said"appeai was head and decided by this Honourable -
Service Tribunal on 14.1.2021. The Honorable  Service Tribunal
accepted appeal with the direction to respondents to give effect to

the rules in the light of observation made in the judgment dated
14.01.2021.(Copy Qf‘Judgment_ dated 14.01.2021 is attached). :



"o g B

’?“\"} That the Honorable Tribunal accepted the appeal on 14.01/2021, but
after the lapse of half and one year the respondent did not give
effect to the. rules in the light of the observation made in the
judgment dated 14.01.2021. ‘ |

4-That in action and not fulfiling formal requirements by the
" respondent after passing the judgment of this Honorable Service
Tribunal is. totally illegal amount to disobedience and Contempt of

Court. - AT a '
5- That the judgment is still in field and has-not been suspended or set o
aside by the Supreme Court of Pakistan, therefore, the department is
legally bound to-obey the judgment dated 14.01.2021. |
- That as the notification/rules dated 03.04.2018 has effecting all the
Office Assistant BPS-16 working in the Khyber Pakhtunkhwa Service .
Tribunal and the judgment dated 14.01.2021 rendered by this
Honorable Tribunal -is judgment in rem for all the Office Assistant
BPS-16 working in Khyber Pakhtunkhwa Service Tribunal as the
Judgment dated 14.01.2021 is beneficial to all the Office Assistant
BPS-15 working in this Tribunal, therefore, the petitioner being a
Office Assistant of KP Service Tribunal wants-to file this execution

- petition for implementation of judgment dated 14.01.2021 of this
Honorable Tribunal. e ' L '

It is, therefore, most humbly prayed that the respondents
may kindly be directed to implement the judgment dated 14.01.2021
of this Honorable Service Tribunal in letter and spirit. Any other
remedy, which this august Service Tribunal deems fit and appropriate

that, may also be awarded in favour of petitioner. .

| ~ Petitioner. .
[ T
“Matiull
-Through::t :

TaimUrAl Khan -
Adv. High Court
Peshawar.

- ' AFFIDAVIT | |
it is affirmed and declared that the contents of the execution petition are
r

true and correct to _the best of my knowledge anq beljef. ”ﬂ -— o
- : ) a3 Te vl /M./
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BEFORE THE KPK 8 ERVICE TRIBUNAL PESHAWA
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APPEAL No._g’ég_/zom'; e mee

: . . ) 52:}:‘;«1\'0,. lti L i .
[ftikhar Khan, Assistant (BPS-16), - ~ o u_,,Z, ng: 20
Khyber Pakhtunkhwa, Service Tribunal, Peshawar. Dt T
(APPELLANT)

- VERSUS

1. The Govt: of KPK through Chief Secretary, Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar. o : _

(R

‘The secretary Establishnient Department, Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar. - ‘ ‘ . ‘

(@S)

The Standing Service Rules Committee throﬁgh 'ifcs Chairman, Khyber - .
- Pakhtunkhwa, Peshawar. =~ _ : ‘
4. The Re’gistrar, Khyber Pakhtunkhwa, Service Tribunal, Peshawm'.

(RESPONDENTS)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 - AGAINST = THE .
NOTIFICATION/RULES DATED 03.04.2018, WHEREBY
THE RESPONDENTS HAVE NOTIFIED IRRATIONAL
AND DISADVANTAGEOUS RULES AND AGAINST
NOT TAKING ACTION ON THE DEPARTMENTAL -
APPEAL OF. THE 'APPELLANT WITHIN ~ THE
STATUTORY PERIOD OF NINETY DAYS. '

" PRAYER:

THAT ON THE ACCEPTANCE OF THIS APPEAL, THE =
IMPUGNED RULES MAY BE DECLARED AS .
IRRATIONAL, DISADVANTAGEOUS TO THE -
MINISTERIAL CADRE OF SERVICE TRIBUNAL BY - -
GIVING .MORE CHBANCE OF PROMOTION TO ONE. .

. CLASS WHILE GIVING: LESS CHANCE OF =
PROMOTION  TO  -OTHER ©  CLASS.  THE.
RESPONDENTS MAY. ALSO BE DIRECTED TO

C Rervice Fribunest
Poshowas

18



Service Appeal No. 868/201¢
Date of Institution - ... 20.08.2018
.Date of Decision- ... 14.01.2021

Iftikkhar Khan, Assnstant (BPS 16)

i< hyoe' Daxhtunkhwa Servnce Trlbunal Peshawal : -
S .. (Appellant) -

" VERSUS

- The Govemment or Khyber Pakhtunkhwa through Chief Secretary, ,

“hyber Pa tunkhwa Civil Secr etarlat Peshawar and three other:
respondente '
(Respondents)
e, IFTIKHAR KHAN, : - o
t “-- In person.

Appeilant \ ' -

s RIAZ AHMAD PAINDAKHEIL, | D
Agsistant Advocate Genelal o --- For respondents.-
AURBAMMAD JAMAL KHARN ——— MEMBER(AﬂﬁdéH
MIAN MUHAMMAD S - MEMBER (Executive]
ATIG-UR-REAMARN W’mZIR R L MEMBER (Executwe)_

JUDGEMENT:

MUHAMMAD JAMAL KHAN, iﬂEMB:R- By'wﬁuecﬁ the .
Cubmll.tt:d under bectlon4 of - the Khyber

iLant servi ice appeal
khtunkhwa Services Trlbunal Act,. 1974 the vires of notlﬂcatlon/rules -

fated 03.04.2(}18 have been drallenged

J _ That un eatabhshment of the Khyber Pakhtunkhwa ‘Servicesf’

Tripunal, wiile: adhering to the provnsxons contamed in Artide 212 of the.

{ xnmthuuon of I larmc Republxc of Paklstan the Service Tribunal has-
LOF!LI'I’UJ Lxciusme jurisdiction in the matter pertaming to terrmns.

and fonumonc of civil ‘servants of the Provmee Appellant bemg a r“lv. - -

servant 1S also renfermg duties

Fe slm vige
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o

« Tribunal sln'ce 25.08.2017- and he is acting as. such to the entire
satisfacti_on cof his ‘higher-ups. On - 03.04.2018,' _the Se’cretary-

Establishment Department. Khyber Pakhtunkhwa Civil Secretarla:,

Peshawar, notified Service Rules which are not only lrratlonal but also

dis d ntageous to the service career of appellant as the number of

of’"-- worl\lng in each cadres and their prospects of promotlon have‘
t heen brought under consxderatlon For brlnglng the matter into the'

notice of c_ompetent_,autnorlty, departmental appeal was moved o.n.. ,

24.04.2018 waiting for the expiry of the 'statutory period but without
na\/lng any response, therefore having no other adequate remedy the

instant service appeal was lnstltuted

3. Respondents were summoned, in comp'llance thereof they

attended the Tribunal th’roughithelr authorized representative thereby -

r.:ontrovertlng the claim of appellant by submitting reply/comments by

~

raising legal and factual ObJecthﬂS

4. We have neard arguments of the appellant as -well as learned

AS sistant Advocate General and were able to go through the record onl '

.....

/'/ A
l/ \

=

i

5y the appellant himself. Accordlng to appellant in the serwce structure.‘. __

/’/}

LR

recorded in the follownng paras

(o a

e with their valuable aSSIStance in view of Wthh our flndlngs are

Here it'is de’emed-appropriate to m‘entl'on that'in the past due to.

split jud g.nent pro. and contra of the Divisional Bench of this Tribunal_"'

one Hon'ble Member declared and accepted the appeal whereas the,"*

other: Hon'ble \/lember dismissed the same, therefore, the instant. .

,‘Jbu

cal was referred to Larger Bench for the dec1510n

here are three contestants/asplrants for a smgle post_ of Reglstrar in

te rather dlstlnct seniority lists have been provnded for all cadres.

o

For Law Draftel and Assistant Registrar both falllng in BPS-16 each""'

cadre having one post has to be promoted to the post of Addltlonal

Registrar. As —eoard Office ACSlStanES holdlng nine posts in BPS 16 have

Before embarkation on adjudicating the l'ssrue involved in the -

stant case it is appropriate to have a look at the arguments advanced

ounts . Officer all holdlng _posts in BPS-17, according to:'the rules .

1pS-18, that are, Additional Registrar, Superinténdent and Budget & .
ACC
/notlﬂed for the ‘Ministerial Establishment of the Service Tribunal |




s @

* .+ iy*pe promoted to the post of Supenntendent (BPS 17) and still further

a Cashier- curn -Assistant holdlnc BPS- 16 having one post has to be‘
,,lu.noted as Budget & Accounts Officer in BPS-17. It is worth to. be

noted that seniority list of all the three cadres have been merged when

© the ortloal of each cadre attains BPS-17 where after a common

se lnorlty list have to be malntalned Appellant opined that while keeplng

in view the number of posts avallable for Office Assnstant holdlng BPS— :

15 whlch are nine in nun*bers whereas other cadres of Addltlonal

Registrar and Budget & .Accounts Officer havmg two and one post -
respectively would be promoted to hlgher grade with accelerated pace’
as sompaled to .the chances .of promotlon available to -the Offlce'

istants when he is promoted to BPS- 17 on his turn: thus having

'r\

cismal chances of promotion and at the same time lagging behind by
-emaining junior to the faferal entrants in service. T'hat except the post
of Law Drafter quallflcation for all the remaining posts is a .Bachelor,'

gree nd B.Com. Whl-le keeping in view, the principles‘of-parlty and
Mmai nttlrmg equllbrlum such scheme of thlngs as prov1ded in the rules’

would not -uphold the cardinal prlnClples of justice, therefore,. he

submitted that each official. havmg different cadre but having the same.

grade should have equal chances of promotion, he placed rellance on"

515 1980 8§ £ 153, wheleln it has been held that Article 212 read Wlth

Civii Servants Act 1973 Sectlon 25 of the Act ibid vires of rules_

nﬂpmenfy o dettrmlne Rules having altered terms and condltlons of

~vice, bar of Artlcle 212 applicable with full force- questlon of vires ofj' 3

rules vis-a- vis with section- 25 of Civil Servants Act 1973 in such -

" \ 7Joas of the a oreSald Judgement He referred to 1991 SeMQ 1041, :

jerain it has been held that if a statutOIy rule or a notn‘lcatlon

L..u versely affects the termis and. condltlons of a c1v1l servant the same .
o ,

i .Jr(.

®con be treated as an order ‘in terms of Sectlon -4 (1) of the Service

Trinunal Ac* (LXX of 1973) and can file an appeal in the Seerce

Tribunal, ev n if the fundamental rlghts of a civil servant are bypassed
O ‘“olateo it has been furtner Prov vided ln the aforesald dictum that all,'v
citizens are equal - berore law and entltled to equal plotectlon of law,
‘e however is not prohibited to treat its cntlzens on the basis of -
onable qualmcauon vide CItatlons (d), (e),’ (l) of the referred to.
diccum. He .eFerred to PLD 2004 S C 317, wherein it has been held if

ATTESTED
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Seevice tribbunsd
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%.,n o bjec tion is ralsed qua the validity of amendment in the rules by a -
Vil servant on thc ground that the same had adversely affected his " |

sht in the service as to promotion, _)Ut‘lSdlCtIOﬂ of the High Court was.

barred by virtue of Article 212 of the Constitution. It 'was ordained that

the civil servant should approach the Services Tribunal for redressal of

nis grievance, which was vested with the jurisdiction not only to go in to

the ducstion of valxdlty or vires of the rules qua right. of such a civil .
servant but also the question of” mala fides if raised ln the appeal vide
citation (p) and para- 5 of the referred to 1udgement Whlle making .
reference to 2002 PLC (C. S) 94, vide dISCUSSInCJ the vires of Sectton -4 :

of the Services Tribunal Act (LXX of 1973) vis- a-vis the Const|tut|on of -

Dakistan 1973 Articles 199 & 217 it. has been held that the matter

refating to the' terms and COﬂdlEtOﬂS of service would not come within

the jurisdiction of the High Court-. even if a statutory rule' was. ultra

vires, the Services Tribunal would have the jurisdiction to strike -down

SO 4 S“‘ 142, vvhlle dlscussmg the scope of Section-4. (1) of the

[ T E..o

Balochistan Services Tnbunal Act, 1974, that appeal challengxng the =
Wires of | aw, statutory service rules or notnﬁcatlon adversely affectnng-
rerms and CQﬁdltxonS of civil cervants such Iaw/rules/notlﬂcatlon could
rc én. turn an -order .in rerm of Section4 (1) of Balochlstan Seercesf
Tribunal Act, 1674, ‘afnd could be challhenged in an appeal before .

Services Tribunal. It has further been provided that the _Junsdictien :

SChte

N
A

‘3 of the r:—fex.cd to Judgement Similar questlon of jurisdiction has also

RS Po

sted .in tne Khyber Pakhtunkhwa Serv1ces Trlbunal Act 1974

citation-a read wnth pala—LZ of the referred to ]udgement He

//
A E
/ arred to 2018 ?LC (C 5} 40, Wherein it has been held unequnvoca Hy .
{ that the Service Trlbundl was fully' competent to entertaln and decnde
/ the cases wherexn vires of Service Rules or notlﬂcatlon had been

and to direct the ‘authofity for framing such rules benehcnal to the"

the same vide para- 8 of the referred to judgernent He referred to 2012 :

mciuding vnrcs ‘of service Iaws can be challenged before it vide citation ¢ -

oL {8y 215, it has been held categoncally that the Services Tnbunalflf

ot e\:}usxve juri SdlCthﬂ to enteitam and ddjudlcate upon the

\:néueq ged on the touch. stone of being violative of Fundamental Rights :

2rved upon Services Tribunal is not limited and.all service matters -

"heen tackled m ?_t’;mi pLC (C.58) 1211 He made reference to 2&15',7‘

atters remtlng to me right to be considered for promotlon to a higher o



d{}é;{).’"‘espect of promotion of civil sefvants and was held that the ci.ai'm. of .
/ ;:»ei:itioner;’emoloyees would fall in terms and conditionsof service vide
citation (&) and paras- 10 & 11 of the referred to Judgment He referred
6149 PLC {LC.8) 895, wherein it has been held that the vires of-
ruies touid be challenged before Service Tribunal vide summarized para
at the inception of judgement read with para-7 ibid of the referred to
\..iiCtidrTi.':_He made reference to Services Appeal No. 231/2011 Captidned
Mian Farcoqg Igbal Versus Mines and Minerals Department Khyber. -
Parhtunkhwa decided on 19.01.2013, the rules in vogue in the Mines
and Minerals Department"tiil'1'6 10. 2010 were revoked and new rules
were notified where clause- b of - the rule was replaced on mala- fide
intention which notification was set asude by dent of which rules were
actified  on 17.10.2010 by restoring clause-b of nrotification No.
JH{IND)1-588- Vol-v dated 10.12.2003 and . furthermore that
LrGMO LIOII to Le made stiictlv keeping in view section (2)(a)(b) of
Civil Servants Act, 1973, and Esta Code 'directions.. He placed reii_ance
an o Service Appeal No. 1218/20'11 titled Fozia Shehzadi Versus
sducation Department iGovernnwe,nt of Khyber Pakhtunki‘iwa .decided on
19.12.2017, wherein the department of Eiementary-.& Secondary
Fducation Government of Khyber.P'akhtunk,hwa.ame—nded ethod of -
cacruitment in exercise of the’lpo'wers under sub-rule 2 of Rule-3 of the
Ahyber Pakhtunkhwa. Civ1i Servants ('Appointment Promotio’n and -
Cranster) E:’L,ie.:, 1989 whicn changed the qualification for promotion '
was challen ged to be ultra vires of ‘the Fundamental Rights and it was - -
.r«.e‘iri 3y Ehis T"IJU"iai tnat it is now a settied position of law that vires of - :
TN ny rules or law touching the tu_rma and conditions of CIVII servants can -
decided by this Tribun“i and reference was made to the dictums faid

N PLO 1080 Su g}ienne Court 153 and 1991 SCMR 1041 which |

\I'H/\,ii N PLD 188

J | - |
: '? ere stated to be much cleai', the.refore,. it was held that this Tribunal .

1

nas the ]uimdiction to look into the vires of law and ruiee touching the

and conditions of tte Civ.i Servants vide para-6 of the referied to
?uutiui ent. He placed reliance on PLD 1980 SC 1092 ~while
aiaborating discretion, it has been held that where ever wide worded
| snwers confer a dlSCl etion exist there remains aiways the need to
siructure the discretion and courts when can -interfere with the

discrevion vide citation (s) of the judgement.  In 1987 SCMR 1804, it

ias been held that the generab prin‘c'ipies that discretionary deCision




) .

“houid be made according to rational reasons needs:(ﬁa)‘that there be
é‘fi’ﬁindings of primary fact based on good ev'idence a'nd. (b). that decision
about the fact be made for reasons which serve the purpose of the
statute inan intelligible and reasonable manner., The actions Wthh do ..
ot meet these’ threshold | requnrements are arbitrary and may be "

dered a misuse of powers s vide otatron(c) of the referred to dlctum

‘.Il

i

LJ

13500 SCMR 467, while elaborating Article 25 of the Constitution of

]

Pzkistan wherein the pr‘inciples of equality of cit’izens has been

anunciated, it has been held that Government is not supposed to. -

i

discriminate between the cntlzenu and its functlonarles ‘cannot be
allowed to exercise duscretlow at thelr whims, sweet will or. as they
sieasa rather they are bound to act fairly, evenly and justly vide citation
ia; of ihe referred to dictum. He made reference to 2005 SCHMR 25
wherein dxthnttlon has been. drawn in dlscretlonary deasnon and.
“arbitrary cision it was held that dlscretionary'decis'ionsA ;;hou'ld be -
ade according to rational reasons In .discretionary decision there
Tust be findings of primary facts based‘ on good 'eyidence ‘and the
;L,uon about the fact be made for reasons whnch serve the purpose of
ite in intelligible and xeaqonablc manner and the actlons which do -
fot meeat Lhe threshold . requnrements are arbltrary and may be
considered as mlsuse of powers. It has further been held that discretion
;-"n:v-\.-vers have certain pre-condltuons and that are seven mstrurnents
gdsefuil in structuring. of discretionary powers are open plans ooen
oolicy  statement, open ‘rules, open ,flndmgs, ooen easons, open
srecedents and fair informal procedure Still further it has been, held‘ '

Iunctonarles of any organlzation or establlshment cannot be

/ \ IRPaRN
’ \ z wed to exeruse discretion at their wntms sweet will or in arbltrary o
;:;"..:::-:ner, rather - they are. bound to act falrly, evenly and ]ustiy vide| .
) zrion (C) (d} (e_) para-15 of the.(r-eferred to ]udgement. He placedA
% eliznce on 2015 SCMR' 630, while discus-sing"Sectidon—24-A of the
Seneral uauses Act, (X or 1897) wherein it has been held that the

p2s
[q%
3
C

L

au

uthority having discretionary powers, its exercise and scope- -

-whan e qis ature conferred a vwde range of power it must be deemed
ro hiave assumed that the powers would be nrstly, exercused in good
raich, fecor.dly, for the advancement of the objects of the legls!auon
ard thirdly, in a reasonable manner--- where the authontles failed to

reguiate their discretion by the flamlng of rules, or pollcy utatements or - .




T W

E;ﬁ)i't:et:éc;fe.rwts it became m andatoxy for the courts to mtervene in order to
Agmaintain the requisite bc.lance for the exercise of statutory powers \/lde
utctlon (e) and pata 10 of the referred to dictum. He made reference
to "{},L.s SCMR 1257’ whereln it has been held that every publlc
functionary is upposed to function in good falth honestly and. wnthln -'
she precincts of hns powers so that person concerned should be treated—’
iraccordance with Iaw as guaranteed by Article-4 of the COﬂStltUthﬂ It

nag also peen held that the obJects of good governance cannot be
achieved bv cxerusmg dnscretlonary powers unreasonably or aroltrarlly
and without application of mind but the obJectlve can be: achleved by
_ioliowirig the rules of Justnesq, falrness, and openness, in consonance
with the command of the'Constitution enshrined in different Articles
(..ummg Articles 4 & 25 vide paras- 11 & 12 of the referred to
1 ment He made reference to PLD 20;.7 Smdh High Court 696
wherein it has been held that when legislature confer powers on the
:nment to frame rules, it is expected that such powers have been l
used only DOﬂdee in a responsible spn'lt and true.interest of pubhc and
1 furtherance of the ooJect for atta xnment of ‘which such powers have
Comen Conferr w--—powers conferred upon government to frame rules is:
qor unlimired but subject to certain oer—requ:srtes and pre—condntxons-——
sniimited right of delegation lS not lnherent in leglslatlve power itseif---
Lourt may reject @ xegdlat:on as lnvalxd and ultra vires if it fails to ~

:;z;?:‘npi'\,/' with statutory” essential. It has also been held that where

'thority failed to regulate their discretions by framlng of rules policy .-

an

caments or urecedents it becomes mandatory for courts to intervene

LL [y

i order to maintain reqUISlte balance for exercise of statutory POWErS

N, vice citations. () & (d) and para-15 (a) (b) (<) (f) (g) (h) (') of the -

juadgement.

o The appellant pornted out that the ’hyber Pakhtunkhvva Services- '
rinunal had submitted draft rules and di'spat.ched it to SSRC but t‘he 2
sanie have not been brought under consideration by the forum

cricerned .w;Lhout ass.gnlng any reason Appellant referred to 5ect|on—

14-A of the Ge neral Clauses Act 1897, elaboratlng that when powers

ferred on the authorlty, it has to be exercused reasonably and

:w referred to Sactions 2 and 23 of the Act ibid:" R_eglstrar of the




the SSRC but was not’ ble to emphdtlcally forward the stance of the -

(")

‘{ll:tltuthﬂ thus u.manmng ‘just a signatory to the same. He further _1

~laced reliance on 2018 STMR 598 whereln it'was held that the terms',-:‘}

and ¢ ldlLlOllb of service cannot be unilaterally altered by the employer

ro the dlsadvantage of the employees vide citation (a) and para 6 of the

’ __%'udcjemen‘-c. The office Ol Registrar Khyber Pakhtunl\hwa Serwces C

Tribunal has to perform functlons of Trlo nature I. e scrutlny of record
, ;urwrnal and accounts A person rich in experlence ln manlfold fields and
and such a scheme of thlngs could not be ensured when senlorlty of
different cadres have been spllt He submltted that when they are on
r footing or in a posmon of adva’ltage reference is belng made to
r"f"le lssde f .specialization but when-they have no such advantage no

refzrence to it at all is being given. He referred to Artlcle 25 & 3IBE

of the ansrsturlon of }.slamic Repubhc of Paklstan wherem it

neld that all cm‘zens are to be treated equally ruiing

4
¢
i
s
(.’
0
o}
e

v nossipilities of discrim mation He fUrther placed reliance on

TGO3 PLC ‘t_.':;) 8965, wherenn it has been held that state subjects are
~riual before law and are entltlec to equal protection. of law~-—5tate

subject could not be discriminated or refused thelr rights of servnce:—-— o

ights of service would mean and include appo:ntment promotlon and

’ L

aii other a.mnarv matters - attached to the service of a cntlzen It has

carther been he ld that rules prescribed belng subservnent to the original

Cte--oany ruie ﬂoCLed in derogation of - orlglnal Act or defeating the

¥

spivit of the constitutlon could not be allowed to preval_l‘ vide citations -
ld) of the referred to dictum. In 2015 PLC (C.5) 1495, simllar .

iiciple has been lald down ‘while mamng reference to Article 25 of the
Canstitution of Pal\lstan vide citation (b) and para 12 of the Judgement -

fo added. He placed rellance on 2004 C D 260, whlle dlscussmg mala

N
s \ ,Lo,,.s it was held that an action Lal<en with mala fides is an actlon taken.

's'.‘zg:'ll'olUUbl) for oersonal motives whether to hurt the’ person agalnst _'-'
|\ o acth
gated with | «JG Falth bome of the instances of mala fides are evasion. '’

the spirit of bargaln lack of dllgence and. slacklng off “willful -

Y. Line

Srondering of lmperfect oerforrnance abuse of a power to specify terms -

interference with or. failure to cooperate in the other party’s

%7 .kl‘

Z.l\:‘ l

rmance vide citation (c) He placed reliance on ’7010 bCMR 11,-’_':'

LTI v

Khvhe ,
Service
Tl I#

spheres would n.ontnbute to ploper functlonlng of the office of Reglstrar o

ion is taken or to benent oneself. The term mala fides is -



wharein it ha been held that" no empioyee had vested right m
- Zgrpromotion but where rules, regu!atlon and . pOlle had been frameJ for

s !

appointment or promotron for mala fide reason or due to arbitrary act

AL

of the competent authorlty, aggrieved person was entitled to- chaHenge :

thesame vide cnta ion (e) of the referred to Judgement He further
submitted that in other‘ departments such as Educatlon Agrrcu!ture
Live tou\ and - C&W ~similar prmcxples have been adopted Dy

3k aintaining common semorlty “list of the ofﬁcnals havmg the same

t,mdes but ho'dmg different cadres He submltted that adoption of the -

ruies intother depdrtments in the circumstances is md.nspensnble, for full -

delivery of services by each and every official of the Services Tribunal,

‘herefore, provn’ding for efﬁcient-serv'ice structure is need of the hour

and norm of the day. He placed reliance on 2010-S€MR 51% and

.U,m.tteu that the acts done in the' promulgatron and adoptlon of rules

N L5 .,
iy
=Lt

from lcmehts of mala-fide.

A

2

N On the contrary, 'thc learhed Assistant AdVOCate Generaf

contended that the notion regardmg the lesser chances of promotnon is

JUst @ misnomer having no nexus with ground- reahty; The present.‘
AppEal 1S not competent'due to conduct of appellant who is estopped to

. nave recourse ko this Tribunal. In fact.the Registrar of this Tribunal has -

- attended the meeting of SSRC and has participated in the rufes framing

the rules are based opn sound: reasons and are’ consensus

JTOCRSS,
,

crignted which are not just whimsical ‘rather having a pragmatic =

sporoach fo the actual realities. As regard the ass'ertio'n of appeHant

regarding mala-fide the learned Assistant Advocate Genera1 submitted .

Lhat it s i act an abstract concebt carrymg broad rmphcatxons no .

LI

.';f‘:a!a-—l"ide ccuid be attubuted to the rules framing bodies. Whether there

y-'\/s./

a Primary School Teacher is required. Bachelor of Science qualmcatron

'\;'rr:ar-eas at the eve of his retxremeht he would reach Grade-16 although

[GRUN

hannel of promohon are open to him or he cafi become District

cducation Gfficer or even a Dlrector of the lﬂStltUthﬂ For Semor English

[

Teacher the critena of quaiification is the same. Whlle makmg refe:ence

to the post of Law Drarter he s,rbmlrted that the holder of the same

2OST N the r‘th Court is hav:no grade 17 whereas the appomtment of

S any Mmala- hde on the part of rule framing body Wlth the .rest of 3

hofficials who nave greater chances of promotion while: exemplrfymo that




- B . . N
. A‘.!

q/jm( Civil ludge is ma‘de,'i‘n BPS-18. As regard tHe job descrrpti-bns of
JEMIOUS POStS of "distinct ‘cadres the appe‘llant'rema'ined mum. The.
appellant has not made recou:se to this Tribunal with clean hands as he
has instituted the present case on petty grounds with mala-ﬂde'g’
:ntention and intends to infringe upon the rights af other.embi'oyees of
the Tribuna!. However, the prospects of promotion is just like p'yré"mrai“
which narrows down in .every.department in .higher‘scale. The Service
ules were notified after thorough deliberation by the SSRC Committee |
in.which the representative of SerViges Tribunal was also present add'all

the. stake ho%ders,have developed co"nse‘nsus while finaliifng the service

He placed reliance on 2015 SCMR 269 (citation d) that under -~

(L‘f

Ty
s,

Article 212 of the Conststutlon of Islamlc Repubhc of Pakistan, 1973, a
riceria has been laid down and domain has been provrded Wthh faHs
cxclusively vvntnm the ambit of the concerned departmen-t/leglslature,
therefore, e/\;tmgdishingright of appellant. He placed reliance on 2019
2L {C.S) 985 and s'ub'mitted that the govern_nﬁnt has prerogatlive to
“rame ruies which fall .within its e‘xclusive'domain. He p‘lac'ed‘rel.iance on
2019 PLC {C.8) 282, 2018 PLC (C.5) 1135 that every legisiation is
“ipject to judicial review. It is not a vested right of a civil servant to

seck amendment in the rules.

G, .'i“he.perusar of record clarifies the fact that there are fo‘dr.different -
cee_ working in this Tribunal ie the Law. Drafter (BPS—-16)'ohe post,
Assistant Registrar (BPS-1 ) Cashier-cum- Assxstant (BPb 16) and Ofﬁce
Agsistant (BPS- 10) Qut of the four: cadres the orﬁoals oF former three
~adres are hav ing one post each whereas the cadre of Office Assistant .
rave nine posts. The academnc qualification for mltlal recruntment to the
st of Law Drafter. (BPS-106) is L.L. B, for Assistant Registrar and for the
‘ 1@ Assistant a Bachelor Degree |s requnred whereas for Cashier-cum-
wsistant. qualit v.at:on is D.Com. According to the rules notified, therc
“re just two posts of Grade-16 to be promoted to thevpos't of Additional

YV<egistrar (BPS-17) i.e Law Drafter and Assistant Reglstrar a Cashler—. .

-um-Assistant is having a -single post to be promoted as Budget &

socounts Officer (BPS-17) whereas the Ofﬁ.c:e Assistants (895716) have ‘

e posi;s to be promoted to a singla post of S'uperintendent (BPS—17\ -
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. Ragistrar (BPS-18) on the principle of senicrity-cum-fitness. Thus while -

[ ixcking at the scenario in this context the Law Drafter and Assistant'
Registrar as well as-Cashier-cum- Ass:ctant would have rapid chances of
premotion as compared to the promotion chances of-:Ofﬂce Assistants

{(BPr5-16). The questior arises that when the holders: of all the three

i
~

u

30 san s Law Drafter havmg more or less ‘the- same academ+e»~—~—-—\———;
czuaiification whether they should not have equal chances of promotlon? . -

For best delivery of services and ‘for amelioration of the lot of the pubhc :

large, each cadre should have equal chances of promotion s0 that no

official of any cadre have a feeling of dlscrlmmatlon How an official can |

render duties to the best of his abilities ’m the publlc.mterest when he is -

sot provided equal chances of promotion and are thus discriminated.

“a“he officials of each cadre would have a bri'ght'career when the channel

Gf prornotion is open to 'aH -equallv so that the poss'ibility of depr-ivation "

of one cadre at the cost of other is ruled outsubjec_t to aniexception of'
Law D“"a'r'ter who Stands on a _high pedestal as far as 'his respective
qualification is concerned therefore, __a 'nechamsm can be set making of

g anguscmenc in the . senuorlty list at approprrate plac however,
aintaining of equilibrium . for the entire- set’ of “the officials by
‘nzintaining @ comrnon seniority list would 'be'the o'nly solution for :
sddrassing the oroblem When the sen‘I'ority of the officials have later on
“heing merged when they get promotlon in BPS- 17 whether it cannot ve
sauated at initial st age. The guiding pxlnCIples for formulatlon of rules
should be devised in a manner. to safeguard the nghts of ali and
Sl _j[ly placed employees who are. to be treated across the board A
7N single lnst.t-utnon having different categories’ of services must have rules
sevised in such manner to provide equal ol'pport_un.it'y of .'promot'ion. |
| Since all the employees are part of the same - institution, therefore,
wiovees of one _set- of cadre can conveniently get adequate
\nrdge of other cadres and in this regard appropriate opportunities 3
;JrUVlth“(‘ by mamng internal arrangements. While glvmg affect to

e lUI\_.S the case of Omce Aasxstants have not been ‘taken caye of or |

tmlen inte account  vis-a-vis otncr ofﬂce holder resulted into

nfringements of their rights. The rules njust not have a negative impact

Jn employee s of one cadre at the cost of other ~emp‘loyees serving in. -

sther cadres. Such a scheme of th mg shall deﬁmtely distort and mulxgn'."

e 'w!'*s.oie (ﬂlOSDhEle and a worl-(able peaceful env1ronment and a =




i

& »

ooth working wnth cohesnon ‘would -be”’ an lmpossrble phenomenon :
'r,',mo a negative lmpact on the overall performance of the ll’lStItJthﬂ
':;n.e ultimate sufferer of - which would be cnv:l servants and thelr
:;lependents. I Justlce or discrimina tion - -of cowse begets a sense of
» yrivation leading to distortion in thoughts entalllng on the mental -~
cognitive faculties, which play havoc by créating chaos Wthh are—~"—~~~~---'-<,.
siements detrimental to the public serenity which unbalances the-whole " '
rabric of society. It destroys career, to handlcap families whlch results
i lnanrlal problems Dlscrlmlnatlon which . Ieads to a sense of
deprivation rotnu consternation toreclosmg the doors of creatlve mlnd
z:é‘"se heginning of this’ sort of tensxon results into the. end of talent.
,-"-xc::corcléng:y, healthy mental actlwtles abates. When there are no
wative minds or there is dearth of creatlve minds ‘the progress of

nstitution stops and its down fail commences: which have E far reach.ng

i3, The reasons asslg'ned in the -prje'ceding paras are to be converged
s a singie principle to give effect to the rules in'a concrete form by
tzvising © of @ mechanism so that the issue is addressed in.a manner to

GIVE eVEryone.. his “due otherwnse the action so taken would have
wmentous consequences. The SSRC which selzed wnth the matter
st have acted” in perspicacity by encompassing all aspects and tacets

so that the accompllshment SO made should have not resulted lnto
t{‘rl\lrl"lOll of-one cadre. Formulatlon of rules for promotlon must be in
5 way to h*ve equal avenues of promotlon for each cadre which is not
sossible vnthout merger of senlorlty list by mamtalnlng common
sepiorty list at all levels indiscriminately. Slrnllar ‘principles of
;';'i;:lie'ltainlng & common seniority . list .of officials having different_cadres
7 he same nrade.an"d working in the same.institution/department
nave bee provlded sucn as C &W Department, Agriculture Department

snd Minerals Departmcnt and lrngatlon Department eLc Such

.:'ac.:ti'ons, acts are e«pncltly in contra\,entlon of Section-24-A- o" thc

s Act, 1887 and Vlolatlve of Articles ?b & ’-*8 ~E of:

Icrw;al Clause

Son stitution of Iswmtc Rep.m‘n. of Paklstan wherein it has been -

l/

wvidad that all citizens are to be treated equally :ullng out DOSSlblllt\/
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. -
"-TU{ discrimlnation' The authorities re‘fer’red to by'appellant clea‘rlv"-
enunciate . when servnce rules are based on dlscrlmlnatlon the Serwces
| ’E‘w*aunal is conferred- with jurisdiction to take cognlzance of the matter -

and i this regard rellonce is olaced on the entlre set of precedentsf.

sroduced by appellant in support thereof

i As regard conferment of dlscretlonary powers on’ the competentiw"'
suchority fforum it has been provlded in a number of precedents of the n
Hon‘ble Supreme Court of Pal<|stan that it should always be exercised
wadiciously ina reasonable way without any sort of dlscrlmlnatlon and to
the prejudice of none. Certain prlnc1ples of lofty nature have been laid

by the august Supreme Court of Pakistan adherence to which is a

down
Sre-requisite for exelcmng dlscretlonary powers . when it has been -

esrad in the au uthorit y. The matter regarding exercise of discretionary '

Wl < —

COWEeTrS 1S not paltry in.nature and utmost care and cautlon is requ1red
©omust be for 'e betterment and good of all The principles SO, lald -‘

down are seven instruments i.e useful in structurlng of .dlscretlonary

Sowers that are open plans open pollcy statements open rules open

|‘\"

fndhings, open rcasons open plecedents and. ralr lnformal plocedure

ce in this legard is placed on PLD 1990 Supreme Court 1092,

celian
1667 SCMR_ 1804, 1999 SCMR 467, 2005 SCMR 25, 2015 SCMR -
015 SCMR 1257, PLD 2017 Sindh 690. The ]urlSdICtlon of the g

_l

sarvices Tribt unal .s not li mited and all service matters falling thh in the
smibic of service rules can be challenged before it when statutory rules.
aroa notificat ion adversely affecting the terms and-condltlons of a civil
servant and the same can be treated an order passed “under -the

sruvision of the Service Laws.

“

NO evide nce has JUSt emanated that prlor to the promulgat cn of .
he subject rules, the Draft rules were circulated t6 obtain, oplnlon of the "
.-;e:r;plox ces who are to be regulated under those rules by providing a

bi 3 }

''''' cture whethu the rlghts of the civil servants have not be

Grvinaed

tive process must have: precedcd before flnallzlng and giving -

LonsUita
tne rules as it has put some of the employees at'
dispavantageous DOSlthl’l as’ compared to the case. of others thus -

sioiacive of Section-23 of uer.eral Clauses Act, 18397, therefore, the -

of the l’Ul@S_ll’l the cwcumstances becomes eSsentlal
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-ofore, unless and until the nssue mvolved is tackled and necessary,
'a;;mropriate r‘nbdification and amendments in the rules are made for the R
purpose of maintaining the ]omt seniority list’ of the ofﬂuals the . -

anormaly  and gnevance shall rcmaun in the ﬁeld unresolved and -

__;s!ﬁ.:LL\_:lL,Q.

11,0 As e _]dld tbe dictums zelicd ‘upon by‘th'e learned Assistant ‘
cvocate General - appearing. on behalf of respondents in utmost';”.

th.-»w"‘ce and regard theretothe prlncnples laid down in the precedents

redied upun by appcllant v1ably resolve the controversy vis- 3-vis the

"wetencnts relied upon by the {earned Assnstant Advocate General:

Wrile 100king & at the human conduct the chances of errors and mlstakes

are there and a forum must be there to have JU!’ISdlCthﬂ in the matter

o address the issue otherW|se “the lneV|table result -~ would be

erpetuating the anomaly to the entire prejudnce of the sufferers..
neediess o lnentlon here that government has been lnvested with

ccrs to frame rules but in accordance W|th the true splrlt of the law

ol j.")i'('fCEidEEﬂtS referred to above.

14, The upshot of what has been: discussed above is that on' the
accentance of the instant appeal respondents are directed to. glve efrert

o the rules in the light of ob,servatlons made above. Partles are left to

e

bear their_owr‘..costs. File be consigned to the ’record room,

ANNCOUNCED
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