y ]

27.06.2022 Learned Member (Executive), is on leave.

Therefore, the case is adjourned to 15.08.2022 for

REAi %ER

the same as before.

. 15.08.2022 Learned counsel for the petiitone present. Mr. Kabirullah Khattak,
Additional Advocate General alongwith Mr. Shakeel Ahmad, ADO for the

respondents present.

Departmental representative prodL_.Jced‘ a copy of the Notificataion
dated 25:06.2022 whereby 7 petitionérs ha\./e been‘ré;nstated in service
conditionally subject to the outcome of CPLA. Copy of the Notification is
placed on file and the same also provided to learned counsel for the
petitifﬁers. Learned counsel for the petitioners however, has some
reservations on implementation/Notification which he intents to submit on
the next date. Adjourned. To come up for objections on 03.10.2022

before S.B.

.‘_/
\f!v A



Form- A

FORM OF ORDER SHEET

Court of

Execution Petition No.

198/2022

Date of order

S.No. Order or other proceedings with signature of judge
proceedings
1 2 3
1 12.04.2022 The execution petition of Mr. Akram Khan submitted today by
Syed Noman Ali Bukhari Advocate may be entered in the relevant
register and put up to the Court for proper brder please.
REGISTRAR ,
2. This execution petition be put up before to Single Bench at

Peshawar on 22 ¢\ . 2022 — Original file be requisitioned.

Notices to the appellant and his counsel be also issued for the date

et Notices 08 also sued 25 th

/?/.7, Mf@’hm 7o ///“a Q(
14[4/2
CHAIRMAN
20.05.2022 Learned counsel for the petitioner present. Mr.

Muhammad Adeel Butt, Addl. AG for the respondents

present.

Implementation report not submitted. Learned
AAG requested for time to contact the respondents for
submission of implementation report. Granted. To
come up for implementation report on 6.2022

before S.B.

(Mian Muhammad)
Member (E)

7 ol
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frg EP No. 198/2022

Muhammad Akram & others
(Petitioners)

Versus

Govt: of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education Peshawar
& Others......oovviviiannnn. B

(Respondents)

T
-~

APPLICATION FOR THE SUBMISSION OF IMPLEMENTATION REPORT

1. That the above titled Execution Petition is pending before the Honorable Service Tribunal.

2. That the answering respondents has filed Appeal/CPLA before the August Supreme Court of
Pakistan against the judgment dated 23-12-2021 passed in Service Appeal No. 7762/2021 by
Honorable Tribunal in favour of petitioners. _
That the petitioners have provided their written affidavits attested by the notary public with their

Lo

own signatures and thumb impressions in which it is clearly mentioned that if the Supreme Court
decides the case against them, they will bound to return the benefits/salaries/arrcars reccived
during the period w.e.f the date of their removal from their service till the judgment passed by the
Honorable Supreme Court of Pakistan.

4. That in pursuance of judgment dated 23-12-2021 passed by the Honorable Tribunal and in
accordance with the affidavits provided by the petitioners. they have conditionally reinstated in
their services vide order Endst: No. 682-85 dated 25-06-2022.

Therefore it is requested to accept the implemeniation of the applicant/respondents and the

petition of the petitioners/appetiants may very kindly be decided accordingly please.

District E

(M)

efendant

District Education Otficer (M)
Haripur

Erre e
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OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) é:"f :;i,
X N
HARIPUR Y \\;'
< <
Sy uts
Ph. No. 0995-920150, 920151, 920152 x T e

Email: deomalehrp@vahoo.com

NOTIFICATION:

Whereas, the employees mentioned as follow were terminated from their services by
the competent authority, the then DEO (Male) Haripur vide order endst: No. 2883-89 dated 13-04-2021
because they could not acquire the requisite qualification/training within stipulated time period granted
by the Honorable Peshawar High Court Abbottabad Bench in Writ Petition No. 516-A/2013 daied
24-05-2016 and in accordance with the general and specific conditions mentioned in their appointment
order dated 04-10-2017 and 13-10-2017. ' 8

e

S# | Name Father Name | School I he:;igne'iiﬂigx_l;’nl'%»I.‘.‘h;‘
01 | Arshad Mehmood Rehmatullah o GPS Kangar Amgah | PSTBPS 12 !
02 | Muhammad Hanif Muhammad Siddique GPS Kangar Amgah | ;
03| Akhtar Khan _ Munsif Khan ~ | GPS Phula Galli !
04 | Muhammad Areen Khan Muhammad GPS Talhad o f
T ’5) Muhammad Akram Khan Muhammd Aslam Khan GPS Kamilpur '
706 | Muhammad Naeem ur Rehman | Gohar Zaman GPS Ahal Hatar ;
07 | Shujat Ali Asmat Ali N GPS Bail |

Whereas, they instituted Service Appeal No. 7762/2021 dated 16-11-2021 before the
Honorable Khyber Pakhtunkhwa Service Tribunal Peshawar, which was decided in their favour. The
operative part of the judgment is as under.

“For what has gone above, the appeal at hand is accepted as prayed for.
Consequently, the appellants are reinstated into service with all back and consequential benefity
including the payment of arrears of salary of intervening period from stoppage of iheir sataries till
their reinstaterent. Parties are left to bear their own costs.”

Whercas, they have also filed Execution Petition 198/2022 for the implementation ot the
judgment mentioned herein above.

Whereas, the department has filed CPL.A/Appeal before the August Supreme Court of
Pakistan against the judgment dated 23-12-2021 which is pending before the Honorable Court.

Whereas, everyone ot them has provided his written affidavit, attested by the Notaiy
Public with his own signature and thumb impression in which it is clearly mentioned that il the Augns
Supreme Court decides the case against him. he will bound to return the benefits/salaries/arrears
received during the period w.e.f the date of his removal from service till the judgment passed by the
Honorable Supreme Court of Pakistan. :

Now therefore, in light of above, the aforementioned employees are conditionaily
reinstated in their service till the final outcome of the decision of August Supreme Court of Pakistan to
conditionally implement the judgment of the Honorable Tribunal dated 23-12-2021 .

Note: The terms and conditions of their initial appointment orders will remain intact.

Mukhtal Affmad Khan
District Education officer (Maies

Nz

/SA 7762/2021/Sacked Employees Dated Haripur the: _8(/00‘/2022

"1 The Registrar Khyber Pakhtunkhwa Service Tribunal Peshawar.
2. The Director E&SE Khyber Pakhtunkhwa, Peshawar.

3. The District Accounts Officer Haripur.

4. The SDEO concerned.

5. Office record file,

pistrict Flwedtion Officer (Maje)
Haripur

g - - P et mammia oease.
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A BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
' PESHAWAR.

Execution Petition No. / (27 D /2022
In Service Appcal No. 7762/2021

Mr. Ikram Khan & other - VERSUS | Education Department
- INDEX
S.No. | Documents Annexure Pages
1. Memo of Execution | ... 01-02
2. Copy of Judgment ‘ A 03-23
3. Vakalat Nama Ceeeeen 24
Petitioner
Through
Syed Noman Ali Bukhari
S
Uzma Syed

“Advocates High Court Peshawar
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BEF ORE THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL
PESHAWAR.
Execution Petition No. / %8 ‘ /202r‘;2

In Service Appeal No. 7762/2021

1. Mr.Akram Khan, PST, Government Prlmary School
Kamalpur, District Haripur.

2. Arshad Mehmood Primary School Teacher, Government Prlmary
School Kangar Amga, District Haripur.
3. Shujahat Ali, Primary School Teacher, Government Prrmary School
. Tech, Tehsil and District Haripur. _ :
4, Muhammad  Naeem-Ur-Rehman  Primary  School Teacher, :

Government Primary School Ahal Hathan District Haripur. ' Q
5. Muhammad Hanif, Primary School Teacher, Government Primary
School Galli Andra Doga District Haripur. . _ v,

6. Muhammad Areen Khan, PST GPS, Talhad District Haripur.
7. Akhtar Khan, PST, GPS Phula Galli, District Haripur.

Petitioners

af

W
W
®

VERSUS

Ju—

Government of Khyber Pakhtunkhwa through Secretary, Elementary o
and Secondary Education, Peshawar.
2. Director, Elementary and Secondary Education, Peshawar |
3. District Education Officer, (Male) Haripur. ' : .
4. District Education Officer, Harlpur.

Respondents
EXECUTION PETITION FOR DIRECTING THE '3
JUDGMENT ~ DATED: 23.12.2021 OF THIS K

HONOURABLE TRIBUNAL IN LETTER AND
SPIRIT, | S

ooooooooooooooooo
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RESPECTFULLY SHEWETH:

@\

1.

That the applicant/Petitioner filed Service Appeal No. 7762/2021
against the impugned appellatc order dated 13/04/2021 where by
the services of the appcllants were terminated by the respondents.

That the said appeal was finally heard by the Honorable Tribunal
on 23.12.2021. The Honorable Tribunal is kind enough to accept
the appeal and reinstate the appellants with all back and
consequential benefits including the payment of arrears of salary of
the intervening period from stopped of their salaries till their
reinstatement. (Copy of judgment is attached as Annexure-A).

That the 1‘esp'onden{s were totally failed in taking any action
regarded the Hon’able Tribunal Judgment dated 23.12.2021.

‘That in-action and not fulfilling formal requirements by the

respondent after passing the judgment of this august Tribunal, is
totally illegal amount to disobedience and Contempt of Court.

That the judgment is still in the ficld and has not been suspended
or set aside by the Supremc Court of Pakistan, therefore, the
respondents are legally bound to pass formal appropriate order.

That the petitioner “has havmg no other remedy to file this
Execution Petition.

It is, thercfore, most humbly prayed that the respondents
may be dlrected to obey the judgment dated 23.12.2021 ‘of this
august Tribunal in letter and spirit. Any other remedy, which this
august Tribunal deems fit and appropriate that, may also be
awarded in favor of applicant/appellant.

PETITIONER

(IKRAM KHAN & 6 OTHERS)

N
e

THROUGH:

(SYED NOMAN ALI BUKHARTI)
ADVOCATE HIGH COURT.
_ e .
. (UZMA SYZD)
ADVOCATE HIGH COURT.

v,
D



BEFORE THE KHYBER PAKHTUNKHWA SERVICE h
TR\BUNAL PESHAWAR ' :

‘Date of Institution '
""Date of Dleéi'sion - 23/12/2021

‘Akram Khan, anary School Teacher, Governme'nt Primary
School Kamalpur Drstrlct Hanpur&06 others. '

(Appellant)

VERSUS:. -

Government of Khyber Pakhtunkhwa,. 'throu'gh Secretary
Elementary & School Educatron Peshawar and others.

(Respondents)

Present

Mr.Syed Noman Ah Bukhan
Advocate .. .. “For appellants.
M Kabir U\lah Khattak,

o Addl: Advocate General For respondents.

VIR AHMAD SULTAN TAREEN ... ‘CHAIRMAN
MR ATTIQ-UR-REHMAN WAZIR .- & MEMBER(E)
"JUDGMENT

AHMAD SULTAN TAREEN CHAlRMAN -The appe\lants

}TH namely ‘Akram Khan Arshad Mehmood, Shujahat Al

- -Muhammad Naeem ur- Rehman Muhammad Ham‘r Muhammad
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Areen and Akhtar Khan all Prlmary Schoot Teachers (PST) have'

Jomtly ln\/oked the Jurlsdlctlon of this Tnbunal through the above

- tltled service appeal under sectlon 4 of the Khyber Pakhtunkhwa,

Seerce'Tribunal Act, 197_4Wlth the prayer as: copled herein

below: - -

“On acceptance " of instant - appeal rmpugned offlce
order -bearing Endst. No. 2883-89/F. No. 20-5/EB/ISACKED
EMPLOYEES dated 13/04/2021 whereby the services of
- appellants were terminatesd-by the respondents, may
please be declared as wrong, illegal agamst the law and
facts,- arbitrary, -fahciful, perverse, against . the
fundamental rights:of the appellants as well as against
the cannons of justice: hence, being unconstitutional, .
be. struck down and the appellants may graciously be
re-instated in service with all back and consequential
" penefits or any other remedy or relief as this
‘Honourable Tribunal deems fit and approprlate in the
crrcumstances of the case, may also be lssuedlpassed" :

Facts of the appeal are that the appellants being ellglble
under the then prevalllng rules were appornted dunng 1996 to
1996 in respondents establlshment in accordance wrth the rules |

then prevalllng and procedure lald down thereln was adopted ln

letter and splnt that respondent No. 1 promulgated Act No. XVll -

f 2012 to provrde rellef to those sacked employee who Were

appornted on. regular basis to a. crvrl post in the Provrnce"ot

Khyber Pakhtunkhwa durlng the period from 01/01/1993 to

- ,30/1/1996 to 31/12/1998 that respondents desplte promulgatlon

. of above Act were reluctant 10 provrde any relief to the appellants

wh\ch compelled the appellants to seek dlrectlon of the Court

that after hearlng the partles the Hon ble ngh Court was




h @
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‘p\eased to accept the Wnt petrtron through rudgment' dated

25/04/2016 in Wrrt Petition No '516- A/2013 that in comphance
| wrth order of Hon'ble Hrgh Court, the appe\\ants were rernstated g
in therr servroes and a time perrod of 03 years was grven to them -
“to acquire trarnrng oertrfrcate under the \aw vide notrfrcatron dated
04/10/2017 and 25/11/2017 that it was: duty of the respondents
| to arrange' and manage the reqursrte Trarnrng Course for
ppellants in view of drreotrons however they failed to arrange
and manage the same desplte written apphoatlons p\aoed before
| them; that appe\\ants comp\eted the trarnrng at therr own
expenses and turnrshed Trarnrng Certrfroates to the respondents -
and requested to consrder the same for rernstatement of the"
servroes of appe\lants that the respondents despite therr own'
far\ure to arrange and manage the reqursrte servrce training in-

comphanoe of drrectrons the respondent No. 3 rssued fllegal and '

unlawful rmpugned ofﬂcer order dated 13/04/2021 whereby the

: servroes of appe\lants were termrnated The appellants after therr

termrnatron trrst\y fr\ed a joint. departmenta\ appea\ on 03- 05—

2021 before the Respondent No 2 berng the appe\late authorrty

Then they filed wrrt petrtron No. 651 A of 2021 before the. Hon bte

'- " ‘Peshawar Hrgh Court Abbottabad Bench which was drsposed of

~on 27 10- 2021 treatrng the same as departmental appeal. The

appellants in wake of the foregorng faots have now rnvoked the
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jUflSdlC’[lOl‘l of this Trrbunal with the present appeal preferred on

6/1 112021, After admrsston of the appeal for regular hearrng, the

respondents were glven notrces They after attendlng the -
proceedrngs have frled thelr wntten reply rarsrng several factual

.and legal objectlons refutrng the clarm of the appellants and:

asserted for drsmrssal of appeal wrth cost

We have heard the arguments a'rl_id‘ p'-erused-th‘e record.

Learned counsel for the appellant argued that - the‘_
pugned notrces dated 18/01/2021 lssued by the respondents
No. 3 whereby the salarles of the appellants were stopped by the . |
.respondents and office order dated 13/04/2021 whereby the
servrces of. the appellants Were termrnated by the respondents |
are wrong, lllegal agarnst the law and facts arbrtrary, fancrful )

T perverse agalnst the fundamental rlghts of the appellants as well

as agalnst the cannons of ]ustrce that the respondents falled to

arrange and managed the reqursrte trarnlng Wthh cannot be

' attnbuted to the appellants desprte that the appellant have: done
~the same at thelr own expenses that the appellants cannot be

. penallzed for the acts of the respondents that notrces alongwrth

lmpugned order have not beefy rssued to all srmllarly, placed

.employees whrle the appellants are meted with dlscnmlnatlon

“r‘”rm TED !
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t'hat;notlces -alOngwith impugned ord_e:r }.;ha‘ve_”been ,issued to‘"
appellants Awith malafrde that ‘the 'appellants have been
condemned unheard and have an malrenable fundamental rrghts
to be dealt wrth accordance wrth law laid down in the Judgment of .
Hon ble Peshawar Hrgh Court that it is: rnalrenable rlghts of the

appellants to enjoy the protectron of law and fo- be treated in -v‘;‘

_accordance wrth law, rules and regulatrons that no opportunrty of .

defense has been provrded to the appellants before termination .,

order.

Learned AAG while exercising the rrght of rebuttal argued‘l

that the Khyber Pakhtunkhwa Sacked Employees (Apporntment):'

Act were basrcally enacted for those emplovees who possessed:‘

- the requlsrte qualrflcatron and experlence whereas the appellants ‘

had not possessed the reqursrte quahfrcatron and experrence |
and.were not elrgrble for the apporntment under the Act that the

appellants were relnstated in therr servrces in accordance with-

. the Judgment of Hon ble Peshawar ngh Court vrde order dated
04/10/2017 and they were given the trme perrod of 03 years to
.4 'acqurre the reqursrte tralnrng as: well as quallflcatron but they

| 'farled to acqulre reqursrte qualrfrcatron that tralnlng courses are

conducted by the Provrncral lnstltute of Teachers Educatron ‘

(PlTE) wrth the coordrnatron of respondents but the appellants
, - o . t’ﬂ-“l«ﬁ,’l’r;}w o
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‘ ,have not made themselves avallable to reglster in relevant . .

course that the lmpugned notices dated 18/01/2021 and

13/04/2021 are. legal lawful and in accordance with rules pollcy. .
and the KP Sacked Employees (Apporntment) Act that the
notlces were lSSlJed only to those employees who have falled to .
acqurre the requtsﬂe quallflcatlon Wlthln stlpulated time period; v‘
that the appellants were termlnated and treated in accordance _:\ |

wrth law, rules and pollcy on the subject and while concludlng"_

'hls arguments he emphasrzed that. present appeal is not”

malntalnable on merlts as well as because of procedural '
defrcrencres pornted out in the: prellmlnary objectlons in the.

wrltten reply/comments of respondents

After hearlng the arguments of the partles at length and :

examlnlng the materlal on record We are’ of the vrew ‘that the

entlre controversy between the partles revolves around four maln
questlons vis. (a) what was the prescnbed quallflcatlon for PST

post when the appellants were orlglnally appornted before they

,'were sacked of their servrce’? (b) Whether the: partles have
dlscharged thelr respectlve respons1blllty wrth reference to
- direction of the Hon ble Peshawar ngh Court Abbottabad Bench

~ given in the Judgment dated 24/05/2016 in Writ Petltlon No. 516-

A of 2013.? (c ) Whether the tralnlng certlflcates provuded by the
S : AT 'rsTt«“D
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ppellants to the respondent department 3re workable’? (d)
\/\/hether the judgment dated 24 05- 2016 ‘has been suttably and’ ¢
fairly dlscussed in the lmpugned order to. condemn the appellants :

for its non compllance in the matter of acqulrlng requ1srte

qualrfrcatlon’? o

Before addressrng the above maln questlons lnvolved in
this appeal the prellmlnary ObjeCthl‘l ralsed on behalf of,t.
respondents regardlng malntalnablllty of thls appeal has to be ._‘
decrded The respondents whrle taklng on, they in thelr"
comments/reply of the memorandum of appeal have ralsed':{
several prelrmlnary oblectlons and the one among them is thati
the- Jomt appeal |s barred by law and is not mamtarnable As/':
annexed 'with the memorandum of appeal we have before us the‘ll'
g copy of order dated 27/10/221 passed by the Hon'ble Peshawar"; .
ngh Abbottabad Bench, . in Wnt pet\tlon No. 651 A/2021
alongwrth Cel’tlfled copy of the tltle page of. the said petltlon wrth

names of petltloners including’ the present appellants among
i cthers. By the order dated 27/10/2021 the wrlt petition was
. treated as departmental appeal and sent to.the competent

, authorlty/Director ' Elementary & .Secondary ‘Education (E&SE),

: Khyber Pakhtunkhwa Peshawar for its ~consideration ln
accordance with law by provrdrng falr opportunlty of hearmg to ‘

CATTESTRED
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'-appeal have . been flled Jomtly Before drawrng

o 'lnference agalnst the ap

the pet\tloners Thereafter the appellants 'have invoked the |

JUl‘lSdlCthl’\ “of thrs Trlbunal through srngle Servrce Appeal as

descrlbed above in the headrng after about 20 days of the .
passlng 'of order dated 27/10/2021 by the Hon'ble Peshawar.

High . Court. .The appellants purported vrde para 10 of the ,

'memorandum of appeal that they feellng aggrleved had flled ,

departmental appeal agalnst the termlnatron order but the same |

was hot decrded till date and it has been submrtted vrde para~ll

of the servrce appeal that no aotron was taken on the

‘departmental appeal as converted from the wrlt petrtlon and sent

to respondent No. 2" for its decrslon Copy of the basic
departmental appeal as annexed wrth the memorandum of"
appeal bears the date as 03-05- 2021 and srgnatures of 14~

rndrvrduals rncludlng the present appellants Thus the same was'

lornt departmental appeal addressed to the respondent No. 2,

whereby they lmpugned the order dated 13-04- 2021 as to

termlnatron of their apporntment as presently lmpugned by the

~.-Seerce Appeal Sub Rule (2) of Rule3 -of the Khyber

Pakhtunkhwa Civil Servants (Appeal) Rules 1986 envrsages that

every Clvrl Servant shall prefer the appeal separately in the

.present case, the departmental appeal as well as the servrce

any adverse

pellants on non- oompllance of Sub Rule-
. A’I’E“‘rlt'{)
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(2) of Rule 3 in its letter and sprrrt the foremost question for

' determrnatlon is, Whether the requlrement of said rules is

mandatory or drrectory Obvrously there is no dearth of lrterature‘.

on subject of the rnterpretatron of statutes which provrdes various

ttests to determrne whether a partrcular provrsron of statute is -

"mandatory" or drrectory in nature There is an mterpretatron
that the statutory provrsron if specrfyrng that a certaln provrsron is

to be carned out in the prescnbed manner and no other manner; .

would be mandatory even if no penalty has been provrded

However rt is a well settled vrew that no hard and fast rule can

\

be laid down as a, frnal cntenon to know ‘whether provrsron is
“drrectory or “mandatory" in nature Non complrance with a

mandatory provrsron is fatal while non comphance of dlrectory:

‘ provrsron is not fatal It is axromatrc that the statutory provrslons-*

whlch do not relate to the essence of the thlng to be done and‘ |

.as to whrch complrance is a matter of convenrence rather than a .

substance are dlrectory while provrsron whlch relate to the

'eSSence of a thlng to be done ie.. matter of substance, are’
t 'mandatory When we take the- provrsron of Sub Rule-(2 ) of Rule-

' 3 on the touch stone of |ts essence |t lS not dlfflcult to find' that it

relates to a form of departmental appeal while ‘the provrsrons

,.

‘under Sub Rule- (l) of Rule-3 in. thelr essence relate to the

Substance of the appeal ln the case of the appellants therr
. - ATTE ‘-«,*H«D




' 13/04/2021 Whereby their appomtment order was tel’ml

Tnbunal Rule

10 -

grievance relates to- a snngle lmpugned order’ issued on

enllstlng them collecttvely So, they are aggrleved from a smgle' .

'lmpugn‘ed -order wrthout any inter se clash of . lnterest The .

departmental appeal has been s\gned by every appellant

lndl\/ldually which is mdlcatlve of lts ownershlp by them Jomtly as .
well as mdrvrdually It is malntalned that by V|rtue of Sub Rule (2) .
of Rule 3 of Appeal Rule 1986 dlscussed herelnabove the:.:
appellants ‘were supposed to - prefer departmental appeals}j-

separately but equlty demands the decrsron of cases on merits

< and avordance of technlcalltles The Trlbunal has got inherent 3

powers under Rule-27 of the Khyber Pakhtunkhwa Service ©

S 1974 to make such orders as may be necessary

for the ends of ]ustrce or to prevent the abuse of process of the

'Tnbunal Thus, We hold- for the sake of ends of justice that non-

compllance with the sald rule is not so fatal SO as to divest the

. appellants of thelr right to appeal before the Trlbunal under ]

sectlon 4 of the Khyber Pakhtunkhwa Servrce Trlbunal Act, 1974

As far as flll\ng of smgle servrce appeal at hand by the appellants

.Iformlng a group s concerned it needs determlnatlon in llght of

provrsrons of Serwce Tnbunal Act and Rules read with provrsrons

'of ClVll Procedure Code Rule- 6 of Servrce Tnbunal Act prowdes

'- procedure for preferrlng of appeal lncludlng the form of the

nated .-
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appeal. Among-‘other "requlremehts in- relatlon to memorandum of
appeal proylded | under Rble_ .8, ‘lt lS also requlred that.
-.memorandum of appeal shall be: srgned by t-he appellant. The -
'memorandum of appeal ln the present case is srgned by all the
appellants mdrvrdually Therefore the sald requrrement of the .
rules has been fulfilled. Thls Tribunal, wrthln meanlng of Sub |
Section (2) of the Sectlon 7 of the Khyber Pakhtunkhwa Servrce
Trlbunal Act 1974 is deemed as a cwll court wrth powers as .

ested in such court under the code of Clvrl Procedure, 1908. As

envrsaged by Rulel of Order-l of CPC all persons may be‘

]olned in. one suit as plalntlffs in Whom any nght to relief in"

respect of or arlsmg out of the same act or transactlon or series’
- of acts or transactlons is alleged to: exrst whether ]omtly or

severally or in. alternatlve where lf such persons brought'

separate sults any common questlon of law or fact would arlse

Taklng the case of appellants on analogy of sald rules, Jomder of '
.the appellants in thls srngle appeal |s not bad as far as the

'lmpugned order is concerned The lmpugned order has been

used as a slngle lnstrument to termlnate the appomtment order of.

the appellants wnth their enllstment in the same on one place. So

if the appellants have brought separate appeals the order under

: challenge would be one and, the same ll’l all the appeals and they

because of common questlon of law and fact would h
: S SATTE srmt

ave been




- appornted on regular basrs to a GlVll post in the provin

2012 was basrcally enacted f

-the prescrlbed educatlon and’ experlence whereas the appell

12

clubbed together for hearlng' and diSposal by a'singlle ]udgment.

Fortlfled by the foregorng reasons the. present appeal is held as

' valldly preferred by the appellants together

'Havlng dealt wrth the above prellmlnary ob ectlon we may

now revert to ments of - the case for. determlnatron of maln -

questions formulated herein above We flnd that the reply of the =
‘ respondents ltself is helpful for resolutlon of the present dlspute

in favor of the appellants The appellants vide para- -2 1in factual _

part of the’ memo of appeal stated that Act No. XVll of 2012 was “

promulgated to provrde rellef 0. sets of employees who were -

ce of
Khyber Pakhtunkhwa durlng the perlod from 01/01/1993 to g

30/11/1996 and the cases of the appellants were fully coveredi

under the aforesald ‘Act. When the same was taken on by"

: respondents they dld not admit rt as correct and added that the |

l(hyber Pakhtunkhwa Sacked Employees (Apporntment) Act

or those employees who possessed"

ants

had not possessed the reqursrte qualrf\catlon/ expenence and

| they were not elrgrble for the apporntment under the sald Act but

the Hon' ble Peshawar Hrgh Court Abbottabad Bench in lts

'- ]udgment:-’dated 24/05/2016 in ert Petrtlon No. 516/2013

CAT TF\Q I z}




- was s stated by the appel\ants vrde para

| 25/11/2017 The respondents i

-appe\lants were given a trme perrod of 03 y

requisite 'quatn‘rcatron S0, the four questtons as f

.13

provrded an extra rehef tor the appe\\ants that they will acqurre the ‘
reqursrte experrence cert\frcate wrthrn in 03 years and same ;."
taxatron has a\ready been glven to the appe\\ants for
acqursmon of requ\srte quahf\cat\on by the department in .
cordance with Section 7 Sub Sectron (4) of sald Act whrch
empowers the Departmental Se\ect\on Commlttee (DSC) to -,
determ\ne the ehgrb\hty of Sacked Emp\oyee and \n accordance
with the condrt\on of Genera\ Cond\t\on of appellants’ |
appo'mtment order dated 04/10/2017 However, they' fatted to'
acqurre the requ\srte quahﬂcatron wrthln st\pu\ated time period
and were removed from service by the competent authonty \tA
-4 of the memo of appeal'l |
that they rn comphance with the order of the Hon' ble Peshawar’
Hrgh Court Abbottabad Bench were rernstated in their servrces:

and trme period of 03 years was given to them to acqurre trarnrng

certrf\cate under the law vrde notrf\cat\on dated 04/07/2017 and

n therr rep\y to the. said Para of

r appea\ drd not. deny the remstatement of appel\ants in servrce rn

accordance in comphance with the Judgment of Honb\e‘

-Peshawar Hrgh Court Abbottabad Bench but they added that the :

ears to acduire the

requlsrte trarn\ng and quahﬂcat\on but they far\ed to acquire the '

ormulated
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herern above emanate from the sard drvergent pteadrngs and' "

arguments of the partres The frrst questlon is what was the

presonbed quahfroatron for PST post when the appellants. were

, ongrna\\y appornted before they were sacked of therr service. The

respondents asserted vrde a prelrmrnary ob]ectron among others

that acoordrng to the notrﬁcatron dated: 13/11/2012 the reqursrte )

qualrfloatron for the PST (BPS “12) s lntermedrate alongwrth
Prrmary Sohool Certrfrcate/Drploma lt would be rn frtness of
thrngs to drsouss the lmport of the sald not\froatron before further ?

frndrngs on ment of the appeHants case The notrfrcatlon beanng

- No. SO(PE)4 5/SSRC/Meetrng/2012fTeaoh1ng Cadre dated

13/1 1/2012 would reveal that it has been lssued in pursuanoe to

,the provrsron contarned in’ Sub Rule(2-) of Ru\e-B of Khyber'

Pakhtunkhwa Crvrl Servants (Apporntment Promotion ‘and'.'

: .Transfer) Rule 1989 and in supersessron of all notrfrcatron in thrs
.beha\f Accordrngly, Elementary &Secondary Educatron

Department in consultatron with the Estabhshment and Frnance

d of reorurtment qua\n‘roatron

' and other condrtrons speorfred in the: Appendrx to the notrﬂoatron '

'made apphcab\e to a\l posts specrfred in Column-2 of the sa\d

Appendrx and Schedu\e therewrth Therem fre srmrlar

| quahfrcatron for PST (BPS 12) has been desonbed as stated by'

dents in therr prelrmlnary objectron discussed above

' AT"]I"CW‘E'D
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The said notn‘lcatlon ln vrew of lts contents dlscussed

-herelnbefore has been lssued in supersegglon of all notlflcatlons

lssued in thrs behalf The questlon is, whether the said
notlflcatlon having been lssued on 13 11-2012 is appllcable

retrospectlvely ll‘l case of appellants when they: have got the rlght

of apporntment by operatlon of law promulgated on 20 09 2012

It is not dlsputed that the appellants were appomted dunng the -

period rn between 1993 and 1996 and were sacked of their job
subsequently after 1996 It is a matter of fact that the Khyber "

Pakhtunkhwa Sacked Employee (Apporntment) Act, 2012 was

'promulgated on 20/09/2012 to provrde relief to those saoked“

employees who were drsmlssed removed or terminated from'

service durlng the perlod from 15‘ day of November 1996 to 31%

~ day of December 1998 A Sacked Employee as defrned under

'Sectlon 2(g) of the sald Act means a person who were appornted'z

on regular basis to a civil posts in. the provrnce of Khyber

Pakhtunkhwa and who possessed the prescnbed quallflcatlon

and experlence for the sald post at that tlme during the perrod '

| from Ols‘day of November 1993 to 30th day of November 1996

-(both days inclusive) and was: dlsmlssed removed or termlnated ’

from servrce dunng the penod from 15‘ day of November 1996 to

31° day of December 1998 on.. the ground of lrregular-

: apporntments By vrrtue of Sectlon 3 of the said Act sacked:

i"\le mc Hﬂe xaish
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employees 'wereto, be" app,olnted"in re..?spe.ctive cadre of their o
COnjcerned departm.ent,-:in whic-h they o‘cc_'upied a civil p,ost'before .
th‘elr dismissal, removal and termlnatlon» from .service. The
notification.dated 13-'11-2ot.2 on its facef:::d'oes' not provide for its .
retro'spectlve ef_f'ect. So, the sa:me by Nno express meanings has .

got a retrospective‘_effect. The. sard notlflcatlon uses the,,',;.

expressron “supersesslon" of earlrer notlflcatlons What is _

requlred to be consrdered and answered by us is, to dellneate,'_,‘,
the meanlng of | supersessron and its . effect Webster S

lnternatronal Drctlonary deflnes the word “supersessron to mean

the state of berng superseded" “removal” and “replacement As

far as. lts rmpact on case of the appellants is concerned they, as .

has been held above have got the nght of apporntment under

. operatlon of law promulgated prlor to the notification dated'

13/ 1/2012 Thus

they are not. subject to treatment in-

accordance wrth said notlflcatlon for the purpose of hrgher

: academlc quallflcatron for the post of PST provlded by lt Wthh

was not the case at the time of first appomtment of appellant and '

‘even at the trme of promulgatlon of the Sacked Employees

‘ (Apporntment) Act 2012. We have no hesltatron to hold that the‘

notlflcatlon dated 13/1 1/2012 is prospectrve and the same cann_ot

be - applied retrospectively .due to’ SUpersesslon of previou's

) notlflcatrons srmplrcrtor Wlth the glven vrew the notrflcatron

B \lﬁ?«‘%lﬂrﬂ
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‘dated 13/11/20.‘12"‘Wi||‘ be 'Ideemed to "have commenoed,with

imm,ediate effect haviné ho bearino on'oa:se of the appeltants for
the purpose of qdaliticatidn who dndisputedly were ‘appointed
dunng the perrod in between 1993 and 1996 and have got the
right of reapporntment after therr removal/dismlssal from service

by operatron of law promulgated. prior to said notrflcatlon. Thus,

: objections‘_of the‘respondents as to lack of academic qualification _

by the appellarits are -overruled. Excluding “qualification of

intermedi'ate due to the foregoing observations. answer to the

first questron is convenrently possrble that basrc academlc

qualrfroatlon for PST post at the time of or|g|na| apporntment of

'appel!ant was Secondary School Certlflcate besrdes PTC.

" As regards the remaining main points, there remains no

" need to go into wider details v‘vhen the rejspond'ents admitted in
their -reply/c'o.m'ments before 'u's that ‘the appellants vvere

- reinstated in their service in accordance with the judgment of

Peshawar High Court, Abbottabad! Benoh dated 24/05/2016. The

-respondents agarn Wlth rehance on the same Judgment have |

. termlnated the- apporntment orders of the appellants through a

single order as lmpugned in the present appeal Second

- paragraph of the rmpugned order dat;ed 13/04/2021 is SIgnificanti

ATTESTED
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for certain ,observatioﬁs to follow hereinafter and the same is
re‘pfoducéd below;

“Whereas an . appointment order: specific condition
. No. 4 “in case they/he failed to acquire the requisite
training certificate within 03 years specified by the
~ department their service shall stands terminated
automatically.’ In the light of the judgment passed by
the Peshawar High Court, Abbottabad Bench dated
4.05-2016 in: para-7 ‘In case. of having less
qualification, -whichever is ~prescribed is
Intermediate/F.A for PST as well as PST
Certificate as professional the candidate must
 be qualified both ‘the. academic/professional
- qualification with 03 years after issue of this
~ appointment  order; failing which their
~appointment order shall stands terminated.
automatically without any. further period™.

10  We .Zhaving_befor,e uson file, the'c‘:ogy"o'f the judv'gment'

-dated' '.2“4/05/20‘16. _pas'sve‘d‘, by th_e-_.Pleéhaw.al; HiAgh'_; Court, |
| ,‘ lAbbo_ft"albad Bench, have'rela'd.thé samé in its toto. The operativef
part .‘as céptured'in'.para-g of. thé sald judeent is. reproduced

below:-

9, In view of the above, all the petitions are disposed.
of in the following terms:- S |
i. . That the petitioners -though eligible for their
~ appointment but not ‘equipped with. training
" certificate shall be considered for reinstatement
against their respective posts under the Khyber
Pakhtunkhwa Sacked Employee (Appointment)
_ Act, 2012 immediately;: o .
ii.. The concerned District Education Officer shall
" - scrutinized the case of each individual
~ independently; . : L -
i, Thereafter, the department shall arrange and
. managed the requisite course for them and the
petitioner shall ‘be provided opportunity to
acquire the requisite training certificate; '

ATTERTED
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iv. In case the petitioner falled to acquire the _
requisite training certificate W|th|n the stipulated
period, specified by the department, their .
seérvices shall stands terminated automatically.

. Needless to rémark that the respective EDOs, of each™

_district shall complete the process of reinstatement

_ of the petrtloner within one month posrtlvely

1. If taken within the parameter of operatrve part of the
judgment as reproduced above ‘the para-7 of the judgment
reproduced rn second paragraph of the lmpugned ‘order seems to
be a mlsquote ThlS is because what has been reproduced with

“reference to para 7 of the Judgment in, the impugned order is the
copy of a relevant para of the relnstatement order/notlflcatlon of
various employees Wthh in fact was reproduced in the ludgment .
dated. 24/05/2016 under para-7 wrth no further flndlngs of the |

| ‘Hon' ble High Court in relatlon thereto that the same will be taken""

. asa rule of thumb ln case of the petltloners (Present Appellants)
We, therefore hold that wrttlngly or unwrttlngly, the respondents:

: 'have maltreated the appellants by mrsuse of the judgment of the{-

Peshawar ngh Court Abbottabad Bench beyond the scope of its

operatrve part as dlscussed above. For our glven vrew 'we are,

fOl‘tlfled wrth followrng reasons -

)The flrst ditections in the Operatlve part of the
judgment dated 24/05/2016 held the -appellants
eligible for apporntment with an. exceptlon that they

*were not equipped with training certificate. -

b) By the third directive in the operative part of the:
- judgment, it was the obllgatlon of the department to.
arrange and-manage the reqursrte tralnrng course

e rlchtu] Frvesy
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for the appellants and to provrde them with an

- bpportunity to acquire the requisite: tralmng course.
o)t is a matter of fact that the respondents
department .- did not perform ‘the oblrgatron# of _

arrangement and ‘management of training for the =

appellants rather they on their -own acquired the
certificate of training on completion of PTC from
different Institutes of teacher training, which they .
have annexed with the memorandum of appeal

ln v1ew of the reasons enumerated above we hold that the' _‘

| respondents have not dlscharged thelr respectlve responsrblhty

with reference to dlrectlon of the Hon’ ble Peshawar High Court

Abbottabad Bench grven in the judgment dated 24/05/2016 in.

Wnt Petition No. 516-A of 2013 whlle the appellants despite |

'fallure of the’ respondents to afford: them ‘with opportunlty of

tralnlng got the same on therr own: lnltlatlve to comply ‘with

- direction of the Hon ble ngh Court. So the tralnmg certlflcates

' provrded by the appellants to the respondent department are‘

workable and were wrongly kept out of. consrderatlon by the

= ‘respondents The judgment dated 24 05 2016 has not been

sujtably - and falrly drscussed in the 1mpugned order Wthh

'W|tt|ngly or unwrttlngly ‘has been mlsquoted to condemn the

‘ appellants for |ts non- compllance |n the matter of acqulnng

reqursrte qualrflcatton Pornts (b) (c) and (d) formulated hereln-

above for determmatlon are answered accordmgly.
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For what‘ has gon'e abov.e tHe apbear at hand is a’ccepted |
as prayed for. Consequently, the appellants are reinstated into
service Wlth all back and consequentsal beneflts rnc\udmg the -

payment of arrears of salary of the mtervenmg perlod from =

. stOppage of their salanes t||| thelr relnstatement Par‘ues are Ieft

to-bear their own costs. File be consignegi.to the record room.

 (AHMAGTSULTAN TAREEN)

| \/\/L/\,_____,/ -«  Chairman

(ATTIQ-UR-REHMAN WAZIR)

Member(E) , %N!ﬁe‘(f ¢ 5‘w v“{ék‘"@ copy . :
ANNOUNCED Co th’?ﬁ et lm;ﬁw/s’/
23122021 - R AT

Pe«nhawa

uuuuu

Pl g sgn i 0 . (/—“
RS Y e

Lgle 0F Josen ! el ¢ DY aein mm(; w/CJ (/ L Mm
'Bmm Ldivery of ¢ COPY e el 0_[/7_)_”




e Tae )b

. VAKALAT NAMA

NO_____ 20

IN THE COURT OF /(ﬂ gpw(u /y,'/QO'MQ/; @ N
ﬁj{éﬁf /@%ﬂ//} | | _ (Appeiiant) '

(Petitioner)

: ~ (Plaintiff)

o _ ;VERSUS_<". _ : o .
%I( ga/ﬂ/ | , | '(Respon'dent)

- (Defendant)

Do hereby appoint and constitute SYED NOMAN ALI BUKHARI Advocate High

- Court Peshawar, to appear, plead, act, ‘compromise, ‘withdraw or refer to arbitration

for me/us as my/our Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other Advocate/Counsel on
“my/our costs. - e ‘ : : :

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all

sums and amounts payable or deposited on my/our account in the above noted matter. -
The Advocate/Couhsel is also at liberty to leave my/our case at any stage of the

proceedings, if his-any fee left unpaid or is outstanding against me/us. '

.

Dated P L /x5 QZW |

| " (CLIENT)

ACCEPTED

q' ”,

' SYED NOMAN ALI BUKHART
Advocate High Court Peshawar.

Cell: (0306-5109438)
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KHYBER PAKHTUNKHWA SERVICE TRIBUNA-L, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHY:BE.R ROAD,

PESHAWAR. ’-'A
No. ) é‘;”/’
/
AEQMLWO ......... / /‘[/75 ....... of 202-2-
R /ik:?.é*.’.‘” . i{i.[./.‘.’:.’?...j..@.{).{.ﬁ.g.y.{.;....Appellam/l’elitimm%\/(
Versus | \]\
’ (£ L7, ﬂ/ » FZ
J ........ / ...... ;*’: ...... ’L/(K ....... 2 W{U ............ Respondent %7/
/4 IR
Respondent No........ ( ~)r ......
. Y — - T . -
O T A Coee F 55 'o.’ﬁ("* ot T
Notice.tos: — <7opf d/ /46{ r; 2’9 / - y/ L 7 Sk [ i
[P -

WHER EAS an appeal/petition under the provision of the Khyber Pakhtunkhwa
Provinee Se: rvice Tribunal Act, 1974, has been presented/registered for consideration, in
the abave ca se by the petitioner in this Court and notice has been ordered Lo issuc. You are
hereby, rinfo r ed hat the said appeal/petition is fixed for hecaring before the Tribunal

1) ; R 3 $LABL e at 8.00 A.M. If you wish to urge anything against the
appell,"_ant/r )etltloner you are at liberty to do so on the date fixed, or any other day to which
the case may be postponed either in person or by authorised representative or by any
Advoscate, duly supported by your power of Attorney. You are, therefore, required to file in
this- ‘Court at least seven days before the date of hearing 4 copies of written statement
alomgwith any other documents upon which you rely. Please also take notice that in
deffault of your appearance on the date fixed and in the manner aforementioned, the
apypeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufficient for the purpose of
this appeal/petition. _

Copy of apa;aa] is attached. Ci

office Notice NO...uarveeieiccninininnireninn meeressemennn dated.....coooamerieee
214
Given under my hand and the seal of this Court, at Peshawar this...........................
DAy Of...cccevueeeeneereeranareeeesnnnes /’ "/ .................................... 207 <
~ m
f i ! " l —menT
for S0 A
/2(’/0' ﬁu
Registr:
Khyber Pakhtunkhwa Service Tribunal,
Peshawar.

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.
2. Rlways quote Case No. While making any correspondence.
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KHYBER PAKHTU NKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL CCOMPLEX (OLD), KHYBER ROAD,

PESHAWAR.
5%
No ==
;_' s) , ,
Apnwh..........i..:.f....{.\.':?: ....... /7i ............. of 20 D2
2o S Tiryv 7 e @ % Vs
;.r’_"‘ —; \,\ ........ /‘{ l(n”/"/"ﬂ/’/ ....... o( ...... Appellant/Petitioner
1 /0 /U//Jy% ‘\ . 7 Versus 9
© H . ’ T .
‘) , % (\ : - )
Lo ;/lr//”fig”ey[ 5& ..... k[%...[@..@f....Respon(lent
e ,{;}Jff.e"_’“ Respondent No............ <)") ..........................
2000 Lo08 Pt
Notice to:» p/ yaz7j~”r’ L ; b //. L bt

V/HEREAS an appeal/petition under the provision of the Khyber Pakhtunkhwa
Provin ce Service Tribunal Act, 1974, has been presented/registered for consideration, in
the abc)ve case by the petitioner in this Court and notice has been ordered to issuc. You are

hereb) ;7 informed t the said appeal/petition is fixed for hcaring before the Tribunal
s )+ TR L LA 28 K............. at 8.00 A.M. If you wish to urge anything against the

appel'lant/petitioner you are at liberty to do so on the date fixed, or any other day to which
the ciase may be postponed either in person or by authorised represeniative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copics of wrilten statement
alongwith any other documents upon which you rely. Please also take notice that in
default. of your appearance on the date fixed and in the manner aforementioned, the
appeal/petition will lie heard and decided in your absence.

Notice of anyalteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufficient for the purpose of
this appea¥petition. ' :

. -
Copy of appcal.is attached. Co ; Hras : 3@ ide-this
office Notice No...c.... OSSR S 12 % T

Given under my hand and the secal of this Court, at Peshawar this........... )//é ........
| D120 SRR /1 | .I!Z ................................... 20 2

et Bprt
% . Registpar,

Khyber Pakhtunkhwa Service Tribunal,
Peshawar.

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.
1 Ahsays quote Case No. While making any correspondence.
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