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13“1 June, 2022 . Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
~ Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for

reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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Order or other procecdings with signature of judpe

! The appeal presented today by Mr. Mir Zaman Sali Advocate may
he entered in the tristitution Register and put up to the Warthy Chairman for
proper order please.

,gi |

REGISTRAR

|
This case is entrusted to Single Bench at Peshawar for preliminary |

hearing to be put there on 2 5« ,i- 2 UnNotices be issued to appellant {

and his counsel for the date fixed.

CHAIRMAN ,

Learned counsel for the appellant present and
¢ requested for adjournment to further prepare the brief.
Adjourned. To come up for preliminary hearing on
10.06.2022 before S.B.

(Mian Muhammad)
Member (E)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR Kg‘ve???ui’“"‘éitifﬁ.“'"
APPEAL NO. é _4{1 /2022 Diary NO,E’E

Mr. Gul Muhammad , Driver (BPS-06), "»*eé-%LgZQQZZ_
Govt: School for Hearing Impaired Children, Munda Dir Lower.

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment

Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT _OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT .i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
lodto fyf_ghat on acceptance of this appeal the respondents may kindly be
- directed to grant/allow professional allowance to the appellant in light
Regis rarOf the judgment of Apex Court and Notification dated 25.11.2019 from
/bL n.a—the date of devolution under the 18" Constitutional Amendment to the
Provincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor

of the appellant.
R/SHEWETH:
ON FACTS:

I-  That the appellant is serving in the respondent Department as Driver
(BPS-06) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control

of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

ATITLE X UL C e e eeensacseanssconsosnsasassassssssonssssasonsssssssasasssssssssassnsnase A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUIE...c.evereiiriiieeriinnerineniienennnn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEXUIC....cevviieieiieintieieiiieiieiiieieiemeariesaenenann E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.......ccecveeinneeinnnnnnen F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
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for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as anNEXure...oeeeieeeiiererinenenanennnnnn. G & H.

8-  That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUIE..ueerireerriarareenenrarerrnrasnennnss L.

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANNEXUICe 4 sseeesesssssesssessssecesnrsessssssssscssasssssssasss eeeearsesaniienns J.

10- That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

*  A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973. _ '

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department. :

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.
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G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of

conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

GUL MUHAMMAD

{

THROUGH: /) ¢
MIR ZA SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

DEPO

LIST OF BOOKS:

- CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3- ANY OTHER CASE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2022

GUL MUHAMMAD VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

L
M{l'l/lZA AN SAFI,

Advocate
High Court, Peshawar
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‘ol respondent Mo, 1 i withdrawing the suid ..llownu:.:i‘
*and recovery (hereof [rom the salarics of appellants, is
malafide, " illegal, violative . of principles: of locus
pocnilentiac, unfair, un_;usl unrcasonable, arbxtnry
fancilul and capricious and that are cntitled o receive

" the: same, from the date it hais. been. wuhdmwn and :
stopped from p.\ymcnt o : _ S

-

L

3. . ’l'hc"lc;xmcd' counsel for lhé ’ appcllimls ‘ n:gucd tlmlr the

appcllanls being Federal govcmmuu S\.rvams under Article. 2 240 of
" Constitution of the Islamic chubhc of Pakxsnn, 1973 and covered mdcx’
Section 2 (b) of Civil Servants Act‘ 1973 were c.nmlc,d to all pnvv and -
~ allowanccs prcs\.nbc.d by Federal Governmeit for its uuploycu. l'xlrtlicr.-
slalcd that fihancial dircctive coitaincd nn ana\ry of Finance O.M.
 No2(13)R-2/2011 dated 06.02.2012  was’ unambiguous  and qlx.aﬂj} .,

‘supuhlud ‘\dml\Slhllll)' ol Health ‘Allowance, to .\ll health pusom ll in

cmplovmcnl ol Federal Guvumm.nl in BPS Scheine but d...\pllc Ure. R:ud.ﬂ :

¢

D B U S

aotification of e Finanee Division, the .\ppdl.ml.\ were .dupu\'ud ul','lhc--E
’ ' : i v

.
1
‘
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i
»
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E 5.;;_'_35".13;-(1",._bén"cﬁh In qummvl
’ appcl!nnls n.fcrx 2d 1o the
. 18.05.201% and- 14,12, ’m
- § §73 (RYCS72015 '1 170 m 1187,
JOS(R)CS/"OIG and pr:\\'ul
- vdumcnll) -argued ()
and cold in lhc same breatl) g, Ol
llu. -lp,n.lu..'ll.. in para 3 D el theie
P Islamabag N:gh Court, hlmunbn
. “the same claim vigg. unlu‘ dated
-onec sranted and acted, upnn h.ul
N .. Withdrawg, udilaterally, i, viola

lcamcd comm.l lor- lhu

\'oxd ab uuuo, cm"

\nllulr.xw.ll / Stoppage of ilary
Le dwarded without

(wvunmuu Scervanty (1 Hu,'« m.y

4,

lhnl lhc said allowam‘c was g ot
fall pndcr tha 'Ic.uu'.wn ol hul.h
a pcrson who- hcld a post in .mv

“in the. health scctor and mcludcd

the” Hcalth Allowancc was

AGPR on the basis of C/\DD

sub<cqucntly that Dmsxon senta

its concurrence for ndmmsnbllu)
‘samc on |4, 03 2013 on.the gxoux~
- of cducation; lraining nnd rehabi

with dl\-lbl]lllLs :md hu coul

bcmmc enlitled for the said .xlluwuncc. T

commumc.mon to AGPR u‘tn\cv

DGSE cmployccs \\nhnut cn..c.:

AGPR  made Frovisional sy

subscquently chsconlinuc_(l .lhu’

prevent the misuse of 'lhm a‘lmx

_ 4 submitied by respondent No.2 th

nl hm \usxon lhu

,n.h.'nu.nl-. ol l

o p.n\cd in /\ppnl-. No ""-l(R)CS/""Ol‘i

l'or the’ <‘mn.

al the .upomlcnl I‘m lncu Dl\'

.lppu“.ln( lastly ¢ argued ()

am- “Dem-juiclice | “and

.ul\nunlul ta pumslununl W

.1dn,mnr the ¢lm. process ol faw.

* The appcals were resi

.\dmnsxhl«. o the

institute o organiz
in Sc.hcdulc.-l It was rurll

allowcd provisianally

i ﬁlﬁ m 57 }(I{)\ .\l.'/.()l(»,' cle, wilh M,Ps

lu..xrmd counsel fop the
(‘dn(cd 0s.10. '7015 11.01. 70!6

S67 o
1“51(1\)L8/”Ola & 3R
relief: Tlu.

gy (.(i to

Icnrncd \.ounsc.l

i llu. one h.uul it h.m .xdmiuud the cluim of

,nl. .l‘\'l&b U).l' 4yl 1

d \vlulc on (hc other

21

fand, they declingy

03, "016 lk. conu.ndcd that the bcnuf(

ereated a \’L\(L(I n"hl which caulg not be

tion of ; puncxplc of naturny Justice,

The
al impugne orders Avere

having ne \.muuv ol Inw gy

hich k.()llld not
pmvulul undcr'thc
«

uml Discipline) l\ulu. 1973
{

sted by the rccpondc.nts Il was slnlcll

PRisonnel becquyge huxl(h personiel mey t

ation delivering scrviceg

>

wer submxucd that

o the appellants Gy (e
Dmsxon s lutcr dated 06.08; 2012 buy
rcfcrcncc to the }'m.x

of Hmllh Allowancc which regres ted the

d lhal thc.y were invalved i the process ‘

litation of :hs.xlw.d s.hnld;cn angd Persons

d ot l)c dcclnrccl as health py “rsonnel (o
"he CADD on' 13.03.2013 in jig-

el snm.hon or the Health /\llow.mcz. to-

rrcncu of the Finance Dmsu.nganc the

nent’ o the appcllams \vhxch was

\cnm.umn ol’ c,nullcnmnl in ordt.x io

ance by non- cnullcd pcxsoum.l -t was -

at health .xllow:mcc‘ was gr:uuchwuh .lhc

i

i

Ision was blowing h

n,\.(n ul ‘“s !I\‘i‘ bl‘- '

nee vamon (o sccki

A

appcllnn(s as thcy did utTt"
3 :
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o bcu..m.ca l'O Polvuluuc

T (g,

Y565 0. STICS 20 6. ;m‘. il M.ps,

: V..xpprm'.ll ol the Prime Ministcr.»lhrougli'a Summary, Spucthcally movc.d ('or <
‘ lhru. lLst‘dl Govcmmcm Mospituls j.q. P'lkxsl:m Institute of Medical

and N.mon.xl lnsu(u(c o[‘Rch.xbxluuuon Mcdxcmc
nu. Duccxor.uc. (»uu,rnl .0f Spccial- Edm..mcm

ullu..mon:xl bod) ds..llx with ' the.. pxoccss of v...ductxlwn. lrammg :md
nlmbzhlauon of dx'-.xhls,d cluldrcn and- pcrson\ With clmabthucs which | w.x

& Socml Wcl(‘uc hcin{_;' an-

3 earried oul by a. mu-u-arofcss:on

al’ lc.uu mclndmg lcnchcrs pxo(‘cssmnnh
doulor\ .xdnmu-

ilratars,, muu..lu ial and Suppustive./
fall” within (hc ambit of hcalth organizatjon
*health pu’sonncl W oget the sajd

.mull.uy stalf did ot
and could not be dcclnrcd as

-l“()\V.lHLL The u.spun(luxl Nu.3 ¢
AGPR in its parawisc commcn(s suby

nitlcd that the xdcnucal cascs: uw:d Dl
Farkh F, Lodhx ctc vs Sccrcla

ry Fm:mcc were still pcndmg bc'ow thc

Hon'ble Suprcmc Court of' Paklstan S R .

5. o . We heard. the Iéémcd,coimsd._}for the parties and perused the
. record, ' " '

6. lln. lu..allh .ulluw.mcc. n,qu.nl ln one bnqic'.n."x); o(’run"xiiﬁg.sulm’y -

was granted o the  health pc.mmnc.l in

the smployment of Pedeial
Govunmcnl. in s S«.hum W

ith L“LL( (mm 0101 2012 !l wits nuuh.
admxssxblc 1o non- clx.ucnl cadres, In rc.ply 1o a quu‘y raised by AGPR vide
lcucr No.TM/1 8- GNCSIIPIIU’SIZOH 12/186 dated 12.03.2012, the

chulauons ng of(hc I‘mancc vamon vide u. O Nol 2(13)11 2/2012- )

172 dalcd 27 03.2012 lumxshud dc.[' inition of the hcalth personnicl by .sl.uuu, o

that *healu personnel* meant o’ persons who held a Post in any institute or ,

organization delivering - services - - llu. health scelor and included jn

Schcdulc-l but did ol include person \vho was on deputation 1o (he

Federal Govcmmcnl from any Provmcz. or olhcr authority and who was. on

comrnct or on work chargcd basxs or who was paid (rom contmgcncxcs

The appcllants arc ncither- (lcpulntlomsls Irom any Provmcc or other
. authonty nor hnvc ‘been” cngaged on. conlract .or on ‘work: chargud ‘basis,
- They arc alsg’ nol bung paid-from conung.ncws On llu, conu.uy, lhc)' are
civil servants under .xu.lwn 2 (1) ol U ClVll Scr v.mla. /\cl, 1973 and are. .
dclxvcnng scrvnccs to lhc disabled cluldrcn 7 persons. “The bcncﬁcmncs /
appeliants comprxscd of Academic and Admlmslmuvc Cadrcs. Accouhng
1o the dcﬁmuon furnished by the Fmancc vaxs:on vidc their u.o, dated -
27 03 2012 lhc appcll.uus are entitled 1o health nllow.uuc. In paras-6 & 7

undcr Facts of parawisc commcm_s filed bc(orc the Hon’ blc Ishmabad IIxr'h

NG 'l'\ "‘-"i B 8
\ = i
ﬁ:\ EL."' (IJL} M1 i E

t

(./\- )
N w o b Bk 01 s
Chteg e




=TT S

_ o . . () . 56.) lo 577(R)(,§/"0I6, cte. witl M, l's
: . Court Islam.nbnd on hch

) alr or .Su.n.mry I7i m:\m.c Dlvnsmn in Wnl p
S No.dOQ?.’?OM it w

as ca(cﬂurtcnll) admitleq” (h.u m April, 201

C:\DD agmn <uomuml NIS/Bos. cmummng a provmon ol Rs. 100 milljon
as.HPA for DGSL‘. for ﬁnanu.ll ymu 2014 lS huw«.vu' DEA ve

cudorw lhc NIS 7 BOs and rumruuy deducted an amount of Rs.92:542°
million of AHPA leaving Rs.7,458 million_for- the,. petitioner,
:\pbdlﬂﬂ(s) i.c. 24 cmplovt.c... who‘b'f;lqh 3 ' : .
under the criteria - of ‘catitlemeny ot‘ HPA, as
: undcrstandms D. O letter,

cli(iou

4 Mim'..'(l 'y of

fused (o

per DI"/'\'v (CADD)
dazcd 09.0s. 2014 Wwas  issucd By~ FA's
Orgamzauon o AGPR for stoppagc of HPA tofnon’-’cmitl '

it Was duty’ of AGI’R ot

ake acliohv'ori the said - letter angd- decide
cnmlcmcn( It was prayed iy

: at xhc pcmxon Was an .lduumslr.mw issuc wilh
b . CADD & DC'.SI.. therefore, the Finanee Division be excluded.

fmm the list
of" rcspondcnls. Now e Fin

48 come - up with dje lcu.nl
approbae’ and veproly

ance DIVI\I(‘MI h
staned 10 s yen .nllowul i

ile.-No lu;_,lc.ll lL]?l)’ has
- been submuu.d by

the xu,)onduus for ds,prxvuw the appellants of lhcir,

arge ndmber 01‘ unplnyucs of the F
similarly pfaccd. are gelling the said

T

lcgmmalg rights, A |

¥
2

%

cdcr:ll Govurnmcxi('- ‘

>3

respondent No. | to. rcnmd the paid
amount wluch is agamst the puncq

.xdvmunfc Why, then, the appellanty :‘F.

be deprived, iy not clear from what h.lb been wuucn inthe conunen(s. belore. N

_ the Hon'ble lsl:mmb.nd Hu,h (.ouu L*.l.mubdd and the lcdual Scrvicc ,N : E:.'
i Tnbuna] "J'hxs sceins to be dzscrumnatory trcalmcnt offending Article 4 & ) ; ‘

- 25 of the Constitution of‘ Islamic chubhc ofl’akxslan 1973 I-unhu' the

: nppullants have been dxrcucd bv s ,V

dle of locus pocmtcnlmc bccuusc. the ~
Hon'ble Suprcmc Court of Pakxslnn lms con

sxslcntly held thal (hc bcnuﬁt
once gran(cd and actcd upon crcnlcd

a vested right’ which could not be
(C
wuhdrawn umlnlcrallv in \'xolnlxon of n

e —rT e
e H
-

Aural justice, Jq. is.an c.,nbhshcd :
a civil *xcrv:m(
passcd by lhc competent aulhouly \Vllhoul

lavw (hag bcnc[’ls received hy cvu] under c.rmncous ordey
' .my alt on e p_.lrl ol civil’
servant could™ not bc recovered cven jr

A the beneticing order’ wag - L
sulm.qucn(ly withdrawn qof ru.uﬁuf We are l'muhul (O tiake this vigw- in._ | N

-~ the h"hl of the Judcmcm el Hon'ble Suprcmc Courl of anslan reported in o .

St Wi
PLD 199" SC 207. Hence. 10 this ‘extent, the impugricd orders are' not e SRR

. : . ‘_' P ‘
legally sustainable ; .md liable to be scl a\ldc. , , ) ] : v
7.

Wc wauld kac. o makc an cmphas.s-on the sudgments of the e

l'nbnnal in Appcals No. "24(R)CS/‘7OIJ and 381 o 40§(R)CS/201§ .daL‘cd” : |
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U5.10.2015 ang 14, l""'()lb wherein the LOIHIOV\.-'\\ relating to Mealth

Allowance has alr udv been resolved. When confxunu.d with the said faet,,
the respondents ha\c failed 10 dcn\' the lact. As such, the .xcnon ol the

respondents .lpp\..ub to he m\.ou,xsluu in the light of . the .1luu.mc.nlnom.d

Judg;mcms on iiccount of Asticle 23 of the Constitution whxch guaramccs k

cqual vights and equal protec tion of law for cvery citizen, To Lnsurc

uniforrnity rule of uonsxsiuu.y must be applicd whiic conmdurmg the casc

oL the appellinta, Sinee e o ble Apes Conrt vide fis nnl)'nn'nl In the

case reported as 1996 bCMR V1SS hus alrcady held that “rule ol poad

Bovertince d\.m.mch. 1hut the b\.n\.ﬁ.s ul” the said decision be uxlumlcd {o -

other civil servants also, who m.xy not'be partics to the lmbnlmn. lnblL-Id ofl

compelling them 10 approach tlu. T nbpn.xl or any other legal forum. l-Icpct..
the claim of the appcellants is rcquxrcd to be decided on the same analogy/
principle as framed in the cascs ot‘ Dr r arrukh Fiaz Lodln and others by the -
Tribunal vide its judgment dalcd 05 10.2015, 11. 01 2016 and 14.12 201§

S. I'orcgomg in view and lollowmg thc rulc of consmtcucy, thc

impugned ‘orders dated 21 03.2016 and 25.03.2016

direction to the respondents 1o continue the Health Allowhiice alruxdy

grinted o the appellants .~.uu.u 2012, and to refund all d&.duuuon made in

conipliance with the g arders within a periad ol one month lan

the alige the \nl\\ ul'this judye et i reveivad in their office, .\mu. the main

appeals h.nvc been .lu.(.plv..d wlm.. Petitions wre I..o ‘u.cc.pu.d

. . t

v, Judgiment 1o :lppl_\_' all the tited :lppuuls mukatis mutandis,

10. There shall bc o order as 1o costs. ;
11. . Partics shall be mformcd accordmgly : !

o . MDMBLR
ISLAMABAD

18.07.2017 . - R
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05.10.2015 and 14.12.2016 wherein the confroversy'relating.to Health

Allowance has already been resolved. When, confronted with the said fact,
the respondents have failed to deny the fact.” As such, the action of the
respondents appears to be inconsistent in the light of the aforementioned

. judgments on account of Article 25 of the Constitution which guarantees

equal rights and equal protec‘uon of law for every citizen. To ensure
uniformity, rule of con51stency must be applied while considering the « case of
the appellants. Since the Hon’ble Apex Court vide, its judgment in the case
reported as 1996 SCMR 1185 has already held that “rule of good

governance .demands that the benefits of the said dec151on be extended to -

other civil servants also, who may not be partles to the litigation, instead of
compelling them to approach the tribunal of any other legal forum. Hence
the claim of  the appellants is required to be decided on the same
analogy/principle as framed in the cases of Dr. Farrukh Faiz Lodhi and

others by the Tribunal vide 1ts Judgment dated 05.10. 2015 11 01.2016 and

14.12. 2016 |
. ‘ ;

8.  Forgoing in view and followmg the rule of consistency, the impugned orders |
dated 21.03.2016 -and 25. 03.2016 are set aside with direction to the
respondents t6 continue 'the Health Allowance already granted to the
appellants since 2012, and to refund all deduction made in compliance with
the impugned orders w1th1n a period of one month ﬁom the date of copy of.
this judgment 1is recelved in their office, Since the main appeal have be
accepted M1sc Petltlon are also accepted.

9. Judgment to apply all the tltled mutatls mutandls

10.  There shall be no order as to costs. |

11.  Parties shall be informed exlccordlngly.

ISLAMABAD

18.07.2017
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Muhammad Attique ur Rehman :
etc. ' : ' (in C.A.811/2016) -
* ...Respondents(s)

For the Appellant(s) Mr. Sajid Ilyas Bhatti, DAG - ,
in all cases) " Syed Rifagat Hussain Shah, AOR .
. . ‘ Ms. Saadia Kanwal, S.0 Fin.
Mr. Abid Hussain Channa, 8.0 Fin.
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzaq, AAO MEG
Rawalpindi '

Fc;r the Respondent(s) 'In-person

For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC *

{in C.A.216/16) Malik Itaat Hussain Awan, ASC
Amicus Curiae: Mr. Muhammad Makhdoom Ali -
‘ ' Khan, Sr. ASC - ‘
Mr. Sikandar Bashir Mohmand, ASC
Date of Hearin_g 17.01.2018. "
JUDGMENT

UMAR ATA BANDIAL, J.— By leave of this Court

granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the

several connected appeals before us, the. 'appellaht Federal

_Governr.neﬁt‘ ‘challenges the judgments delivered on cbmmqn
~ questions of fact and law by the learned Federal Service T ribunal

on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments -

impugned in the- connected appeals dCCléLI‘C the respo.ndent

employees of different institutions functioning under the

Directorate General of Speciai Education (“DGSE”) to be entitied.

to péyment of Health Allowance | granted ‘by the Federal

Government'vide'its Office Memoranda dated 04.02.2012 and

06.2.2012. These Memoranda are issued by the Firlance Division

_(Regulat'ions Wing) Government of Pakistan puréuant to

approval gfante.d by the Prime Minister uﬁder the Rules of:

Business, 1973. It would be useful to reproduce the two

smrenne
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- ' Co i
memoranda containing the terms and cond1t10ns for the grant of ‘ o
. i
i
Health Allowance to ehglble persons: o |
“Gevernmient of Pakistan . ; ‘
Finance Division d !
(Regulations Wing) : : i
F.No.2(13)R-2/2011 : Islamabad the ()4‘h Feb,2012. ' i J
QFFICE MEMORANDUM : , b
Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO , ‘
: QNE_BASIC PAY AT THE INITIAL OF THE ' . ;
SCALE TO.THE HEALTH PERSONNEL IN BPS . - . 3 i
SCHEME. 4 . { ‘
The undersigned is directed to say that the i :
Ordinance Ne.VI of 2011 that sanctioned the Career Structure for

Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.

‘Accordingly, CSHP is no longer in the field and all health personnel -

have consequently reverted' to the BPS scheme. In order to i
compensate health personnel for the loss of benefits sought under

CSHP while preserving their status as Civil Servants, it has been

decided by the Federal Government to grant adhoc allowance equal:

to otie basic pay at the initial of the scale to the health personnel . »
in the employment of Federal Government, in BPS scheme, with . ' ;
effect from 1% January, 2012. This will be in. addition to their
existing pay/ allowances in BPS Scheme.

5
=%

P

2. This Division’s OM No. 2(13)R 2/2011-698 dated 17t
November, 2011 may be treated as withdrawn w.e. f 26:12.2011.

e s 2

8d/--
(M. Munir Sadiq)
Deputy Secretary (R-1)”

Sk . : il

“Government of Pakistan ) T ‘
Finance Division . . : 3 Lk
(Regulations Wing)

F.No.2(13)R-2/2011777 Islamabad, the 06% February, 2012 a .
OFFICE MEMORANDUM . ' :
Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE a :

BASIC_PAY OF RUNNING, SALARY. TO THE HEALTH =~ , ? :
PERSONNEL IN BPS SCHEME. ' . : !

In continuation of Finance, Division’s O. M. ;
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the ) |
Federal Government to.grant befefit of.one basi¢.pay of running ‘ o y
salary as Health Allowance to _the. health personnel in the : :
employment of Federal Governiment, in BPS scheme, with effect
from 1st January, 2012. This will be in addition to their exxstmg
allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House Officers respectlvely wef 1.7.2011 will

contlnue '
Sd/-
(Manzoor Ali Khan)
I ' Sr. Joint Secretary (Regulations)” :
(emphdsis supplied) ;
2! Learned Deputy Attorney General has contended
/ ' that the Health Allowance granted by the Federal Gover‘nment is
available to health personnel in the employment of the Federal
2/1 .
‘ / Gover nment in the BPS scheme at three hospitals estabhshed in
P2 . ' . .
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wCE"i&E’ {,.
. Suu’e'
TR

T T S T nﬂrm"mmmmmmﬁ mmmmm T




rrrrr

Islamabad, namely, Pakistan Institute of Medicall Seiences

(“PIMS”),
Institution of Rehabﬂltatlon Medlcmes (“NIRM™). The employees
at these hospltals do not have a career structure in place after
the Career Structure for Health.Personnel Sche-me Ordinance,
2011 (“Ordinance”) lapsed ori 26.1.2011. The Health Allowance

was accordingly granted by the Federal Government as a form of

compensation. It is clear from the two merhoranda dated

04.2.2012 and 06.2.2012 reproduced above that the llealth

Allowance is =gr'anted to “health. personnel”; HoweVer, the

composition of the category of - employees that are e11g1ble for the.

benefit has not been provided therein. The respondents who are .

several hundred in number are unrepresentecl by counsel In

view of the fact that a large number of employees are affected by
the instant controversy, the Court has sought‘ assistance from
Mr. Muhammad Makhdoom Ali Khan Sr. ASC and Mr. S1kandar

Bashlr Mohmand, ASC as amicus cur1ae 1n the matter

- Mr. S1l{andar Bashlr Mohmand ASC made able submlssmns

before the Court that h1ghughted 1mporta'nt facts and

documents on  record which simplified the controversy

appreciably.

3. It trans p1res that ‘an Ofﬁce Memorandum dated

27.03.2012 by the Finance D1v131on (Regulauons ng) clarifies
that the term “health personnelf’ used in the above mentloned
memoranda bears the meaning given.'t‘o tl'lat“ expression in
Section 2(b} ofl the Ordinance. This definition..refe.‘rs to the
contents of Schedule-l to th,ev Ordinance .Vfl;litih. s‘peCifies’ the

service providers who qualify as health personnel. A perusal of

Schedule-I shows that five categories of service providers are
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classified as health personnel; namely: Docto‘rs, Allied, Nurses, .

Paramedics and Support. The services speciﬁed under the
categories of Paramédics" and Support 1nclude Teachers,
Aud10v1sual Operators, Techmclano, Ltbrar1ans, etc.

4. The administrative. M1n1stry for . the health

1nst1tut10ns of the Federal Government at Islamabad is the
Ministry of ‘Capital Administration and Development Division
(“CA-l)D”_). It is an admitted fact that vide order dated
13.03.2013 the Ministry of CADD gr‘anted the Health Alloxﬁance
to the employees of the DGSE and its allied spec1al eduication

centers/ institutions including Nat1onal Trust for the Drsabled

(“NTD”) and the National Council for Rehabilitation of‘Disabled.'-

Persons (“NCRDP”). " The '4 respondents  were 'th,ereby'

acknowledgecl as beneficiaries .o.f the said grant and were paid
the Health Allowance with effect from 01,1.2012 u-'nm
27. 10.20l4; when the Finance Division informeel the'Accountant
General Pakistan Revenne (“AGPR”) that only nealth personnel
working ln Federal Government hospitals.'l and clinics were

qualiﬁed to receive the .',Health Allowance, The AGPR

. correspondingly instructed the DGSE to stop payment of the

said al-lowance.to its employees as no budget allocation for the .

said emolument'h,ad been made.in the financial year 20 14."15‘

S. - The diseontinrlation of their. Health Allowance was
taken to the Islamabad ngh Court by some of the respondents.
Vide order dated 17.9.2015 the learned ngh Court rcferred the
d.1spute to theSecretary CADD for passing a speal;mg, order
thereon and tlll then restralned recovery of past payments of

the Health Allowance from the affected employees of DGSE and

allied centers. The Secretary‘CADD heard the,partles and by .
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i_‘; . order dated 21.3.2016 rejected the entitlement’ of the .

respondents to receive the 'said allowance. The principal ground:'

of his _decision is that employees of the DGSE were engaged in
the process of edncation, training and rehabilitation of disabled

children and therefore did not fall Within the ambit of a health

wim s e

organization. The respondents successfully challenged the said

order before the learned Federal Service Trlbunal Wthh has,

5 E g EEE R AT

r, inter alia, by the impugned judgment dated 18.07.2017 declared

preEs)

that the. respondents are ' entitled to the grant of ﬁealm
Allowance. | - : . | | - " 1
6 Learned Deputy Attorney Gene1al has contended
that after the lapse of the Ordmance that had prov1ded a career " ' "f

structure for the doctors, nurses and paramedlcs Workmg in .

PIMS, FGP and NIRM, the Health Allowance was granted by the

Federal Government as comipensation to. the said health S

personnel. . He was, however, wunable to 'sh'ovv any

contemporaneous direction issued by the Ministry of 'CADD'.or :

the Ministry of Finance that reé_tricted_‘ the grant of the Health
Allowance to - the claimed employees of - the three hospitals
specified by him. As already noted above, the definition of health

personnel provided in the Ministry of Finance Office - :

Memorandum dated 27.3.2012 is wide in scope and therefore_ : -

unhelpful to his plea. ‘ o - : o

7. ‘We have examine'd ‘the 'deﬁnition of “health

personnel” adopted by said memorandum dated 27.3. 2012 from

Section 2(b) of the Ord1nance which is to the follovvmg effect

“b} ”health,perso'nnel” means a person who holds a post in any
institute or organization deli\{ering services in the heaith

T e,
R e S R T

séctor and included in Sehedule-l, but does not include:

e Y

i) a person who is on deputation to the Federal
/ ’ Government from any Province or other authority; )




ii) a person who is employed on contract, or on -work .

charged basis or who is paid from contingencies.”
8. It is noted that the foregoing definition of health“
personnel covers persons holdmg posts inh any 1nst1tute or
orgamzatlon Who are dehvc ring services in the health sector that
are 1nc1uded in Schedulel to the Ordman(e Learned Deputy

Attorney General was unable to distinguish th_e respondents,

who are employees of the DGSE and allied institutions/ centers,

NCRDP and NTD, from the paramedic',and support staff
positions that qualify as‘ health personnel accofdin_g to
Schedule-1 to the Ordinance. It is not denied by the éppeilant

that education, training and rehabilitation of disabled ‘Persons

are services provided in the health sector. These services fall. |

within the terms of Schedule-I to the Ordihance and therefore

the providérs thereof qualify as health personnel.

9. 'Acéord'ingly,' not.ohly‘do' the responderits fall within

the category of persons who are, in terms of Finance Division

' Memoranda dated 06.2.2012 apd 27.3.2012, eligible for grant.of

the Health Allowanée but their. entitlément has in fact been

admitted by both the Ministry of CADD and Ministry of Finance.

In this respect the aforementioned letter dated 1‘3.3.2013 issued

by the Ministry of CADD is referred. Also the affidavit of the

Secretary Finance, Government of Pakistan filed in the .

- Islamabad High Court pursuant to that Court’s order dated

20.3.2015 passed in Writ Petition No. 4007 of 2014, specifically
records that the proposal Aap’pro.ved' by ;che Prime Minister vide
Summary dated 25.1.2012 did not resu'-ict admissibility of the
Health Allowance to the personnel of the three hosp1tals

(identified by the learried DAG) F‘or that reason the Finance
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Division Memorandé dated 04.2.2012 and 6.2.2012 made thé

allowance availableA to all health personhel employed by the

i eGSR ST it

Federal Government in the BPS .'S'c':herﬁc. |

10. As a result, the said allowarice Wais, paid to the

B T Tres

health persofmel of the DGSE and its allied institutions until

27.10.2014 when the Finance Division instructed the AGPR to

. confine the grant of the allowance to employees of Federal = I S :

i .

R

. Government hospitals and’ clinics. This instruction represents o

merely a change of opinion which is not occasioned by an

amendment in the terms of eligibility for the Health}AlloWancé.

Therefore, as fhe Memoranda ‘dated 04.2.2012, 06.2.2012 and

4 ST b TR

27.3.2012 issued by the Finah'ce Division, Governmem of

Pakistan still hold the field in their driginal terms, there is no

" merit in the objection by the learned DAG .to the entitlement of

the responde,rits" to claim and receive the Health Allowance.

11, : As a secondary and also tenuous argument, learned G

LR

Deputy Attorney General contended that the Health Allowance is

granted under executive fiat without any statutory b‘acking,

therefore the same can bev'w;ithdrawn by the Federal Géyernment , N

at any time. That is clearly a flawed contention. It is admitted

S ToNE

that grant of the Health'AlloWéncc and the terms of eligibility to

receive the -'éame were determined by the compefent aﬁthority;
Ministry of Fin‘ance‘ iﬁ g‘ccorda.nce with Rﬁlés of Busiﬁ_ess of the
Federal Gove:nment; The original te?‘ms',bf the said la\&ful grant
still .ﬁold the field. These We-re 'acted'upo.n‘ gnd payment of the
Health Allowance .to the. respondents has confefred a -vested
right uijon them. In suc.:h circumstances, the executive is barfed

by the rule of locus poenitentiae from unilaterally rescinding and .

/ - retrieving the benefit availed by its recipients. Reference is made

-
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) to Paki'stan, thrbugh the Secretarv, mestrv of F1nance ve..
i ;:? Muhammad Hlmavatullah Farukhl (PLD 1969 SC‘ 407) and 4
The Engmeer -in-Chief Branch vs Jalaluddm (PLD 1992 SC
207). Therefore Wlthout a change of the terms of eligibility for
the Health Allowance even the prospectwe exclusxon of the |
-respondents from rece1pt of the beneﬁt shall constitute arbltrary
and unlawful action. :
. 12. In the c1rcumstances we do not ﬁnd any error or: g
defect in the 1mpugned Judgments of the learned Federal Servlce '
Tribunal datedr 05.10.2'0154‘ 11.1. 2016 and 18’.7;2017' i\
Consequently, these" appeals are dismissed and the entltlernent
of employees of the DGSE, allied inetitutions/ centers,_NCRDP t
and NTD to. receive the_' Health Allowance s ‘affirmed.’ |
Sd/- Mian Saqib Nisar; C¥ | |
Sd/- U ar’A Bandzal, 5 B i :
- Sd/- Ijaz ul Ahsan, o

oA He: g/ > g/ 202> cswucummal
Date of Presenintion: z? 6:b -2
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Oj_‘ﬁce of the

- Accountant General
- Khyber Pakhtunkhwa Peshawar
. Phone: 091 9211250 53

No HAD/Allowances/Corresp /2017 18/422 o Dated 19 04 2018
© - To . , ' ' s
' o i
o The Branch Officer, . o | T
~ Pay Roll-4 Se‘ction.; S , t
. c " : o I

Subject: _COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED h
IN_CIVIL APPEALS NOS 1631-2112/2017,216/2016 &
~ 806-811 [2016 BY THE SUPREME COURT OF PAKISTAN "

I am. d1rected ‘to enclose herew1th a copy of AC,)(TM) S
~ No.TM(F)/T-40/Health- Allowance/2017 18/138 -dated = 0S. 04.2018

alongwith Honorable Supreme Court Judgment for further complxance':""
‘ 'under 1nt1mat10n to. AGPR Sub Office Peshawa.r accordmgly

. D:\My Document\HAD Section\éomplainf regard.doc




P,‘ . . . ) o ‘ "‘ ;

-2 T OFFICEORIHE
3 N TANT GENERAL PAKISTAN RLVENULS |
-"Sub Office '

- PESHAWAR : '
Ph No: (091-9211278), Fax No:091-9211301
| No. TM(F)/T 40/Health. Allow.2017-18/ /3 o . \Dated.os 04.2018
\/l‘he Accounts Officer (HAD), B N @ .
. . Office of the Accountant General, L ' sl
L C Khyber Pakhtunkhwa, Peshawar. : ' ' o

.Subj‘e_'et: COMPLIANCD OF_JUDGMENT DATED 17 01,2018 PASSLD'IN CIVIL

APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806 811/2016 BY THE_S’-:"

SUPRL‘ME COURT OXF PAKIS'IAN - ]

S

Please find enclosed herewrth the Accountant, General Pal\rﬁtan Revenues,

: Islamabad letter NO-TM/ 18- 64/C1rcular/2017 18 Vol-B III/589 datecl 12.03 2018‘ aloug-wrth 1tsl

enclosureson the above sub_)ect o L o ' i ~

~The Supreme Court has made the employees of Dxrector Clxeneral Spccral
Education, its allled mstxtutrons/ Centers, NCRDP and NTD entrtled for I-Iealth Allowance
Hence, the Drrector General Special Educatron has been transferred to Provrlnce under 18“‘
amendment and become a Provincial subject. It is kindly requested to take the requlsrte actmn on

the above noted subject Judgment under mtlmatron to this ofﬁce for onward submission of -
" compliance report before the court. ' y

 E C S Accg;

" ~Cbpyforw,drded to Accourits Officer (TM)/
- G-8/4, Islamabad.

i |
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2147 adboe Relief All 201 © §,337.00 . . - .
Fﬁ\‘ﬂEﬂTS R 140,035.00 DEDUCTIONS : 8,769.00- KET PaY 131,241.00 -\0_1.08.'2018 31.08.2019 .
Branch Code: 211142 HAYATADAD UNITED BAHK LIHITED HAYBTADAD . fccat. Mo: 010-1697-1
QN?!‘HS BATIR QUL : CHIG: 1620269666351 Pesig: SENIOR TEACHER <e5289470) Crade: 17 HTd: 7280988-8 . Buckle Hn.: : gazetted/Hoa-Cazetted: € . . I
. FRAYHERTS AHDUNT ODEOUCTIDMHS. ANBORT -~ LDAR/FURD - PRINCIPAL | RERALD . DALARCE .
0C01 Basic Pay - 40,779.00 3027 BPF Subscri tion - Rs - 4,270.00- - . ¢PFE. 471548 : 254,438.08
1001 House Reat Allouance. §,650.00 3501 Deaevolent Fund . 800. 00~ IHCOHE TAX 8,765.12 1,628.00 8,1?7.40
1550 -Special Allomarce 2,118.00° 4004 R, Benefits & Dertd © - 2,136.00- i . -
-1547 Hedical Allom 154 (1 1,905.00 3609 Iacore Tax 814.80~
1985 Health Professiosal 48,770.00 - . .
2148 152 Adhoc Relief A1l -~ — 1,190.00— -~ —- e _
2199 Adhoc Relief Allom & 750.00 - - T e o -
2711 fidhoc Relief A1l 201 3,895.00 .
2124 Addoo Belief A1l 201 4,877.00. L .
2747 Adboc Relief ALl 201 4,807.00 N .
115 772.€0  01.08.2018 31.903.2018

’

5o

. PATRERTS )
Tsvaach Cude: 223487

n.
B 0zu-

. 173 792.00 DECUCTIONS
ABRICLLTUAE UHIVERSITY, PESHAMAR.  HALIS DREK LINITED

- N HET_PaY
AGRICULTURE URIVERSITY, PESHAKAPESHANDR

Aoeat HoT 14677100007083 : - ’ i

0692 Dasic P3

1002 House Regt Allowanee

1630 Speciai Allemasce
1347 tledical Allom 1574 (1
1645 Health Professinnal

. 2148 157 Adhoc Relief ALl

. gRIC: 1730134134780 . Desiy: SEVIRR TEACHER . (80289474 Brade: 17 HTH: . Buckls Ho.: . Cazetted/ion-fazetted: &

AnOoU Y "PEDUCTIDRS ‘u nagoryY. LOARZFUIRD - © PRIRCIPAL REPALD _BaLARCE R

48,770,038 3017 GPF Suhscrigticn - Rs 4,270. 8- -CRFE: ' 249 ,655.08 . M

_ §,6E0.06 3501 Banevelent Fund - 800.00- THCONE TAX 9,785.12 . 1,628.00 .8,137.48
2,118.00 4004 8. BeneFits & Ooath ¢ © 2,136,008~ - R
1,985.00 3689 Incone Tax 814, 00 . -
49,776, 98 : : "

1.100.03




PESHAWAR HIGH COURT, PESHAWAR.

FORM ‘A’

FORM OF ORDER SHEET
Date of Order | ORDER OR PROCEEDINGS WITH SIGNATURE OF . l
or Proceedings . JUDGE/JUDGES ‘
1 B : : 2

19.09.2018 | W.P No.4301-P/2018 with Interim Relief;

Presént:  Mr. Muhammad Khursheed Khan, Advocate,
' gcounse'l for the petitioners. :

‘M. Moeen-ud- Dm Hamayun, AAG for the
*respondents

* %k

|

' Desplte dlrectron of this Court dated 11.09. 201 8, l
the Advocate General Ofﬁce failed to check the relevant

| ‘

quarter i.e. respondent No.2 and apprise the Court about the !
l
|

conse‘quences. of the impugned letter dated 03.06. 2018
Today, the learned counsel for the petmoners produced 11
another letter dated 14.09. 2018 whereby the Dlrector %ocral . N
' Welfare & Specral Educatron Department desprte repeated i o
remmders of Accounts Ofﬁcer has failed to provide the {
requrslte admrssrbrhty of health professronal allowance from |

Finahce Department and release’ of budget through SAP |1

‘system undér object head of health allowance is'étill awaitcdi
The letharglc and disobedient attltude of the concerned officer
has exposed hrm lrable to.be dealt with under the contempt of |
Court laws,‘ however, taking .lement. V1ew, the Secretary
d\};’ Financel l(hyber Pakhtunkhwa, Peshawar " js directed .to

personally appear before the Court and explain his posmon
) \‘ E"‘*‘

CEX AW NER
Peshawar High Court



2

“)'..qrdm ~ - .
Date of Presenta
Noof Pages, |

Copying fee-..

Date of Prepar:

~ Bude of Delivery of Cops

Yirpived By el -«-'-xu-&g-.y

.o.—-......‘a.‘ﬁ...~j

tion of Application.

tion 6! Copy.

To come up for hearing on 04.10.2018.

Interi:m Relief.
Notice for the date fixed. In the meanwhile,

Professional health allowance shall nof be deduicted from the

[

petitioners.

R L L T

:*Ayub“‘ Hon’ble Mr, Rooh-ul-Amin Khan & Hon’ble Mr. Justice Qalandar Ali Kharn.




|

GOVERNMENT OF K‘—IYB“‘R P AKHTUNY <‘-t\’\i A

'}ZAKAT_ USHR, 32 CIDL"\!E‘ FARE, SDEC‘A‘ D\JCAH()N o
: & '\'\]O[\"r—j\ = t\“DO\f\.:\"f“::\ll DEPARTI TENT

SU'\RWC\P\’ FOR PC’O\/h\f“t/\l CAB 4 tNt T |

Poweiita P REL S

Suhjecti- ‘DRAWL, 0 I EALTY AHOV\ (ANCE BY THE & Lt\ftl‘\_,t.., 1:'5 (O

RISy

I T e
SPECIAL EDUCAM(‘\\‘ . ' , 1 :

yiyP.No. 430/2’0'\8 WAZEER SHAH VS GO\/Ers\}r\ﬂEt\t’t'o_'tj WY BER
PAKHTUNKEWA ' s A

/

from Finance, Department Khybef pakhtunkiwa and that in C&s& the released

- |
pudget is not been up\oaded so- the SAP System, the pa\/mont of \\ea\th

Allowance will be stopped (Annc,\ ). K o

5. ' Accord‘mgty the empto\/ces of Special Education fi tt—d v'a \/Qrtt cetttioh
under  article 199 ot the\ COHSththlon o; Pakistan, 1973 and loqm sladl - for

guapension of the above mcnt\oned, letter of Accountant Ocm)m\ Kh \/\J( -
t

pakhiunkhwa and| tor coqtmuatm of Health Allowance. O 19 ()Q 5018 {1 nn
ardor sheet ssued- Dy thmttonm Ahle Court in thc subject vvnt pL,UHHH o m\\nt_

t“l’(.t(l(‘d the Sccrct’ny Fmanco De *mrtmc‘nt Khybet pakhiunkhwa 16 por m\n\\t\/

‘nppum befo re tho (‘OLHUOF\ 0. 10.2018. “\n compliance with the € u\l\l ()IL\HI \\
|-
~ Secretary, t‘mance Depat tmcnt opeared pefore the ! court on 04.10. 2018 and t\\c

‘honorabtc court chroctor\ tho mrwtwry t’m wnea he part tment it \ mtt e mn N

Fealth A\towance shalln ot be deducted from the petmoners (Anncx-\/)

\- |

6. F"ma;t\y in comp.lancL, thh tne orders Of Honorable Ptiéhawﬁr High

Court Peshawar the Secretary Finance Depattment requcsted vide hlb oﬂtcc'

.tctter No. SO(th)/FD/S 2521/20 5 ‘dated O1. 10.2018 advising thts departmont

(o move a cummaxy bemq LhC /-\'tn“m\strat\ve Dcp”xrtmcnt after tho»ough analysis

for the aporova\ to Ch\et \ .‘H'\ISLCl L\hyben Pakhtun\\hv\la (Annc,\-Vt)

7. Pursuanco t\o the ordar of Peshe awal High Court Pcsnawar dated

f 04.10.2018. the Chief" N\\mstor \\h\/ber Pat\htunkhwa is rcwostcd 1o allow the

Health /-\\towance to tho petiioners and implemant the ordar of the Honarhlo
courl. L ‘;_ | j S - .

!



GOVERN HVIENT OF KHYBER /\‘\HTUNKHWA .
/AK‘AT UShR SOCIAL WELFARL_, SPECIAL EDUC‘A I lON
& We wm El\foOWEhMLNI DEPAR FlV]LNI

éUMNARMFOR DROVINCIAL CAB!NEI

EY) AR R
l:

.Subject:- DRAWL O F HEALTH AL LOWANCE BY THE. EMPLO {"ES oF o
' SPEC‘I l'"DU(‘/\AI“IOI\ '
WP.No 43‘0/201 3' NA/‘F’-R SI-’/\H VS GOVFPNMFNT Ot- KHYBER

PAKIE !IUNKHV\/‘/\g . N

1 1'-’ . .
. | e
8. On thelobservauons of Finance Department ‘the dcpanmonl ol fnnin

VVulmro re%pondod u\nd plOVIklx“a the roquisite information. The lnmnm Laparimont

lxl\yluu P.nl\hlunlxhw"n [)ILJ[JL).-\]“ that thoe h.u!jt el case m\y Do placod axulmu [h
Provincial Cabinet (o: appropnutu orders wzth regard to the approval ol T maopoaud

Cellowanee in light of Lu)tu( e \IOI'] \Immx\ ith the ssue of owe ar-payment an g.lllmr nilion

maltlers (Annex- VH) | SR IR
4. . The Chlcf Mmrstuﬂ Khyber ‘“Jl\htum\th in Para-20 of the summary has
nlmn(ly accordod qppac:v‘xl lo pl rce the subject issue baelore the meaeting ol Provineint
Cablnel for ’1pp oval plm S o |
10. . The Prov;incial Cabinet i racuested to al iow the "Heal th Atowarice" 1o he
petitioners and implernbnt‘tl“.t-:'ic'»rc!m‘ of e Monoraie Court, T “
’ . N\
\ '
e !
7 /
| i /
' . // '.
- . R " & -
S N R S Q) 2
P . ! ‘ A

(MUF t\l\fli\"H\'D‘rbx EES KHA Ny :
S:cro tary to Govommmt of }\hvbnr Paikhtunkhwa
cakat, Ushr, Socia !v\/rlmrc pulai Zcucalion &

Women l-mpom~rmm Dco:ulm “.l




GOVERNMENT OF mwmnp-* (HTUNKHWA '
ESTABLISHMENT AND ADMN: DEPARTMENT j\’k /

-{ CABINET WING )
No.SOC[E&AD)9-24/2019 |
o Da‘cerd Yeshawar the 280 Octnber , 2019,

The Secretary to Govt ol Khybcr Pq}rhmnknw

Zakat, Ushr, Social Weﬂ'iret Special Lducaunn & Wumen
Department. } o

SUBJECT: DECISION OF THE MEPTING _OF _  PROVINCIAL CABINET
DATED 22.10.2019. - -

Drear Sir,

“ 1 am directed to fomard hctemﬁi the fo\lowmg clemswn of the
r.j_xyez‘etzngﬂ o_;f ‘vamm.al Cabinet held on 97,10.2019 ander the chaxrmdnshxp ol
Chiefl Mimster, Khyber Pakhtunkhwa for im g}icmamauon

i

[AGENDATEMNO.18 s

| DRAWL OF HEALTH ALLOWA NCE BY THE EMPLO‘(EES OF SPEGIAL
| EDUCATION WP.NO. 430:2013 NAZEER SHAH VS GOVERNMENT OF KHYEuR r
\PAKHTUNKHWA e 3

' \ Decision of the Cabinel:

ia The Cabinet approvmj Hea!th Allowarice toihe devolved e,mpl@yﬁes; of
| special Education mstatutemns at the rate of one funming basic pay -

|

|l : .

\lmplemantmq Iepartment . Zakat, Us’nr social Welfare Specxaﬁ Educattmnfﬂ |
h Women Em_pawerment ;

.a.v...__——--

2. | 1 am 1O request z:h"at an mxplementanon pm‘t of the. Cabmet
decision as requil ed under Rule 25 [2) of the Khyber ?a}c‘pmnkhwa Government
rules of Business, 1985 may: Jeindly be farmished on P pnarmy hasis 1o the

Cubinet Section, Admmmtraﬂon Deparmmt

sx:c:moN ormcma {CABleT‘;

| o 1w
ENDST.NO: *&."’DME’EWN‘ @vﬁ
Copy 10
1. Sto Qecretary Admmism‘auon DCpamnent b
}3; E;A to Additional gecrctary {Cabine et} Administration }?g;;_a;:tmﬁm
5 s

p;g to Depuly Secretary {Cabinet) Adxmmstmmm epaTUNCIL,




COVERHMENT OF KH YRER PAKHTUNKHWA
. L AMCE DEPART MENT

&

Dated Peshawar the 25-1 12019

I\\OT!F\CAT\ON 4
Ny i _ 5 : :
No.FI')QS_Q_‘g?_R—H)B-712019. In pursuance of the Supreme Court ©

e

No.811/2016 titled “Muhammad AtiqL.le—U'.'-R'ehman g Others V/s Feceral Government of

Pakistan through Se€c¢
pakhtunkhwa (Prov'mC'\a\ Cabinet) has been p\eased to approve

rate of one running

Education institutions

-pakhtunkhwa. _ ‘
. i . '

). , The above said allowance will be adm'\ssib\e only o the amployees of

Special Education institutions of Khyber pakhtunkhwa devolved under 18" Constitut'\ona'\

/\\‘nen(;h\"\em. . ) o | ‘

from 'the date of their devolution to Provincial Gc'pvt of Khyber

A secretary to Govt of Khyber ?akht"unkhwa
' Finance Departmeint

I
'

1 No. & Dete Even.

Copy is forwarded for information and necessary.act\on to the:-

1‘4‘/countant General, Khyber pakhtunkhwa, Peshawar.

5 Pprincipal gecretary o Chief Minister, Khybe‘r,Pakhtunkhwa;

5 Principal gecretary 10 Governor, Khyber Pakhtunkhwa. _

4. Secretary to Social Welfare, special Education & Women Empo
5. Director, FMIU F'\nence Department, Knyber pakhtunkhwa. '

6. PS to Minister Finance, Khybe! pakhtunkhwa.

7 PS to Secretaly: Finance Department, Khyber P’akh‘tunkhviia. :
paknhtunknwa.

8:. pPSto Special Secretary, Finance Department. Khyber
g, PAt0 Additional gecretary (Regu\at".on), Finance Department. .
10, Viaster File. o : o - | -

i . '

| ,
werment Deptt.,

SECTION OFFICER (SRA)
S HANCE DEPARTMENT -

5y
aey
=
-
¢ﬂ‘»‘.
—
1
K
.

f Pakistan: civil Appeal

i.

retary Capital /-\dm'\n'lstration etc,” the Government of Khyber -
Health Allowance at thet

Basic pay 1 ihe devolved employees working the Special;



s

‘The Chief Secretary, | . - ' . J 8
- Khyber Pakhtunkhwa, Peshawar. ‘
Subject: A DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

Respected Sir,

ALLOWANCE TO THE APPLICANT ‘W.E.F. THE DATE oF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION

INSTITUTIONS TO THE PROVINCIAL GOVERNMENI OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012,

With due respect it is stated that 1 ‘am the employee of Spccxal qucatxon
Department and is serving as Supervisor (BP- -17) at the Government institute for the
Blind, Swat, quite efficiency and up to the entire satistaction of my superiors. That the
Provincial Goverriment approved Health Allowance at the rate of one running basic pay
to these devolved employee.s working in the Special Education Institutions from the date
of their devolution to the Provincial Government. That the employees of Special
Education Institution under the Federal Government were receiving Health Allowance
which had been stopped/deducted from their salaries against which those employees

- preferred service appeals before the Federal Service Tribunal, Islamabad- and the same

have been allowed in favor. of the employees vide judgments dated 05.10.2015,
11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared
entitle for receiving of the health allowance. That the respondént Department feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through S:ecretary Capital
Administration etc; VS Muhammad Attig Ur Rehman & others) before the Hon’ble -
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 and’ entitled the employees -of Special Educaticn
Institutions for receiving of health allowance. That it is pertinent to mention that the
Government of Khyber -Pakhtunkhwa Finance Department " issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon’ ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from th: date of their
devolution to thé Province. That in light of the judgment Qf-:Supreme Court and
Notification dated 25.11.2019 the applicant time ard again requested the authority -
concerned for the grant of Health Allowance in light of the Principle of Cohsistency but
no reply has.been received from the ‘quarter concerned. That the applicant feeling
aggrieved from the inaction of the authority concerned by not allowing/granting Health
Allowance similarly to the other employees of Special Education Institutions preferred

the instant Departmental appeal before your good 'slelf for the grant of He_al‘th Allowance. -

It is- therefore, most humbly prayed that on ‘acceptance of this Departmental
appeal the concerned authorfty may very kindly be directed to grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolution to the Provincial
Government of Khyber Pakhtunkhwa.

Dated: 14.01.2022. AI‘T“ 3’% ‘t—!l“ ‘

"You’re Obe ! ently

Gul Muhamfhad; Driver (BPS-06),
- Govt: School for Hearing Impaired Children,
| Munda Dir Lower



) ; ' YAKALATNAMA
BEFORE THE KHYBER PAKHTUN KHWA SERVICE TIBUNAL,
PESHAWAR '
OF 2022
APPELLANT)
Gul Muhammad ( (PLAINTIF)F)
(PETITIONER)
VERSUS
| (RESPONDENT)
Special Education Department (DEFENDANT)

[/'We_Gul Muhammad . ,

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocaie, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated.  / /2022 M

CLIENT

ACCEPTED
MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, SFh Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



