13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.
(Kalim Arsha@ﬁan)

Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for

reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B. Q

(Kalim Arshad Khan)
‘ Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of réspondents not-submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on

13.10.2022 before S.B.
e

(Mian Muhammad)
Member (E)
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Cactr No ) /2022
C5 Ne Pate of order - Order or other pracerdings with apnatuee of judpe %
procecdings L
N Il
1 ? f 3

The appeal presented today by Mr. Mir Zaman Sab Advacate may

1 10/08 2022 ,f _
" he entered in the Institution Register and put up to the Worthy Chalrman for
' proper order please, ”
| \
REGISTRAR '
o 2 ~$ 2 I This case is entrusted to Single Bench at Peshawar for proliminary

» © hearing to be put there on l_i;i_l’g,Notices be issued to appetiant
4
| and his counsel for the date fixed.
!

CHAIRMAN
e :
%
| :‘
| i
26.05.2022 Learned counsel for the appellant present and

requested for adjournment to further prepare the brief.
Adjourned. To come up for preliminary hearing on
. 10.06.2022 before S.B.

: (Mian Muhammad)
j Member (E)
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" BEFORE K ¥BER PKHT mmA ;mrwxcr: ’IRZ'BUNAL PESHAWALR

o CHECH&ALIST |
- Case i‘itlei’ V/M/M-A/‘O/% Vs, (/% rQ/M M |
L S.# l Contents ' ] Yes | No
1. | This appeal has beer plesented by: M MM ga;ﬁ v
' ) Whether Counsel / Appellant / Respondenf / Deponent have sxgned the | e
.| requisite documents? ' , a
3. | Whether Appeal is within time? : - v
4. | Whether the enactment under which the appea] is filed mentloned" v
5. Whether the enactment under which the appeal is ﬁled 1s correct‘7 v
6. | Whether affidavit is appended? . v
7. Whether affidavit is duly attested by competent oath conumssmnex 7 WV
. 8. | Wliether appeal/annexures are properly paged? v
o 9 ‘Whether certificate regarding ﬁhng any earhel appeal on the e
' subject, furnislied? . . ‘
-10. | Whether annexures are leglble? !
11. | Whether annexures are attested? v
12, Whether copies of annexures are readable/clear?’ v
13. | Whether copy of appeal is delivered to A.G/D.A,G? v
1 | Whether Power of Attorney of the Counsel engaged is atteoted and v |
" | signed by petitioner/appellant/respondents? .
15. | Whether numbers of referred cases given are correct? - , - :
16. | Whether appeal contains cuttings/overwriting? - ‘ T
17. | Whether list of books has been provided at the end of the appeal'7 ' NV
18. | Whether case relate to this Court? T
19. Whether requisite number of spare goples attached? vl
20. .| Whether complete spare copy is filed in separate file cover? v
21. | Whether addresses of parties given are complete ~
|22, | Whether index filed? hatll
> 23. | Whether index is correct? _ Nl
24. - | Whether Security and Process Fee deposited? on T
‘Whether in. view of Khybcr Pakhtunkhwa Service Tribunal Rules 1974
25. Kule 11, notice along with copy of appeal and annexures has been sent
to respondents? on —
36 | Whether coples of comments/reply/rejomder subrmtted7 on |
27 'Whetner coples of comments/1ep1y/1 eJomder provided o oppos1te b
[ iparty?on.

It is certified that formalities/documentation as required in the above‘table have been fulﬁlled. '

e M Doman Safy pe
s g /ﬂw

D'ated: 4 /04202’"7’/

[N
[ et B




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

APPEAL NO. /90 /2022

JUNAID ALI VS SPECIAL EDUCATION DEPTT:
INDEX

S.NO. | DOCUMENTS ANNEXURE PAGE
1. Memo of appeal | ... | 1- 4.
2. Stay application | ... 5.
3. Notification dated 01.04.2011 A 6.
4. FST Judgment B 7-13.
5. Supreme Court Judgment C 14-21.
6. Letters D 22-23.
7. Salary slips . 4 E 24- 26.
8. PHC order sheet F 27-28.
9. Summary & decision of Cabinet G&H 29- 32.
10. | Notification dated 25.11.2019 ] 33,
11. | Departmental appeal J 34- 35.
12. | Wakalatnama | ... 36.

A
oo T 2Lt THROUGH: Y
of W//‘ | MIR ZAMAN SAFI
s ;% ADVOCATE

Office: Room No. 6-E, 5" Floor,
Rahim Medical Centre, Hashtnagri,

Peshawar.
Cell: 0333-9991564



&
. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR Kl‘n ?'lh,“’,'f' P:'\'Eq.):n'tu kh:va
APPEAL NO.M_/ZOZZ Biary M’?SL__
Mr. Junaid Ali, Store Keeper, Dated 2
Govt: Institute for Blind, Mardan. .
......................................................................... APPELLANT
VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be
Filedto-dayjrected to grant/allow professional allowance to the appellant in light
: of the judgment of Apex Court and Notification dated 25.11.2019 from
Registrarpe date of devolution under the 18" Constitutional Amendment to the
/ ”/f 262V Provincial Government i.c. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor

of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Store
Keeper quite efficiently and up to the entire satisfaction of his superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
Province before the commencement of 18" Constitutional (Amendment
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Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

anNexXurce..... s aseaessessesneenresettsesesunoacenenoannsesetcnnnanoneennnonasne A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUIE..uieruernirerenerneenrnrnernenenennn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEXUIE..iuvuiieiieiriiireiinineenrernmneeeenrseseanacanens E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appeilant filed writ

-petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)

alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure......ceeevceeneernennenns F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
for appropriate order. That the provincial Cabinet approved Health



Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as anNEXUIe....cverveenrnereerneenrencnenenns G & H.

8- That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18™ Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNeXUre...c.cvueeererrerieeerencensernnnncenennnns I.

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATNEXUICerureeerncenenreanerosarannns PN J.

10-  That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973. '

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973. .

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



\(}) Vozaliona! Tra! w:r‘q Centre, for Disatled Porse n. Mardan
3. Soecial Siusstion Centre for Vigualy Handl ua::,: Ch_‘fdran, Kemat| +
: E. ‘Natisnat Saectal Edueation Comalex (SHC. MRC, HC & HIC) Pasiawar
7 1 Hostel Faciities Naticna! Special Sducation ComzeX Pcshawa'
g, Vocationai Training Centre ft7 D'sade 'agd Person Pashaw .
LA 3. Spacial Educalign “Cenlre for Visually Handicapoas m” iren C?*a».‘sa_:‘a _
¥ : - 10,  Spec ial Educaticn Centre for :’M'S’ca» Hanzicansasd Jl idren, A br‘ﬁ"&i?s:S:
< 2 ' ::, t
TN ’ \ : £ I4
. \ \‘ o L»f “ . . /7/:
R - : ) £y [JRN Y 19
S "\'\“'}, : /C\‘Uh? mmad »«a"'
~ ! r::‘ Yiam a
A Tra 1Asnages ' :
' Prriing Corporation PaXistan.Piess ;
hd |
iamatad, ‘l
cC-

70 RE PUBLISHED IN THE \EXT ISSUE .
OF GAZETIE OF Pm{is.,\ PART- :

;

i."‘F PRty Le ! 1C arg (:,'
UO\IC NYENT GF BAKISTAN

g . ‘
H 3 e Tt

NS \’ Scciat Watfare & Soacia! E&uzztion
‘ |

islgmasad, v s
N ﬁ S -— bl i
|  NOTIFICATION ;

o

- A

On raarganiza y’sn, of Tedergt Sasreladal in sursUsnoa:
i
1l

 (Egnteanth Amendment) Acl: 2010 (Act NoX of 2013)

Miristry of roms Welfare & Spec|a1 t:duuahon ars raﬂaf,..ad la '."e Ssc:al wal

%

Special Education Depar‘nentGO\femmentor Khybe Pakhtam Khawa

Sgecial ~docaum Centte for Mentatly Retarded wl ren, D KRan

1.
2. Special =8 catOn Centre for Hesring Impgired Chitsren, Swat
\,a/. \ Naticnal Spe:za{~db..at :C"m.;x \ardan

' i
. Sectretory, Fincnee Division, amcbod:

1

1

2.

3. Secr Mf‘w Cf‘b"*ot Clvision. isamabad. E
4. Secre!lry. LS"‘D snment Divisicn islomobad.

5. Chel \acrev"\,f Gove ament of KPX Pathawt!.
't

o

pA MALFOICT K, T octer Genatl =S \'\'XJ"' }ES L_,\‘_,-'.‘:Shf

Oivision, 1 artobad:

oy VA~
7. Mo Muh\,m"n_,d thohid Sddicut. u-rec o Gene! J NS Wi Q

cs1obhshm@1 Dwisicn, Is: \,rﬂc.;ou

B. ,Secra\a:y.S

Governmenfof KPK, Peshaowar

. 9. Concerned Cenle:
\0:Ottice Copy:

Secrersny. sr‘ie' orovincict Coordinghion Dvisien, klomehes.

J

cic' Weltera & Spac’ ai ccucc*'gor‘. Deocdman{

fare &



/m/u ment .\/:ul - i ' g 8
ln (hc l ulu .:l bu \'lu. Tr 1bun i Ibldmdl).\(l

/\ppc,cmls .\u ‘hS to "§7 3. 757 10 793, ‘594 o 91 \ 918- /\ 91‘) ta
94 3.998 1010435, 1108 o 1179, 1224 10 1243, 1265 (o 1325, 2327
o 2.350. 235210 23688:2368- A 2369 10 2443, 2446 lo "484 &
2487 10 2501, 2308, to ZDZO(R)CS/ZOlG withi M.Ps,

le&‘l':}_(‘,l ;\]_Il]'. and nlhcx-s‘ '
Versns - _'

Sccrchx) C‘ mx( 1l Aclmmu.u

ation & Dc_\'t.lo,.uu_ut Dwx.smn.
Sccx u.uv Finance Divi

me .md A(‘I’R Isl.mmb.xd '

Dalc of Institution : 04.‘04.2016,-ctc. :
Date of hearing . : 17.07,2017
"~ Datcof Judgment : '18.0.7'.2017 l
. ' 1
Before: Sycd R.xﬁquc Hussain Sh.\lx, .md i
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06.02.2012 for grant of Health Allow—mcc, cqual to onc,bnsxc pay of

running salary o thc health personne! in thc cmploymcnl of &'

Government in BPS Schcnu. weef. 01 01.2012, in addition lo the q,\n lmg

_pay and 1llow‘mcu in BPS scheme, IIc x'lh allowanee had b(‘t.l‘l pmd ta lhc.

contemporarics of the appcllnms in ather Govcmmuu HOSpllalb mplu hngv

PIMS, F cderal Gowt., Pulyclum. CDA,ICT, Pakistan R.nlwuys and P eC

Ihc prv..scnl appcll.\ms vudc nmpugn-_o ou.h,rs d’m.d 08 08. 20 lll4 21, 03 401()

2oy \rv_,w. e, ., : ‘ .
A gt v : Lo :
ur'.u ‘/,,{_\) N B

I
¢
I
I

) . . ‘."; 1
) 'cu.rul S A P Y , S o '
o AR .J:\f' S ' |

L$£|ot\ h
Azhir Nadeem AV'\n.

e cral= .

Lroll R
Govcmmcnl Scmcu ”()'wpll.ll l\l.\mnlncl uc but it \».u (h.\c.onunuu! to ‘

Viith this 'j'u'v.lgmcnl P

B e ettt

A :

SNV

-

T
4 FA3ER

o
N EErah:

oo = $24

AT TR




mxu :5.03;2‘01(. 'i'ixé

. (u o pu\nnml ol Dnu.hu

o CALDD ili¢ s.mpioy

of 16 uwuuuums ol UCmI

‘funcuom and the scnu.cx hunn

) AGPR vide letter dated 08.08.20]

“other orgammuon Dcm;_' ap
No.3784/2014, 3 IRS82014 :uul 4()07/"(”

.thc {i ollowmg manncr.

565 fo 573(':()('13:’2016. ehe, with- MLy,
L
velapment

08.2012 '.\Hmw.d Hc..xllh Allowanee
il General o S

b(.uc .u\, (

apital Adnmmh.m(m ‘k De
l)n‘nmn (( AKDD) vidé fe

e (l.uul 06.0

peeisl l.dut..\llon (l)(;bl..) and

arted paying the said Allow;
with L'“l.l.l llum DL

the ,\Gl’x\ N.umbad st ance 1o these pc"sonm.l

. l)m' lu nlv-uunumll\'c'm(mn ul
ces of I)GSL blmlLd agit

vitde h.l't"'d el 13, l“ 013 .xllu\v

mr\'
ating.the maucr willy !um who
ed lh..ll(h Allowanee to

»and allicd’ ul\u..mon cuuu.s, cle, in vu.\\' ol

rcnduul by (hcm in provxdmg Health
Scr\ 1ces Lo the disabled and speciad cliildren v

and the AG}‘R accorduwlv started paying ihe .s.ucl .xllmv.uuu to them, The

4 mloum.d llu. Dm.clox Gcnu‘.ll DGbL
ad not pm\'ulul l)udL.u
2015 for he said Allowance, hcnu.

that I‘manm. Division h

« he payment of said Allowancc be
leppcd by submlttmg the computcx ch

bubscqucmly the Finance Division

but the CA&DD. parked the budget.

anges lhmuph concerned DDOs,
.nllou.ucd budz,c‘l for lhc s

and latcr on allocated thc wnc to somc

wrieved ol \lopp.lbc ofllu
letter  dated OS 083. ZOM lhc a(‘l-.clcd -employces  filed Wit l’cti(io?

4 which were (Iwmxul of’ by: the

I-lon‘hlc Islamabad Hu I (,nml lsl.un.nb.ul vuk, order d.m..d 17. ()‘) 2015 i

XXX NXN
“4.  In the lwlxl of the above,

alonnw:lh the conneeted petitions aic converted into
‘representations deemed Lo be pending belore the Iearned
Scecretary CADD. The learned Scerctary CADD shal]
.« afford an oppertunity  of - hearing 1o
) representative ol the pctllloncr\ and,
spc.lkmg order, It is expeeted that uy

inter alia, take into conmdcrauon

)s\)\
“the mshml petition

an  authorized
thereafler pass a

¢ Sccrcmry shall, -

a) -the affidavil dated 26.3 3. "015 filed h) the Sv.ucl.uy
Financge, during the proceedings before this ('ourl

b)Y the fhel that i n some-cases the Fealth /\HO\\ancc

. Was paid fo the ¢mpioyees by ihe AGPR pwsuant

) u.\. approval given by the CADD:

<) The equest macde by and  on hchnlt nl' !lu.
petiioners that in the circurstances recovery of
. the  Health /\”0\\.1.16(: would cause

inmense
hazdship:. and . '

d) The fact that The pclitioners are, criployces of-

’ LY ~e . " 1 vy .
AR m N t'] dulu\..n departiients  and entitics  under  ihe
\ L

Q : '
,:\c:llc v"-:-'“a' ".l"' '- ' ' a

/M,.,yw. N
P e Bamvaer SOk ' '

N . I}
Y} .'h\-a" D .

all the: unplnycu .

ith L.('ls.cl fronv 01.01.20]2

allocation. for the year ZOMm .

aid Allow.mm_ -

said 'Allow:mcc \'ldc .




I L3 50510 STIIRUS2010, ce. with M4,

_ administrative umuol nl CADD and, therefore, the

e catitlement  ar “eligibitity  shall be, tken  inlo:
o consideration  in. the light of’

d\.p wrliment or \.nm) st.p:\rau.l)'

status of  eheh '’

. S .ol order o meet the cends of J\l\llu,, it would bc'

: apwrop.mtc that u.covcry of the Health Allowance alrcady

paid 10 the. cmpIO) €cs is_rccovered after’a speaking order has
S been passed by the learnicd Sceretary. It is cxpected that the
© . "Scerctary CADD bh'lu pass a spwkmg order preferably withiny'. . : e
b 90d'x)<"" o ' LE
xxx o S '} XXX - E sy o0

She Scurctary O /\‘\!)I) alter prusing 1 llu lumt' und mlnulm[, ll\c1
opportugily . of lu..umg w the authorized lcpxcscnhlwcs ol the:
-petitioners - (now .\pp\,ll.una) on 14.03.2016 p.w‘«.d the order dmui‘,

21.03.2016 and dccl:u‘t.d the CA&DD's' “letted d.xu.d 13.03 2016~

-allotving Iealth I\NO\VM\LL to the DGSL unployu,.. uul.\wful, “b'““-"i—
‘ the rulcs, \'oxd ab initio .md dirccted the AGIR. to recover “the said]’

Allowancc from their salancs in casy, msiallmanS. : %

v‘; 2. _ ln llus backdmp. lhc appclhms ﬁlt.d the instant uppc:'\\\xl with
the fol\owmg pr’wcr. . : ! |

“Itis, lhcrcforv., most rcspcctfully prnycd that thg,

. ‘appcllant being. cntitled to Health Allowance being |
covered’ under catcgory of Health Persofincl, the said [\
‘order dated’ 21.03.2016- by cespondent’ No.l . may
therefore, be sct aside and it be declared that the uetio L
“of respondent Mol in withdrawing the said alloveangs’
and rccovery (hereof from the salarics of appcllants, is
malafide, illegal, violative of principles: of locU\ K Coy
pocnilentiac, unfair, umusl ‘unrcasonable, '\rbxlr'\ry B
fancilul and capricious and that are cntitled  to lccuvU : '
the same,. from the date it has bcc.n wuhdr.\wn aml : o
sloppcdlrom p.|ymcm : - R

s . . i

3. . 'lhc lc\xmud counscl I'or thL (xppclldma ar g\icd' tha

appcuams “being Federal govcrmmnl S-..rvnnl., under  Atticle 2
' Consutuuon of the Islamic chubhc of Pakm'm 1973 aind covcxcd mdcr_

- Section 2 (b) of .Civil Scrvants Act, 1973 wcrc cntitled to all pn“ and

\ru'\cr.» '
O.M. -
‘lca;'ljk' .

" allowances pn,s\.nbc.d by Federal Govermmeit lm s s.mploycu.. g
statcd that Ginacial dlrccuvc conhmcd in M\ms\r)' of I'm.mcu
" No 2(13)11-2/"011 dated 06.02.2012 was’ \mambxguovs and | J '

shpulnlc‘d :\dnu\sﬂnluy ol Health ‘Allowance! o .\ll health puxon el iuﬂ

!
cmployment of Federal Go\'unnu.nl n BPS bu.hx...u. but dc.\pltc lh&s;ud:- :

oo
notilication of lln Finanee Dmsmn. the .\pps.ll.mls were dt.pll\'ud ol dhe

LN . : : . .
Ohg; .

. Federall .-u.w' i':mml !

I}
-oS-ull‘c)'.u’f, . oo . . ' . - i
1

i

v M
v




L . 4. suﬁms,}(x()\.\/znm

'.";s'ud bcnchh lu ﬁ'l[‘PO'l of hl

’ appc”nn(s lufcrxv..d 2 the ju,
l.\ 05.201% and- 14,12,

§73 (RYCS72013. ll:(» oSy, sy
405(R)CS/20lG and pr'\\t.d for.
vchcmchlly.argucd th

angd cold m lhc s

S v cr smn the

h..xrm.d counse] {or
lvnu.nt-. ol IS

dn(cd 0s.10, 20is, 11 0l. "016
als No ""4(R)CS/"’OI v 867 (g
(0 l"Sl(I\)(.,S”’Oh & 3§]
the SUC reliefs Tlu.
at the .Lspomlcm l‘m ince Divi
ame breag
lhl. .'lp,;t.l 15 in paia

e

’()lo pu»xcd n /\ppu

fo

Icnmcd counsel

is.on e unch md it had

3 el thae PATWiIse. ¢

.l....\‘.:ll*
Islamabay Nigh Coun lslnmnb:\d whilc, on he other hang, they dcclitiul
“the wnc «.l.’nm vi 03, "()l() Hc_ conluldcd

that the bcnurl
' oncc Lranted and acye

d- upnn h.ld created ay

Withdrawy, uailaterally, iy viol

feamcd counsel Yor the

ested right whigl, u)uld not bt.
ation of pnncxplc of naty

ral m..m:c Hu.
appellang lasrly argued ()

al impugneg orders \v«.rc.
having ne sunctity  of

.unuunlul 10 punishiment w

void ab initio, coram- “Nensjudice " ang

lw gy
withdrawy) 7 \lnpp.qm ol

Nathary

|
hich cmlld not
Le iwarded withoug adopling, llu. due Process ol [y

pmvulul uudcr the
3
(;u\'umm.nl Servanty (l Hlu

«my uml Discipling) l\ulu.x 1973, -
4, ~ The: appcals were resisted by the res

(hnl lhc s.ud allownmc WS Lo

I

N

pondcnt:‘ It wasg State
.ldmmszhlc (o the

.‘lppcllnn(b as they did ng
l!}" detinition ol healthy

- fall pndcr PRrsonng] | o«.,c.xUSc he
n

A58

~-a person who hcld a pos( m .mv institute or orgnmz

“in the hcalth scctor and mcludcd
the Hcalth Allowancc was

.'mon dchvermg services
in St.hcduh.-l It was further submitted lha.
allowcd provisionally
AGPR on the basis or C/\DD Division’s
subscquently that wasxon sent

its concurrence for

(o the appellanty by the
letter daicd 06.03: 2012 buy
a reference (o (he Fin;
admxmbnhl; of I-Iml(h Allow
E samc on 14 03 20!3 on.the ground that Uu.
of cducation; training - :md rch

with dn.nblhuu.

ance vamon lo scckl

ancc whxch xugx‘cltcd the
Y were involved i the process
nhlh(.lunn ol disabicd. t.luldlcn

and lu.uu. unuld ot be declared he

alth personng] to
become «.nmh.d for the said

.xlluwuucc. The CADD on 13.03.2013 in ity
Comimunicition {o AGPR conv c\;d s

DGsE cmployccs witheut . cu..carrcu
AGPR  made prow\mnal

am.uon of lhl. IIc.nllh Allowanee {o -
ce ol' the Finance vansicn:m‘.d_ the

mavment’ o the appcllants, whxch was

subscquently chsconlinuc;l .\m.r verificaion ar uuulcmuu in ordt.r

prevent the misuse of ‘lhm allowance by

non-cntitled pcxsonm.l It was
submitied h_\; respondent No.,2 that health

J :

i

4 I Lirm ey
.4. i :zx‘!:ﬁﬂ ,
o S {0 /. . :- ,
A‘W /~'.
‘v

| v ele, wslh lvl P% \

the

Ision ‘wwns le\'mg hot
.xdmxuul the clnim of -

u’\.(- in |“\ 1("‘ blc '

nllh personnel meant.

HOTY peesoi |

.l”O\\"ﬂCC was: granted - wigly the

S R et S e N
- ———ay

z
I
R

1




. c..:rru.d uul. by d m\h(l-

. authority nor havc ‘been cngagcd
- They arc also’ not bung. paid-from

civil servanty under section 2 () of (he Civil Serw

S S65 STIRICS2016, ete. witl, M.Ds,
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The :u.pnmluu No:3 i,

that thc 1dcnlxcal cascs litled Dr., .

et vs Sccrcmry Finance were stx]l pcndm;, before lhc

‘Hon'ble Suprcmc Court of Pak:s(an ; ." . ’
_ 5._' ’ Wc hc_'ud thc Icamcd counsel for the partxbs and pcruscd the
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“of respondents, Now. thy lm
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~respondents appears 1o be inconsistent in the light ol the alorementioned

I
83
S. I’orcgomg in view and lollowmg thc rule of consxstcncy, thc P
ol
impugned -orders d.uul 21.03.2010 .md 25.03.2016 are sct .\bldc );vuh i
dircction to the r\.spondcms 10 c.ommuc. the Health Allowarice ulrc.ucly N
printed to the appellants .mu.m. "Ol 2. and o relund all deduction made in -
compliance with the llllpubllsd arders withio o perivd ol ane munth rom .
the date the \up\ ol this judjunen ix u‘\u\'s‘cl i their office, Since llw muin T
appeals have been .lu.(.])lt.d Misc. Petitions are ¢ alzo uccepled. |
. . , i
V. Judggment wa apply all the titled :lppculs matatis mutandis,
10.”_ There shall be no order as 10 cosls. , bk
. : I I AR
11 . Partics'shall be informed accordingly. - . o Y
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U5.10.2013 and 14.12.2010 whercin the controversy relating to Meulth
Allowance has already been resalved. When confronted with the said lact,

the respondems havee failed 10 deny the fact. As such, the action of the

judgments on account of Asiicle 23 of the Constitution which puaranices - B
cqual rights mnd cqual protection of law for cvery citizen. To ensure : : e
unifo;"mity, rule of consistency mwust be applicd while cohsidcriqg tlﬁ; casc )

o l'lll:‘ appelanta, Ninee e Thahle Apes oo vida s Judpiaent in e

casc reported as 1996 SCMR lle has alveady held that “rule ol pood S !

povernance dumandy thui the b\.m.l'us ol (lu. ;.ml decision be \,Alundugl lo -

other \.lVll servants also, who m.xy not be p.ulu_:, to the litigation, ll'lbl(.-ld ofl
compelling them to approach xlu. T ubpudl or any olhv..r lc.gal forum. I-lcpcc ‘
the claim of the appcllants is rcqulrcd to bc decided on the same analogy /
principle as framcd in the cascs of Dr I" arrukh Fiaz Lodhx and othcrs by thc
Tribunal vide its judgment dated 05 10 2015, 11 01 2016 and 14 12, 20lp
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A accepted Misc. Petition are also accepted. H 3 | l

05.10.2015 and 14.12. 2016 wherein the controversy relatlng to

Healthv :

Allowance has already been resolved. When confronted with the sa1d fact,

the respondents have failed to deny the fact. As such, the action |

‘of the
respondents appears to be ,inconsistent in the light of the aforementioned :

judgments on account of Article 25 of the Constitution which guarantees.

equal rights and equal protection of law for every citizen. To
uniformity, rule of consistency must be ‘applied while considering the
the appellants. Since the Hon’ble Apex Court vide its Judgment in tf
reported as 1996 SCMR 1185 has already held that “rule of
governance demands that the benefits of the said decmon be exten
other civil servants also, who may not be partles to the lrtlgatlon inst

- compelling them to approach the trlbunal of any other leéal forum.

the claim of the appellants is required to be dec1ded on the
analogy/prmcrple as framed in the cases of Dr l"arrukh Faiz Lo
others by the Trrbunal vide its judgment dated 05.10. 2015 11 01.20
14.12.2016. ' | . ,: w‘

1
Forgoing in view and followmg the rule of con51stency, he nnpugned
dated 21.03.2016 and 25 03.2016 are set as1de with | d1rect10n

respondents to continue’ ‘the Health Allowance already granted

appellants since 2012, and to refund all deduction made 1rl complianc

ensure
case of
1€ case
good
ded to
read of
Hence,
same
i and
16 and
) I
orders
to the

e with

i .
the impugned orders within a period of one month from tlle date of copy of

this judgment is received in’their office, Sincé the ma1n appeal h

Judgment to apply all the titled mutatis mutandi:s.v,
There shall be no order as to costs. | P
Parties shall be informed accordingly. - L
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- (“"‘r"— Muhdmmad Attique ur Rehman =~ - o C/ ' :‘
i etc. S .~ (inC.A.811/2016) - | |
...Respondents(s) . R
For the 'Appéllant(s) Mr. Saj’id Ilyas Bhatti, DAG - - , ‘
{in all cases) . .Syed Rifaqat Hussain Shah, AOR ' N
: : -~ Ms. Saadia Kanwal, S.0 Fin. ‘
Mr. Abid Hussain Channa, S.0 Fin. - :
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzag, AAO MEG ‘ o
Rawalp1nd1 : :
b 'For the Respondent(s) In-person o ‘ o : f
" For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC’ -
(in C.A.216/16) ' Malik Itaat Hussain Awan, ASC o o 4
Amicus Curiae: - .. Mr. Muhammad Makhdoom Ah
Khan, Sr. ASC - ' ' o
Mr. Sikandar Bashir Mohraand, ASC : ST R
Date of Hearing . 17.01.2018. | F
JUDGMENT - .. | )
‘ g : i :
UMAR ATA BANDIAL; J.— By leave of this Court i
granted on 23.02.2016," 01.4,2016 and 12.12:2017 in the T
~ several connected appeals before ‘us, the appe.llan'tf Federal 1‘ “1
Government challenges the judgments delivered on common: ;
questions of fact and law by the learned Federal Service Tribunal
on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments o
impugned in ‘the cdnnected',appeals declare the fespo.hdent : :
5 employees of different institutions functioning under the
" Directorate General of Special Education {“DGSE”) to be entitled
to payment of Health. Allowance granted by the Federal = v o
Government vide its Office Memoranda dated 04.02.2012 and - B '
06.2.2012. These Memoranda are issued by the Finance Division
(Regulations Wing)’ Government of Pakistan pursuant to
approval granted by the Prime Minister under the Rules of -
AB/ . Business, 1973. It would be useful to reproduce the two
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memoranda containing the terms and COI’ldlthl’lS for the grant of

e

S
- &4’ C Health Allowance to ehglble perSons

Gc»vernment of Pakistan
Finance Division
(Regulations Wing) v
F.No.2(13)R-2/2011 Islamabad, the 04th Feb,2012

OFFICE MEMORANDUM

PRy

Subject: GRANT OF ADHOC ALLOWANCE EQUALTO . : :
ONE BASIC PAY AT THE INITIAL OF THE . L ‘
SCALE TO.THE HEAL’I‘H PERSONNEL IN BPS . : N
SCHEME, } . _ B | "

The undersigned is dlrected ‘to  say that the . i
Ordinance No.VI of 2011 that sanctioned the Career Structure for
i Health Personnel Scheme (CSHP} has lapsed on 26.12.2011.
' Accordingly, CSHP is no longer in the field and all health personnel- .
have consequently reverted to the BPS scheme. In order to . I o
.compensate health personnel for the loss of benefits sought under o Cob ]
- CSHP while preserving their status as Civil Servants, it has been b 4
decided by the Federal Government to grant adhoc allowance equal . i
to one basic pay at the initial of the scale to the health personnel . - 4
in the employment of Federal Government, in BPS schéme, with . ' ! i i
effect from Ist January, 2012. This will be in addmon to’ their '
exxétmg pay/ allowances in BPS Scheme.

2. This Division’s OM No.2(13)R- 2/2011 698 dated 17th
November, 2011 may be trcated as withdrawn w.e.f. 26.12.2011.

. Sd/-
(M. Munir Sadiq) , : '
Deputy Secretary (R-1)” . : 4

N S
TR

ekt

“Government of Pakistan . o : , _ j
Finance Division :
(Regulations Wing)

A

F.No.2(13)R-2/2011-777 ‘Islamabad, the 08t Fcbmary,2012 j
- OFFICE MEMORANDUM

Subject: GRANT OF ADHOC -ALLOWANCE EQUAL TO ONE _ o ;
- BASIC PAY OF.RUNNING, SALARY.TO THE E HEALTH o ‘

——————————-——-—.—_.—__________‘—____‘_

PERSONNEL IN BPS SCHEME,

o e
I I TER DEMNAT

In continuation of Finance, Division’s O. M v ' ;

- No. F2(13)R—2/2011 dated 4.2.2012, it has been decided - ‘by the ’ ' b
Federal Government to.prant benefit.of .one basi¢, pay of runnmg , o
salary. as Health Allowance to the health. personnel in the : i : e
employment of Federal Governiment, in BPS scheme, with .effect ‘ ' ) -k

“from Ist January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to, : "
Rs.50,000 per month to the postgraduate residents and Rs.24,000 ' i
per month for House Officers respectwely w.e.f. 172011 will ' ’_
continue. . , ' ' [i

3d/--
. (Manzoor Ali Khan)
Sr. Joint Secretary (Regulations)”

.{emphadsis suppliéd)

2. Learned Deputy Attorney General has contended - ;

SETr v

that the Health Allowance granted by the Federal Government is

available to,hc—:;altlh personnel .in the employment of thé' Federal

romens

T

§

/
Vt\é/ Government in the BPS .schenie‘v at three hospitals established in

SRR R AL p.z.:m:%":&m&r;&ﬂ:r“ "“lﬁwfj'm‘ﬂmﬁﬂlh'ﬂﬂmﬁﬁ_ HF' ghens
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Islamabad namely, Pakistan Instltute of Medical .Sciences-

(“PIMS”), Federal Government Polyclinic (“FGP”) and National .

Instltution of Rehabilltation Medicmes (“NIRM”l The employees
at these hospita_ls do not have a career structure in place after
the Career .Structure for Health Personnel Scheme, Ordinance,
2011 (“Ordinance”l lapsed on 26.1.201 l.iT‘he Healtli Allowance
was accordingly granted by the Federal Government as a form of
compensation. It is clear from the two rriemorand'a -dated

2.2012. and 06.2 2012 reproduced above that the ‘Health

Allowance is ‘granted to “health personnel”. However, the

composition of the category of employees that are ehgible for the

benefit has not been prov1ded therein. The respondents who are

several hundred in-number are unrepresented by counsel. In
view of the fact that a large number'of ernployees are affected by
the instant contr‘oversy, the Court has souglit assistance irom
Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar
Bashir Mohmand ASC. as amicus curiae m_,, the matter.

Mr. Sikandar Bashir Mohmand, ASC made able submissions

before the Court that . highlighted important facts. and

documents on record W‘hich' simplified the controversy

appreciably.

3. It transpires that an Office Memorandurn dated

27.03.2012 by: the Finance Diirision (Regulations Wing) clarifies
that the term “health person'nel” used in the~a‘oove mentioned
memoranda bears the meaning given to.that expression in
Section 2(b) of the Ordinance. This definition refers to':the
contents of ‘Schedule-l to the Ordinance which spe’cifiesl the

service providers who qualify as health p'ersonnel. A perusal of

Schedule-I shows that five categories of service providers -are

mmrr“ﬁﬁ
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classified as heéalth personnel, namely Doctors, Allied, Nurses

Paramed1cs and Support The services spe01f1ed under the. -

categories of Paramed1cs ‘ and ‘Support 'include Teach'ers,
Audiovisual _Operators, T ech_nic_ialns, Librarians, ‘etc._

4, The aclmirlistraitive' Ministry ‘for_, the healtl’l
institutions of the Federal Government at Ielama'bad‘ is lhe
Ministry of Capital Adrﬁinlstrdtion and Develdpment" Division
(“CADD”). It is an admitted "fact' lhat -.vicle order .dated

13.03.2013 the Ministry of CADD granted the Health Allowance

to the employees of the DGSE and its allied special eddCatiOn
| centers/_ institutions inclvuding. National Trust for the ‘Dvis.abled
(“NTD”) and the National Council for Rehabilitation of Disabled:

Persons (“NCRDP”). The respondents: were ‘thereby

acknowledged as beneficiafies of the said grant and were paid
the Health Allowance Wlth effect from 01.1. 20 12 untll
27.10.2014, When the Finance DlVlSlOI’l informed the Accountant
General .Paklstan Revenue (“AGPR?’)'that only health personnel

working in Federal Government hospitals and clinics were

qualificd to receive the Health Allowance. The AGPR
correspondingly  instructed the DGSE to stop payment of the"

said allowance to its employees as no budget allocation for the

said emolument had been made in the financial year 20l4--—15.

5. ‘ ’l‘he discontindation of their Health A’lloﬁfanee was
taken to the Islamabad High Court by some of the respondents
Vide order dated 17.9. 2015 the learned ngh Court referred the
d1spute to the Secretary CADD for passihg a speaking o;der
thereon; anld till then restrained recovery of .past paymeote. of
the Health Allowance from the affected employees of DGSE.‘_and

allied centers. ‘The-'Secretary CADD heard the parties and by
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order dated 21.3.2016 r'ejected the entitlement . of the

respondents to receive the said allowance. The pr1nc1pal ground. '

of his decision is that employees of the DGSE were engaged 1n"

the process of education, training ahd rehab111tatlon of disabled
children and thetefore did not fall within the' ambit of a health
organizatiori. The respondents sdcoessfully challenged the saud
order before the learned Federal Serv1ce Trlbunal Whlch has,
inter alia, by the 1mpugned Judgment dated 18.07.2017 declared
that the - respondents are entitled "to 'the grant of Health

Allowance._

6. ' Learned Deputy Attorney General has contended

that after the lapse-of the Ordinance that had provided-a career

structure for the doctors, nurses and paramedics working in

PIMS, FGP and NIRM, the Health Allowahce yvas granted by the
l?ederal Government as condpens’atioﬁ to the said health
personnel. He - was, ho‘vvever, . unable to ‘show .any‘
contemporaneol;ls direction issued by the Ministry of CADD or
the Ministry of f‘ihanoe that reetricted the gr.a.nt of the Health

Allowance to the claimed employees of r_he three hospltals

specified by him. As already noted above the deﬁmtlon of health |

personnel prov1ded in the Ministry of -Fmance . Office
Memorandum dated 27';3.2012 is wide in scope.and therefote
unhelpful to his plea.

7. We have examihed the definition of “health
personnel” adopted by said memorandum dated '27.‘3.201.2 from
Section 2('b). of the Ordinahce Iwhich is to th_e following effect:

“b) “health personnel” means a person who holds a post in any
institute or organization delivéring services in the health
eector and included in Schedule-1, but does not include:

i) a person who is on deputation to the Federal

Government from any. Province or other authority;
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ii) a person who is employed on contract, or on work

charged basis or who is paid from contingencies.”

8. It is noted that the foregoing definition of health.

personnel covers persons 'holding posts in any institute or .

organmatlon Who are delivering services in the health sector that

are 1ncluded in Schedule-T to the Ord1nance Learned Deput} |

Attorney General was unable to distinguish the respondents
Who are employees of the DGSE and alhed 1nst1tut10ns /centers,
NCRDP and NTD, from the paramedlc and support staff
pos1t10ns " that quahfy as health personnel according to
Schedule-I to the O_rdinance. It is not denied hy the appellant
lthat education‘,’ training and rehabi.litation of disabled persons

are services prov1dcd in the health sector. These services fall

within the terms of Schedule I to the Ordinance and thcrefore

the prov1ders thereof qualify as health personnel.

9. Accordlngly, not only do the respondents fall w1th1n

the category of persons who are, in’ terms of Finance Division

- Memoranda dated 06.2.2012 and 27. 3.2012, ehglble for grant of

the Health Allowance but the1r entltlement has in fact been

admitted by both the Ministry of CADD and Ministry of.-Finance_.

In this respect the aforementioned letter dated 13.3.2013 issued

by the Ministry of CADD is referred. Also the afﬁdavit-of the

Secreta,ty Finan'ce, Government of Pakistan filed in the .

- Islamabad ngh Court pursuant to that (“ourts order dated

20.3.2015 passed in, ert Petition No. 4007 of 2014 spec1ﬁcally
records that the proposal approved by the Pume M1n1ster vide
Summary dated 25.1. 201? did not restnct adm1531b111ty of the
Health Allowance to the personnel of the three hospxtals

(identified by the learned DAG). For that reason the Finance
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Division Memoranda dated 04.2.2012 and 6.2.2012 made  the
allowance available.'to'all health personnel employed hy the

Federal Governrnent in the BPS 'Scheme'. D

10. As a result, the said allowance was pald to the
health personnel of the DGSE and its allied institutions until
27.10.2014 'when'the Finance Division instructed the AGPR to-

confine the grant of the allowance to employees of .Federél‘,'

Government hospitals and clihiCs. This instruction represents

merely. a change of opinion which is not occasioned by an

amendment in the terms of eligibility for the Health AlloVVance.

‘ Therefore as the Memoranda dated 04.2. 2012 06.2. 2012 and

'27 3 2012 issued by the Fmance Division, Government of

Pakistan still hold the field in the1r or1g1nal terms, there is no

merit in the objection by the learned DAG to the entitlement of

the respondents to claim and receive the Health Allowance.

11, As a secondary and also tenuous argurhent, learned

Deputy Attorney General contended that the Health Allowance is
granted under executive fiat without any statutory backing
therefore the same can be Withdrawn by the Federal Government

at any time. That is clearly a flawed contention. It is admitted

that grant of the Health Allowance and the terms of eligibility to

receive the same were determined by the competent authority,

Ministry of Finance ina'ccordarrce with Rules of Business of the
Federal Government‘.. The original terms of the sarcl lanLrl graht
still hold the field. These were acted upon and paymerlt.of the
Health Allowance to the res_pbnclen‘té has conferred alvested
right upon them. In such cir@mstances, the executive is barred
by the rule of locus poenttentiae from unilate:rally rescinding‘and

retrieving the benefit availed by its recipients. Reference is-made
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\;{ to Pakistan, through the S-ecrétalrv, Ministrv of Fiﬁance vs. ,}
. Muhammad Hlmavatulldh Farukhl (PLD 1969 sc 407) and ; |
The Engmeer -in-Chief Branch vS. Jalaluddm (PLD 1992 sc
207). Therefore without a change- of the terms of eligibiiity for_A : | n
the Health Allowance even the prospective exélusfon of. the
. respondents from receipt of thé‘bene_ﬁt shall coﬁsﬁtuté arbiti“ary
and unlawful éction. o |
:Q 2. . "In the circumstances, We do not find alnyler_ror 'of
| defect in the ir.npugnedl judgménfs of the’ leérned Fedel;al éeﬁice \
Tribunal dated 05.10.2015, 11.1.2016 and 18.7.2017.
4 _ ‘ S , ,
Consequéntly, these appeéls' are dismissed and fche entitlement‘ [‘
of -emp_loy’ees of the DGSE, allied institutions/ éeﬁters, ‘NCRIDP ]
and NTD to- receive ‘the. Health Allowéncg:' is affirmed.

tian Saqib Nisar, CF | .|
Sd/ - lUmar Ata'Bandzal g
Sd/ - i[yaz ul Ahsan, J _ ek ' %
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Oﬂ‘ice of the

. Accountant General
-~ Khyber Pakhtunkhwa Peshawar
 Phone: 091 9211250 53

No HAD/Allowances/Corresp /20 17- 18/422 Dated 19. 04 2018
. TheBranchOffcer, R R
~ Pay Roll-4 Se‘ction.‘_ o - . ) | o __ ,_’_'1“"»5

Subject: .COMPLAINCE OF JUDGMENT DATED 17. 1 2018 PA&SED ’
. IN CIVIL APPEALS NOS_1631-2112/2017,216/2016 &
806-811 [2016 BY THE SUPREME COURT OF PAKISTAN.

I“ am. directed ‘to enclose here‘v&‘rith Q copy .of A.C)(TM)

. No.TM(F )/T—4Q/Health Allowance/2017-18/138 - dated  05.04/2018

alonngth Honorable Supreme Court Judgment for further comphance,;
~‘under intimation to AGPR Sub Office Peshawar accordmgly. N I .
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A{ Copy forwarded to Accounts Officer (TM)
G-8/4, Islamabad.

. : o OFFICE OF. THE L
R I ' ACCOUN l‘ANT GENERL PKISTAN REVENULS
é@?% 2 IJ Sub Ofﬂce ‘
AR PESHAWAR o
2 2
&zr,;\é.ﬁfsﬁ _ Ph No: (091 -9 11278), Fax No 091-9 11301
No. TM(F)/T-40/Health “Allow./2017-18/ /3*2 B [Dated: 05 .04.2018
\/I‘ he Accounts Ofﬁcer (HAD), . @
-+ Office of the Accountant General, ' -
Khyber Pakhtunkhwa, Peshawar. o |
Subjec':t: COMPLIANCE OF JUDGMENT DATED 17 01,2018 PASSED IN_CIVIL

APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806- 811/2016 BY THE

SUPREME COURT ()} PAKISTAN

' : Please find enclosed herewrth the Accountant General Pakis
Islamabad lettcr No-TM/ 18- 64/Clrcular/2017 18 Vol-B- III/S89 dated 12. 03 2018

enclosures on the above subJect

The Supreme Court has made the employees of Director G

i

along-with its .

jeneral -'Special
Educatlon its. alhed institutions/ Centers, NCRDP and NTD entitled for I-Ieellth Allewance |

'
i-
|
1
|

tan' Revenues, !

Hence, the Dlrector General Special Education has been transferred to Province. under 18!

amendment and become a Provincial subject. It is kmdly requested to take the re uisite actxon on :

the above noted Sub_]ect Judgment under mtlmatlorl to this- offi ice for onward submission ofl

- compliance report before the court.

U5 DrAVATIM New DotV 201 4\ s T 0,000

N

C&TSL&KM

A g
%(AGPR Sub Office Peshawar o

office of the, Accountant General, Pakistan Revenues -

ACTOUNTS OJLFICER (TM)

* AGPR Sub Office Peshawar
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PESHAWAR HIGH COURT, PESHAWAR

Date of Order

 FORM ‘A’
FORM OF ORDER SHEET

or Proceedings

ORDER OR PROCEEDINGS WITH SIGNATURE OF
JUDGE/JUDGES

1

2 (

19.09.2018

: the Advocate General Ofﬁce farled to check the relevant

W.P_No.4301-P/2018 with Interim Relief

Present:  Mr. Muhammad Khursheed Khan, Advocate
- counsel for the petmoners

Mr. Moeen-ud-Din Hamayun, AGv lfor the

respondents \

& %k

Despite dlrectron of this Court dated: 11 09.201 8

| quarter i.e. respondent No.2 and appnse the Court about the

consequences of the 1mpugned letter dated 03 06 2018. |

|

another letter dated 14.09.2018, whereby the’ Dlrector %oclal

Welfare & Spemal Education Department desplte rcpeated

' 'remmders of Accounts Officer has falled to prov1de the
requisite adm1551brhty of health professronal allowance from

Fmance Department and release of budget through SAP

system under object head of health allowance is still awaited.

, has exposed him liable to be dealt with under the contempt of |

personally appear before the Court and explain his position.

Today, the learned counsel for the petttloners produced ,

;af,ﬁ,« . ATTEGR

XAWVHNER
_ Peshawar High Court

Yoy
L 7 -

“’9\%};\‘ ‘—.;.' -

The lethargic and dnsobedrent athtude of the: concemed officer |.

1
1

Court laws, however taking lement view, the Secretary':,

Finance Khyber Pakhtunkhwa, Peshawar is directed to |

I
i
i

i




3

| LI NPT R .....}..{1«7 7é

o 4 24 -........—.m..

Date of Presentaflion of Application.

Noof Pages . f. 9P

Copying fee...
LEE3 T FOS N Zé
Date of Prepargtion of Copy.

Bute of Delivery of Cops

“eceived By | ,"d‘./ LD//‘

............................
. e mesanan s A

‘To come up forv hearing on 04.10.2018.

Inteﬁm Relief.

Notice for the date fixed. In the. meanwhi.le;

Professional health allowance shall not be dedﬁéted from the

petitioners.

......................

%5_....(1.--.?/,2—
TE G 2

P

et e e, St O I

{
*Ayub* Hon’ble Mr.

Rooﬁ-ul-Amin Kl.lan.& Hon’ble Mr. Justice Qalandar Ali Khan.

I




U

RESER Y | - GovERN ME INT QF KHVEBER T
\A Xy EAKAT, USHR, SOCIAL WELE /D\i}t:“,mS:i.l:L-! N
Yoo % S WOMIEN EMPOWERMENT DERAT
RO ‘
TG

1

! . : .

’t SUMMARY O PROV!NC!/-\! L,/-\ N
o

Subjecti- DRAWL O F HEAUTH ALL owmxir RY_THE EMPLOYEES oF
: SPECIAL EDUCAT :Ol\‘ : s
I : . oo

\NI,P.NOABOI-ZO'IB NAZEER SHAH VS GO\/r ‘”’\M}:\lT GF Kl i"bER
PAKHTUNKHWA 'r
Before the 18" constitutional amendme‘nt the le nployces b’- '
w
[

' Can : o Edueat Alad we a~~;«~¢.
Directorate General of Speciai kducation, Islamabad were allewed.and smr,ir.
01.04.2011, after the 18" amendment they wera working rm:\: Pl ’rr'r‘mlr’-u'y

l
‘ o .
Social \/\r’ell’mrei Depr-.\rtmr-':l"rt Fmvier Pakhtunkhwa, Tr.l their o Hlnm. and e "‘

(01.01.2012 rhc, pétitioner were receiving Healih Professional ,}r\n\.;t/\,;.rnr.,r.r vicie

~—r

IFinance Divisign (Regu loron Wing), Islamabad Notification (Ar‘.ne;-;h oo
2. This allowance was stcpped b‘/Fedez'-a! government "i"“' accordingly

- tha petitioners ﬁllcd a ‘'service appeal in Federal Service Tribhunal, fuliam 'imil ng

on :1_&.0/.201/,1 the !—ederal Service Frlbmol cdecided in favour o! \me pc ione r

(Annex-l). o R

3, The Federal; Government then challenged the judgroil /- doalslon of -

lho Federal Service Tribunal in the Supreme Court of Pakistan but ’.ll'\}:a apex aourl.

|

.+ also decided in faveur éf.‘.:the peilioners (Annex-1i). | I |

4 After shr(mq the services ﬁom Federal Govommcn

to - Provmr‘ral

'C)ovemment of Khyber Po htunknwa, the en p’oyecs of Speual hura tion were |

" SRR - receiving the said ellowafnce orovrSronaHy on 13.006. 2010, the Accgun ant Of ncor .
. | (PR-‘O4) office of the /I\Cl‘couma’n‘» General, Khyber Palfnrurmw\/‘a ‘Irac wrr‘uen a

| . .
‘letter to Deputy CommrséronOr chnawar with & copy to Director S”c'a! V\/elfafc. .
| i

and Secretary, Fmance DCD«.ILHV'I that budget for. thc llcalrh /'\l!IO‘r rance has'

been allocated but the same has not been uploaded to the SAP Jo'nputcr oy tvm

|
lill date. Accountant Ofﬂccr (P 04) further clarified that the Accouwl ant Cmncnal

Py

|
Ollice has released the'rpaymen Healrh Allowance) to these empluycmn 6 Ihe

tu|uc‘st of Social \Nelfam«Deparm nt in compliance of the 'judg monl ol Suprume
Gourt of Paklstan dated p7 01.2018, provisionally and subject to its mr.lml;::ellJllil‘,f

i

o
1 l'
. Il!'
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Allowance will be stop
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mance Depa]rtment Khy ber Pakhtun

ped (Annc,t- V).
\

5. Accordmgty th‘e emptoyees 0

“under arttcle 199
n of the above ' mentioned
|

Htti‘spCﬂSlO

appear bef

" nhonorable cour

o Mo
for the ap

7.
04.10.2018, t

courl.
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ardor sheet issued b
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nanco ‘Department, i<t
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3- 2521/20\3 dated 01 1
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¢ of peshawar High

~E, SPECIAL EDU IGATION
ERMENT DEPARTMENT |

e\( THE E \m'tU ‘"‘\:‘“V--(""}—:-
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t\ T Ot KYBER

khwa and that in case thr reteas;ed

of Health

t

g
f Specxa\ Educatlon ﬁttn d a-writ pet%i_t'\o-n :
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Ottt tn (nn
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wnee with the court t;t“t.lt:n"t\tt‘: L
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oOVER LMENT QfF \HYBE! PAKHT UNKF lWA e
/AK‘AT UShR SOCIAL WELFARL., SPECIAL EDLJCAHON

&TWC VIEI\ EViIPOWERMENT DtPAR HVILNI

SUMN'ARY FOR D‘?OV]NCIAL CAB!NEI

. ,1‘
P lw i

Subjecti- DRAWIL o F HEALTH AL LOWANCE BY THE EMPLOYEES oF
' SPECI/-\[ ["DUC‘/\I‘ION

‘ 4
VV()“(I('(‘ responded n\nd pxowdius the reguis lto mfonn tion. 'l'hL,' Financo Dopotinnont
I

IKyhor l’li\hlnnlxhwh propouaeid that e subjoal wuu Iy bv l'xu‘\(‘l Lo e
| _ , 3 P ,

; A' |1 . v T i

WP 1\10‘43012018*' ZEER SHAH VS GLQVERN[_\/IENT O KHYBER. -}
PAKHTUNKHWA. - ' | S 5

3 - On the observauons of Fi nunce Departm t the' departman| . ol Baocinl
. B

E

|

| i .
Provincial Cabinet (o: appropn% e orders with regard to lhe appuoval ol T proposod -

illowanea in Haht of Llou:l De mun aonawilh the issue of over-ps ¥ monl ane edhor nlliod !

matlers (Annex-vil),' | , { L . - o { :

R ' i : ' o . i

9. - . The Chief Minister! Khyber Pakhtunkhwa in Para- 20 of the surnmary has
alrondy accordad appxov‘nl lor pl ace the subject issue belore the meeting ot rovinginl
. . : [ .
Cahilnet for app ‘oval plm . ‘ ' . 3 : | f =
N ! " i: 0 .l - s .. ’ .

10 ‘The Provincial Cabinet 1§ raquested to aliow the "Meaith Allcwa: e o Lhc
peliioners and implement the order of ey Monarmiztie Courl, '“m\ l o -
o o . . \ i

: ' \ .
'///—\ ' b : {
S / | o
/ /- | 'l
: / L t

> ]
. , rL a0 NI s .

: e f S ) o
v ¢ . . */_ ! ! /) g e
_ : (f\ulet\l\fn\u/\O IoR L_L. KA :\{) | :

: o Secratary to Governmant of Khybar Pakiyunkhwa
4 / ' o Zaket, Ushi, Social Welf fare, \,pum! Ecucalion & ;
‘.A Women Fmpowurnmn Departmdipl ' :

t

b



G@VE&NMEN’: OF KHYBER PAKHTUNKHWA
ESTABLISHMENT AND ADMN: DEPARTMENT ‘
. . { CABINET WING) | \fk
1s:a;.so*nm&a;n}geﬂf-zu19‘ 5
J?a-'t;e?tl Peshawar the 23® October , 2019,

The Secretary to Govt of Khy-btr. Pﬁakh‘tuﬂkhwé
Zakat, Ushr, Social Welfare, Special Education & Women
Department. . A

SUBJECT: DECISION OF THE, MEETING OF PROVIN
- DATED 22.,10,2019. - _ o
Dear Sir, | . '
o, .I_ am directed to forward herewith the follewin
meeting of Provincial Cabinet held on 2
‘Chief Minister, Khyber Palchtankhwa for implementation.

| AGENDA ITEM NO. 18 . |
| DRAWL OF H ALLOWANGE BY THE EMPLO

| EDUCATION WP NO.430/2018 NAZEER SHAH

97.10.2019 under the chairmanship

'OYEES OF sp;&czl.»lu.
\'s GOVERNMENT OF KHYBER|

& =

CIAL CABINET |

g decision of the I

of d

£

R

¥

 PAKHTUNKHWA

1
#

" 1 Decisiop of the Cabinet:

I o . : A
The Cabinet appfovaﬁ Health:Allowance to fhe devolved employees of

|

\ Speclal ﬁducaii’en‘--msﬁtutimm at the Tate ofone runping basic pay. .
1 L . ' .
|

\lmpl‘emaanﬁnd Department: | .Za?u(at,
f L , W-ame;ﬁﬁ.Empaw:e:rm'er;t

ushr, Social 'Wé'ifia*re-, S@ec‘;’%éiﬁﬁdﬁcaﬁm.Iﬂ !

i e

2 [ am. to request that apb implementation Tepo

decision as required under rule 25 (2) of the Khyb Ichwa
g5, 1985 may: kindly be nrmished on top priority basis.

rules of Busine 5 ma ‘
Administration pDepartment.

Cabinet Section, L
PR
: - SL:C"!‘ION OFFl

CER (C

] Copy tor-
5 pA to Additional Secrctey {Cabinet]) AGTHR 2 Degartr
3 PA to Deputy Secretary {(Cabinet) A Tlvﬂllgﬂﬂuwg -

ber Pakhtunkhwa Govern

d

Q ﬂ‘lﬁ ‘

rt of the Cabinet:' .

ment !
L

. Administration Department .
ofration Department.

N GFFICER (CABINET

- ofgsrrie




AOVERNMENT OF K YRER PAKHT UNKHWA
A MOE DEPARTMENT :

LEGULATION WING)

Dated peshawar the. 25-1 11-201 Q-

\lOTEFlCATlON -i

1 . .‘.‘
B e LB o : . _
) ;N_o.Fl')($_(_)__&}R-H)8-7/2019. jn pursuance of the Supreme Court of Pakistan Civil Appeal -
No.811/2016 titled “Muhammad A}iQL,le-U:'-Rehtwwalw & Otheis V/s Federal Gbvernment of
Pakistan through Secretary Capital Administration etc,” the Govarnment of Knyber:
,Pakhtunkhwa (Provincial Cabinet) has been p\eased to approve Health A\\cwance' at the:!
rate of one running basic pay 1o the‘devo\ved employees workirg in the $pec'\a\{1"
vt of Khyber
& .

Education Institutions from the date of . their devolution 10 Pgov'mcia\ G¢

Pakhtunkhwa‘

The above said allowance
n Institutions of Khyber Pa

only to. the employees: of
! .Const"\tutional
| "

. will be admissible ,
Special Educatio khtunkhwa devolved. under 18%
Amendment. ' . o

Secretary to Govt of Khybher pakhtunkhwa |
. Finance Department S

Endst: No.' & Date Even. o
Copy is forwarded for. infermetion and necessary act'\en to the:- - _ ;
. ‘ o

» W%COUman.t General, Khyber P.a'khtunkhwa,; Peshawar..
f Minister, Khyber pakhtunkhwa.

2. Principal gecretary 10 Chie
| Secretary 0 Governor, Khyber Dakhtunkhwa.

4.. Secretary 10 Social Welfare, special Education & Women
5. Director, EMIU, Finance Depaﬁmem, Khyber pakhtunkhwa. S

6. PS1C Minister Fi,nance,'.Khyber pakhtunkhwa.”. -
7 PSto Secretafy. Finance Department, Khyber pakhtunkhwa. ,
ial Secretary, Finance Department. Khyber pakhtunkhwa. :

£mpowerment Deptt.
. o

!
i

g PStoSpec . [
g. PAtO Additional gecretary (Regu.\at'-.on), Finance Department. ! 1 ,
10, Master File. ‘ . : L i

! e

. SEGTION OFFICER (BRAN
[ - F\NANCEDERARTMENT

. . . N e . N , “,';.'v

B

i .
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Respected Sir,

o
[\ To, : o
The Chief Secretary,
Khyber Pakhtunkhwa, Peshawar.
Subject: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

ALLOWANCE TO THE APPLICANT W.E.F. THF DATE OF.
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBLR
PAKHTUNKHWA i.e. JANUARY 2012 '

Dated: 15.01.2022.

With due respect it is stated. that I am the employee: of Special Education .
Department and is serving as Supervisor . (BP-17) at the Government Institute for the
Blind, Swat, qu1te éfficiency and up to the entire satisfaction of- my superiors. That the
Provincial Government approved Health Allowance at the rate of, one runmng basic pay.
to these devolved employees.working in the Special Education Institutio as from the date
of their devolution to the Provincial Government. That the employees of Special
Education Institution under the Federal Government were receiving Health. Allowance
which had been stopped/deducted from their salaries against which those employees
preferred service appeals before the Federal Service Tribunal. Islamabad- and the same
have been allowed in favor of the employees vide judgments, dated 05.10. 2015,
11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared.
entitle for receiving of the health allowance. That the respondent Depaltmenl feeling
aggrieved from the judgments of Federal Serv1ce Trlbunal Islamabad filed CPLA No.
811/2016 with title of (Federal Government. of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 and entitled the employees of Special Education

_ Institutions for receiving. of health allowance. That it is pertinent to mention that the

Government of Khyber Pakhtunkhwa Finance Department issued ‘Notification dated.
25.11.2019 in 1mplementat1on of the judgment passe¢ by the Hon’ble Supteme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the _employees of A
Special Education . Institutions of the Khyber Pakhtunkhwa from the date of their
devolution to the Province. That in light of the judgment of Supreme Court ‘and
Notification dated 25.11.2019 the applicant" time and again, requested the authority

‘concerned for the grant of Health Allowance i in light of the lemple of Cons1stency but

no reply has been received from the’ quarter concerned. That the :tpphcant feeling
aggrieved from the inaction of the authority concerned by not allowmg/gmntmo Health

‘Allowance snmlarly to the other employees of Special Education Institutions preferred

the instant Departmental appeal before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed that on acceptance of this Departmental
appeal the concerned authority may very kmdly be directed to grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakis stan and Notification dated
25.11.2019 of the Finance Department from the date of devolut1on to the Provincial

. Government of Khyber Pakhtunkhwa

_ AR, Store Keeper, .
. Govt: Inst:tate for the Blind, Mardan



VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Junaid Ali (PLAINTIFF)
(PETITIONER)
VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Junaid Ali
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to

appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022 4
~ CLIENT
o
ACCEEIED
MIR ZAMAN SAFI
ADVOCATE
OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



