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13® June, 2022 Clerk of counsel for the appellant present. Mr.
Kabirullah Khattak, Addl. AG for the respondents present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for s'ubmission of reply/comments. Adjourned. To
~come up for reply/comments as well as prelimjnary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
Ky e el
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Dinry Mo

Mr. Khurshid , Cook (BPS-04), /57 2o
Govt: Institute for the blind, Swat.

1-

2-
3.

4-
5.

Duicd

......................................................................... APPELLANT

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT_OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

F .?(7‘,";’! ﬁ-f’n—-

That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light

Aavf the judgment of Apex Court and Notification dated 25.11.2019 from

the date of devolution under the 18" Constitutional Amendment to the

ns.ﬁr@ﬂ)rovincial Government i.e. w.e.f January, 2012. Any other remedy

N
pes >4 which this august Tribunal deems fit that may also be awarded in favor
/D’J/‘ of the appellant.

R/SHEWETH:

ON FACTS:

1-

That the appellant is serving in the respondent Department as Cook
(BPS-04) quite efficiently and up to the entire satisfaction of his
superiors.

That the Institutions of Special Education were working under the control
of Federal Government and afier the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



T3,

e,

Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

annexure......-..-................-...-..u..........-.......................a... Ao

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the. colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance

letters are attached s ANNEXUIC. .. eeeereenneeeeesocseeessssccssssnses C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNeXUre..ceeveieieieieiieruiiererrarensnesnrsnsesensnsencens E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure........ceveeeeennveeennnnns F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special = Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure.....ceveeereeeiiieneraneecinnnens G & H.

That the Finance Department also issued Notification dated 25.11.2019
“in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18™ Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNNEXUIe....ceeereernerecnrranaerecsosnsoeacenns I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATINIE XU e e seussessconsssossesssossssesssssssnnsssenssscssnnsasaseasessssssssassss J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

B-

C-

D-

E-

F-

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973. |

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any

other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELL/AN T

alln
N

THROUGH: /| -
| MIR ZAMAN SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

4

7,

e
ohro

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
APPEALNO. /2022
KHURSHID VS SPECIAL EDUCATION DEPTT:
AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

' MW%W

MIR ZAMAN SAFI,
Advocate
High Court, Peshawar



@

aE PUBLISHED IN THE NEXT ISSUE
87

STTE OF PAKISTAN PART-I
@ - %

1Y

o

NG 11.1672011.Cozrd (PY
uO JERNYVENT OF PAKISTAN
IN'STRY OF Sacial W

i

‘:-\n

Uuuv‘ﬂ FROSNT: Ik 181 4

“R{a & C*am. i

i

; ~ = -
' . NCTIFICATION |
Van o |
O” reargant p" ot Tedergl Sasretadal in pursusnce of Cersbittic

o
(Eignteenth Al.-endmenz) Acth 234

sirls of Social Welfare & Scemal cdu ahon ara ;ran’sfr‘ad ioiha S"CIaI ‘*—e’ellfara 3
Sprcial Education Depaﬁmen Governmentor}’hwbe Paxhtso-x Khawa . !

rm o |
Special Educatign Senvre rfr Men! aﬁa\, Ratarded Crildren, D Kan
gpecial Scucation Cenlre for Heating l warel Children, Swal

mpe

> S\.m -

\ Nationa! Speci all Zduzatian Complex Mardan :

\Jovallona\ Trat -nrq Canlte, for Disabled ¢C 50 15‘_55}',3 }

S. Specia! Ed::;!m Centre for Visualy Handlc ::e: Chodron, Kohat |
B *Naticral 50 et 151 dueation Comalex {(FHC. -WRC. VHE € WIC) Pashawsr
7+ Hoslel Facities \Ia icnal Special Ceugation Camaiex Poshawer ;

g.  Vocalionai ‘Training Canyre irr D'sadied Persen ?ashawar . :
L 3. Spn'lal Educall n Cenire for Vqsui‘v‘-hnu.vaw ;C;"'”f"""af",‘ Chs;:sai;‘a, ‘
= 40, Special Educaticn Gentre toe Physicat Hanzicanzed Ghitdran. Abpiianal
A S - deal
; :"":}; v _ /{/\‘u*’a n: ,“:l r«f {1
-~ n%, v o . . - QE"'D: u;‘ car ( ,..h,
? The MENaGE! , 1
P-.'sr.‘w -ucmarax ion Pakistan ?:ess, 11
CCi 1. Secreteny. \r‘\se' Provincict Cﬂo c"c9'or' ~visien. ilomebed.
' 2. Secretcy. fincrce Division, iamehad.
3. Secrelcry. ch‘*nt Clvisigr. is. ‘amobad. !
4. Secre!sry, ‘—siﬂb""r“n'\t isinn, islomabad. :
5. Chel Sacre elory. Governmen! ¢f KPY Pathaws!. o
5 MM Forel e, Slrocior \_*t."\f*"ﬁ‘ A S Wing. Ssi Siidhman

Diviston, siorfoboad. . . ;
7. «J" MUha m'm,d Shohid Sdaicul. Q.rec:c-r Gene:ol M5 Wirg,
gst cbzsbmﬂ"x Owvision, Isamassd. | . C
8. Secretary. Sq i Waeltars & Spact al £ uccﬁcn De;:c:'imant
Governmeniof KPK, Pashowar - ‘
9 Concened Cirlre
V. O‘h"P Copy

islamabad, =g P ApT 2018

it



‘ SYED RAI'IOUI' HUSb/\lN S”AH MT‘MBI' I2:a

.. we shall dccxdc lhc above uucd appeals. The. fu.ts !,xvn
appeals are that lhv.. anc meslcr ofP

,‘pay :md allowancu in 13!’8 t;ch(.mc. Je

Iur/u/mnl.\/u.l ) i - g { !

In thc l ulc .:l bu vu.(. Tr xl)un.xl Ibl.\m

abad S

/\ppc,ruls Na. <hS 10 S73: 757 10 7‘)’% h)tl to DY
)4 3.998 101045, 1108 (o 179, 1224 {o 1243,

o 2350 2352 1023 3688&2368- A2369 1o 2443, 2446 1o '7484 &
487 o "501. ‘..306 lo 2320(R)Cb/20l6 wuh M.Ps.

h 9!8 A, 9]‘) o

v t\ll\l 1( T xlm md ()(hm\ ‘

\’L‘l \us

Sccxc(m:, (‘mx( il Admuush ali

on & Dc.\'c..lol.uu,u( Dnvxsi'ou';
Sccx u.u ¥, Finance Divi

xsmu .md AGPR, Isl.uu.ll).ul.

“ Date ol'lns(lluuon 04 .04 20!6 cte.’
Datc of hearing : 17. 07.2017
- Date of Judgment ‘18.0_7'_.201 7

Before: Sycd R.xﬁquc Ilusbmu Shdll, .md
o Sycd Muhamnnd H’mud Members,; ‘
|  Present: - . My, Muhumnmd Amvur' Mughal, Advocntc ’(‘or: the
: S appc.lldnls : -

\
N Syed /zl-c—lluamm Kazmi,
Genceral for-the respondents with M/s Arshad Anjum,

© o Assistant Bircetor,. CA & DD, Naveed Akhter,
' Officer, Finance Division, Azhar Nadeem - {Adwan,

. Assistant Acccmnm Officer and Muh.unm.xd IJd bm.
'bt.mur /\udum /\C:l’x\ as'D. R‘ .

TUD(‘MI‘ NI

Allownncc to lhc msululxons provndmg Health Scrvices in the year 2012,

and the Finance ‘Division issucd . notification No, 2(13)R-2/20! l-777 dated
06.02.2012 for grant of Healt Allow'\nc.c cqual to anic,
r'unn-in'g salary

basic pa. of

Government i in BPS Schcmc. weel. 01 01 2012, in ddxtxon lo lhc u.\l ung
conlcmpomms of the. ‘lppcﬂaills in ¢
PIMS, lcd»ml Gavl. l"ol)chnu. C‘DA 1CT, 1
Govérmment Scmcu Ilosp:l.nl N

i

xhc prc.scm appcu

1265 (o 1325, 2329

s uL (lOll :

1g risc (o lhc pu.sc.n(‘
akistan appxovcd payment of Hcallh ‘

o thc hecalth pessennc| in the. cmploymcnl of I‘z. cral=-

.1.&11 .I”O\anll.\. had br'un pmd { lhc.:
ther Govcmmcm Hosp lnlb mclu hng'
kistan R: nlw.lys and I feder: ll
.mmlmd cle. but it was. ¢ M.ommu l m
ants vxdc n'npugm.o ou.h.rs dated 08.08.2014, 21,032 OI(J !

/\.;sistﬁml Auorm.y

lelx l!m Jlldl,nlull s

S

< g LT




:md *s A3 "om

. Dl\mon (( AKDD) Cide:

o lu ”-l pu\nnml of Dnulm.uc
S CARDD the employ
Afuncuons and the scnu.cs hunn

~AGPR vide letter dated 0808 .201
2015 for the smd Allo\\.uu.c hcnu.. the p

bubscqucnll)' the 1% nance Division

" No. 378472014, 3 385872014 and 4007/7(:1

the following manner: -

2 $65 10 57.mn<‘
apital’ Administi
fettes: ddlul 06.68.207 2

'Ihc S(.uc .m C .mnn (k Dcw.lnpmcnl

.xlluwul I lc. nl(h Allowanee
("s.ncr'nl ol .\px.u..

the ,\Gl’l\. .\.l.mmbad .snrlud p.xymw the: smd Allaw;

. ')llt' Iu tll'
ces ol DGbL s(:uu.d

3.2011 allaweg He
of 16 ms.nwlmns ol l)C..»l

ance (o these personnel
with ellcet Troun =01 0 B TR o

{H mnumll\' nulmn af \c.uclur.\'
nmmung the mnucr witl him who

vide 'lc-l!t"' dated 13.0 alth Allowanee to

all'the cmplny’éc ;

I .lllu_d ulnu.umn centres

y Cle, in vu.w ol

rcnduui by. (hcm in pmvxdmg Fealth
Scrvices o' the dxsnblcd and

and-the AGPR accbrdinnlv started pay

4 mloum.d Lhn. Dircctor Gcnuml, DGSE

that I'manc«. Division 1 had not provndul l)ll(lj_(.l all

ayment of sajd 'Allowancc be
Sopped by submxmng the compulct

.xllomlcd budz,c‘l for lhc S

but the CA&DD parkcd the budgc(

other nr;_.am/,.\uon chg apprieved of \lopp age of the said Allowanec wde.
letter  daicd 08.08. ZON ~the aﬂu:(cd .employces filed Wril l'cmun

4 which were (h\pmul ol by th
Hon* ble Islamzbad Hu h (.,mul lxl.un.nb.ul v

|
and latcr on allocalcd Lhc mmc to soxm..

ldk. mdu’ d.x(ui 17. ()‘) 2013 i

XNX NXK . XNX
“q, In the h-'h( of the above ¢, the mstant petition ; .
alon"wllh the conncclcd petitions arg converted into -
Tepresentations deemed o be pending ‘

2 belore the Tearned :
Sceretary CADD. The learned Scucmry CADD shajj -

- afford an opportunity of - hearing 1o an authorized
. -representative of the pcmmncm and,. thercafter pass a
spc.nkmg order, It is c\|><_clccl that th Sccrctury shall,

inter alia, take into coxmdcmuon

a) e alfidavit dated” 26.3.2015 hlcd b) the Su.u:(.u' ’
' Firanee, dlll’lllL the plO(.ccdmg\ before this Courl

a b) the fe hat in SOme-cases the H-..:llh Allow’mcc
was aid to e cmpm\ ¢es by ihe AGPR pursuam
e thy appraval given hy llu. CADD; -

¢) The request minde by and un behalr nr llu.
petitioners tliag in the circumstances recovery of

. the  Health Allowance’ would c.uu.c nnmu}x;c
hazdship:. and -

d) The tuct that the pcuuoncrs are. e aployces of-
‘ Ty dilferent departimenta andentitiey | under he
: """e'n "‘?t‘ ('IAIU\.I cpariicn fims ¢ the

. , ‘ r
-l‘o .-'- :O' ' -.' l‘u & , ‘ '

‘.‘ . . . 3
\'n\dg o, i

. 0 I
.s':m..n" L :

1 \lm_ mon (l)C.bL.) und

acation lor the year 2014. .

clmnfcs throurh conu.nu.cl DDOs,

.
1
o
.

. - A .
:.x'iz_m_ﬁ. dle, with-npy, z

Speciad duldu.n with: t.fl«.cl Trony 0], 01."0]2"‘ A

uu' the said .|llmv.uu clo them, - ic -

nhl Allowanee -




.!2

- administrative umlml ol CAND and, lht.u.lm\.. the.

o o entitlement or cligibitity shall be tiken into;
o o . consideration  in the  light

of statas of  coch
-.h.p wtment or \.nm) s-..p:\rau.ly

# 8¢ vl order to meet e endsof justice, it would be
;_apwrop.xaxc that u.covcry of the' Health Allowance alrcady
ot paid to lhe. cmponcx.s is_recovered afier a spcukmg order has

e been passed by the lc'xrncd Sccrcl'\ry It is cxpected that tlic

_ Sceretary CADD sh'xll pass a spc..kag ordcr prcfcrablv wuhm
= 90-days.” - : Do
bt : -\‘

Sxx T R

Hn. Scerctury /\‘\.l)l) alter px.uan_ llu numd mul mlmllmb e
opportugity nI' hn..um;_'  the .m(lmnnd representatives ol th
pcuuoncu (now .\]‘lpbll.lnlb) on - 4 03.20106 p.lk\l..d the order (l(\l(_.lll
21.03. 2016 and dcchn.u the” CASDD's letter dated. 13.03.2016
allowmg Health /\llmv.mu, 0 the DGSL uupluyuﬂ. unl.uv('ul .u_,.un'.l
thc rulcs, \'oxd .xh initio .md dirccted the AGPR lo’ reecover the s.ud

Al\owancc from their salarics in casy, mslallmcluS

*r .l:'. 3
vl tinunal
Aslimnad

SR 0T T N

3 ._ﬂ':nb W STICICNI2010, eie, with M.,

ln 1lus backdrop, ‘the nppclhms ﬁh.d llu. instant uppcah with
“the followmg pr'wcr - R : . ' o 1
' . "IL is, lhcrcfon.. most rcspcclfully pr'\ycd Lh'u uu.
appcllant being. entitled to -Health . Allowanue bcmg,
covered” under category of Heajth Pcrsonncl, the said |
“order “dated” 21.03.2016- Ly respondent’ No.l may
- therelore, be set aside and it be declared that the uction
“of regpondent Mol in- withdrawing the suid .llov'am.a.
and recovery thereof [rom the salaries of appellants, i
malafide; illegal, violative of principles: of” locus _
pocnitentiac, unfair, un_)ust unrcasonable, arbitrary.
fancitul and capricious and that arc calitled-to receive|
the: same, [rom the date it has been. wnlhdr'\wn and
stopped lrom p.xymcnl -
3. The lcamc.d counscl I'or thv.. dppcllanle,a.guud Lh.\ the "*
appcllanls bcmg 1‘cdcr1l govcrmmnl S\.er‘\lS under  Article - 240 of |
A Consmuuon of the Islamic Republic ol Pakistan, 1973 and covered mdcr
Scctxcn 2 (b) of Civil Servants Act, 1973 were- umth,d 1o all pn' and :
- allowanccs prusurxbu.l by h.d\.r.u Government lor its unpluycu. l‘nrlhcr.?i
stalcd that ﬁn.mcul dircelive contained in Mmmry or l'nmnm. OM '
" No. 2(13)R-2/"‘011 dated 06.02.2012 .was’ unambxguous :md c.lcquy
shpuhh.d :\dm[\snhuluy ol Hex itth ‘Allowance. 10 .\H hmlth puson \cl’] iu_;
cmplo\'mcnl of Federal G \'unmuu in 3PS Seheme but d...xspllc, lhu».'izlid‘
i
notification of ihc Finanee Division, ther .\pps_ll.\nl\ were dt.puvud ul‘llhc ;
! .l
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’ nppc”nnls xcfcrx =d- 19 theju

40<(R)csnoxc

“the same. v..!auu v
--on_ccv‘gr:imcd and acte
, wiitli'd‘ra\\'n 'umln(u.lll\'
.mlcnmcd t.omm.l For- lhu

void ab mmo ‘cor

- fall pmlcn' the :lc:mx'w
-2 person who- hcld a post in .mv
“in the. hcallh scctor and xncludcd in S(.hcdult..-l oy

‘sub':cqucntly that Dmsxon :uxt

"samc on 1_4;03;2013 on. Ahe groun

of cducation, training . :md rehabilig

submmcd lw respondent No.2 llml health .lllm\"mcc W

308 m s, sum N2010, ¢te, wity M.ps

”md bcnchtﬂ Iu s'lmm’l nl hm \usxon the learned. u.oupsc'l’ for the
Jv.'nu.m'. o' FST (l.llcd 05.10. 2015, 11.01.2(),!6,
18.05.2015 any. 14 12.20 10 piissed jy }\'ppca'l.-_: No. 22URICS/220 5
67’(R)C3/"01 iy (.(» . mr- SERTARY 18y°

nnd pr:wul ror
vdumcnll)' Aargued that (he .

v 8G7 {n
(o 1151(1\)<.snou & 381
the <mm. relicf’ The lcnr:ic;l counscgl
.Lspomk.nl -Finance Division v

o

and cold in (hc same breag), 8, on the one lmud' it hud .xdxmuul the chum or
lht. .lp,;s.lu.'u., in para 5 [SHE T Basnwige. Coing

Islamabay ngh Court, Islamabag w

Naty .-‘
lulc on the ather land
ide: arder d: Hed 21 03,

d upnu h.ld created ] vested right whicly u)llld not be

n violation of puncxplc ot’ n

atural justiee, 'l‘hc
.:ppdl.ml lastly’ arpucd

A impugne orders were
and |y n'mg no sinctity of lnw,

.unuunlul lo Punishiment w

am- “NOg. ;udncc

t\s
Withdrawy) 7 \(upp.q'c. ol

wals ary

hich u)uld nol
be .t\\':\rdcd \w(lmu( ado; ﬂlnr the dm. " m.c“ ol [ LCORE:
) i

pmvulul umlcr the
(;o\'umm.nl Suv.mls (l llu.‘

ey xuul Discipline) Rules, 1973
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O

- The nppcwl\ were rcsis(cd by lh

¢ rcsbon(l'cms. It was sh(c
lhnl lhc said 1llowamc \\.u. 1

0| .ulmmuhh. o the :mpc“:mls as

they did xm
3 0; hk. ]ltll P

.~muu.l ow.xusc he

institute or org

anization’ dchvcrmg services

as furll.c.r submlttcd Lha i

the Hcalth Allowancc was nllowcd prov:vnoxmllv (o the appellants by llu.

ADD" Divisian's letter dated 06.03: 2012 buy

a referenee g the I'mam.c DWN
its concurrcncc for admwsxbnlu) of Hullh Allow

d Lha( Uu.y were mvolw:d in .hc process
ation of disabicd. thl(llcn and- persony
with disabiliticg nnd hc.uu. n.nuld Mol be declaregd

beeome x.nmln.d for the said .llluw.uu:c '1

conunumc.mon lo AGPR c.nn\cu.d smu.uon or the He

xsu.n jand the

AGPR  made provx&mnal havment” to thc appcllanxs which was

.\'ubscqucnl‘ly dlsconlinuccl .lhu' \cnlu..umn ol t.mulcnn.nl in ordt.r io

prevent the misuse ol this 1']0\xan\.c by non- =entitled pcxsonnul

oS blmvim, hol

Dl .‘ ul\.(- in |hs ‘.("‘ ! h— »

+ they dccliuc.d :
"010 Hc. conu.ndcd that the bcm.['l l

‘..m

allh personiel men |

on lo scck .

ancc which regr c(tcd the| -

ax healh pe rqonncl o
‘he CADD on° 13.03.201t3 in jig |

alth: /\llmv.mcu to |
- DGsE cmployccs \\uhnu( cu..carrcucc. n[ lh" Finance Divj

It was -

as granted - witl the
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sy $65.0.57300)Cs 201 . Ste, with M.y, . A

approval of (e Mime Ministcnlhrough'u Summary, slnccilically moved for &
' lh(i:c‘,l?c.d_crai ‘Gs')\-'crqlnmnx HMospitals ;

-C. Pakistan Institute of Medical
‘ Sbic’nccs;!l-‘.d. 'Polygl&iic’: and N:ilionnl'lhsti_lulc ~o,f'R"clmbilication Mcdicix:w.

- .~?;.1:§; Diz-'cctoxj:uc (f'czrx-\_:r_;xls_‘of Speeial Education & Sociul Wclk‘;irc. l)ciug an

the - process or cducation; training - apg -

cducitional. Lody, dean Swilhy
‘rehabilitation of disableg children ang. persons

with disabiligics; which way -
- earried out by 4 muiti-professiona tcam incly

ding teachers, professionals,
‘doclor.s'.'admiui.'.‘lr.'ltu'r:s,.'mini:.'lcri:ll S suppartive / ;lliéill:u'y stall dig na
t'aU'. within the ambit of healtly orgunizati'o

\ .«
*health personnel® uet the said

and could pet be declared gy

allowinee, The respondent’ Ny.3 TR
AGPR in its Parawisc comments submitteq that (-
Farkh F. Lodhi, erc oc

_ v clore (e
Hon'ble Supreme Court of Pakistan, . | ' : , '
3. _ We heard e leamed counsel ifor the parties and perused the
. record, '
G. v'l‘hé'!:c:x[lh'u‘”ow:mcc ¢qual o onc bhagice pny ol"runn'iﬁg.s:llu.ry' .

was granted 1o the healin Personnel

e ciployment op Federa!
Govcrnmcnl.' in 1gps '.‘ichém(:.'_w

ith effeq l'mm_Ol.()l.ZOlZ. 1wy mude. . .
admissiblc (o non-clinical cadreg, In reply 4o 4 qucry‘ra-iscd by KGPR vide'
- letter. No. Ty 8-GA/CSHP/Hps /2 1121186, gaey 12.03.2012, e e
"__Rc_;guhtiqnsjwmg of lhc'.I;inancc Divi.sioh vide U.0, No.l’.é('}B')R'nZ/ZOlZ# -l : ’

© 172 dglcd'27f03.2'012 fumished definition or ;e health p'cx"sou-n'cl by stating - - Y
that ‘health p’;rsoxtncl' mc'am.n.pcrslgns w :

ho held a pogy iy any institute or

organization dclivcrillg.scr\'iccs iu"th_‘c. lealth scelor and included in

Schedule.], by gig Hol include person who was o deputation (g the

Federa) Govcrpmcnl from any Province Qr'oth'-cr’ﬁulhority and who was op
| €ontract, or op work chargeq basis or whe was paid from contingencies,
-The app_cllants arc'ncilhc_r deputationiss 'I'r'om any Provj
_ au'xhority nor have bccn'icn.ga‘gcd on Conlract or on woxik'é_hargcd_: L
- They are alse not being paid. from contingencics, Ol.l the conlrary,

civil servanls under seclion 2 () ol the Civil Servity Act, 1973

asis,

they are »
WG are
dclivcring scr&ic_cs to the disabled children' 7 persons. The bencficiaries /

appellants compriscd of Academic ang Administrative Cadres,

According
10 the definition {urnisheyd by the F'in:incc "Division vide their

u.o. dated -
27-03.2()12 the appc”:u‘ﬂs.urc entitled to health allowance, Iy Puras-6 & 7 -

under Facts of parawisc comments filcd
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as.HPA for DGSE for ﬁmnu.\l ywx 2014 15
:cndoru lhc NIS L BOs
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it Was duty of AGPR 10 take action: on the s

.cnmlcmcnl It was praycd th
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Organization 10 AGPR for st0ppagc of HPA to non- -entitled cmployces and
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appellants
be dc.pnvcd is not clear from what h.u. be

cn wuucn in the comnu.nu belore
hh Loull. lslanubud and the lcdu'al Scrvncc

25 of the Constitution of I<I.lmxc chubhc of l’akxslan, 1973 ¥

‘Fespondent No.l to. rcrund the paid
hach is against the principle of Jocus pocm
How' blc Suprcmc Court. ol Paklslnn l'ms consxstcntly hcld that the bcmﬁl
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passed by e compclcnl .xulhornly wuhnul .my tault o1 the p.\rl ol civil

<crvanl could not be recovered cvcn il the beneficial order’ wag

sulm.qucmly withdrawn ar xu.uﬁuf We

msls(un reported in
PLD ‘1992 SC 207. Henee. 10 this cx.cm lhc xmpuwmd orders are not.
legally suxt:unnblc and lable lo be sel .Ndc. '

7. Wc would lxkc 10 make | an cmphas.s on the Judgmcnls of the

I‘nbunal in Appcals No 24(R)CSI‘>013 and 3§81 to 405(R)CS/2016 dated .
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.m amount of Rs.02: 542

ces who bclonbcd to medical profcssxon and camc -
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. \.Ul\\))lldlub with the uupubncd arders” within & per
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U5.10.2015 and 141220006 whercin the x,onuov\..\\ relating to llwllh

Allowanee has already been n.sulvcd When confxonu.d with the said ldcl

the rcspon(h.m\ have [ailed 10 (lcn\ the fact. As such, the aclmn of tl\c

-respondents appeirs 10 be inconsistent in the light ot the .1lou,xm.nlxom.d
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Judrmcms on account ol Ant ticle 25 of the: Constitution which guarantees -

cqual rights” s equal protection of law for cvery citizen, To cnsure

umfommv rule of \.onsxsu.m.y mu:l be applied while consndu’mg the case

ol the uplullnul. Niowee e Huu ble Apres Clounet vy ll. ]ll(l]'lll\‘l“ ]ll the

case reported as 1996 SCMR VIS5 has alecady held that “rule o( ;:,ood

povernance demandy thai the benefiis ol the suid decision be L.Au.ndugl {o -

otlier civil servints also, who mixy not'be p.nlu..b o the lmbmmn. mb(wd ofl

compelling them 1o approach the T ubpnal or any othur legal forum. I-lc;xco

the claim of the appcllants is rcqmrcd to be dccxdcd on the same analogy /{’

prmcnplc as framed in the cascs of Dr. F arrukh Fiaz Lodhx and others by the -

Tribunal vxdc its judgment dated 05 10.2015, 11. 01 2016 Aand 14, 12 201p
S.

impugned orders dated ”l 03.2016 wnd 25.03 2016 rare set .mdc }‘vnh

direction to the respondents to c.onumu. the Health Allowwce alrt.ucly<
cprinted W the appellants smu. 2012 .‘.uul to relund

all deduction made in

ud ol une month rom

the date the \ul!\ ul’ lhl\J\l\I)’lll\lH 1w oreveivaad in their oflice. Since the muin
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10.
11.

BETTER COPY - S

05.10.2015 and 14.12.2016 wherein the controversy relating to - Health
Allowance has already been resolved. When confronted with the said fact,

the ‘respondents have failed to deny the fact. As. such, the action - of the
respondents appears to be inconsistent in the light of the aforemer‘ltioned.
judgments on account of Article 25 of the Constituti_opln which’ gua;rantees
equal rights and equal protection of law for every citizen. To ensure
uniformity, rule of consistency must be applied while considering the case of
the appellants. Since the Hon’ble Apex Court vide its judgment in tlle case .
reported as 1996 SCMR 1185 has already held that “rule of “good

governance demands that the benefits of the said decision be extended to
other civil servants also, who may not be parties to the l1t1gat1on mstead of :
compelhng them to approach the tribunal of any other legal forum. Hence,
the claim of " the appellants is ‘required to be dec1ded on the same
analogy/pr1nc1ple as framed in the cases of Dr. Farrukh Faiz Lodhi and
others by the Tribunal v1de its Judgment dated 05. 10.2015, 11:01.2016 and

14.12.2016. . D o B

Forgoing in view and following the rule of 'ccnsistency, the impugned orders
dated 21.03.2016 and 25.03.2016 are set ‘aside with -direction %to the
respondents to continue the Health Allowance. already granted to the
appellants since 2012, and to refund all deduction made in compliance with
the impugned orders within a period of one month from the date of copy of
this judgment is received in their office, Since the main appeal h:ave be
accepted Misc. Petition are also accepted. - o o l

- Judgment to apply all the titled mutatis mutand1s

|
There shall be no order as to costs. . 3 o l
|

Parties shall be informed accordmgly.
X

ISLAMABAD  .° T
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Muhammad Athue ur Rehman : _
ete. _ . - (in C.A.811/2016)

...Respondents(s) -

* For the Appellant(s) ‘Mr. Sajid Ilyas Bhatti, DAG

(in a1l cases) Syed Rifagat Hussain Shah, AOR
. . ‘ Ms. Saadia Kanwal, 5.0 Fin.
Mr. Abid Hussain Channa, S.0 Fin.
. Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzaq, AAO MEG
Rawalp1nd1

For the Respondent(s) In—person

For the Respondent(s) Mr. Muhammad Ilyas Lodh1 ASC

lin C.A.216/16) o ' Malik Itaat Hussain Awan, ASC
Amicus Curiae: Mr. Muhammad Makhdoom Ali
Khan, Sr. ASC '
Mr. Slkandar Bashir Mohmand ASC
Date of Hearing = 17.01.2018. "
' JUDGMENT

UMAR _ATA BANDIAL, J.— By leave of this .Court

granted on 23.02.2016, 01.4.2016 and .12.12.'2017' in the
several connected appeals'beforé us, the appgllant' Federal

GoVeljnmenf chal'lenges.the judgments delivered . on common -

questions of fact and law by the learned Federal Service Tribunal
on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments
impugned in the connected appea’ls declare the reépondent

employees of different 1nst1tut1ons functlonmg under the

Dlrcctorate General of Spcc1a1 Educatlon (“DGSE”) to be entltled
'to payment of Health Allowance granted by the Federal
Government vide its Office Memoranda dated 04.02.2012 and;

06.2.2012. These Memoranda are issued by the Finance Division -

(Regulations Wing) ‘Government of Pakistan pursuant to

épproval gfanted by the Prim’e Minister under the Rules o'f |

Business, 1973. It would be useful to reproduce the "two

e e teaiterd
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X memoranda containing the terms and conditions for the grant of L )‘
- Health Allowance to eligible persons: . K , ?

“Government of Pakistan
Finance Division

- "(Regulations Wing) )
F.No.2(13)R-2/2011 Islamabad, the 04th Feb 2012 o
. OFFICE MEMORANDUM - ', . _ |

Subject:  GRANT OF ADHOC ALLOWANCE EQUALTO. . - . §

ONE BASIC PAY AT THE INITIAL.OF THE - g
SCALE TO THE HEALTH PERSONNEL IN BPS : o i
SCHEME, ‘ ‘ ‘

' The underSIgned is directed to say that the ) i ‘
Ordinance No.VI of 2011 that sanctioned the Career Structure for: : : o h
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.

Accordingly, CSHFP is no longer in the field and all health persognel -

have consequently reverted to the BPS scheme. In order to K
compensate health personnel for the loss.of benefits sought under

CSHP while preserving their status as Civil Servants, it has been

decided by the Federal Government to grant adhoc allowance equal

to one basic pay at the initial of the scale to the health personnel ‘ ;
in the embployment of Federal Government, in BPS scheme, with : ' i
effect from 1st January, 2012, This will be in addition to their
existing pay/ allowances in BPS Scheme. ‘ ;

5y
2

7

TR P SRS

2. This Division’s OM No.2(13)R-2/2011-698 dated 17t
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

s4/-- - | A
(M. Munir Sadiq) o ' o i
Deputy Secretary (R-1)” , . b

“Government of Pakistan . o S o
Finance Division :
(Regulations Wing) '

SRR

SHTBRESRAA

F.No.2(13)R-2/2011- 777 : Islamabad, the 06th Febrﬁary,QOlQ ‘ . §

o
B3 Ak

OFFICE MEMORANDUM

Subject: . GRANT OF ADHOC ALLOWANCE EOUAL TO ONE ' ‘ .
© . BASIC_ PAY'OF RUNNING SALARY TO THE HEALTH : :
PERSONNEL IN BPS SCHEME. ' ‘

In continuation of Finance, Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided. by the
Federal Government to_grant befiefit of one. basi¢. pay, of runnmg

salary _as Health Allowance :to the . health personnel in the : , 4
‘employment of Federal Governinent, in BPS scheme, with effect ) B
“from 1st January, 2012. This will be in addition to their existing o
‘allowances in BPS Scheme. Also. grant of stipend amounting to ;
Rs.50,000 per month to the postgraduate residents and Rs.24,000 ' i
per month for House Ofﬁcers respectively  w.ef. 172011 will f
contmue .

sd/--
_{Manzoor Ali Khan)
Sr. Joint Secretary (Regulations)”

TR L

‘(em'pﬁa’sis supplied)

2. Lea'rned Deputy Attorﬁey General has contended -

s

~

that the Health Allowance granted by the Federal GoVe;ﬁment is

T B
Lo A

ey
T

available to health personnel i.n'thé employment of the Federal
' / Government in the BPS scheme at three hospitals established in
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Islamabad namely, Pakistan Inst1tute of Medical- Sc1ences

(“PIMS”), Federal Government Polyclinic (“FGP”) and Natronal
Institution of Rehabilitation Medicines (“N'IRM”). The employees
at these hospltals do net have a career structure in place after

the Career Structure for Health Personnel Scheme Orchnance,

2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance

was accordingly Agranted by the Federal Government as a form of

compensation. 'Itn is clear from the two mietnoranda dated

04.2.2012 and 06.2.2012 reproduced above thert ‘the I—lealth _

Allovvance is ‘granted to “health personnel”. However, the
composition of the category of employees that are el1g1ble for the
benefit has not been prov1ded therein. The respondents whio are
several hundred in nurnber_ are unrepresented by counseli In
view of the fact that a 1arge number of employees are affected by
the instant controversy, the Court has sought assistance frorn

Mr. Muhammad Makhdoom Ali Khan Sr. ASC and Mr. S1l<andar

Bash1r Mohmand, ASC  as amicus curiae 1n‘ the’ matter. .
Mr. Sikandar Bashir l\/lohmand, ASC made able sub"missions'
before the Court that _highlighted important facts and

documents ~on record which- simpliﬁed' the controversy:

appreciahly.

3. It transpires that an Office Memorandum dated

. 27.03.2012 by the Finance Division (Regulations Wing) clarifies

that the term “health personnel” used in the above mentiohed

- memoranda bears the meaning. given to that expreéssion in

Section 2(b) of the Ordinance'. This definition refers to the

contents of Schedule—I to the Ordinance which 'sp‘e‘cifies the -

service providers who Qualify as health personnel. A perusal of

Schedule-I shows that five categories of service providers are
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] » classified as health .personr'iel, namély: Dbctors, Allied, Nurses, - A ' $ l
S ' Paramedics and Support.. The 'senrices_ specified under -the-l @// ?;
| categories of .Péramedics *and S'x;lpport include Tea,ch.’ers, ' f ;
Audiovisual Opereﬁcors‘, Technicians, Librarians, étc. | o | i . }
4, The adnﬁiﬁié}tratiVe Ministrsr for thc‘ health ‘: ‘i
‘ ) _ e i
_ institutions of the Federal Government at Isllamaba'd. is the } 3’(
Ministry of Capital Administfatidn and Devélopment Division ';
# (“CADD”). It 1s an admitted .fact that vide order dated :
- A o - !
) 13.03.2013 the Ministry of CADD granted the Health Alloxi}ancé | |
to the employees of the DGSE and its allied special'educ’:atio'n o . A
centers/ institﬁtions including Natipnél Trust fo? the Diéabled | ' 1
(“NTD”) and the National Coﬁncil for Rehabilitatior‘l'of: Disabled ' 2 ‘
Persons (“NCRDP”). . The : responden’t.‘s were th.er.ebyv‘ | | r
acknowledged as beneficiaries of the said g;rént and were ﬁaid ‘EL
the Health Allowance . with‘ effect frorﬁ 01.1.20,12".{,1ntil ;; :
: ' ' : b
27. 10.2014, when the Finance Division informed the Accountant i
Gerneral Pakiétan Revenue (“AG?R”) that onljf health .iaeréoﬁnel ' ‘ ' : ,
working in Federal de_érhment hospitals and’ 'cliriics were - ' H
quéliﬁed to receive the Hgaith " Allowance. Thé AGPR ‘1
corfespondihgly instructed'the DGSE to sfqp payment of the. i
said allowancé to its employees és no budget allocation for'tlje
M ' said emolument had been made in the ﬁneincial year.QO 14'15". j i
S. The di§cOnfinLlation of their -Health AllowénCe was |
taken to the Islamabad High .Court by s<l)m‘e' of the respoﬂdents.
Vide order dated 17.9.2015 the learned Higl;Courvt referred the , h\
'dispute' to the Secretary CADD .fo_r passing als_pealging order o - ‘
thereon; and till then réstreﬁnéd recgvery of past payments of ’u
the Health Allowdnce from the affected employees of DGSE and' %
//V\, allied centers. The .S'ecr'et.a‘ry CADD heai:d fhe partieé and by é;
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order dated 21.3.2016 rejected. the" entitlement  of the
respondents to receive the sald allowance The principal ground
of his decision is that employees of the DGSE were engaged in

the process of educatlon, training a_nd rehab1l1tat10n of disabled

, ch1ldren and therefore chd not fall w1th1n the amb1t of a health

orgamzatlon The respondents successfully challenged the sald

order before the learned Federal Semce Tribunal wh1ch has, '

mter alia, by the impugned Judgment dated 18.07.2017 declared

that the respbndents are entitled to the grant of He‘alth'
Allowance. | |

6. Learned Deputy Attorney General has contended
that after the lapse of the Ordmance that had prov1ded a career
structure‘-for the doctors, nurses and paramedics Working in
PIMS, FGP and NIRM, the Health Allowance was granted by",the
Federal Government as compensation to the said health
personnel. He was, ' however, unable to sh'ovvj any

contemporanedus_ direction issued by the Ministry of CADD or

]

the Ministry of Finance that restricted the grant of the Health'
Allowance to the claired employees of the three hospitals’

specified by him. As already noted above, the definition of health

personnel provided in the Ministry of F‘inance. Office
Memorandum dated 27;3.2012 is wide in scope an_'d‘ there‘fo‘re
unhelpful to his plea.

7. ‘We have examined the ldeﬁmtlon of “health

personnel” adopted by sa1d memorandum dated 27 3.2012 from

_ Section 2(b) of the Ord1nance which is to the followmg effect

“b) “health personnel” means a person who holds a post in any -
institute or organization delivering setvices in the Iheaith’
sector and included in Schedule-1, but does not include:

i) a person who is on deputation to the Federal

Government from any Province or other authority;
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 Memoranda dated 06.2.2012 and 27.3.2012, eligible for grant of

ii) a person who is employed on contract, or ori work

chatged basis or who is paid from contingencies.”
8. It is noted that".th“'e: foregoing definition of health
'personnel COvers: persons holdmg posts in any institute or
organization _Who are delivering services in the health sector that
are included in Sohedule’—l to the Ordinance. Learned Deputy

Attorney. General was unable to distinguish the- respon'dents,

~ who are employees of the DGSE and allied institutions /centers '

NCRDP and NTD from the paramedic and support staff

positions that qualify as health personnel ac’cO_rdmg to
Schedule-I to the Ordinance. It is not denied by the appellant

that education, training and rehabilitation of disabled persons

are services provided in the health sector.'These services fall

within the terms of Schedule-I. to the Ordinance and. therefore

the providers thereof qua'lify as health persorinel. .

0. _ Accordingly, not only do the respondents fall within

the category of persons who are, in terms of Finance Division

the Health Allowance but their entitlement has in fact been’.
admitted by both the Ministry of CADD and Ministry of Finance.

In this respect the aforementioned letter dated 13.3.2013 issued

by the Ministry of CADD is referred. Also the afﬁdav1t of the

Secretary Fmance, Government of Pakxstan filed in the

' Islamabad High Court pursuant to that Courts order dated

/

T s TG

20.3. 2015 passed in, ert Petition No. 4007 of 2014, spec1ﬁca11y

records that the proposal approved by the ~Pr1rrre Minister vide

« Summary. dated 25.1.2012 did not restrict admissibility' of the

Health Allowance to the pefSOnhel of the three hospitals

(identified. by the learned'DAG). For that reas’on"the Finance
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Division Memoranda dated 04.2. 2012 and 6 2.2012 . made the* |

¢

allowance avallable to all health personnel ‘employed by the

Federal Govemment in the BPS Scheme

10. . As a result, the said allowa.nCc ‘was paid to ‘the )

health personnel of the DGSE and its allied 1nst1Lut1ons until

27.10. 20 14 when the Flnance D1v1s1on 1nst1ucted the AGPR to

confine the grant’ of the allowance to employees of Federal

Government hospltals and clinics. This instruction re‘pre_sents

merely. a change of opinion which is not occasioned by an’
amendment in the terms of eligibility for the Health Allowance."

Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and

27.3.2012 issued by the Finance Diyision, Government-of:

Pakistan still hold the field in their original terms, there is no

merit in the Ob_]CCthl‘l by the learned DAG to the ent1t1ement of

the respondents to claim and receive the Health Allowance.

11. As a secondary and also tenuous argument, learned

Deputy Attorney General contended that the I—Iealth Allowance is-

granted under executive fiat without any. statutory “backing

therefore the same can be withdrawn by the Federal Government.

at any time. That is clearly a flawed contention. It is admitted

that grant of the Health Allowance and the terms'of eligibility to

receive the ‘same were determined by the competent authority,

Ministry of Finance in accordance with Rules of Business of the
Federal Government. The original terms ‘of the said lawful grant
still hold the field. These were acted upon and payment of the

Health Allowance to the fespbndents ha‘s‘conferred a vested

right uponi them. In such circumstances, the executive is barred

by the rule of locus poenitentiae from unilaterally rescinding and

retrieving the benefit availed by its re'cipients. Reference is made -
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i to Pakistan, through tﬁe Secrétafy, Ministry of Fin'a‘nce vs. 71
- Muhammad Himayatullah Parukhi (PLD 1969 SC 407) it
‘The Engmeer-m Chief Branch vs. Jalaluddm (PLD 1992 SC
207). Therefore without a change of,the terms of ehgib;hty for (;@.

the Heaith Allowance .even the pr'ospéétivé exclusion of the

_ respondents.frofn receipt of the benefit shall cons;t.ituté arBitrary
and unlawful‘actién. '
. 12. ~ In the circumstances, §ve doh‘not find ansf e.r_ror or ,
| | defect in the impugned ju~:1grnénts of the Iearﬂeci Federal éervicc.
Tribunal dated 05.10.2015, '11.1.2016 and 18.7.2017. o : | ; t

Conseduentl&, .these‘ épﬁeals are dismissed and the.en’titlement .

of employees -of the DGSE, allied institutions/centéfé,. NCRDP | )
and NTD to.~ receive the Health Allowance is afﬁrmed.' | I
S§d/- Mian Sagib Nisar, C¥ | |
| Sd/- Uma A {Bandhal J S

' cef;tiﬁedm belrue Copy | |

t' approved for reporting.
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. No. I—IAD /Allowances/Corresp /2017 18/422 | Dated 19. 04, 2018 g
- To ..
.~ The Branch OfﬁCer, . T
~ Pay R011-4 Section. . : Lo _ ;

- IOﬁiceofthe |

" Accountant Ge'neral

* Khyber Pakhtunkhwa Peshawar
Phone 091 9211250-53

Subject: _,,COMPLAINCE oF JUDGMENT DATED 17.1.2018 PASSFD |

- IN CIVIL APPEALS NOS 1631-2112/2017,216/2016 &

3

I am. dlrected -to enclose herew1th a copy of A. (D(TM)

806,-811/‘2016 BY THE SUPREME COURT OF PAKISTAN.

- No.TM(F)/T-4Q/ Health- Allowancc/2017 18/138 . dated . 05, 04'2018 |

alongwmh Honorable Supreme Court Judgment for further comphance,j '

' 'under intimation to. AGPR Sub Office Peshawar acc_orchngly

. D:'\My Document\HAD Seciion_\_éorhplainf regard.do¢
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¥, ' [ . OFFICEOR THE o
L ¥ l‘ANTGhNERAL PKISTAN REVENUES .
4 , r: o . . ) Qub Ofﬁce . . T
...tl ‘gﬁ : PRSHAWAR - . o -
. ‘ - Ph No:(091- 9211278 , Fax No:091-9211301 "
&Qmﬂg ) ( ) :
No. TM(F)/T-40/Health Allow. /2017-18/ XV fDated. 05 .04.2018
- To, o o R o . '
LT \/l“he Accounts Officer (HAD), - o o 3>
.- Office of the Accountant General, o .
L " Khyber Pakhtunkhwa, Peshawar, '

 Subjéet:  COMPLIANCE OF JUDGMENT DATED 17.01.2018 PASSED IN CIVIL
T 811/2016 BY THE

APPEALS NGS.1631-2112/2017; 216/2016, 1344/20168806-
SUPREME COURT OF PAKISTAN,

Please find enclosed herew1th the Accountant General Pakl§tan Revenues,
Islamabad lettcr No-TM/ 18- 64/Circular/2017-18 Vol-B- HI/589 dated 12.03 2018 along-W1th its

. . l
enclosures on the above subject. . . . S - .

The Supreme'Court ‘has made the e,rnplo'yees: of Dijrector deneral" Special -

Education, its allled mstltutlons/ Centers, NCRDP and NTD entltled For Hea.tn Allowance

Hence, the DlreCtOl‘ General Special Education has been transferred 0 Provmce under 18" " %
amendment and become a Provincial subject. It is kindly requcstcd to take the requisite acticn on - .

the above noted subject judgment under mtlmatlon to this office for onward subn11551on of 4

compllance report before the court, v g

S | Accgig;

(™) .
AGPR Sub Ofﬁce Peshawar

' Copy forwardea’ to Accounts Oﬁ’ fcer (7' M) jf ice of the Accountant General, Pakzstan Revenues' -
G-8/4, Islamabad.

ACTOUNTS OFFICER (Th)

4GPR Sub Q[ﬂce Pevhawar _
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PESHAWAR HIGH COURT, PESHAWAR.

. FORM ‘A’
FORM OF ORDER SHEET

Date of Order
or Proceedings

ORDER OR PROCEEDINGS WITH SIGNATURE OF

1

JUDGE/JUDGES i '

19.09.2018

B systern under object head of health allowance. is still awaited. |!

| has exposed hi‘m liable to be dealt with under the contempt of |

W.P No.4301-P72018‘ with Interim Relief.

Present:  Mr. Muhammad Khursheed Khan, Advocate
counsel for the petmoners '

Mr. Moeen-ud-Din Hamayun, AA(x for the
respondents

* %Kk

» Despite direction of thlS Court dated 11.09. 201 3,
the Advocate General Ofﬁce faxled to check the relevant 'I_
quarter ie. respondent No.2 and appnse the Court about the 1
‘consequences of the 1mpugned letter dated 03.06.2018. | |
T'odaiy, the learned counsel for 'theA.petitionevrs produced
anothfe'r letter datednl.4.09j201l8,_wnereby the Director Social
Welfe.re;& Special Education Departrnent:des'pite repeated |
‘_remililders of Accoﬁnts Officer has. failed to" provide the
requi‘%site 'adm.issibilvi‘ty of health profesjsional‘ allowance from |

Finance Department and release of budget through SAP
The lethargic and disobedient attitude of the concerned officer |
Court laws, however, taking  lenient view, the_ Secretary |

Finance Kh)?ber Pakhtunkhwa, Peshawar - is directed to

personally appear before the Court and explam hlS posmon

EXAVHNER
Peshawar High Court



Yo o : | E
To come up forhearmg on 04.10.2018.

!

Interlm Relief,

Il

! NOUCC for the date ﬁxed In the meanwhile, |
‘ Professmnal health allowance shall not be deducted from the

petitioners.

‘!(A..‘..;.m‘.;-».-.,........“.\:5..&.? 7é
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*Ayub* Hon’ble Mr, Rooh-ul-Amin Khan & Hdn’b]g Mr. Justice Qalandar Ali Khan. .
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‘%Ul\/lﬂ/'l/\ Y FOR PR OV!NC!.;K\L. 'CABH\'E-

ALLOWANGE RY_ THE EMPLOYEES OF

DRAWL O E HEALTH
SPECIAL EDUCATION

Subject:-

ER SHAH VS GOVr r’Nf\z“-NT OF X

H"DER

l\lu\"‘"

i ,
" WP.N0.430/2018
PAKHTUNKHWA'
!

B(«%fo re

the '18"” constitutional amendment the employees of

" Directorate General of Speci
01.04.2011, 1

“Social \/\mlmrm Dep: nmm it hvhior 7 ’Wl\ﬂtlllll hveas Tl thedr de

Education, Islamabad were allcwed.and singe

1l
Cl

after the 18" '\(m"rv'!'n'm-\nt they wers working L.il'}r;'ic:i“ o f.-?sw.l'nll:n'y,

wodtiion aned sloe

(J1.01.2012 dm petitioner were receiving rlea 'w Profe:'ssior';ezzi Aicwanon vide
[ n ance DlVlslon (Regulation Wing), Islamabad Notificatio (A..z.v,\1
2. This allowance was stopped by Fed e-'a! government and accordingly

- lhe petitioners Federal Service Tribunal, [slamabudl i

on 18.07.2017,
(Ai"mex-H)‘.

Tillecl a service appeal in

the Federal Service Tribunal decided in favour ol l\o pe! mom_ 5

i T
- RN

i
t

3.

Hm [Federal Scrvxcc Fnbunal in t u. Supreme Court of Pakistan bul llw Apex s

Thc l-cdelal Govemn en then challenged the judgmoni / dou!nlul\ of

‘also decided in favour of the petit

ners (Annex-ill).

4. fter shn(tmg the “services from '~cdcral Gover Pmcn‘ to P:owrr‘xal

l
i
|

Qovemment of Khyber Po nkhwa, the en’-p'oyees of Specnal —oucatlon were

receiving the said allowalnce provisionally on 13. 06 2018, the /-\ccountam Off nccr-~-
(PR-04) office of the Accoumo"' General, r\hvbcr Pakmu*kw\/‘a has written a

|
“letter to Deputy Commlsslon@ Peshawar with a copy to D|r°ct<“' So c'al.._.\/Velxar_e

<

=

and Secretary, Financ o Dcpumvnt “at buc‘c*oi for the Ilwl h Al lowar.ce ha
“been allocated but the s‘ame has not been uploaded to the SAP | Jumo'ltcr \:y lom
lant me'lt')ml

lill date. /—\ccountant,fo cu (PR-C. 1) further ciarified that the Accou'

Ollice has released the
tarjuest of Social Welfarg:

Guurt of Pakistan dated 1

oaymen {Health AHowance) to these cmployc—w:n un Ihe

) Depariﬂvnt in comphence of the judg mc*n( e/ (‘.:l.l,lll_)l'll(:.'

i L
7. 01.2018, oxovlsxonally ana subject to its mc.fml:s;sll)I_Iily

i
i
i

0
I
!

l
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, S_KJMI.T!‘\Y‘
Subject:- ‘Dh/\W L0 F HE /}_._”_\__1 A\ 1OW, u\*c = B2Y Li— Lm,\\ L).._;;,“1_,,,.':,3wm::_
SPEClA\L EDUCAHON B <
CHYBE s

VS PQ\/r—Ri\U\fx\ NT S O\ ,,,,,,,,,

| \NP.N0.45~3012018 NAZ
--'PAKHT@N&H\DJM - o
case the relea ased

e Department Khy khnunknwa and that in

- pudget is not been up\oadecx 10 the SAP S\]SLGlT\ {he pa\/

from l'in’anc
ment ©f Health

Allowance will be stopped (An nex-v). : | . : |
5. Accord'mgly the emp\oyees of Spccna\ Education ﬁ\n~d a V\’/ru pefition
Pak(sLan 1973 and wquo» lad - lor

under article-199 ;of the\ constitution Of - )
¢ of Accountant Gcnom\ (\ \/\Jrr

e above ' mentioned lette
)ﬂ ‘)O y i nn

sugpension . of th
Pakhiunkhwa and for con

heet |ssued by thmi \ox

tmuatloﬂ of Health Al\owance On 19(

artlar s horable Court in he subject wiil pem\nn the- m\nl
r\\mmed the Secretary, Fmanee De
(' 2018, I comp\mnec

e the court on 04.10.

partment, Knyber Pakl‘uunkhw \0 pcl'm\n\\\y

¢ c:c.x\.nl-_ ordor he
2018 and he

\l)l\':’t".'.\.lf.)l"\i.\\ :

o Com\ lon O wim'-\,h

n\)pm ar bcfoxc th
\ -
paulmcm appeared befor
‘ .

Secretary, Fmance De
‘honorable court cl\rc‘c\od ‘ho \mmn\'uy Finance Dopartme il hat* ‘\’

\ I
et"be dL,dUCLed from the petmoners gsAnnC/ ,_\/)

Health Al\owance shall n

k—onomb\e Pdéhawqr High =

6. ' F mally, in cén‘}xp jance with the ondus of
\cretary i‘mance Depar‘tment requested vnde Ris omcc

Court Peshawar the Se\
letter No. SO(th)/FD/S’I 9521/20 '35 dated 01. 10. 2018 advising t
g ministrative Dcpwumcnt aftc:l two»ough '\mlyﬂs

summary bei q ‘the Ad
mstcn Khyber Pakhtunl\hv\fa (Annex -Vl)

hts departmont

to move a S

forthe appnoval to Cme_f

ar of Peshawar \ngh C,uuxt PL,Sﬂ"&\‘V{Jl dated

Je pursuance to the ordhk
¥ 04.10.2018, the Chief thster, Khyber Pakhtunkhwa is requcsted 1o allow the
lealth /\l\owmco to the 3 pelitioners and 1mplei'nem he order of \\w H(nm\r\\\\n
: . \

!
. ' . [

courl. o
!



. GOVER gr&hENT OF KHYBER O AKHTUNRHWA Y
/AK‘AT USHR| SOCIAL WELFARE, SPECIAL EDLJCAIION-
WO VIEI\ ENIPOWERMENT Dl:PARHVlLN’I' |

s’UMMARY FOR PROVINGIAL CABINE"'

151 i

“Subject:- DRAMM.O!rHEALTH ALLOWANCE BY THE. EMPLOYEES OFe;

QPEC‘I/\L I'_'DUC‘/\ l"lOI\

WP 1\10‘430/2018‘ NA/Y“'T SHAH VS GOVERNNMENT OF KHYBER..-

PAKHTUNKHWA: - : : N
}' ! .
| b
| ‘ o
8 On the observauons of Finance Departmc t the department ol Sonainl

Wallare responded and plovn105 the requisite information, The Financo Inanpaimont

Khyhor I'Jdl\hlllll|\llw.'{l -;.nupu..‘u.!_l thal l{\\.r'QL:l..»J‘c:c:l Cabo iy b placoed ).»(.-:»iul'l..\ fhe

IProvincial Cabinet for appropriéte orders with' regard to the approval ol ihe praputiod
milowiunea in lioht of ourt Dedi: uon alongwillt the (saue-of ovors - u monl and %nlhm nllm(l‘

mallers (Armex-VH). ' u o ' . ' }
. . . |

. : Thc CJhIcf Mlmstu }\hyoo' Pakhtunkhwa in Para-20 of the summary has
alroncly .Jc_c*oxclul dppx()vul lo pl 1ce ha subject issue bolore the meaeting ofrrovineinl

Cablnet for 7pp ‘oval pl ase,

0. . The Provincial Cabinet 1& raquested to aliow the "MHealth ,~-\~u\v-.-ei'1;;te“ o the
petiioners and implameant the ordor of s Fonorablo Qoort, T '
.o . : . . \\‘
i
/\ :

> "./ 2 '
,,’:)‘ . ,/ o 3w
. _ s s R
;o = (MUHAMWMDrbRFth}PA)

] : .. Se C|¢ tary to Governme ant of f\h\’bf‘ Pakh tUl'h\}‘WEl
_ / _ Zaka t Ushr, Social v\/rlmro, \,pu ial Eclucation &
yA ; ' Women I’mpov\fcrm&,n t Departiidhl




GOVERNMENT OF KHYBER. PARITUNEHWA -
ESTABLISHMENT AND ADMN: DEPARTMENT 1, ,
{ CABINET WING ) ¢ \,k -
. No.SOC(E&AD)9-24/2019 ~ 3y
_ Dated Peshawar the 28t October ; 2019 g

The Secretary 1o Govt. ;of'vli{hybcr Pakhmnkhw;a, ,
Zakat, Ushr, Social Wellare, Special Bducation & Women |
Department. o S

SUBJECT: DECISION OF THE  MEETING OF . PROVINCIAL CABINET
DATED 22.10.2019. T R T
Dyear Sir, o o . - , ‘
1 am directed fto forward herewith the following ‘decision of the
meeting of Provincial Cabinet ‘held on 22.10.2019 under the chairmanship|of
Chiel Minister, Khyber Pakhtunkhwa for implementation. '

AGENDAEMNO.16 - . . — 7]
| DRAWL OF HEALTH ALLOWANCE BY THE EMPLOYEES OF SPECIAL
| EDUCATION WP.NO.43012018 NAZEER SHAH VS GOVERNMENT OF KHYBLER -
KPAKHTUNK?%WA ‘ . I S SRS P

' l Decision of the Cabinet:

f

The Céabinet approved Heaith-‘f\;imwanca to ine devolved eﬁ*zpl-@yée:s‘. of

l Speclal Ed ycation ’\ﬁsiihiti.qm atthe rate of ohe _runnihgabasi_r; pay.

|
:
E

\l’lﬂﬂl'e'misangiﬂd Department: © . Zakat, Ushr, Spcial We]fm . Special -E-_du-;:a’tiong‘&:\
; | |  Women Empowerment , 4

i \’
2. 1 am. t0 're@lé:st ihat an implementation report of the ‘Ca’?li}inex._
decision &s required gynder Rule 28 (2) of the Khyber P.a}ihmn}chyxxa ‘Gz-w_‘gmmgnft
Rules of Business, 1985 may kindly be fymished on top priority basis to the
Cabinet Section, Administration Department. : 1

M SECTION OFFICER (CABINET)

ENDST.NO, & DATEEVER.  FA%- Jiad o

Copy to:- . |
P.§ to Secretary Administration Department. .

'1.3‘ PAto Additional Secretary {Cabinet) ﬁd‘ministratiqu Dtﬁdrtmem
3.

)

3

pA to Deputy s.ecmm;;-y'!((lahin'et} Administration ey Timeny

. CSPTTIOT GFFICER (CABINET)

-

B L LA



GOVERNMENT OF KHYBER PAKHTUNKHWA

Py AMCE B WP A RTMEN T

c L AVEION WING)Y

Dated Peshawar the. 25-11-2019
NOTIFICATION s |
B _ 5

;N_o.FD{Sﬁ_Q_S_R-H)B-7IZO19. In pursuance of the Suprc})me Court of PSKistﬂnéCiVﬂ Appeal
No.811/2016 titled “Muhammad Atique-Ui-Rehman 8 Others V/s Federal Gpvernment of

Pakistan through. Secretary Capital /-\dministration’ etc,” the Government of Khyber :

pakhtunkhwa (Provincia\ Cabinet) has been pleased 10 approve Health Alldwance at the:
rate of one running _basic pay to- the devolved employées working in the Special
Education Institutions from the date of their devolution 10 provincial Govt of Khyber
Pakhtunkhwa. : - ‘ ' : i o

: The above ‘said allowance will be admissible, only fo the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 418t Constitutional
Amendment. a . ‘ ‘ v
. | |
gecretary to Govt of Khyber pakhtunkhwa '
" . Finance Department
; { -

i

Endst: No. & Date Even. L - o |

Copy is forwarded for information and necessary action'to the:- !
1%countant6eneral‘ Khyber pPakhtunkhwa, Peshawar. B
2. Principal Secretary 10 Chief Minister, Khyber pPakntunkhwa.

3. Principal Secretary to Gaovernor, Khyber Pakhtunkhwa. b ,
4. Secretary to Social Welfare, Special Education & Women Empoweérment Deptt.
5. Director, FMIU, Finance Department, Khyber pPakhtunkhwa. ' S .
6. PSte Minister Finance, Khyber pakhtunkhwa. S

7. PStO Secretary, Finance Department, Khyber pPakhtunkhwa.

g. PSto -Specia\'Secretary, Finance Department, Khyher Pakhtunknwa.
9. PAtO Additional Secretary (R‘egu\aﬁon), Finance Department.
10, Viaster File. " - |

|
!

|

/ - SECTION OFFICER (SR-M) -
\ o FINANCE DEP‘ARTMENT

éf bt . ‘\
RN
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To,
The Chief Secretary, S ' T l’L
Khyber Pakhtunkhwa, Peshawar. - I ‘ _ N

Subject: - 'DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

Respected Sir,

ALLOWANCE TO THE APPLICANT .W.EFE. -THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS. TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY,2012. i "

Dated: 12.01.2022. - 4

With due respect it is stated that I am the employee of Special Education
Department and is serving as Supervisor (BP-17) at the Government Institute for the
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the
Provincial Government ‘approvéd Health Allowance at the rate of one running basic pay
to these devolved employees working in the Special Education Institutions from the date”
of their devolution to the Provincial Government. That the employees of Special
Education Institution under the Federal Government were receiving Health Allowance
which had been stopped/deducted from. their salaries against which those employees
preferred service -appeals before‘t:he Federal Service Tribunal, Islamabad and the _same‘
have been allowed in favor of the employees vide judgincnts dated 05.10.2015,
11.01.2016 and 18.07.2017 and the employees of Special Educatioh Institutions declared .
entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble

-Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide

it judgment -ddted 17.01.2018 .and entitled the employees of .Special Education
Institutions for receiving of health -allowance. That it is pc—:rt_ineht to mehtion that the
Government of Khyber Pakhtunkhwa Finance Department . issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of "
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special Edubatipn ‘Institutions of the Khyber Pakhtunkhwa from the date of their
devolution to the Province. That in light of the judgment ‘of Supreme Court and |
Notification dated 25.11.2019 the applicant time and again. requested the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply has been received from the quancf concerned. That the applicant feeling
aggrieved from the inaction of the authority concerned by not allowihg/granting Health
Allowance similarly to the other employees. of Special Education Institutions preferrec
the instant Departmental appeal before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed that on acceptance of this Departmental

‘ apbeal the concerned authority may very kindly be directed to ‘grant/allow health

allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
75.11.2019 of the Finance Department from the date of devolution to the Provincial
Government of Khyber Pakhtunkhwa. ‘

7'3' o,
' . ""You're Obedigent
Khurshid, Cook (BPS-04),
Govt: Institate for the Blind, Swat



VAKALATNAMA

ERVICE TIBUNAL,
THE KHYBER PAKHTUNKHWA S
BEFORE PESHAWAR i
OF 2022
(APPELLANT)

. (PLAINTIFF)

Kburshic (PETITIONER)
VERSUS
(RESPONDENT)
Special Education Department (DEFENDANT)

I/We_Khurshid
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to

appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022

L2
CLIENT
M '

ACCEPTED

MIR ZAMAN SAFI
ADVOCATE

v,

OFFICE;:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No.0333-9991 564
0317-9743003




