13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B. - :

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as prelimi hearing on
13.10.2022 before S.B.

(Mian Muhammad)
~ Member (E)
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25.05.2022 Learned counsel for the appellant present and

requested for adjournment to further prepare.: the brief.
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16.06.2022 before S.B.

(Mian Muhammad) i
Member (E)




A S ' b
' ‘ BEFORL WY 15FR PKH’*U\IKHWA SERVICE ’lk"BUNAL PESHAWAR ;
SR . CHETKLIST '
Case 1tle' M' ﬂ’/ /é/mf’ _v /f/éc’ (@/%Mm ﬂ%g
S Contents Yes
1. | This appeal has beeri plesented by: /\4/ ,n/ry;a/n 50% -
' 5 Whether Counsel /. Appellant / Respondem / Deponent Have sxgned the
) requisite documents? . .
3. Whether Appeal is within tune" : -
4. | Whether the enactment under which the appua] 1s filed mentioned?
5. Whether the enactment under which the appeal is ﬁled 1s correct?
6. | Whether affidavit is appended? :
7. Whether affidavit is duly attested by competent oath commlbsmner
- __8. | Whether appeal/annexures are propcrly paged?

9.

‘Whether certificate regarding ﬁlmg any earher ap peal on the
subject, furnished? .

10.- | Whether annexures are leglble? _

11. | Whether annexures are attested?
12, Whether copies of annexures are readable/clear?’

13. | Whether copy of appeal is delivered to A.G/D.A.G?

14 Whether Power of Attorney of the Counset engaged is attea[6d and
| signed by petitioner/appellant/respondents?

15. | Whether numbers of referred cases given are correct? -
16. | Whether appeal contains cuttings/overwriting?
17. | Whether list of books has been provided at the end of the appeal"
18. Whether case relate to this Court? 4
19. Whether requisite number of spare uoples attached? .
20. - | Whether complete spare copy is filed in separate file cos ver?
21, | Whether addresses of parties given are complete" ]
'22. | Whether index filed? : N

b 23, Whether index is correct? , .
24. | Whether Security and Process Fee deposited? on
“Whether in.view of Khyber Pakhtunkhwa Servicé Tribunal Rules 1974

25. Rule 11, notice along with copy of appeal and annexures has been sent
to r%pondents” on

| Whether copies of conmwnts/reply/rej omder subrmtted’? on

“\&\ < ,\m‘;k.-‘\“\-\\\a\ S f& \

27 Whetner coples of- comments/l eplyh eJ01nde1 provided to opp031te !
L iparty?on.

Itis ccftiﬁed that formalities/documentation as requiired in the a-boVe table 'h'we been fulﬁll
Name: . M/ pmm % 41?“
Swnamre ‘ M -~ @4‘”

. Da-t'ed: = ,,../ é }0}2/

. . - . . . .




* BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

APPEAL NO. ;Z% 12022

HAFIZ UR REHMAN VS SPECIAL EDUCATION DEPTT:
INDEX
S.NO. | DOCUMENTS ANNEXURE PAGE

1. |Memoofappeal | e 1- 4.
2. Stay application | . 5.
3. Notification dated 01.04.201 1' A 6.
4. FST Judgment B 7-13.
5. Supreme Court Judgment C 14-21.
6. Letters D 22- 23.
7. Salary slips E 24- 26.
8. PHC order sheet F 27- 28.
9. Summary & decision of Cabinet G&H 29- 32.
10. | Notification dated 25.11.2019 | 33.
11. | Departmental appeal J 34-35.
12. | Wakalatnama | e 36.

7, )

gyzw’é copett & %M
Wﬁ;}/ st THROUGH: . '
+ i ‘ ADVOCATE
‘o Office: Room No. 6-E, 5" Floor,
Rahim Medical Centre, Hashtnagri,
Peshawar.

Cell: 0333-9991564



1

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

Kl:‘_vber Palditukhwa
DA A ETCRS B S TS TRTIIY

APPEAL NO. /2022
L . Bixyy I‘\‘u,_._é g/

Mr. Hafiz Ur Rehman, Junior Teacher (BPS-17), e o/,
Govt: Institute for the blind, Swat. out d‘#‘%l
......................................................................... APPELLANT

1-

2.
3.

4-
5.

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF _DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

Filedto-da

1 e
negistrarx
P

1]

That on acceptance of this appeal the respondents may kindly be

irected to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from
.the date of devolution under the 18" Constitutional Amendment to the
rovincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor
of the appellant.

R/SHEWETH:

ON FACTS:

1-

That the appellant is serving in the respondent Department as Junior
Teacher (BPS-17) quite efficiently and up to the entire satisfaction of his
superiors.

That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this réspect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

AN X UL e e e eevesescncnnssssanssnsesnsassssessssssossssassesssnssssasaassancansess A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as annexure.............. s C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEeXUIe...ceeviuireriniiierieriieeeieriieesiecssacencenscnann E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.......c.ooeveeneeeenennnne F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed béfore the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure........c.cevevviiiieiiieninennn. G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNNeXure....ccecrveveeeecnenennes ceeerrenresanns I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANNEXUIC.uueeetssrerecessesesssesasonssasansans fereeetiseereieieteiiteeiinennaenns J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

B-

C-

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not

allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance -
Department. :

E- That as the act of the respondents is illegal, unconstitutional, without any

legal authority and not only discriminatory but is also the result of malafide
on the part of respondents. '

F- That appellant has the vested right of equal treatment before law and the act

of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.

N



G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant

may be accepted as prayed for. )

APPELLANT

HAFIZ HMAN
N / -
THROUGH: jA¢
MIR ZAMAX SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. 12022

HAFIZ UR REHMAN VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

ol

MIR ZAMAN SAFI,
Advocate

High Court, Peshawar
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and rccovery thereof from the salaries of appellants, is
malafide, illegal, violative of principles: of locus,| -
pocnilentiac, un[‘aix",‘ njust, unrcasonable, arbitrary.
fanciful and capricious and that arc cntitled to receive
the- same, lrom the date it has. been. wuhdrnwn 'uhl

stopped lrom p.xymcnl

3. , The 'l-camcd‘counscl for lhé éxxnlacllixlxlé"ax'gucd tlia the

appcllanls bcmg Federal govmnmuu S\.rvnnls under Article - 240° of

‘ Constxtutxon of the Islamic chubhc of Pakxahn 1973 and covered: mdcr

Scctxon 2 (b) of Civil Servants Act 1973 werc- centitled to all pa and

~ allowanccs prusunbud by l'uh.r.:i Government for its &.mploycu\. Flether
stated that Giilanciul dircctive -contained in Ministry o[‘ I'm.mm. O.M. -
 NoZ(I)R-2/2011 dated 06.02.2012 .was unambiguous and - dlearly-
supuhlud ‘1dm|\51h|l|ly ol llcxllh ‘Allowance, 1o all health pu‘son u,ll u\”

cmployment ol Federal Covunnu.nl n B3PS Scheie but dc.\pllc Uye. "lid.t' -

I

notification of the Finsnee Division, the appellants were zdum.;vul,ul the-;

o
|
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illl M.i-’s.
smi bcnchk

In wppm

of hn \usxcm
’ appcunms rcrcrx '~d Ao the

xhs. learpey. wuuu.l for tlie
d.ucd 0: io, "015 H.Ol.ZOAlG.

ssed iy Appull s No, 224(RICS 2z

.H.lvmuu-. or I’y
18.05.201% and- 14,17, ’0!0 i

‘ b7’(R)C.'>/"01» .H',';_( 1187, 2Rk
40‘(R)CS/"016 and prn\(.d for the. s

vd:cmcnlly -argued th

20185, 367 {n

0 l"Sl(l\)(.S”’Ol'» & 3y
mm. reliefy The Icnrncd
al the .upomk.nl -Fin;
and cold in lhc same brea)

{o

cotmnsel
.mcc. Dl\'mon A

VRS blmving hot
a8, on llu. onec h.md it had

th c‘p'l‘.llu'".l lu ptllu 3 ul ‘u\.ll ';Jnl\\’lsﬂ. (S H l"

).‘ llln(u ul |h~ “"“ !
» Islamabag w

ivble
Iulc on the other |y il
ide: order it m.d 2l U3,
~--oncc vramcd and acte

Islamahay Migh. Coun s they (lcclinul :
“the same. dmm' v ”016 Hc. con(mdcd
d upnu had ereated av

\\uhdrnwr. umla(cmll\-

that (hc bcm.f'l
st n--lxl whicly could not be

aion of ; puncmlc of natural nwua«. The

Lo ot
.nppdl.uu lasily’ arpued (hay mpugne orders, werg '

and ln\'mp no \.mc.mv ol

ary .ummnlul Y] pum\hnu,nl W

in viol
lcnmcd counul lor lhu

\'ou.l ab mmo ‘cm.lm “Dem-judice v, tm
\\'ilh(lrms.nl / Sappage of -

hich wuld nol
be .1\\':1rdcd without adopling, tlu. duc rnm.r:\\ ol L

pmvulul umlcr the
buvunmuu St.r\'.um (1 Hu.'

uney uml i .upluu.) l\uln.\ 1973,

4. C The nppc'xls were lcsmcd by llu. res

pondcnls. ll was state
that the said nllowam WS Lo
1

L o)

_—‘-’h_‘

l . i
.ulmxs;,xhlc lo the

:lppcllnn(s as they did n
the 'lc.uu.xo" of hml.h

- fall pmlcr

,).xsnnm.l occause hmllh personacel mea

it

-a person whe- hcld a pos( in .m\' institute or orgamzahon dchvcrmg services

“in the, hcallh scctor 'md mcludcd in St.hcduk.-l [tw

the chlth Allowance was 1Howcd provisi

as further submitted tha _ ! |
lonnH\' to the appellant by the |

AGPI\ on the - bms of C/\DD Dmsxon

s letter dated 06, 0°2012 but
sub':cqucntly that wasxon <uu

.xdm,u(cd the cluim or B

a reference (o llu. I‘maxu.c vamon (o scck| - R
its concurrence for adums:b;hl) of Hmllh Allow

:mcc whlch tegretted the| - - '
" same on 14 03 2013 on.the ground that lhc.y were mvolvcd in the process

of cducation; training . and rc.lmlnlu.umn of disabicd. s_lnlclscn and- persons

with dl\-lbl]lllLs and huu.u u‘mld “hol bc declared gy heaty personnel (o

become umth.d for the said .ulluwuncc The CADD on' 13.03.2013 in ity

o
Communication (o AGPR t.nn\cvg,d saiiction of the Health- /\llow.mcu o L (;1
DGst cmployccs \ulhnu( cn..carrcnc; 0[’ the Finance Dmsu.ngm'.c the |, ' i ‘
AGPR  made Frovisional yinent” :o_ the appcllams \vhlch was | . : l‘._::
subscquently cl:scominuc_d .Hu_r verification af- uuulcmuu in ordur 1o
. - Prevent the misuse of '(hm 1'lmxan..c by non- ~cntitled pcx:.onml It was
. 4 sub:x:il(:cd h_\' rcxponduu \Jo 2 thut health .lllr)\v:mcc was grmugd‘\vilh the
7 S , |
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- hcu.m.ca F.G. Pol\'cluuc

.|pprm'.tl of the [y mm Muustc: lhmugh i summmy
eriment llospua!s i.c.

lhru. l'cdu’dl Gm-

and N.mon.ll lastitute of’
Hu, Ducs:xor.m. (u.m,rnl ol Special E(l
uluwtmnnl Dbody,

Rchabthuon Mcdxcmc

m..m witly the.-. pxoccab of cducation,

n.hnlnht.mon o{' dx*.xbls.d c)uldrcn and pcrsonu: thh dmabxhuca wmch was -

earricd wul by .1 xmuu-nrofeswon

al’ tc.nm mclndmg le
doulox.\ ddmuu'

ialors, mingg ter l.ll and
fall ‘within (hc ambit of hcalt
*health pr.rsonncl

nchcm pzot‘cssmnnls
Supportive. / .mull.uy ST dig uul
I organizatjon and coulcl not be du.l
o get (he ...ml .llluw.uu.t.
AGPR in jts parnw:sL commcnl
Farkh F. Lodhij,

arcd ay

cte. vs Sccrctary

. Hon'ble Suprcmc Court ofPakxshn B ‘ L
_ 5.,. . Wc heard the Icamcd counscT for the pamcs and pcruscd tlu.
. record, ' '
6. llu. Iu..mh .z”ow.mcc. n.qu

.nl o nnc lmsu. pny ol’nmnmg salary
was granted 1o the “health personnel i

the unpluynu.nl ol I'cdcrul
(_aovunmcn( in 11 .‘u,hx.nu. v

ith L“LL( lmm 0l 01 2012 I wag nuuh.

In reply 1o a quu‘y ritised by AGPI{ vide'
No.TM/1 §. 64/C$III’/HP5/20H IZ/ISG .\lcd 12.03.2012, (¢ -

‘‘‘‘‘ chu!alxons ng of the’ Finan

172 dalcd 27 03 2012 lumxslu.d dc.ﬁmlmn aofthe hcalth
'Lhal hcallh pcrsonncl mcant.a Ppersons w

admxssxblc 10 non-cli; nml cadres,
. letter

ho held a post in any institute or -,

orgamzatxon dchvcruu_, services iy - th Iu..xlth seelor and included ip

Schedule-I, byt did not include | pcrson who was on dc.putauon o the

F ‘cdcral Govcmmcnl ('rom any Province or ofher authonty and who was on

contract, or on work charged basis o

r who Was paid from contmgcncxcs
- The appcllants are “neither deput

:momsls (rom any Provinece or other

. authority nor hnvc ‘been cngagcd on contract” O on ‘work: chargcd Lasis,

- They arc also’ not being paid from conlmwlcws. On llu, conu.u_y, lhcy are
ol the Civil Ser v.mtb Acl, 1973 an e
dchvcrmg scrvices to lhc dxs:xblcd children 7 persons, ‘The bcncﬁcmncq /
appcllants compriscd of Acadcmu. and Admmxslra(xvc Cadrcs Accondmg

10 the dcﬁmuon lurnished bv the Fmancc vansxon vide their y.o, ¢

civil servangs under \u.lwn 2 ()

ated
27. 03 2012 lhc appcll.mls are t.nllllcd to Jicalth nllnw.mc_c. In puras-G &7

undcr Facts ot’pnrawxsc c.ommcuta ﬁlcd bclorc the Hon® blc Islnn}"ubad I-ngh

l- g‘;‘t‘q‘n I “ll'

):.u"‘:‘v Fare

59 565 msv:xm)c_s/zoxu cic, w.u.Mm -,

bpt.(:lhcally mow.d for

Pakxstan Insululc of Medicud

lu..l(mu & Socml Wclfm'c bcing an -

lrauung and = -

ec Division vide .0, No.F2(13)R: 212012- 7

pcrsonm.l by st.\mu, o
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Court 1slam.tbnd on hch

No 4007.'2014 it w

_undcrslandlng DO lcllu

) u was duty of AGI’R lo take action: on
._cnmlcmcm. It was pray

. CADD & DC\!.. llu.rdmc

- been submuu.d Ly

_ the lon® blc l:.l.‘\mnb.nd llu_'h (..oml
_ Tnbuna] "Thxs scems to bc dlscrumn

. oncc granted and acted upon created

lave that bcnc(‘ ts rcccxvcd hy

~the h"hl ol‘lhqudvmcnl of Hon'ble 'Suprc

6. 36510 573(R)C3/zom cl\. il M,

ar ur .Su,runry Fi m'\m.c vansmn in Wul p

as calc“ormll\ ndmxuul that in Apnl 2014 Mim stry: off
CI\DD ag‘un <uonm(ul NIS./BOs. cmummng a pmvmon ol Rs.100 million
as. HPA for DGSE for I‘unnu.tl y\..u 2014- li
'cndoru (h.c .I-VIS / BOs.

clil'i'ou

and l'otu..l'ull)' (lulu(.lul
mllhon ot‘ HPA lcavmg Rs.?
.-\ppcllnnl..) i.¢. 24 cmploy.

under the criteria - of

.458 mxllxon for thc., pcmxom.r.. (now

¢es who beloiged 1o medical pro[cssnon and
cnlitlement of HPA,

dated 09,05, 2014 was
ppagc of HPA to non-cntitled cmployces and

cd that the pcuuon was an

the 19 “inance Dnvmou be ‘excluded ﬁom the list

of rcspondcnls. Now the lmnm:x. vamnn ]

48 coamec up ‘with d;(‘lcrcm

stanl, It is nat .nllowul i approbate “and u.p.uh

ate, - N() Togical u.pl)' has
(he lu,)onduu\ for du,prxvm

lcgmmau._ rights, A 1

similarly placed, are gc(unL. the said .ulv.ml.lfc Why, then, the . app(.llnn(s

be denvcd is not clear frony what h.w bcut we itten in the commum l;c.rou.

lalanmbdd and the lcdual Scrvxcc
25 of the Constitution or Isl

‘respondent No.l o, rcfund the paid
hnch is against the puncxplc of locus pocm
llon' blc Suprcmc Court. ol Pakxsl

amount w

an lws consxslcntly hcld that lhc bcnc..m
a vested: nght which could not be
<t

wuhdrawn uml:\lcmllv, in \'xolnlxon of natural justice, It s an c.,l'\blxshcd‘

a cwll xcrv:m( cvc.n under L,rmncoua order
passed by (hc compclcnl Jlllhmll)' wnlhoul .my {;

ault ot the p.nrl ol civil’
servant could

not bc recovered c\'cn

suh%qucully withdrawn ar xu.u(’u.cr We. e ruxu(u.d o take this view in

me Courl of ans‘lan reported in
PLD 1992 sC :07. Henee. 1o this® extent, the im

legally suslmnablu and liable to, be scl .mdc.

7.

pugncd orders are not-

Wc wauld lxkc. o make an cmph:\s.son the j.\.xdgmchts.of the

I'nbunal in Appcals No. "24(R)CS/‘7OI: and 381 to 305(R)CS/2016 .da_(cq”.

TN Misuns’
LV fraed

hnwwu' DEA. ILlll"t.d (o.

anamount of Rg.92; 542

came - |
as  per DI'A (CADD)
issued’ by FA’ 5 -

the said - letter and- decide -

-ldll‘llﬂlbll‘ulllVL issue wnlh

g the dppollanla of their,
arL,t. namber ufunployt.cs of the Federal (.;ovunmc.n( .

atory trcalmcm oﬂcndmg Aruch, 4 & ‘
amxc chubhc of Pakxstnn 1973, Further, the -
: nppc.llants ‘have. been dirccicd by

lentiac, bccuusc. (hc o

il the banhcml order’ \v.xs'
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US.10.2015 and 14122010 where iy the v.onuov\..\\ reldting to llwllh

Allowance has already bccx‘. rc\o!vcd When confxunu.d with the said laet,

the rcspontluu\ have hiled 10 clcm the fact. As such, the action ol the

‘respondents appeirs 10 be inconsistent in the light of the albrcmcnliom.d

Judgmcms on account of Ariicle 23 of the Constitution which guaranlees

cqual rights” and equal protection of law {or cvery: eitizen, '10 ensure

uniformity rule of s.onsu.u,m.y mual be applied while' consxdurmg the case

ol the \plullunl. Ninwve e Flonhie Apres Cowt vidde s s ivkhunent o the

casc reported us 1996 bCMR L185 has alecady held that “rule o[ soad

Boverance desmandy thai the b\.m.l'ns ol the :..u-.! decision be \.Muuh.gl lo -

other civil seevants alsa, whu m.xy not ‘be partics o the qu_.,nlmn. mslc.ld of,
compelling them to approach the 'lnbpml or any other legal forum. l-Icpcc.
the claim of the appellants is rcquxrcd to bc dccxdcd on the same analog,y /
prmcnplc as framed in the cascs of Dr. F arrukh Fiaz Lodln and others by the -
Tribunal vxdc its judgment dalcd 05 10.2015, 11. 01.2016 and 14. 12 201§

S. : I"orcgomg in view and lollowmg thc rule of ¢ consxstcncy, thc i

impugned orders dated "l 03,2016 and 25.03 201(»

2 and o refund all deduction made in

ithin o pueriod off vie month frop

the date the \'uln ul'lhisjmlrlm:m s veveivand intheir office, Since the main

appeals have | been accepted, iMise. 1° etitions ure > ulso .u,cc.pu.d

v. o Judgiment 1o uppl\' all the titled uppx..ll\ mutatis-mutandis,
10, There shall be no ordcr as to cosls ,
1. ) Pamcs shall be mformcd accordmgly - !

| o MY rBJI:R\ MEMBER !
ISLAMABAD , o
18.07.2017 . L | | B

*Saced*

Fesderal Soveviicy T unal

. Iul..em:-_bad

e
PRy

are set aside wnh i
direction to ihe responidents 1o c.ommm. the Health Allowancc uln.ndyv
Cermted W the uppetlas .~.mw 2012
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- Judgment to apply all the titled mutatis mutandis.

05.10.2015 and 14.12.2016 wherein the” controversy relating t'oA:Health
Allowance has already been resolved. When confronted with the said fact,
the ‘respondents have failed to deny the fact. As such, the action , of the
respondents appears to be inconsistent in the light of the aforementioned'
judgments on account of Article 25 of the Constitution which'guajrantees
equal rights and equal protection of law for every citizen. To ensure
uniformity, rule of consistericy must be applied while considering the case of
the appellants. Since the Hon’ble Apex Court vide its judgment in the case .
reported as 1996 SCMR 1185 has alteady held that “rule of; ‘good
governance demands that the benefits of the sajd deCisiqn be éxten;ded to
other civil servants also, who may not be; parties to the litigation, ins;cead of -

compelling them to approach the tribunal of any other legal forum. Hence,
the claim of' the appellants is ‘required to be decided on the same
analogy/prihciple as framed in the cases of Dr. Farrukh Faiz Lodhi and
others by the Tribunal vide its judgment dated 05.10.2015, 11:01.2016 and

14.12.2016. . ~ | . T .
Forgoing in view and foll'owing the rule of 'consistency, the impugned; orders
dated 21.03.2016 and 25.03.2016 are Sef aside with direction to ‘the
respondents to continue the” Health Allowance . already granted to the
appellants since 2012, and to refund all deduction made in compliance with
the impugned orders within a period of one mbnth from the date of copy of
this judgment is received in their office, Since the main appeal have' be

accepted Misc. Petition are also accepted. - o A !

There shall be no order as to Costs. -
Parties shall be informed accordingly.

]
R
o o

ISLAMABAD

18.07.2017 e I



3 ‘Mtxhémmdd Attique ur Rehman , - - C/ T 9 |
etc. . : ~ (inC.A.811/2016) . o
...Respondents(s) . o ’ :
For the Appellant(s)  Mr. Sajid Ilyas Bhatti, DAG
(in all cases) . Syed Rifagat Hussain Shah, AOR
: Ms. Saadia Kanwal, S.0 Fin. . :
Mr. Abid Hussain Channa, S.0 Fin. : S A
Mr. Sajid Javed, Asstt. Legal Fin. , |
Mr. Abdul RaZ7aq, AAO MEG .
Ravvalp1nd1
b ' For the Respondeént(s) In-person ‘ f
For the Respondent(s) . Mr. Muhammad Ilyas Lodhi, ASC 1
{in C.A.216/16) - . Malik Itaat Hussain Awan~'-ASC '!f
~ Amicus Curiae: ‘Mr. Muhammad Makhdoom Alj o ' i
Khan, Sr. ASC ’ ’ ;
Mr. Sikandar Bashir Mohmand ASC B
Date of Hearing ~ 17.01.2018. -
o Co S ' !
UMAR ATA BANDIAL; J.— By leave of this Court : ' 1 3
, A 4 %
granted on 23.02.2016, 01.4.2016 and 12. 12:2017 in the SN B
several cqnnected appeals .before us, the appellant, Federal ’ }
Government challenges .the judgments delivered on common i
: , | j
questions of fact and law by the learned Federal Service Tribunal
on 05.10.2015, 11.01.2016 and .18.07.2017. The judgments
irﬁpugned in the connected appeals declare ‘the respondent
Bt employees  of different institutions "functioning under the - Coh _
Directorate General of Speciél Education {(“DGSE”) to be entitled
to _péyment of Health Allowance 'granted by, the Federal -
Government vide its Office’ Memoranda dafed 04.02.2012 and - {
06.2.2012. These Memoranda are issued by the Fiﬂance Division ‘,
(Regulations Wing) Govemment of Pakls’ran pursuant - to
i
g
approval granted by the Prn'ne M1mster under the Rules of
45 . Business, 1973. It would bg useful to,reproducg the two’ :1




memoranda containing the terms and condmons for the grant of
- } ' Health Allowance to el1g1ble perSOns | C , o

“Gr»vernment of Pakistan
Fmancc_e Division
(Regulations Wing)
Islamabad, the 04th Feb,2012

1 ™=
(W

F.No.2(13)R-2/2011

OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO
© ONE BASIC PAY AT THE INITIAL OF THE
SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME.

The undersigned is directed to say that - the
Ordinance No.VI of 2011 that sarictioned the Career Structure for
fni Health Personnel Scheme (CSHP} has lapsed on 26.12.2011.
o - Accordingly, CSHP is no longer in the field and all health personnel - :
have consequently reverted to the BPS scheme. In order to- - s
compensate health personnel for the loss of benefits sought under
CSHP while preserving their status as-Civil Servants, it has been
decided by the Federal Government to grant adhoc allowarnce equal
to one Basic pay at the initial of the scale to the health personnel
in_the employment of Federal Government, in BPS scheme, with
effect from 1st January, 2012. This will be -in addition to thelr
existing pay/ allowances in BPS Scheme.

2. This Division’s OM No.2(13)R-2/2011- 698 dated 17t .
November, 2011 may be treated as withdrawn w.e.f. 26.12. 2011

8d/--
(M. Munir Sadiq)
Deputy Secretary (R-1)"

deikd

“Govemment of Pakistan
Finance Division
(Regulé.tions Wing)

F.No. 2(13)R 2/2011-777 Islamabad, the 06t ‘*‘ebruary,QOlZ
omcn MEMORANDUM |
Sui:jc;’ct: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE .

BASIC _PAY OF RUNNING. SALARY TO THE HEALTH
PERSONNEL IN BPS SCHEME.

In continuation of Finance, - Division’s OM,
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the -
Federal Government to.grant behefit of one basic. pay. of running

.salary _as_Health Allowance to _‘the health personnel in' the
employment of Federal Governiment, in BPS scheme, with effect
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24, 000,
per. month for House Officers. respectlvely w.ef 1.7.2011 will

continue.
Sd/--
(Manzoor Ali Khan)
Sr Joint Secretary (Regulahons)”
(emphasis supplied)
2. Learned Deputy Attorney General has contended

~

that the Health Allowance granted by the .Fedefal Governhment is

available to health-peréonnel in the employment of th‘e Federal

mj\é/ Government in the BPS scheme at threéhospitals established in
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Islamabad, namely, Pakistan Institut-'e of Medieal Sciences.

(“PIMS”), Federal Govemment Polychmc (“FGP”) and Nat1onal

Institution of Rehabrhtatmn Med1c1nes {(“NIRM?”), The employees

at these hosp1tals do not have a career structur,e‘ in place after

the Career Structure for Health Pérsonnel Scheme Ordinance,

2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance |

was accordingly granted by the Federal Go,vernment as a form of
compensation. It "is clear from the tvvo rriemo'randa dated
04.2. 2012 and 06.2. 2012 reproduced above that the Health
Allowance is granted to “health personnel” Howe‘ver, the
composition of the category of ernployees that are eli‘gible for the

benefit has not been provided therein. The respondents who are

several hundred in number are unrepresented by counsel. In.

view of the fact that a large number of employees are a_tfected by
the instant controversy,l the Court has sought assistance -from
Mr. .Muhammacl Makhdoom Ali Khan, Sr. ASC and Mrt. .S_ikandar
Bashir Mohmand, ASC as }am.icus' curiae in the .rnatter.
Mr. Sikandar Bashir Mohrnancl, ASC made able'suhmissions
before 'the, Court that highlighted imbortant facts and
documents on record which simpliﬁeel “the controversy

apprec1ably

3 It transplres that an Office Memorandum dated
27.03.2012 by the Finance Division (Regulations Wing) clarrﬁes ,
that.the term “health lpersonnel” used in the above rhentionecl :
memoranda bears the rneaning ‘given to 'thatvexpr_e'ssi‘on in

Section 2(b) of the Ordinance. This definition refers to the

contents of Schedule-I to the Ordinance which specifies” the

service providers who qualify as health personnel. A perusal of

Schedule-1 shows that five categories of servi‘ce providers are
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classified as health personnel, 'namely: Dbctors, Al_lied‘, Nurses,

¢

Paramedics and Support. The 'servic.eS, specified under the

R T T e T

categories of Paramedics ' and Support ‘include Teachers, 3{
. 1d ' 1
|

-Audiovisual Operators, Technicians, Librarians, etc.

4. The administrative Ministry for the . health :
institutions of the Federal Government at Islamabad is the ' 1{ i

Ministry of Capital Administration and Development Divisiori

(“CADD?). It is an admitted faet that vide order dated

T

At
i)

13.03.2013 the Mmistry of CADD granted the Health Allowance
to the employees of the DGSE and 1ts allied spec1al education

centers/ institutions including National Trust for the Disabled ‘.

(“NTD”) and the National Council for Rehabilitatio‘n‘of_' Disabled o

, Persons (“NCRDP”). . The respondents were : thereby .- = . |
acknowledged as. beneficiaries of the said grant and.were paid"
the Health Allowance with effect from 01.12012; until

27.10.2014, when the Finance Division informed the Accountarit ' N

T o o g

General Pakistan Revenue (“AGPR?”) that only health personnel
working in Federal Government hospitals .and clinics were

qualified to receive the - Health Allowance. The AGPR

cerrespondiﬁgly instructed the DGSE to stop payment of. the

said allowance to its emploYeee as no budget allocation for the = ‘

said emolument had been made in the ﬁnaiieial year 2014-'-.1l'5.

5 The diseontinua‘tion of their Heaith Allowa_nee was
taken to the ‘Isl}amabad High Court by 'some oi’ the respon‘dei'its.. '
Vide order dated 17 .9.2.01.5'4 the learned Higii Couit referred the '.
dispute to the S.ecretary CADD foi" 'passing a.spealging ‘order

thereon; and till then restrained recoyery of past payments of

=

the Health Allewance from the affected employees of DGSE and
”V‘/ allied centers. The Secretary CADD heafd' the parties and by

M-
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order dated 21.3.201.6 rejected the' entitlement of the
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respondents to receive the said allowance The pr1nc1pal ground

of hlS dec1s1on is that employees of the DGSE were engaged in

AT IR

‘rhe process of educatlon, training and rehab111tat10n of disabled

,‘ children and therefore did not. fall within the ambit of a health

organization. The respondents successfully challenged Atvhe said

A TAERREIRTRNEIN Y

order before the learned Federal Service Tribunal which has;'

vy EER—ag

o inter alia, by the impugned judgment dated 18.07.2017 declared

that the responidents are entitled to‘. the grant of Health

ofmemrigA s s 2T

Allowance.

6. Learned Deputy Attorney General has contended

that after the lapse of the Ord1nance that had prov1ded a career

structure for the doctors, nurses and paramedms workmg in 3

PIMS, FGP and NIRM, the Health Allowance was granted by the |

Federal Government as compensation to the said health = - " i

[

personnel. He was, however, unable to show any ' 3 :

contemporaneous direction issued by the Ministry of CADD or ' A

the Ministry of Finance that r'estricted the grant of the Health

Allowance to the claimed employees of the three hospitals
specified ‘.Dy. him. As already noted above, the definition of health

personnel provided in the. Ministry ‘of Finance Office 1 i

SR § e

Memorandum dated 27.3.2012 is wide in scope and therefore

s

unhelp‘ful to his plea.

7. “We have examined 'the definition of ' “health

R oS

personnel” adopted by satd memorandum dated 27.3 20 12 from.

SR

o,

Section 2(b) of the Ordinance Which is to therfollowing effect:

“bJ “health personnel” means a person who holds apostin any -
institute or organization delivering services in the health
sector and included in Schedule-1, but does not include!

i) a person who is on deputation to the Federal
/ Government from any Province or other-authority;
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11) a person who is employed on contract, ‘or or work

charged basis or who is pau:l from contmgencres

s

8. It is noted that' the: »foreg'ding deﬁnition of health , i
personnel' covers persons ‘holding posts' in any institute. or
organization who are delivering setvices in the health sector that.‘
'are included in Schedule-I to-the Ordinance. Learned Deputy o i
Attorney General was unable to distinguish the respondents "

who are employees of the DGSE and allied mstrtutmns /centers | : ‘ f

NCRDP and NTD from the pararnedlc and support staff - . |

pos1t10ns that quahfy as health pers‘onnel according “to

Schedule Ito the Ordmance It is not den1ed by the appellant

7
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that education, tralnmg and rehabilitation of disabled persons ; : i

are services provided in the health sector. ‘These services fall b

within the terms of Schedule-l to the Ordinance and therefore

the prov1ders thereoi' qual1fy as health perso: Lnel

\O

Accordmgly, not only do the respondents fall ‘within

the category of persons who are, in terms of Finance D1v1s1on

Memoranda dated 06.2.2012 and 27.3.2012, e11g1ble for grant of

the Health Allowance but therr. entitlement has in fact been - ‘ o

am

admitted by both the Ministry of CADD and Ministry of Finance.

(O e e e N Y

In this respect the aforementioned letter dated 13.3.2013 issued

by the Ministry of CADD is referred. Also the afﬁdavlt of ‘the 4 ;

Secretary Finance, Government of Pakistan ﬁled 1n ' the

' Islamabad High Court pursuant to that Court’s order dated

4
k\
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4
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20. 3 2015 passed in, Wr1t Pet1t10n No 4007 of 2014, spec1ﬁcally ,

records that the proposal approvcd by the Prime Minister vide-

Summary dated 25.1.2012 did not restrict- admlss1b111ty of the

e
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Health Allowance to the personnel of the three hosp1tals :

W/ (identified by the learned DAG). For that reason the Finance
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Division Memo’randa dated 04.2.3012 and 6.2.2012 made the--
©  ~F - allowance available to all health personnel employed by the 2/9

Federal Government in the BPS Scheme

eriT s

10. . As a result, the said allowa.nce was paid to the
health personnel of the DGSE and its alhed 1nst1tut10ns until
'27.10.20 14 when the Finance Division instructed the AGPR 'to:-"

confine the grant of the allowance to employees of ‘Federal'f‘_"

. Government hospitals and clinics. This instruction represents'; BT
e : s g

merely. a change of Opan.OI'l Which is nhot occasmned by an

amendment in the terms of ellglblllty for the Health Allowance

Therefore as the Memoranda dated 04 2.2012, 06.2. 2012 and

27.3. 2012 1ssued by the Finance D1v151on Government of

T T TS TR T TR T

i

Pakistan still hold the ﬁeld in their origi‘nal terr_ns, there is no

merit inlthe objection by the learned DAG to the entitlement of

S e S ot

3

the respondents to claim and receive the Health Allowance.
11, As a secondary and also tenuous argument, learned S :

Deputy Attorney General contended that the Health Allowance is

VT e

granted under executive fiat without any statutory backmg

therefore the same can be withdrawn by the Federal Government,_ _ o ‘ '

t
h
s
:
iy

at any time. That is clearly a flawed contention: It is admitted

that grant of the Health Allotyance and the terms of eligibility to-

receive the same were determined_ by the competent authority,
Ministry of Finance in accordance yvith Rules of Business of the
Federal Government. The original terms of the said lanul grant
still hold the field. .These were actéd upon and paymlent of the
Health Allowance to the‘_ respondents has conferred . a ,vested:'

right upon them. In such'circumstances the executive is barred ’

by the rule of locus poemtentzae froth unilaterally rescmdmg and

e , retrieving the beneﬁt avauled by its rerlp1ente Reference is made




to Pakistan, thrLgh the Secretary, Ministry of Fmance vS.
- Muhammad Himayatullah Farukh1 (PLD 1969 SC 407) and )
‘ The Engmeer -in-Chief Branch VS, JaIaluddm (PLD 1992 SC i
207). Therefore w1thout a change of the terms of eligibility for
the Healfh. Allowénce even' the prdspective exclusioh of ‘the
. responderits from feceipt of the benefit shall cons.tiltute” aibitrary
and unlawful ééﬁon. | |
12. In the .circumstances, we. do not find ‘any' error of '
defect in the in’;pﬁg‘ncd judgments of the learned Fed'era_.l‘S'erviciz'e_ &
Tribunal dated 05.10.2015, | 11.1.2Q"16 and 18.7.2017.. . , | L a
Consequentl&, tﬁéée appeals'are‘ diémiss;gd énd the ehtitlem'ent:
of employees of the DGSE, .allied ihstitﬁtions/ centers, NCRDP

and NTD ‘to- receive the Health Allowance. is affirmed.

Sd/- Mi&"i*-Sd'Iib;Nisdr, oy ‘ 'i:
1/- Umar Ata Bandial, J

:Not approved for reporting.
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Ojﬁce of the

Accountant General
" Khyber Pakhtunkhwa Peshawar
Phone 091 921 1250 53

No HAD/Allowances/Corresp /2017 18/422 S Dated:l9.04.2018v

" To

-7' - The Branch Officer,
Pay R011-4 Sectmn

Subject: _,COMP”LA'INCE oF JUDGMENT DATED 17.1.2018 PASSED
- IN_CIVIL APPEALS. NOS 1631-2112 2017 216/2016 & .
806 811[2016 BY THE SUPREME C‘O'_URT OF PAKISTAN. °

"“‘.’;f’?‘&-;?‘ - A ’

I‘ am. d1rected ‘to enclose hereW1th a - copy of A, O(TM) o
"No.TM(F)/T-4Q/Health: Allowance/2017 18/138 dated = 05.04, 2018
alongw1th Honorable Supreme Court Judgment for further cornphance

~ "under 1nt1mat10n to AGPR Sub Ofﬁce Peshawar accordmgly , | |- |

i
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Islamabad letter No-TM/18- 64/C1rcular/2017 18 Vol-B- III/S89 dated 12. 03 2018 along thh its

s

Copy forwarded to Accounts Oﬁ‘ jeer (TM)
- G-8/4, Islamabad o

® P,

N I - OFFICEOFTHE
P \.) 2, ‘ ' ' - , .
% S E\"e,- . — . Sub Office
o, W e - PESHAWAR
ey PhNo:(091-9211278 ,FaxNo 091 9211301
&‘*"m“‘a - . ( :
No. TM(F)/T-40/Health “Allow, 2017- 5 /34 | ]Dated: 05 .04.2018 .

. \/The Accounts Officer (HAD), o S 3 )
R .. - Office of the Accountant General, o L N

~ Khyber Pakhtunkhwa Peshawar,

Subjéct: . COMPLIANCE

SUPREME COURT OI‘ f PAKTISTAN.

F ‘JUDGMENT DATED 17.01.2018 PASSED ‘IN coviL -
APPEALS NOS.1631-2112/2017, 21672016, 1344/2016&806-811/2016 BY THD

Please find enclosed . herethh the Accountant General Pakxstan Revenues,v o

enclosures on the above subJect :
|
The Supreme Court ‘has made the employees of Director General Spccnal
Educatlon 1ts alhed institutions/ Centers, NCRDP and NTD entitled for I-Iealth Al]owance
Hence, the DlI‘CCtOI‘ General Special Education has been ttansfcrred to Provmce under 18"‘
amendment and become a Provincial subject. It is kmdly requested to take the requxslte actmn on -

the above noted subject Judgment under mtnmdtnon to thls offi ice for onward subnnssnon of

comphance report before the court. AN :
Acaég oy

(TM).
AGPR Sub Office Peshawar,‘;.j’.“

ACT/UN[S OFFICER (TM)
4GPR Sub Ofﬁce Peshawar

|

.
C

|

£ DHATM Nevw et it it InNTllhhet

office of the Accountant Gene7 al, Pakzstan Revenueg C
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5 PAYHRE : A H BUNT DEDUCTIDNS ANOUDRT LOAR/FUN PRIKCIPAL REPAID - DALAKCE . .
s AUCOl Dasic Pag T 40,770.00 3017 GPF Subscription - Rs - 4, 2:0 0o~ ' CPFY. 471548 . 254,438, 00
1001 House Regt fllonance . 6,650.00 3501 Benevolest Fund *§00. 00~ . o IHCORE TAX %,765.12 1,628.00 8,157_.40
1550 Special Allowasce 2,118.00° 4004 B. Benefits & Dedtd C - 2,13.00- . - { - N
- 3347 Nedical Allow-154 {1 1,995.00 3609 Iocone Tax: : ‘84 00— N A : - . N
C 1985 Health Professiomal 48,770.00 - .- . - e . .
2148 152 Adboc Relief AlL . 1,180.00 - . . . 7,5 - L
2199 Rdhoc Relief Allon & .. 750.00 : ;'
- . 2711 Adhoc Relief A1l 201 3,895.00 - . . , o
- * 2224 Addoc felief A1l 201 © 4,872.90. - T o : ) o Se L .
2147 Adhoc Relief A11 201 .- .4,877.00 o . ) . : - T
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1550 Special Allouace 2,118.00 4064 R. BencFits & foath ¢ 12,1300 S ) : S ]
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1685 Health Prafessinaal ) 48,776.98 : : . . . P
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PESHAWAR HIGH COURT, PESHAWAR.

| - . FORM‘A’"
FORM OF ORDER SHEET

Date of Order
or Proceedings

ORDER: OR PROCEEDINGS WITH SIGNATURE OF
JUDGE/JUDGES

1

2

19.09.2018

W.P INo. 4301-P/2018 w1th Interim’ Rehef

| the Advocate General Office failed to check the relevant

Present: . Mr. Muhammad Khursheed Khari, Advocate,
‘ counsel for the petmoners

Mr, Moeen-ud Din Hamayun AAG for the -
respondents.

ITN

.Desplte direction of this Court dated 11.09.2018,
|
quarter i.e. respondent No. 2 and appnse the Court about the
consequences of the impugned letter dated 03.06. 2018
Today, the learned counsel for the petmoners produced
another letter dated 14.09.2018, whexeby the Dlrector Social.
Welfare & Special Educatton Department-des’plte repeated
reminders of 'Accounts Ofﬁeer has failed -to provide the
requifsite admisstbility of health professionall' all‘owance from
Finance .‘Department_ and release of ’budget through SAP

system under object head of health allowance is still awaited.

has exposed him liable to be dealt with under the contempt of
Court laws, hoWever, taking lenient view, the '.Seerctary
Finance Khyber Pakhtunkhwa ' Peshawar ‘is directed to

personally appear before the Court and explaln his position.

| The lethargic and disobedient attitude of the concerned officer |

4

&‘uﬁ Lf

EXA

ER
Peshawar Hngh Court
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2

Interi:m Relief,

i
!

petitioners.

i, . i é
—— TR e recnes L anasd CL PR

Date of Present
No of Pages, |

Copying fee...

Pate of Prepar;
e of Delive ry

Bervived By

B P N

””n O,"'\l:l'\!’:(.”“”“- P--%:&-‘: -l%’m}l»/‘

e Z‘f?’.-w |
tion of Copy, . 2 5’:9:-" 22
ot Copar 2‘5?- oy 2_45.,

.To come up for heaﬁng on 04.10.2018.

Notice for the ‘date fixed. In- the meanwhile,

Professional health allowance shall not be deducted ’from thé

|
‘I.



0\/.‘_ FNIVEENT QE ! Y .)! ROPARHTUN I 0 A
- ZAIK /\l USHR 2, SOCIAL W FARE, SRPECIAL FDHUC ATIHON
“. WOMIEN SMiPO \f‘,. CRIVIENT l DL.P ’\I(H\/‘L-l\' ’

SUI\/H\.)"I/.\RY FOR PR O\/!\ C‘“’\l ABINE

|
[
|
N

Subject- DRAWL O F HEAT 71 ALL ow\,v"' BY_THE EM.l-“?;,_vaz;;_g;z-'.s OF

' SPECIAL EDUCATION / 3 =y
. \/V}P No.430/2018 NAZEER SHAH VS GO f‘far\mf-:w - KHYBER
PAKHTU\IKHWA . ‘ o : |

: ' ' , o {
Before h 1& _constitutional amendment tm € wplovoes of
' |

‘ Dxrecto:ate General of SDOC!MI Education, Islamabad were 0}// =d.and since

(0]

01.04.2011, aﬁter the 18" amandment 'hov Wers working un lmlf"w Sueraary,

Social Welfare] Department,” [Kiyhor Pakhtunkhwa Till (heir dove Ilnuh" anc wlnee

(11.01.2012 ‘thc!e pelitioner wers i(i"C'Ci"l‘\/H’]Q i~ “'H_ Professiona! Ritcwanen vide

Finance Divisiofn ('I'-“\egula.tion \A'/ing), Islamabad Nofification (A*o"

‘i ' : o

2. l'hls dHowmcn Was siopped by Federal Government and ac ,u;(l.'wcv/
: Ihc—: petitioners ﬂlled a service appeal in Fede‘raf‘ Service Tribunal, !u lamalind Nl

on 18.07. 201/ the I-edcra! Service Tribunal decided in favour ol !lhe pc::-l_!iu'c:u'uz-'rs
(Annex-ll) i | S ' o |

3, | ‘lhe I-odcfal Govemn ent then chaHengcd the judgmonn / dcmml()ll Of- -
the ['Ldudl Scrwco Fnbunal in um Supreme Court of p akistan bul .”":9 apex courl -

also decroed in favour ofthe petitioners (Annex-.‘”),

4, Aft ;r sh:fmc the services from ‘-cdcrdl Govcrnmcn to Provir cial
Government of Kh/ber Pc.r(hzu nkhwa, the employees of upoudl f‘,oucatfon were
receiving the said g aHowance provis sionally on 13.06. 2010 the Accoumam Off nccr‘ :
(PR-04) office ‘of the Accounm nt General, Khyber- Pakhtun kwm has written a
le tt@r to Depuly Commx’ssmne: Peshawar with g cony 'tc Drﬂct( S c'al We!fafc
and Secretary, Fman I Dcpum' Nt th iat budget for ¢ the HCJI”] /\w.cwmco' ha s,.
been allocated but the sgme has not been uploaded to thu SAP ( Jomputo rSyslem |
lill date. Accountant Offlclc r (PR-04) fur‘hcr clarified ¢ that the ALCOH'IMJH C-n.u'lc'n'al._ .

- % Dlfice has're!eased the p’Jayment {Health AHowance) to these employacy (irf Ihe

laruest of Socnal Welfam'uDepar ntin corm phence of the judgm (*nl o ulHIHHHC'

Gaurt of Pakistan dated | 7 .01.2018, orovlsmnal!/ and SUb]DCT to its m!m!'.alhlhl/

l
i
t
|
P

B



" . (%°
# GOVE “RNMENT. OF Y.‘-‘YB’R DG\A‘«\TU\ (m\\f/\ I

&}/ ' ZAKPTl USHR, C’V‘IDL\'\!C‘ FARE, SDEC‘A‘ i )UCA"H(’N\!
‘ 8 WOL =N _&\ﬂ.DO\f\mx \ﬂ NT D;PA.\ '

SUMMAP\ FOR PC’O\/ NCIAL CAemET‘

Gubject:- ‘PRAWL O HE /\1 L ALLOWA NGE BY THE E Ll\ﬂ;‘\ OYER by DF

WP. No: 43012018 NAZEER SHAD VS COvE ERNME =T OF K GHYBER
AKHTUNKHWA |

__________,.__,——————'

from Finance Department Khyo ‘.hkUﬂkﬂV\’d and that in case t\ m"re\eased ,

~pudget s not beeh uploaded 10 the SAP S\/SLL,\T\ the . pa\/n*ent 5t Health

/\HowanCe will be stopped (Anne,\ By ' ' P

I

5 Aocordmgly the emp\oyces of Spccxa Educatlon ﬁ\lwd -a- writ petitioh ,
under’ article- 199 jof the'\ consutut\on of PaK\sLan 197@ and loqum(d for

suapension of the above menhoned letter of Accountant Oono‘ ol Kh y\J(r

| Palkhtunkhwa “and for contmuatlod of Hea\th Allowance. On . 19 ()Q (OH \\\ lm

artor sheet xssucd by thod \onm Able Court in the subject wril pommn tho- um\.n'L

x\hmtod the Secretary, Fmanco Department, Khyber Pa\ddumhwx 10 por m\u\\\y

appear before tho coud\on 04.10. 2018. 10 ccmph.moc wuh he ol oulm e .

NS .

Secrelary, Hnance Depaltmem 'o‘,cared hefore the court on 04.10. 20% and _,U\o

honorable court chrc‘(*k(‘d\ ;ho Enarn lary, Finance anmhm il ol .i'-"ro\c.-:-‘.'.'.lm"\:.\l-
] . .

Heallh Al\owance shall not"be dCdUCLEd from the petmoners (Anncx '\/).

\ i
-l

6. Finally, in comp.\anoe with the orders of \-onomb\e F’oshawm' High

Court Peshawar the Seoretary Finance Depadmont requcsted \ude Ris omce

letter No. SO(L\t)/FD/S\ 7521/2013 dated 01.10. 2018 adwsmg th|s departmor\t

to move 3 °ummary bei q ‘the Administrative Depanment after tho»ough analysis

for the apolova\ to Chlef lnlSLCl Khyber Pal\htunk\w\ra (Annex-Vl).,

7. Pursuoncc‘ to tho orcar of pPeshawar ingh Count Posmwm datod ‘
04.10.2018, the Chief l\f\\n\ster, Khyber Pakhtunkhwa is rooueetod 1o allow the

PHealth /\HOWJ\'\C(“ to thc pelitioners and impleme ntihe order. of the Hunmr\h\n

A
¥

courl.



1, ‘ SR 4
WP, No 430/201 NA/_EE SH IAH VS GOVER] \IMF‘NT Oﬁil(l-l\"BERﬁ
f"/\KIHUNKHV\[J/-\ ' ' , ' .
8 On the observauons of l~ nance Departm the dcpanmc‘mi o( B H

SUMNARY FOR ODOVINCIAL CABINEI

Ix;- ' .
i

e EY ' L 5E ' : 4
N, jG’ov_ERNMENTor KHYBER PAKHTUNKHWA
N 0¥ ZAKAT, USHR] SOCIAL WELFARE, SPECIAL EDUCAHON;

SR &wc, VIEN EMPOWERMENT DtPARHVILN

‘Subject- DRAWL O.F HEALTH ALLOWANGE ‘BY THE. EMPLOYEES OF - .

SPECI/-\I FDU(‘/\ TION

X
WnHurc‘ responded u\nd pnovulos the requisite mfoxm tion. The Financo L'Jm'.mllmmnl _

Iy b l’:ll\l'mml\'l-lw':\ '}‘)I‘CJD()L'\U{J that the subjaél Cuse iy bo o placed imlnw e
FProvincial Cabinet ro: appropn.m orders. with :cgaxd ta the approval ol Hw Prapotiod

allowunee in laght of G )ur‘l Decisi ion alongw ih the issuc of over- -paymanl andd alhor niliod

mallers (Annex-vi). - 1 L : S

9. . The Chiéf Ministu i\hyoc' Pakhtunkhwa in Para 20 of the s,unmmry has

alrandy ‘JCC‘OI(I(CI app:ov,xl lo p! ace the subject issue balore Uu-: medting of Provinginl ,

GCabinet for appr oval pledse. © ' .
10, . The Proxﬂmmal Caulmt & racuasted to aliow the "Mealth Alow; w\'cg "o e
petitioners and lmplmnwnt the or \.'( of the Blonoraio Qo "—_N-MM"‘\\

Ly &, ' -
4.};"//7 : e L-z--/ &y ST
a5 - / ./ N LD

2

s

(MU AMNND™ VLJI\F-EE K x,* N)
Secretary to Government of Khyber Pa ..\r‘,.um\m«/a ‘
/ \ , _ Zakat, Ushr, Socia lv\/rlmrc, wpu;al [Ech *leon &
;.),\ . ' Women = mpowerment D“o'ulw wL.l

i
i
I



GOVERNMENT OF KHYBERP

{ CABINET WING )
~ No SOC{E&AD)9-24/2019
, Dn‘t“ed Peshawar the 38}399&3.‘.’”41: 2019

The Secretary to Govt of Khyber Pakhtunknwt |

Zakat, Ushr, Social ’Weﬂ’txrc, Spccxal Education & Women |
. Department,

DATED 22.10.20 19,

Dear Sir,

weting of Provingial Cabinet held on 22.10. “’?Olﬂ? ander the chalrmanshi
Chief Minister, Khyber Pakhtunkhwa for mx;ﬁ ementation.

l'Ac;EN?DA,:TEM NO. 18

DRAWL OF HEALTH ALL@W.&NCE BY THE EMPLOYEES OF SPECIAL

| EDUCATION WP.NO.43012018' NAZEE—.R SHAH VS GOVERNMENT OF KHYE'::R --
| PAKHTUNKHWA nE

' l Decnsmn of the Cabinel: l

| o ,;

1 am directed  to forward hexemm the follo*.x;mg decision of T
P

The Cabinet appmveﬁ Heaith Aflowance to the ﬁﬁvdived empi@yﬂé'e:st of
| Special Educatson msiztulmns at the rata of one running basic pay.” : :

| 3 | ,i
; _ !
|

l

i1

| Implementing epaaritémzenitz_ Zakat ‘Ushr, Social Welfare; Specsai Education & 1
= v _ | anen Empowerment B |
2. ’ { am to reguest that an. implementation report of the Cabmm

decision as required under Rule 25 (2) of the Khyber Pakh 1tunkchwa Government

rules of Business, 1985 may- kindly be fHymished on op prmnty basis. to the

Cuabinet S¢ction, Admmxc;tratton Deparmmt

ENDST.NO. & DATE EVEN. g R
Copy to:- L L )

P.§ to Secretary Adrt “‘msarauon Department. :
PA fo Additional gecretary {Cabinet) Administration Departm_gm

" PAto Dcputy Secretary {C&bmet} Admmatraum:t Depdl

SRS

ESTABLISHMENT SND ADMN: DEPARTMENT R ,

DEGIS‘LQN OF _THE MEETING OF PRO'V{NCIAL CP&BI"NET :

-

i



NO LW 0 e

ixxoTtr-acA'noN 1
No.FD(S

e Conmer

No 811/2016 titled”
Pakistan through

rate of one

OSR-N8-7/2019.

Secretary Capital Administration etc,”
pakhtunkhwa (Provincia\ Cabinet) has been pleased 10 approve
runniing -tf;asic pay to the devolved employees warking i the Special -

PRMMENT OF KHY PER PAKHT UNKHWA
f L ANMCE DEY ARTM ENT

A D

UL ATION W 1MG)

Dated Peshawar the- 55.11-2019

_ 53 | | - -

In pursuance of the Supreme Court of P':akismnjC'lvi\‘Appeal
& Others V/s Federal Government of
the Government:
Health Allowance at the:

Muhammad Atiqu.le-U:'-Rehman

Education |nstitutions from the date of their devolution 1o provincial Govt of. Khyber.

pakhtunkhwa.

The' a

Special Education Institutions of

Amendinent.

Endst: NO. & Date Even.

Copy is forwarded for information

v

1. Accountant Géneral,

2.
3.
4.
5.

Principal Sec

Secretary to

Principal Secretary 10
gocial Welfare, Special

hove said allowance wilt be admissible only fo the femp\oyees of
Khyber pakhtunkhwa devolved under 18t C'onstitutional

4 Secretary"to Govt of Khyber pakhtunkhwa
" Finance De.partment '

and necessary action to the:-

Khyber pakhtunkhwa, Peshawar.
Chief Minister, Khyber pakhtunkhwa.
Governor, Knyber Pakhtunkhwa. : )
Education & Women Empowerment Deptt. |
U, Finance Department, Khyber Pakhtunkhwa. - T

retary to

6. PS to Minister Finance, Khyber pakhtunkhwa.

7

PS to Secretary,

Finance Department, Khybef pakhtunkhwa.

8'. PS to Special Secretary, Finance Department, Khyber Pakhtunkh;wa.

9. PAto Additio
10. Master File.

nal Secretary (Regulation), Finance Department. i

-

SECTION OFFICER (SR
EINANCE DEPARTMENT © -

v .

%

i



Y 2

To, ’ .
The Chief Secretary, . S 4 <
Khyber Pakhtunkhwa, Peshawar. - B \3
Subject: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

Respected Slr,

ALLOWAN'CE TO THE APPLICANT W.E.E. THE DATE OF
DEVOLUTION OF_THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMEN'I OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012.

Dated: 12.01.2022.

With due respect it is stated that I am the employee of Spemal Education
Department and is serving as Supervisor (BP-17) at the Government Institute’ for the
Blind, Swat, quite efficiency and up to the entire satis sfaction of my superiors. That the
Provincial Government approved Health Allowance at the rate of one running basic pay"
to these devolved employees working in the Special Education Institutions from tac date '
of their devolution to the Provincial Government. That the employees of Special
Ecucation Institution under the Federal Government were receiving Health Allowance
which had been stopped/deducted from their salaries agamst which those employees
preferred service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor of the employees vide Judgments dated 05.10.2015,

11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared
entitle for receiving of the health allowance. That the resporident Department feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No.

811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon'ble

Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 -and .entitled the employees of Spemal Education’
Institutions for receiving of health allowance. That it is pertinent to mention that the

Government of Khyber Pakhtunkhwa Finance Department issued Noiification dated ™

25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from the date of their
devolution to the Province. That in light of the judgment. of Supreme Court and
Notification dated 25.11.2019 the applicant time and again requested the authority
concerned for the grant of Health Allowance in' light of the Principle of Consistency but
no reply has been received from the quarter concerned. That the applicant feeling
aggrieved from the inaction of the authority. ~concerned by not allowing/granting Health
Allowance- similarly to the other employees of Specxal Education Institutions peferred
the instant Departmental appeal before your good self for the grant of IIeulth /\Howance

It is therefore, most humbly prayed that on acceptance of 'this Departmental
appeal the concerned authority may very kindly be directed to grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolution to the Provincial
Government of Khyber Pakhtunkhwa. '

ATTEN:D

* You’re Ob, dlently
o MD
Haf“u Ur Rehman, Junior'Teacher (BPS-17),
Govt: Institute for the Blind, Swat




2

VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Hafiz Ur Rehman (PLAINTIFF)
' (PETITIONER)
VERSUS
(RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Hafiz Ur Rehman
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromlse withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022 QW

CLfEN

M

ACCEPTED
MIR ZAMAN SAFI
ADVOCATE

OFFICE:
Room No.6-E, 5" Floor,
Rahim Medical Centre, G.T Road,
Hashtnagri, Peshawar.
Mobile No0.0333-9991564
| 0317-9743003



