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Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

(Kalim Arséad Khan)

Chairman

hearing on 23.06.2022 before S.B.

Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for

reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B. :

(Kalim Arshad Khan)
Chairman

Learned counsel for the appellant present. Mr. Kabirullah

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.

Learned Additional Advocate General seeks time to contact the

respondents for submission of reply/comments. Adjourned. To

come up for reply/comments as well as prelimi
13.10.2022 before S.B.

hearing on

(Mian Muhammad)
Member (E)
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The appeal prosented today by Mreo Pir Zarman Sali Advocate may

i be entered in the Institution Register and put up to the Warthy Chairmin far :
: §

. proper arder please,

i
i

REGISTRAR

This case is entrusted to Single Bench at Peshawar for preliminary
« hearing to be put there on 2 ) - i_:?::z:n.Notices be issued to appeflant
i .
¢ and his counsel for the date fixed.

3

f
'

CNAIRMAN
| |
! :
}
Learned counsel for the appellant present and
requested for adjournment to further prepare the brief.
- Adjourned. To come up for preliminary hearing on
| 10.06.2022 before S.B. _e
) i
E * i
3 |
¢ |
| (Mian Muhammad) :
: Member (E) i
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| S.# C‘ontents i Yes
L | Tais appeal has beer pxesented by: M é ;yrrm/n Xaﬂ Va
‘ 5 Whether Counsel / Appellant / RespOndenf / Deponent have. s1gned the '
’ requisite docunients? .
3. | Whether Appeal is within time? v
4. .| Whether the enactment under which the appea] 18 filed ment10ned7 R
5. ‘Whether the enactment under which the appeal is ﬁled Is correct? v
6. Whettier affidavit is appended? . o v
7. Whether affidavit is duly attested by competent oath counnlssmner/ el
N 8. | Whether appeal/annexures are properly paged? v |
o 9 ‘Whether certificate 1egard1ng ﬁlmg any earher appeal on thc v
' subject, furnished? ,
10. | Whether annexures are leglble? ' '___v/,ﬂ
1. | Whether annexures are attested? . v
12. Whether copies of annexures are readable/clear? . v
13. | Whether copy of appeal is delivered to A.G/D.A.G? . : v
14 Whether Power of Attorney of the Counsei engaged is attested and v |
___| signed by petitioner/appellant/respondents? ' -
15. Whether numbers of referred cases given are correct? el
15. | Whether appeal contains cuttmgs/overwutmg? T
17. | Whether list of books has been provided at Lne end of the appeal? VT
i8. Whether case relate to this Court? i
19. Whether requisite number of spare qul@S attached? s e
20, | Whether complete spare copy is filed in separate file cover? v
21. | Whether addresses of partiss given are complete? ~
22 | Whether index filed? Al
23, Whether index is correct? v .
24. | Whether Security and Process Fee depos1tcd7 on T | _
“Whether in view of Khyber Pakhtunkhwa Serviceé Tnbunal Rules 1974
25. Rule 17, notice along with copy of appeal and annexur es has been sent
to respondents? on - -
5% ‘| Whether copies of conmwnts/reply/rejomder sub'mitted7 on
| g 'Whetner coples of cornmentsh eply/r eJomder p10v1ded to oppOS1te !
L iparty? on.

It is certified that forrnah‘ues/documentatlon as require d in the above table have been fulﬁllud

Signature: M/ @4‘“

I-)ated:' ' 4.14 0 %7/7’/
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Py brer o, "t tvluhwa
sevvice T ibunal

APPEAL NO. %2 é /2022 Pisry No. 7 Zi
Mr. Marjan Ali, Naib Qasid (BPS-04), Dmdi%l_é7_2ﬁzz
Govt: Institute for Blind, Mardan.
.............................. eeeresseesaseresenscennsennnsssnssasesss s APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF _DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER: |
That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
i of the judgment of Apex Court and Notification dated 25.11.2019 from
aT’k&‘d‘l%—"ﬂﬂythe date of devolution under the 18" Constitutional Amendment to the
Provincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor

/ p/ of the appellant.

Re trar

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Naib Qasid
(BPS-04) quite efficiently and up to the entire satisfaction of his

superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
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Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

ATINIE X UL C e e e eveeeeencencencsssanssnssssasssnassssasessssssnsansassasssssssssssssss A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the

“professionals of Health Department. That it is pertinent to mention that

subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as anNNEXUIE..uevieeineiireeriareiereintennrennn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that

~colleagues of the appellant serving in the different Special Education

Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEeXUr€....cvveverreiiieiineiinneeientiieiseeenssennrennecnens E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.........cceeceeenecannnns F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure.....cceveveiiiniiinniennnenaen.. G & H.

8- That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUIC.cceeeiereessereirneerenresnrennrecnanans I.

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANNEXUTC. 4 assserenssesssnnssssnsssssnsosssssssssssssssnnssssssssscsonssusessascans J.

10- That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973. '

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.
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5 G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly -prayed that the appeal of the appellant
may be accepted as prayed for.

APPE}LANT

M

MARJANALI

THROUGH: y/ ¢ /
MIR ZA AFI

ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR
APPEAL NO. /2022
MARJAN ALI VS SPECIAL EDUCATION DEPTT:
AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

e ﬂ/v
MIR ZAMAN SAFI,

Advocate
High Court, Peshawar
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.2, ) ln lh:s backdrop, the appellants m‘.d th instant uppcalw with
the following pr'Wcr. _ . . L
' ' “It is, therefore, most rcspcclfully praycd Lh'n the-
appellant being. cntitled to Health . Allowance being | .
covered under catcgory of Health Personnel, the said |
“order dated’ 21.03.2016- by . espondént” No.l - may
therefore, be set aside and it be declared that the uction
of rc..puudcnl Ma.l in withdrawing the suid sllowangn’
and ‘recovery ‘thereof from-the salaries of appellants, is |
malafide, illegal, violative of principles: of locus |
pocnilentiac, unfair, unjusl unrcnso‘mblc. arbur'\ry
fanciful and capricious and that ire entitled lo receive
- (h¢ same, from the date it has. bcc..n wuhdrawn aml
stoppcd lrom p.lymcn( ;
3. - The lc‘xrm.d souusd (“or lhv.. appcllanl., a.gut.d th.\r the
' appcll:mts bcmg Federal govcrmm.nt S\.rvnnls under Amclc 240" of
' Constxtuuon of the Islamic Republic of Pakxsnn, 1973 and covered mdcr
Scctxon 2 (b) of Civil Servants Act, 1973 woerc c.ntu.lcd to all pn' and
" allowanccs prt.s\.nbs.d by Federal Govunm-.nl for its s.mpluycu.. l'url_l_\cr.-
slatcd that fihancial dircclive containcd in melr)’ of Finance O.M.
" No. 2(13)11-2/”011 dated 06.02. 201" Was’ unambxguous and c1cquy
supuhu.d admissibility ol llcallh ‘Allowancee, Lo .\ll health puson \cl'l in_
cmploynient of tederal Govunmu:l n B3PS Scheme but du:»pltc the . snid
M I
natification of the Finance Division, the ,.\ppull.\ms were dupuwd ul‘ thc
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~-once sranted and acte

, \\lrhdr:\\\'r. nml'ucr.lllv
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" person who hcld a post in
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4. * The: .‘IppC’ll\ were lcsmlul by the rc:pondc_n(s ll was state '&l

that the sajd allowamc WIS tiof .ndnmsnhlc to the appcllan(s as lhcy did n
| )

ol hul.h Prsonne] | beeause he

.m\' ln'tl(U((. or orgamz
“in thc hcalxh scctor and mcludcd

the chlth Allowancc was

auon dchvcrmg services

in Schcdul(.-l It was furtl.c.r submulcd tha

:xllowcd provxsaon:lllv to the appellang b‘y'lhc

/\DD Division® 5 lc.ltcr datc

subscqucmly that Dnv:sxon sent a rcf'crcucc to (lu. Finanee Dms

its concurrence for admmsublhl). of I-{L‘lllh Allowancc whicl r

ground that lhc.y were involved -

ion (o seck
ugxcttéd the
the Process |
alion of disabigd. s.huldlcn

and peesony
and, hc.nu. could ot be deel;s

with disabiliticy ared ay- health personnel o

become cnltitied I‘or the said .llluwuncc. —’llu. CADD on' 13.03.2013 in ity

Communicution (g l\GPR wmcn.d s

nnuuon or the - Health - Allowanee to
DGsE cmployccs withaut conc

urrcoce of th" Finance Divisicntund- {he
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subscquently <Im.onunucd .mu verification al’ umllcmunl in ordu

prevent the misyse of this a'lm\an\.c by

submittey by respondent No.2 1)

r {0

at health allowance w as granted- wig) the
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A e dpprm’.ll of lhclmnc Ministcx tluough il summaxy

T lhru. lt.du'dl Govcrmncm Hospuals i.e.” Pakist
T .Scu.m.ca LG, Pol\:.hulc

Hu. Ducclor.m. (xuu,rnl

:,pwtlxcally movc.d ('ur el
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Rclmbzhmuon Mcdxcmc
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“health pt.rsouncl o get the sajg
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and suppurtive / .mu“.uy staff did nut L R

anxz:mon and could net be dccl
.xllu\v.luu.

arcd ag

The u.spnmluu Nu.3 i
AGPR in jts paraw:st. com

Farkh F. Lodhx
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cte vschcrctary.Fmaucc were stil] pending before ihe y‘
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6. I Iu. lu..xl:h .lllmv

' was granted o the
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hcal(h pPersannel
buhum. %

ny ol'ummnp, s.xl.u'y
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ith clleet lmm 0, 01.2012 U way mndu

In reply to-a query raiscd by AGPR vide'
. 'lcucr No.TM/1 8. 64’C$IIP/IU’5/20H 12/186 dated 12 03.2052, . the |-

chulauons ‘Wing of the I‘umncc Dnvmou vide U, O. No.r .2(13)1{-2/2012'."'"
172 datcd 27. 03.2012 fumished dv..ﬂmlxon ofthe hcallh
lhal *health | personnel® meang g pcrsons w
orgamzatxon dclxvcrmL, scrvices

admissible 10 non-ch'ucnl cadres, -

personnel by staling
ho held a post in any msmutc or:

in tlu. lu..xl(h scetor and mcludud in

comract or on work chargcd basis or who was paid from contmgcnctcs

The nppcllnnts are ncither dcpu(ahomsls lrom any Provmcc or other
. authority nor have been” cngagcd on. conlnct .or on work chargs,d basis,
- They arc also not being paid. [rom conung,n.ncm.s. On lhc, contrary, llxcy are

civil bLl‘Vdn(b under section 2 (1) ol thie Civil bcxv.mu. Acl, 1)73 und e
dchvcnng scrwccs to the dxsablcd chxldrcn / pers

ative Cadrcs. Accmdmg

10 the dcﬁmuon fummhcd bv lhc Fmancc Division vidc their u.o, “dated -

27. 03, 2012 lhc appcll.mls are entitled to hc.xllh allowance, In - parag-6. &7 ; E

undcr Facts of parawiyc comments filed bclorc the Hon
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' Court. Islam.ubnd on hch.ﬂl of .Su.n.lary FFi umm.c Dw:snou in Wul P
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cnt of HPA,
dalcd 09.0s. 2014 was
ppagc of HPA to non-catitlcd cmployccs and
it Was duty of AGI’R lo take action on thc said - letter

entitlement, It was praycd that the betition w
. CADD & DGSIE, thn.l(m. the Fin

‘of rcspondcnl\ Now the FFin
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Icgitimate rights, A large nambey of unploy«.ca of ihe Federal (J
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ticn, the appellants
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legally sustainable and liable to be sct .mdt. '
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7. . Wc would lka 19 make

an cmph'\s;s on the Judgmcnls of the
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US10.2015 and 14.12.2010 whercin the conlrd‘vur:&y relating to Mealth
Allowanee has already been resolved. When_confronted with the suid lact,
the rcspondcms have [ailed to deny the fact, As such, the uction ol the
respondents appeirs to be, inconsistent in (hn. light of the .llou.mmllom.d
Judgmcms on account ol Asiicle 23

uqu.:l vights and cqual protection of law for cvery “citizen. To LHSUTC

umfommy rule of consistency must be applicd while consxdc.nng the casc
al the nm\v.lhml. N e Hhon? bl Apes Cont vidae iy |\ul;'un'nl I the

c:m. reported as 1996 SCMR: 1185 has” already lu.l(l that- “xulc.. o( zood
povernance demandy thui the b\.m.f'ns ol lht. said Jdecision o\. \.Muult.gl fo-
other civil servants also, who m.xy not'be partics to the litigation, ms(c.xd of,
compelling them to approach tlu. Tnbpml or any other legal forum. Hc;xct.
the claim of the appellants is rcqmrcd to be dccxdcd on the samc analox,y/

principle as framed in the cases of Dr. Farrukh Fi iaz Lodhi and. others by the -
Tribunal vide its Judgmcm dated 05 l() 2015, 11 01 2016 and 14.12, 2019

S. l‘orcgomg in vicw and lollowmg thc rule of consxstcncy, thc

impugned -orders dated 21 03.2 ()lG and 25,03.2016. are st aside );vnh

direction 1o the respondents lo continue the Health Allowancc alrt.ndy

primted o' the appetlants .~.um. 2012, and Lo n.luml all dt.dmuon made in

complianee with the impugncd wrders’ within 0 pcrnml ol one month from

the date whe \np\ ui this judye ahent i receivaal | n theiv office, Since the main

appeals have { been uceepled, ivise. l'Lllll()Ho ure --l.\o aceepted,

v. Judginent o apply all the tited .lppunl.\' mutatis mutandis.
10. . There shall.be no order as to costs,
11. . Partics'shall be informed accordingly. -

.: - "l../\ |
MDrHJER\
ISLAMABAD

CTRTIFIED Tiit ELRY

desedoral Soe seenicy Te Duynal
tshanabad

| ] ‘
'
St
A wedt e
S Theee
! Mn
M .__'}lt.."}l;’: )
SR 'fvl';\"i&';-
. P o ,(fr"n'-l "
. v ...‘4: "

S m s pes ey -
DERPRYSb e T AP L X

25 of the Constitution which guarantccs :

.
-

TiT

-
<

P P

-3

i,

Ao 7‘

TES
X XA

3

Caed
s
.<:- - .

]
>~

==L
L

ey e T
T2 TN Sr RIS
=2 b .
5
.!‘;
FRT



BETTER COPY 3 o R

- reported as 1996 SCMR 1185 has already held that' |“rue of good

i
05.10.2015 and 14. 12 2016 wherein the controversy relatmg to Health
Allowance has already been resolved. When confronted with the sajd fact,
the respondents have failed to- deny the fact. As such, tlle actlon of the

respondents appears to be inconsistent in the light of the aforementloned :

judgments on account of Article 25 of the Constitution Whmh guarantees
equal rights and equal protection of law for every cltllzen To!|ensure
unlformlty, rule of consistency must be applied while consmlermg the case of

the appellants. Since the Hon’ble Apex Court vide its Judgmenl in the case

governance demands that the benefits of the said de01s10n be exterided to
other civil servants also, who may not be parties to the htlgatlon msgad 01'l

compelling them to approach the tribunal of any other legal forum ence,
the. claim of the appellants 1s required. to be decided on thel same

analogy/principle as framed in the cases of Dr. Farrukh Faiz Lodh1 and "

others by the Tribunal vide its Judgment dated 05.10. 2015 11.01.2016 and
14.12.2016. | ' . | l

8.  Forgoing in view and following the rule of eonsistency, the impugned orders |
dated 21.03.2016 and 25.03.2016 are set aside with “direction to the
respondents to continue the Health Allowance already granted jto the
appellants since 2012, and to refund all deduction made in compliange with
the impugned orders within a perlod of one month from the date of dopy of
this judgment is received in their office, Since the main| appeal have be
accepted MISC Petition are also accepted | S Co

9. Judgment to apply all the titled mutatis mutandis. - I

10.  There shall be no order as to costs. . SN

11.  Parties shall be informed accoydingly. _ . l . B
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Muhammad Atthue ur Rehman s :
etc L - (in C.A.811/2016)

...Respondents(s)

For the Appellant( s) Mr. Sajid Ilyas Bhatti, DAG ,
(in all cases) : Syed Rifagat Hussain Shah, AOR .
. ' . - Ms. Saadia Kanwal, S.0 Fin. .
Mr. Abid Hussain Channa, S.0 Fin.
. Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Raz7aq, AAO MEG
Rawalp1nd1

' For the Respondent(s) In-person

For the Respondent(s) Mr. Muhainmad Ilyas Lodhi, ASC .

fin C.A216/ 16 . ' Ma.hk Itaat Hussain Awan,.ASC
Amicus Curiae: © Mr. Muhammad Makhdoom Al1
, - Khan, Sr. ASC ’
Mr. Slkanda; Bashir Mohmand, ASC
Nate of Hearing 17.01.20.18'..'
- JUDGMENT

UMAR ATA BANDIAL, J.— By leave of this Court

granted on 23.02.2016, 0142016 and 12.12.2017 1n thc

several connected appeals before us, the appellant Federal

Government challenges the Judgmcnts dehvered on common

questions of fact and law by the learned Federal Semce Trlbunru‘ |

on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments

impugned in the connected appealé declare the respo.ndent

employees of " different institutions functioning under the

Directorate General of Spec1al Educatlon (“DGSD”) to be entitled

to payment of Health Allowance granted by the Federal
Government vide its Office Mem}oranda‘ dated 04.02.2012 and

06.2._20 12. These Memoranda are issued bjr- the Finance Division

(Regulations Wing) Government of Pakistan pursuant to

apnroval gfanted by the Prime Minister under the Rules of

Business, 1973. It would be useful to reproduce the two"

i we ma e e e




memoranda containing the terms and conditions for the grant of

I
- g ' Health Allowance to eligible persons: !
. "Gr_lvérnﬁient of Pakxstan
Finance Division
) (Regulations Wing) - .
F.No.2(13)R-2/2011 . Islgmabad, the 04t Feb,2012 4
OFFICE MEMORANDUM . i
Subject: . GRANT OF ADHOC ALLOWANCE EOUAL TO , ' ' ;
ONE BASIC .PAY AT THE INITIAL OF THE : -
" SCALE TQ THE HEALTH PERSONNEL IN BPS . '
SCHEME, . , o : :
. X . I‘ ‘
. The undersigned is directed to say -‘that the ] 'E
Ordinance No.VI of 2011 that sanctioned the Career Structure for. j
Fasi _ Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. i
Accordingly, CSHP is no longer in the field and all health personnel - o
have consequently reverted to the BPS scheme. In order to ‘ s :
compensate health personnel for the loss of benefits sought under - y b i

CSHP while preserving their status as Civil Servants, it has been
decided by the Federal Government to grant adhoc allowance equal
to one basic pay at the initial of the scale to the health personnel

- in the embployment of Federal Government, in BPS scheme, with : '
effect from 1st January, 2012. This will be in addition to their
existing pay/allowances in BPS Scheme. '

2. . This Division's OM No.2(13)R-2/2011-698 dated 17th
November, 2011 may be treated as withdrawn w.e.f, 28.12.2011.

~ sd/-
(M. Munir Sadiq)
Deputy Secretary (R-1)”

st

B 2

‘fGovemxﬁent of Pakistan .

Finance Division ' g . ' : ’,

(Re»gu}ations Wing) ' . i ‘ ,
F.No.2{13)R-2/2011-777 Islamabad, the 06t February,2012 . | o } ,
OFFICE MEMORANDUM . S P

Subject:  GRANT OF ADHOC ALLOWANCE EQUAL TO ONE S R
- BASIC_PAY OF.RUNNING SALARY TO THE HEALTH '
PERSONNELIN BPS SCHEME, . |

- ]
In continuation of Finance, Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to. t behefit of .one . basic. pay. of runnin . 2
salary. as Health Allowance to the health. persontiel in the ' ‘ ]
employment of Federal Governiment, in BPS scheme, with effect . : ‘;
from st January, 2012. This will be in addition to their existing S :
allowances in BPS Scheme. Also grant of stipend amounting to ’ j 3
Rs.50,000 per month to the postgraduate residents and Rs.24,000 : .
per month for House Officers respectively w.ef. 1.7.2011 will

RIS PR AT

continue. ' ‘
H
Sd/-- |
(Manzoor Ali Khan) . u
Sr. Joint Secretary (Regulations)” ‘;.'{,
. _ ; L
(emphdsis supplied) i ) ]”3
. : o
: ~ - i i
2. Learned Deputy Attorney Genera! has contended ; i

TECS

thatlthe'Health Allowance granted by the Federal Gofierhmeﬁt is

!

i

- available to health personnel in the employment of the Federal

/
m,é/ . Governmen.t' in the BPS scheme‘:‘ at three hospitals established in |
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Islamabad, namely, Pak1stan Instltute of l\/fedioal Sciences

(“PIMS”), Federal Govemment Polychmc (“FGP”) and Natlonal. '

Institution of Rehab1htat10n Med1c1nes (“NIRM”). The employees
at these hosp1tals do not have a career structure in place after
the Career Structtue for Health Personnel Scheme Ord1nance,

2011. (“Ordmance”) lapsed on 26.1. 2011 The Health Allowance

was accordmgly granted by the Federal Government as a form of

compensation. It is ‘clear frorn the' two merhoranda. dated

04.2.2012 and 06.2.2012 reproduced above that the Health

Allowance is granted to. “health personnel”. How.ever', the:

compos1t10n of the category of employees that are ellglble for the
beneﬁt has not been. prov1ded therein. The respondents who are
several hundred in number are unrepresented by counsel. In
view of the factl that alarge number of,employees are affected by
the instant controversy, the. Court has sought assi'stance from
Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar

Bashir Mohmand, ASC as amicus curiae in the. matter.

Mr. Sikandar Bashir Mohmand, ASC made able submissions‘
before “the Court’ that highlighted lmporta'nt facts and

docurnents ‘on record which simplified' the controversy -

appreciably.

3. . It trans p1res that - an Ofﬁce Memorandum dated

27.03. 2012 by the Finance D1v1s1on (Regulatlons Wing). clarifies

that the ter‘rn' “health personnel” used in the above mentioned
memoranda bears the me‘anlng given' to. that \e}.(pression.'in
Section 2(b) of th'e' Ordirlance. This ,definition refers to the
contents of Schedule-I to. the brdmance Wthh spec1ﬁes the

service providers who quahfy as health personnel A perusal of

' Schedule-l shows that five categor‘ies of service providers are

o S
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‘classified as health per_sonnel,narnely: Doctors, Allied, Nurses,

Paramedics and Support. The services specified under the

categories ' of Paramedics * and Support include - Teachers, -

Audiovisual Operatore, Technicians, ‘Libra'rian‘s, ete.
4. The - administrative Minis’try< for the health
institutions of the Federal Government at Islamabad is the'

Mlnlstry of Caprtal Adm1mstrat1on and Development D1v1s1on_

(“CADD?). It is ‘an adm1tted fact that v1de order dated

13.03. 2013 the M1nlstry of CADD granted. the Health Allowance

- to the employees of the DGSE and its allied spe01al education -

centers/ institutions 1nclud1ng National Trust for the Dlsabled"

(“NTD”) and the Natlonal Counc1l for Rehab111tat10n of D1sabled

Persons (“NCRDP”). The respondents were - thereby

acknowledgedas. beneficiariee"of the sald grant and were paid
the Health ~Allowance with effe-ct' from Ol'; 1..2012'“ until
27.10.2014, When the Finance Division informed the Acconntant
General -Paklstan Revenue (“AGPR?”) that o‘nly. Liealth personnel
working in Federal Government hospitals and ‘clini'cs..lwere
qnaliﬁed to receive the Health Allovvance. The :AGPR

correspondingly instructed the DGSE to stop ‘paymen't of the

said ‘allowance to its embloyees as no budget allocation for the.

said emolument had been made.in the ﬁnanCial year 2014-15

5. The dlscontmuatmn of thelr Health Allowance was

taken to the Islamabad ngh Court by some of the respondents |

Vide order dated 17.9.2015 the learned H1gh Court referred the
dispute to the Secretary CADD for passmg a. speakmg order
thereon; and till then restrained recovery of past paymcnts of

the Health Allowance from the affected emp]oyees of DGSE and

allied centers. The Secretary CADD heard the part1es and by
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order dated 21.3.2016 rejected the entitlerﬁent of the
respondents to receive the said allowance. T he principal ground

of his decision is that employees of the DGSE were engaged in

the process of education, training and rehabilitation of disabled

children and therefore did not .féll withh; the ambit of a health
organization. The respondents succlflzssfﬁlly bhallenged the said
order before the learned f‘e"deral Servic'e..Tribunal which hats,
inter alia, by_thé. impugned judgmenﬂ dated 18.07’2017 déclared
that the res‘poncients ‘are e_r;tiﬂéd to .the 'grant of }iealth

Allowance.

6. Learned Deputy Attorney General has contended .

that after the lapse of the Ordinance that had proivided a career
structﬁre for the: doc{ofs, ‘nurses and para.\medics.wo'rking in
PIMS, FGP and NIRM, the Health Allowance was gralritve_d by the
Federal Govefnmenﬁ as compensation to the said :health
personnel. He was, thever, | unable tcl) ' ‘show any
contempofa-neous diréction issued by the Ministry of CADD or
the Ministry of Finance that reétricted the. gfant of the Heélth
Allowance fo the claimed employees of the thr‘ee‘ hoéﬁitals

specified by him. As already noted above, the deﬁnition of health

personnel provided in the Ministry of Finance , Office .

Memorandum dafed 27.3.2012 is wide in ‘scope.and'there'for_e'

unhelpful to his plea.

7. “We have examined the definition of “health

personnel” adopted by said memorandum dated 27.3.2012 from
Section 2(b) of the Ordinance which is to the following effect:

“b) “health pefso'nﬁel” means a person who holds a post in aﬁy '
institute or organization delivering é,erviccs' in the health
sector and included in Schedule-l,. but does not include:

i} a person whp is' on deputation ’éo. the Federal

Government from any Province or other authority; -
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i) a person who is employed on contract, or on work

- charged basis or who is paid from contmgenc1es ”

8. It is noted that the: féregoing definition of health

personnel cover's persons holding posts in any 'inst’itute or

organization who are delivering services m the health sector that
are included in Schedulel to the Ordman(‘e Learned Deputy

Attorney General was unable to distinguish the respondents,

who are employeés of the DGSE and allied institutions / centers,

NCRDP and NTD, from the paramedic and support staff

positions that . qualify as health personnel' -accofding to

Schedule-I to the Ordinance. It is not denied bylthe 'étpp'ellant -

that education, training and rehabilitation of disabled persons.-

are services provided in the health sector. These services fall
With.in.thc-: terms of .Sohednle-l to the Ordinance and therefore
the providors thereof qualify as health personnel. |

0. Acoordingly, not only do tl‘le respondents fall .;\xrithin

the category of persons who are, in terms of Financo, Division

" Memoranda dated 06.2.2012 and 27.3.2012, ellglble for grant of

the Health Allowance but their entnlement has in fact been
admltted by both the M1n1stry of CADD and Ministry of Fmance

In this respect the aforement1oned letter dated 13.3.2013 1ssued

by the MinlStry of CADD is referred.  Also the affidavit «of the -
Secretary Finance, Gox}efnment of Pakistan -filed in the
- Islamabad High Court pursuant to that Courfu?s order ‘dated

20.3.2015 passed in Writ Petition No. 4007 of 2014, specifically

records that the proposal approved by the Prime Minister vide
Summary dated 25.1.2012 did not rest;'ict admissibility of the
Health Allowance to the perso_nnel .of the three hospitals

(identified by the learned .DAG). For that reason the Finance
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D1v131on Memoranda dated 04.2. 2012 and 6 2.2012 made the

allowance available to all health personnel employed by the

Federal Government in the BPS Scheme

10. As a result, the said allowance was ,paid-‘to the

health personnel 'of the DGSE and its allied institutions until”

27.10. 2014 When the Finance Divisjon 1nstructed the A&G’PR to
confine the grant of the allowance to ~employees of Federal

Government hospitals and clinics. This 1nstruction represents

merely a change of opinion which is not occasmned by an

amendment in the terms of eligibility for the Health AlloWance

' Therefore as the Memoranda dated 04 2: 2012 06. 2 2012 and

27.3.2012 issued by the Finance Division, Government of
Pakistan still hold the field" 1n their original terms, there is no
merit in the obJectlon by the learned DAG to the entltlement of

the respondents to claim and receive the Health Allowance

11, As a secondary and also tenuous argument, learned

Deputy Attorney General contended t_hat the Health Allowance is

granted under executive ﬁat ‘without any statutory backms

therefore the same can be Withdravvn by the Federal Government

at any time. That is clearly a flawed contention. It is admitted
that grant of the Health Allowance and the terms of eligib‘ility to
receive the sarhe were determined by the competent author1ty,
Mlnlstry of Finance in accordance vnth Rules of Busmess of the .

Federal Government. The original terms of the said lawful grant

still hold the field. These were 'acted upon -and payment of the

Health Allowance to the respondents has conferred a vested
right upon them In such c1rcumstances the executive is barred

by the rule of locus’ poemtentzae from unilaterally rescinding and

retrieving the benefit availed by 1ts recipients. Reference is made
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to PakiStan throu,qh the Secrétarv, Ministrv of Finance vs.

Muhammad H1mavatulldh Farukh1 (PLD 1969 SC 407) a.nd

, The Engmeer -in-Chief Branch vs. Jalaluddin (PLD 1992 SC

207). Therefore_: without a charige of the terms of eligib.ility for

the Health Alléwance even the pro'spective‘exch‘lsvio,n of the

. respondents from ‘réceipt of the benefit shall constitute arbitrary

and unlawful action.

12. ~ In the c1rcumstances we do not find any errof or
defect in the 1mpugned judgments of the learned Federal Serv1ce
Tribunal dated . 05.10.2015, ) 11.1.2016 .and 18.7;2017.
Conséquently;, these ép‘péals are dismissed and‘t'he. cntit_lémen'c
of emplbyees of the DGSE, allicd institutions/ center.s’l, NCRDP -

and NTD to: receive the Health Allowance . is- afﬁrmedf '

aqib Nisar, CF
Sd/ - Ulna . Bandzal 5
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| | Ofﬁce ofthe

“Accountant General
Khyber Pakhtunkhwa Peshawar
| Phone 091 9211250 53

No HAD/Allowances/Corresp /2017 18/422 - Dated 19 04 2018 g
- To . - :

- The Branch Ofﬁder,
. Pay Roll-4 Section..

4 . L o ) 1 :
Subject: . COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED '
. -IN_CIVIL APPEALS. NOS 1631-2112/2017,216/2016 &_
- 806 811 / 2016 BY THE SUPREME COURT OF PAKISTAN
‘ _ ’ .
I am. d1rected to enclose herewith a c0py of A. G)(TM)
- No.TM(F )/T 4Q/Health- Allowance/2017 18/138 dated 085. 04‘2018
alongwn:h Honorable Supreme Court Judgment for further comphance -
*under 1nt1mat10n to. AGPR Sub Office Peshawar accordmgly - 'i P

. D:'\My Document\HAD Sect(on\éomplaihf regard.doc
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: “To,

=)

. ot
R - ' . OFFICEOF.THE ,

RS ACCOUN rANT GENERAL PKISTAN REVENUES N

2 {@Fg ?%., N " ".Sub Office ' -

% (B o . PESHAWAR

s PhNo 0919211278 ,FaxNo 091-9211301
s ‘ )
No. TM(F)/I‘-40/Health Allow 2017-18/ /34 . | Dated: 05 .04.2018

\/I‘ he Accounts Officer (HAD), ‘ , @ '
. Office of the Accountant General,
Khyber Pakhtnnkhwa, Pesnawar, |
Subject:  COMPLIANCE OF JUDGMENT DATED 17.01.2018 PASSED IN CIVIL

APPEALS NOGS.1631-2112/2017, 216/2016 1344/2016&806-811/2016 BY THE -

SUPREME COURT OF PAKISTAN,

Pleasé find enclosed he'rewith the Accountant General ' Paklstan Revenues,

Islamabad letter NO-TM/18 64/Circular/2017-18 Vol-B- III/589 dated ]2 03 2018L along-wrth its

, Copy forwarded to Accounts 0}5“ jeer (TM)
- G-8/4, Islamabad.

i
enclosures on the above subJect

The Supreme- Court “has made the employees of Director General ‘Special
Education, its alhed mstxtquns/ Centers, NCRDP and NTD entitled For I-Iealth Allowance

Hence, the Dlrector General Special Educatlon has been transferred to Province under g
amendment and become a Provincial subject. It i xs kindly requested to 1ake the reqursrte actien on -

the above noted subject judgment under intimation to this off' ice for onward subnussxon of :

comphance report before the court. '

AGPR Sub Ofﬂce Peshawar '

/"

ACTOUNTS OFFICER (TM)
AGPR Sub Office Peshawar

/?\'“ | '
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-198% Health Professional’ §3,370.00
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! 2199 pdhoc Relief Rllou & 828. 0
. 7711 ndboc Rellef all 201 © 4,281.00 h
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PESHAWAR HIGH COURT, PESHAWAR.

~ FORM ‘A’
FORM OF ORDER SHEET

Date of Order
or Proceedings”

‘ ORDER OR PROCEEDINGS WITH SIGNATURE OF
JUDGE/JUDGES _

1

2

19.09.2018

: Prese nt: ,Mr Muhammad Khursheed Khan, Advocate

| Finance Department and release of hudget through SAP

personally appeer' before the Court and explain his position. |

W.P No.4301-P/2018 with Interlm Relief

Finance Khyber Pakhtunkhwa, Peshawar is directed to

counsel for the petitioners..

_Mr Moeen-ud-Din Hamayun, AAG for thc '
respondents

*kk

Desplte dlrectlon of this Court dated 1. 09. 2018, | |
‘the Advocate General Office failed to check the relevant |
quarter i.e. respondent No.2 and.apprise the Couft I.ebout ‘the
conse'quences of ‘the "impugned | letter dated 03 06.2018. |
Today, the learned - counsel for the petltloners produced

another letter dated 14.09. 2018 whereby the Director Social |

Welfore & Special Education Department despite repe'ated
reminders -of Accounts Officer has failed to ‘prlovid_e the | !

requfsite admissihility.of health professional allowance from

system under object head of health allowance' is still awaited.

The lethargic and disobedient attitude of the concerriiledldofﬁccr
has exposed him liable to be dealt with under the contempt of

Court laws, however, taking' lenient view, the Secretary

\ EXAMHKER -
Peshawar,High Court
) |




2

To ‘cl()ﬁxe up for hearing on 04.10.2018.

Interim Relief. |

'Notice‘ for;'the .date fixed. In the meanwhile,
.Pr,ofessional health allowance éhall not be dgduc'ted from the

. | petitioners.

. 4% 2¢

Date of Presentaltion of A p;.\!i(';t!inﬁ-

Noof Pages | | o % ﬁ'f » o

Copying fee-..

Toteheeeecaa b, .Z.é ! G «

Date of Preparition {‘n"(_,'np‘\-’.v.____%,é 2Gh 22 | 2
ke of Delivery of Copy - 3 .

ke vy of an,__‘_,._’.'._ =y Q_LZ%'

% ‘.‘q".‘\;pd B):”“__’ . U LO“//_,;J B

|

+Ayab® Hom'ble Mr, Rooh-ul-Amtin Khan & Hon'ble Mr. Justice Qalandar Ali Khan. o




( Q\/! FUNMEENTT OF KAV f? P AT
,x_./-\l’/\l U SR, SOCIAL WELFARE, S |
& WOMIZN ZMPOW Z"E'Zl\/“,-r\'l DEPA

SUMMARY =012 PP‘}O\/!NC!AIA b/ﬁ\ra‘l\r_

s

Subject:- DRAWL O F HEA!TH ALLOWANCE, BY THE EMPLOYEES O
SPECIAL Lpucmlo;\l A . o

- WlP No. 430/?01 AZEER SH 1A VS GOV"”NN"—NT OF KHYBER

PAKHTUNKHVVA ' . , | | | |
" D ' N
‘Bcfore the " 18" constitutional  amendment  the cmployces of

|
ADlrectorate General of Scoca Education, l lamabac were a!!cy/ed@‘.d sinc
()|.04..2011, aﬁlex, the 18™ amandment 'ho\/ WED \’VOH\I:.\_;} .l.xlidiii" thao {-.-‘nn:l-nlmg‘/v,
Social Walfarel Dmnanl‘tnm"frnt‘ awhier Fakhtunkhwa, Tl their dove iti.\m'\ ancd e
01.01.2012 the petitioner were receiving Healih Professional Adlowanicn vide

.

Finance Division (Regulation Wing), Islamabad Notification (Anneikl),
o ] '
2. This allomnca was stopped by Federal government A £ ,\,ul(l‘wcu‘/

. e |
- the petltloncru ﬂlled a seivice appeal in Federa SG?F\/’ICG u‘:bu.x ’J| Eu famahuil une
on 18.07.2017, the Federal’ Sc:wce Tribunal decided in favour of ihe ])C’:n(ﬂ(.)lh:‘rg:

'</-\i"mex'-ll). ! , . , o 1 |

3. : ‘lhc, I-odolal Governn ent then challenged the | ucgmom / doulnl(m of -

llm [Federal Sorvnco Fnbunal in the Supremme: Court of Pakist tan, but H‘u apex munl -

1

- also decmed in favour of the petitioners (Annex-ilI),

4. A‘ter shlfmc the services from Iccual Gove; nme 't to Provincial
Government of Khyber Pc khtunkhwa, the en“olovoes 0f-Spe cxcal pubation were
!nce provisionally on 1u 08. 2018, the Accom ani Oﬁ‘icer -

(PR-04) office of the Accouma”’ Gencrdl r\h\'bcr Pa}’mmkw\/‘a las wrmon 3

receiving the said a”OWQ

- letter to Deputy Commxgssmner, Peshawar with a a copy to Dlrectc $f-‘c:al.,'\/\/elfar.e
and Scc;oLary, Flnanvé Dcp;mv nt th :u buc' t for the llcbll‘h Al 1ow' nce has
been allocated but the same has not been uoloaded to the SAP ( ouip iter oy slem
Lill dale. Accountant Off‘clcr (PR-04) funhcr clarified t nat the Accou' tant Cmn(nal v
" Olfice has releageq"the paymc.n ’Heahh A*Iowance) to these cmp!nyc»m o the, -
rerjuest of Social WelfarbllDeparimcnt in comphance of the judg man) of ull]lllHllC‘

Gaurt of Pakistan dated. 17 01.2018, mowsm.a!ly and sub;cct to its U(“H[u:}”)“ll)l

I
I
i
: b
[ {
I
l




ooi\/uR\ {MENT OF (UYBER PAKHTUNKHWA A
L AKAT, USHR, SOCIAL WELFARE, SpECIAL EDUCATION
g WOMERN! =IPOWERMENT Ds:PAr\.n ENT

SQMW\P\" OR DDO\/ {INCIAL CAE Jt\\ T
] N

Guhject:- ")R/\V\! IO e HE E EALTH A A\tow» NCE B P\( m— t\m't_.t... \:t.."tl.‘}tj_ |

PRAVWL
SPEC[AL EDUCA]V‘ N ‘ : !_. Lo

i

£R SHAH VS (“O\/L:Rt\w't \‘t O‘___,_Ji)f.!.’_...‘

WP. No 430/2018
- PAl KHTUNKHWA

__‘_____,__ﬂ.-—-————‘

N /:"..(_. [ £

from Finance Department Khyber P Khtunknwa and that in Cas€ thfu released

- pudget is not beeh uptoaded 10 tho SAP - System the pa\/ment ,o» Health

{
i
'

/\l\owanCt, will be stopped (Anne,\ x/) ‘ S '1, b
\ ! . ' ! -
5. - Accordmgly the employees of Special Educatton mtwd a ert petmon

]

uncter'artictet% of the\COl‘tStltthlon of Pakistan, 4973 and ILC\UC Ott or

suspension of . the above mwt\oned letter  of Accountant Oonmpt K\\ybt,r "

Palkhtunkhwa andltor contlnuat'ow of Health A\towance On 19((1 20 18 I nn

- tt\Llor sheet lssuod by thmt tonm ahle Court in the 'wl.lb]CCt wril pctxlh)h hor t)ntlrt

. l .
r\hnc od the Socrot'uy, t‘nnanco Department, Khyber Pat\htunkhwn \o e l‘tt)l\l\“\j

(;.t\:;pt;mt bofoxo the: cowt\on 04 10, ’O\u In comph \nee- With the to\nt otttut he

Secretary, Ftnance Depaltment appeared: pefore the courl On 04.10. .24018 dHt\ t\\e-

" honorable court :,chroctorl thc tmrmhry Finance Dopm\mm.l thal* \’mtt ik mn R

Heallh AttoWance‘ shall not be deducted from the petmoners (AnnC/ \/)

ik T

6. l—xnalty, in comptia’n’ce wtth the orders -of Honombte Poshawm ngh s

B

Court Peshawar the Secretary Finance Depat‘tmont requested . the h\s othce‘

.lettor No. SO(Ltt)/FD/S\ 9521/20\3 dated 01.10. 2018 advxsmg th's departmont
K :

to move a cummary betqq ithe Administrative ! Dopmtmcnt aftc:t thoxtough *tn't\ysts.

for the apptovat to Chlef \mstot ‘\hybet Pakhtunt hwa (Annc,\-Vl) t . N

7. B Pursuanco to thc ordar of Pt,stmwat tttgh Couit Pesn’twar dated

04, 10 2018, the Chief t\mmster', Khyber- Pakhtunknwa is roquostcd 1o allow the

Healt ih Allowance 10 tho pelitioncrs and implement the order of tt.o HMoviarabie

l N
: | -
t

coutl.



R
GOVER NMENT OF KHYBER PAKHTUNKE IVVA
/AKAT USHR| SOCIAL WELFARE, SPECIAL, EDUCAIION
B &Wcmm\ ENiPOWERMENT D.!:PARH_V]LNI. g
o i ’ i S
e |
SUMNARa‘/iFOR D‘?OVINCIAL CABINEI
‘Subject- DRAWL O F HEALTH ALLLOWANCE BY THE E'VIPLOIYEES OF

%PEC‘I/\LEDU(‘/\I‘IOI\ o T

Bt

I

- PAKH IIUNKH\/\/‘/—\; ,

e
i
'

'

8, On the\observauons of Finance Depa’ftment the departr‘ncm

WP.NJ. 430/2018‘ NA/F‘“!’ SHAH VS GOVERNMENT OF KHYBER

Cg

)

ol Brininl

\/Vulmrc‘ responded and plOVILI s tha requisite informatior., The Financa opmhinonl

Khyhaor I’.llxhhmlxllw:{\ -;.)mpm.c.l-_l that the subjael case gy ba o placed  helore The

|
I

Frovincial Cabinet fof appro‘priété orders with regard to the approval o_(-'l'h(\ prapotiod

mllowunee i tight of Gourt Dec ision \mn-n\ ith tho issue ol VO nmonl .nM ahor ntliod

matlers (Anncxlvu). i L i - 4 T 1
!l' o l
| |

. . . | ‘ H
9. . The Lhtcf Mmlstu . Khyber Pakhtunkhwa in Para-20 of the summary has

alrancy accorded appnov‘ll lo pl ace e subject issue bhaolore the mu_nn,; “afHrovineind -

Cabet for pp.oval please.

10, The Provincial Cabinet is recuested to aliow the "Health ,f‘-\?éc\'vea!rlc:e” o the
petitioners and implemant the ordar of e Fonorablo Qo T S
. , \
/_\' ‘ L
e ) ;
/ i
/ /o
‘ S
/ \ i
] i
[} i :

(MUHAMVRDTOREES KA

Secratary to Government of Khy c Dakh:

_ / Zakat, Ushr, Social v\/rlmr‘c, Vpuml [Eu iC
'.A ' - . S Women Empowerment De D’MUP.'\‘”.';
] S |

1

!

' o0 n . .
//1/7/7 T / (_,,I . {___,'_}. .=7 iy .',’;'7-

alion &



' GOVERNMENT OF KHYBER ”PAKHTUN CHWA

| CABINET WING )
N Ir‘xq,somm&a;mg.~=2'¢]‘2=o,19'
_ Dated Peshawar the 28™ October , 2019,

Tbc: Secretary to Govt. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Wellare, Special Education & Women
Department. ' ' .

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL _CABINET
]_?ATED?.’Z],OQUIQ ' S T .

Dear Sir, . ' ) : o

._ 1 am directed to forward herewith the following decision of the

meeting of Provingial Cabinet held on 22.10,2019 under the chairmanship | of

Chiel Minister, Khyber Pakhtunkhwa for implementation. - a '

l‘ AGENDA [TEM NO. 16 | " - j T

| DRAWL OF HEALTH ALLOWANCE BY THE EMPLOYEES OF SPECIAL
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER |
 PAKHTUNKHWA o - NS %

Dacision of the Cabinet o ‘ o - | l

i
|
;
:

The Cabinet approved Health Allowance to the devolved employges of
ll Special Education Institutions at the rate of one runriing basic pay. | o
l . L ’ ) .
!

H

§
1

Wormnen Empowerment

e

2. 1 am to request that an implementation report of the Cabinet

decision as required under rule 25 (2) of the Khyber Pakhtunkhwa Government

Rules of Business, 1985 may kindly pe furnished on top priority basis to the.

Cabinet Section, Administration Department.

\'s

o SECTION OFFICER (C

ABINET)!

ENDST.NO. & DATE EVEN. I A

. Capy to:- . “\;\) _ . | ;
P.S to Secretary AdmifiSration Department. '
pA to Additional Secretary {Cabinet) Administration anc;rtmmz

PA to Deputy Sec_cem;ry‘(ﬂabiﬂet} Admmistra’i;im- ep mﬁn A

01

ESTABLISHMENT AND ADMN: DEPARTMENT \’k ,@

 Implementing Department: Zakat, Ushr, Social Welfare, Speciai..Educaﬁdn & } |

T



COVERNMENT OT KH VRER PAKHTUNKHWA
| ¢ DEPARTMENT, <

sy ey K
IR |

Dated Peshawar the 25-11-2018 -

NOTEFIC/-\T!ON L Do ‘;
B . _ms f

N_@QQ_;‘S_B-H)G-?IZO’IQ. In pursuance of the Supreme Court of Pakistﬂn’iCi\)il Appeal '~
No.811/2016 titted “Muhammad AtiqL.le-U'.'-Rehn'\an & Others V/s Federal Gbvernment of '
Pakistan through Secretary Capital Administration etc,” the .Governme;t of Khyber
pakhtunkhwa (Provincial Cabinet) has been pleased 10 approve Health Allo‘wanCe'at the:
rate of one running basic pay to the devolved employees working in the Special

Education Institutions from the date of their devolution 1o Provincial Govt of Khyber

Pakhtunkhwa. . 3 ‘ ‘ . ! .

). The above said allowance’ will be adlﬂissiblé‘ Oniy""fq the .employees .cf
" Special Education Institutions of Khyber pakhtunkhwa de\x_o\ved‘under 18" Constitutional
Amendment. } o i : ‘

Secretary 1o Govf of Khyber P:akht'Unkhwa‘
Finance Department

'1
il

Endst: No. & Date Ei{en.

). & Date =ver. ‘ 1 P

Copy is forwarded for information and necessary-acﬁcn to the:-
1‘4countant General, Khybef pakhtunkhwa, Peshawér.

2. Principal Secretary t0 Chief Minister, Khybe’r pakhtunkhwa.
3. Principal Secretary 10 Governor, Khyber pakhtunkhwa. | ; ,

4. Secretary to gocial Welfare, Special Education & Women Empowérment Deptt.

5 Director, FMIU, Finance Department, Khyber Pakhtunkhwa. - B R
6 PS te Minister Finance, Khyber pakhtunkhwa. R

7 PS to Secretary, Finance Department, Khyber pakhtunkhwa. ‘

g, PSto Special Secretary, Finance Department, Khyber pakhtunkhwa.

9. PAtO Additional Secretary (Regu\at‘.on), Finance Dep‘artment. ]

10.Master File. | ' , | : , I

. GECTION OFFICER (SR -
A\Y | FINANCE DEPARTMENT
H ! 1 . ) y

o



~ To, S o o < ¥
~ The Chief Secretary, . - . - .
Khyber Pakhtunkhwa, Peshawar.

.. Subject: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWIN(J HEALTH
ALLOWANCE TO _THE APPLICANT W.EF. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF _SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMEN’I OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012

Respécted Sir, : :
With due respect it is stated that' I am the employee of Special 13duczmor1
Department and is serving as Superv1sor '(BP-17) at the Government Institute for the

Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the

Provincial Government approved Health Allowance at the rate of one running basic pay

to these devolved employees workmg in the Special Education Institutions from the date -

of their devolution to the Provincial Government. That the employees of Special

Education Institution under the Federal Government were receiving Health - Allowance -~~~
which had been stopped/deducted from their salarics against which those employees
preferred service appeals before the- Federal Service Tribunal, [slamabad and the same
have been allowed in favor of the employees vide Judgments dsted 05.10.2015,
11.01.2016 and 18.07.2017 and the employees of Special EdU("ItIOH Insututions declared
entitle for receiving of the health allowance. That the respo, 1dent Department feel.ng
aggrieved from the Judgments of Federal Service Trbunal, islumabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Secietary Capnta?
Administration etc; VS Muhammad Attxq Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 and entitled the employees of Special Education
Institutions for receiving of health allowance. That it is pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Departmem issued Notification dated
25.11.2019 in implementation of the judgment passed_by the Hon’ble Sipreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pikmunkhwa from the date of their
devolution . to the Province. That in light of T.hé judgment. of Supreme Court and
Notification dated 25.11.2019 the applicant time: and again requested the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but
1o reply has been received from the quarter concermed. That the applicant feeling

aggrieved from the inaction of the authority concerned by not allowing/granting Health
Allowance similarly to the other employees of Special Education Institutions preferred
the instant Departmental appeal before your ‘good self for the grant of Heaith Allowance.

It is therefo.ré, most humbly prayed that on acceptance of this Departmental
appeal the concerned’ authority may very kindly be directed to grant/allow . health
allowance as per directions of Hon’ble Suprenie Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from’ the date of CCVOIUUOI] to the Provincial :
Gover nment of Khybel Pakhtunkhwa. . - : : A /.

Dated 15.01.2022.

! h, Naxb Qasid,
Govt: Institutc for the Blind, Marsian



n(‘

VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TI}
PESHAWAR (
OF 2022
(APPELLA
Marjan Ali (PLAINTIR
(PETITIONE
VERSUS \ N
(RESPONDENT) \//‘
Special Education Department (DEFENDANT)

T/We_Marjan Ali
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on |
my/our behalf all sums and amounts payable or deposited on my/our account in the |
above noted matter. |

v

Dated_ [/ /2022 /Y)//[’/

CLIEN

Aels

MIR ZAMAN SAFI
ADVOCATE

/

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

.Mobile No0.0333-9991564
0317-9743003




