13‘h June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. |
(Kalim Aéshad Khan)

Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondehts for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on

13.10.2022 before S.B.
*

(Mian Muhammad)
Member (E)
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Casr No -

Date of ordor
procepdings

?

10/05/2022

26.05.2022

/2022

- Order or ather procecdings with sipnature of judpe

The appeal prosented today by Mr. Mir Zaman Sali Advocate may

' he entered in the Institution Repister and put up to the Warthy Chairman for ‘

Cproper order please,

W

—

REGISTRAR ; :

i
' and his counsel for the date fixed.

d

CHAIRMAN

Learned counsel for the appellant present and
requested for adjournment to further prepare the brief.
Adjourned. To come up for preliminary. hearing on
10.06.2022 before S.B.

(Mian Muhammad)
Member (E)
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! This case is entrusted to Single Bench at Peshawar for prehminary

W-5- 22t |

i hearing to be put there on 2‘;-_ 5. ) 2 .Notices be issued to appellant '
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( "ontents

Yes

—

This appeal has beer plesented by M_...é}:é””‘”” 50‘45

Whether Counsel / Appellant / Respondem / Deponent have 51gned the
requisite documents? -

| Whether Appeal is within time?

‘| Whether the enactment under which the appeal is filed mentioned?

Whether the enactment under which the appeal is- ﬁled is correct?

| Whether affidavit is appended”

Whether affidavit is duly attested by competent oath com1mssmne1 7

ol Dl ESAN Dol ool o B

| Whether appeal/annexures are properly paged?

‘Whether certificate regarding filing' any earlier appeal on thP .

subject, furnished?

10.

Whether annexures are lenge') -

11.

Whether annexures are attested?

12,

Whether copies of annexures are readable/clear?

13.

_Whether copy of appeal is delivered to A.G/D.A.G?

14.

Whether Power of Attorney of the Counsel engaged is atteoted and
signed by petitioner/appellant/respondents? ' ;

1¢

PV

Whether numbers of referred cases given are correct? -

16.

Whether appeal contains cuttings/overwriting?

17.

Whether list of beoks has been provided at ihe end of the appeal’7

18.

Whether case relate to this Court?

19.

Whethcr requisite number of spare copies attached’?

20.

Whether complete spare copy is filed in separate file cover?

21.

‘Whether addresses of partics given are complete?

2.

Whether index filed?

b 23,

Whether index is correct? -

24.

Whether Security and Process Fee deposned? on _

w:xm_\.m\x N \x‘\s\\ N \‘

“Whether in. view of Khyber Pakhtunkhwa Service Tribunal Rules 1974

Rule 11, notice along with copy of appeal and annexures has been sent

| to respondents? on

| Whether cop1es of conmlents/reply/rejomder submltted7 on

thetner coples of comments/leply/lejomdel p1ov1ded to opposite

| party? on .

" Itis certified that fonna1i'ties/d‘ocumentation as required in the abové'table’haye been fulfilled.
" Name: M/V 24"’““”" > 4¢ %
: Swnat‘ure : M -~ ﬂé"‘w

.,D'ated:- | 4.14' G 2/0-«7/2’:;
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Khybor ¥ akkhitukkhwsa
Beryiee’ !ummat

APPEAL NO._" /2022
_:';’2’;?/_ Lisary hlv
Mr. Rehman Ullah, Chowkidar (BPS-04), et ML
Govt: School for Hearing Impaired Children, Munda Dir Lower.
......................................................................... APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment

Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE OF
DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e. JANUARY,
2012 AND AGAINST NO ACTION TAKEN ON_ THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be directed to
grant/allow professional allowance to the appellant in light of the judgment
fledto-daYyl Apex Court and Notification dated 25.11.2019 from the date of
devolution under the 18" Constitutional Amendment to the Provincial

l@@ﬁﬂ?ﬁ?Govemment i.e. w.e.f January, 2012. Any other remedy which this august
14 / ’'g [ 2> Tribunal deems fit that may also be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Chowkidar
(BPS-04) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
Province before the commencement of 18" Constitutional (Amendment



Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.

" Copy of the Notification dated . 01.04.2011 is attached as

ATINIC X UL e v v v eevencencsneerecsassnassesssssenasssssssassssosssasassssssssssssnssns A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUTIC...eeieeiiereraereaseesonereisencinnnn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as ANNEXUIE..eeeeeereoraetirirssssrinssesssnsesssosncescsssssanses E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure............... eeesieeseanes F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Ministér of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
for appropriate order. That the provincial Cabinet approved Health
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. 12022

REHMAN ULLAH VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions and
on behalf of my client do hereby solemnly affirm and declare that the contents of
this service appeal are true and correct to the best of my knowledge and belief and
nothing has been concealed from this Honorable Court.

/

MIR AFI,
Advocate
High Court, Peshawar
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thc <amc c.lmm v

amabad w s they dccliucd
ide- order o; Hed 2!

U3, ”016 lIc.. conu.n(lcd
Oncc sraated angl acte

that the ‘bcm.ﬁ
d upnu had Created a vulul rig

sht whigly could not bt.f
\\:lhdra\\n u‘ula(cm!l\

in violation of puncnplc of hatueal Justice, The
lc‘tmcd LOUIHLI lor the .xppc.ll.ml lastly’ argucd (h

A impugne orders werg
\'oxd ab mmo. cm.nm-

non-juclice and

h: xvm[' No. sanctity o liwy
withdrawy) 7 \(()pp.q‘(. ol s

as
Sitlary .unmmlul o

Punishiment which n.ould not

be .lw.'\rdcd without adopling (e due process of faw.

plnvulul undcr the
.um (I le ey uml l)n-.uphm.) l\uh.\ 1973, N

|

cel

(;ovumm.nl Serw

4. - The: nppcvla were ncw;lcd by the rcmondul(

5. h was stat
(h:u lhc said al!mvam‘c \\.I\ Lol

.\dmnuhlc. lo ihe appcllnn(s as they did n

the detinition of hk.'ll-.ll ,J.l
" person whe. hcld a post m .m\'

- fall pn(lr:r

sonnet | vccause lu.auh personnel mc.m
institute or org

“in the. hecalth scctor and mcludcd in Sl.hcdlllt.~
the Hcallh Allomncc was

==

nmzalxon dchvcrmg scrvices

L [t was I'urll‘c.r submmcd tha
allowcd provisiaon:

AGPR on the ‘basis of C/\DD Division"s -
sub«:qucnlly that DIVISlOll sent

ally to the appellants by the: -
lc.ucr dated 06.03; 2012 buL:
a reference (o th Fina
its concurrcnee for adl’thSlbllll}. of Hullh Allow:mcc which regretted the -

“same on 4 03 2013 ‘on.the ground - Lhal they were involved in the process |
of cducation; trmnmg nnd rc.hnlnh(.umn ol diy
with :h\.tblhllu. and; hu

nee Dlvmon lo secki

<. mlld ol be declared ax lu.nllh P rsonncl to
bccmuc entitled for the said .llluwuncc. The CADD on~13,03. ”0!3 in ity
Communicution {o AGPR Lon\cu.d sam.non or the He:

alth- /\llow.mcu to:
DGSE cmployccs w

itheut curc.xrrcnm. 0(' the I'mnncc Dlvlsu.n ang dzc

AGPR  made Provigianal m\'mcn‘ to 't’hc appcllams \vhxch was

\uhsc.qucml)' dm.onumlccl .mu' \cnlu..mon ol v..nullc.nn.nl m ordt.r o

prevent the misusc of thn allowance by non-entitled personnei! At was -

submuucd h_\' respondent No.2 that health

S8

.um.d dnkhcn and persons |

.lllr)\\"mcc. was granted - wily the
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@ S o S0 565t 573(1()&5/2016; et with M., \

.1p[}rm'.ll aff the Pime Minister, through g :,umnmxy

lhru: lLderI Gove cmment Mospitals e, Pakist
o .‘acu.m.ca.l .G. Pohcluuc

l'ht. Ducctor.

spc,t:lhcally movc.d for &
:m Insmulc of Mt.dnc.ll

Rch.xbxhluuon Mcdxcmc T
ale Cu.m.n! O Speeiyg E(qu.nlum & Socml Wclt‘uc bcmg an- S
ulux..llmnnl body, d(.dll Wil the. pxoccss of education;

rv.hnbxhuuon of: dl".lbls.d cluldrcu and pcrsons With dis

*)rofcssxon:xl tc.xm mcludmg le

.lt.llm Se Minister ml

and N.mon.ll lmu(u(c of’

training and

abilitics, which wag-
: _carried out. b,y .x mu.n-

nchcr': ptofcssmnnl':
and SUppartive / .mull.uy Sl djg. hat
anization and could net be deel
e gt l!u. said allowanee,
AGPR in its paraWISL commcnls subs
Fnrkh F. Lodhij,

doc.lor\ admingy

Gl within lhc ambit of healq) oxg

ared ay
‘hicalth pu‘sonnc!

The u.sp(mdun N3 .
nitted that the

xdcnUcaI cascs litled Dy, .
cle” Vs Sccrcxary Fin

ance wcrc still - pcndmb bu.forc thc

Hon'blc Suprcmc Courl ofPakxshn o R ' ,
_ 5 , ) o - We lu.md Ulc Icamcd counsel. for the. partx%:s and pcruscd the
" record,’ . : ‘
6. Hu. Iu..mh .;llmv

nece cqual- o nnc basic pny of'xunmng s.xl.u’yl :

the unplnymunl ol Fedeial

ith c..“u,l Imm Q1,01 2012 l( wils nunk.

al cadres. 1y reply to-a query raised by /\GPR vide' |

_,‘lcucr No.TM/1§.- 64’C$IIP/IU’6/20H 12/186 dated 132, 03 2012, the - - -
chulauons ng of the I‘mancc ansmn vide U.0. No.I® .2(13)1{-2/2012- | S '
172 dn(cd 27 03.2012 furnished duﬂmhon of the healthy personncl by stating ~-| ' '
that *healy, | personnel’ meant g persons w
organization dchvcrmL, services'

Schedule-l, but dig not mcludc ]

was granted g the

Govunmcnl. in -

hc.xlth pu*mnm.l in
bt..lu.nu.. W
admxssxblc 10 non- clx'uc

ho held a post i any msmutc or

in- llu. Iu..mh bLCLOl‘ and mcludud in
)crson who w

a5 on deputatjon lo the

Federal Govcmmcnl from any. Provmcc or otiter authority and who was. on-

contrnct or on work charged basis or who Was paid from contmgcncxcs

-The appcl!ants arc ncither (lcpulauomsls
. authority nor j

lrom any Provmcc or other -
ctor on work chargc.d basis,

cu.s. On lh<. conlmxy, tiey are
Civil servanty under section 2 (1) ol the Civil bcxv.mla Act, 1973 and ape;

dclxvcrmg scrvices to the disabled children'/ persons. ‘The bcncﬁcmrtcs /
appellants compnscd of Acudcmu. and Administeative Cadrcs. Accoxdmg

ave -been” cngagcd on. contra
- They arc also’ not bung paid. from - ‘contingen

to the dcﬁnmon [urnished. bv the I‘mancc ‘Division vidc lhur u.0. dated E

27. 03 2012 lhc appcll.mls arc entitled to hc.\llh allowance, In- piras-G .\. EAA I

undcr Facts of parawwc comments filed bclorc the Hon' blc Islan}._abad I-ngh
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Courl Islam.tbnd on hch

I
TR N
WIf oF bu.ru:lry l manu: Dlvxswn in Wul Petition. ey
No 4007.’20!4 it \\' |

a5 calc"oncnlh aduultul (h.u in April, 2014 Minis stry of*
C.-\DD agmu momulul NIS. /BOs. containing a provnxnon ol Rs, 100 millian
as.HPA for DGSE for ﬁnanu.\l y\..u 2014 15 h()wwu DEA. u.lu'ul lo

cndoru: (hc NIS 7 -BOs and l'urc.ul'u"ll)' dedueted anamount of Rs.92.542.

mxlhon ol' HPA lcavm" Rs.7.458 mxlhon for- the, Petitioners (now .
:\ppcllnm,.) e, 24 cmplovu... who belonged (o medical prorcssxon and
. under the eriteria - of cnmlcmcnt of HMPA,
: understanding, Dd

camc
as per DEA (LADD')
letter. dated 09 0s. 2014 wWas - issued 'Iby- FA's
Organization 10 AGPR for leppagc ofHPA to non-catitled cm'ployccs. and

it ‘Was duty’ of AGI’R 1o takc action -on

thc said - leter and dccxdc
cnmlcmcnl. It \\ns prayed lh:u the petition was an .ldll'llnl\ll‘.lllVl. issuc wnlh '
‘o : CADD & DC'SL. therefore, the 17 “inance Dwmon l

“of rcspondcnls Now the Fin

n. c.\c.luclul ﬁmn the Xn(

ance Dwmnn has c.nmc up ‘with dlﬂcu.nl : .
stand, ) is pe .allowul o approbate- andd. upmlmu. No lng:c.tl u.pl)' has
- been submuu.d by the u.s,)l)ndt.nl\ for dx.pnvmj, the

appellants of lhcnr
lcgmmau. rights, A large naimbey

of uuployuc:. of the F cdu.ll (;ovunmcn(
aid .ulv.'\nngc Why,

be deprived, is not clear from what hag be
§ the lon'ble Islnmnb.xd llu,h (..Ollll

similarly placcd. arc gc(lmg the s then, the appellants

oy wuucn in the conuments bhelorg
lslanubad and the | ‘cderal Scrvtcc

ST

. Tribunal."This scems to be dlscrumnatory trcalmcnx oftcndmg Article 4 & '

25 of the Constitution of Islamic Republic of Pakxslan 1973, Further, Llu..
: nppt.llanls have been dirccted b\' respondent No.J to. rctuud the paid
amount whnch is against lhc princi)

dle of locus pocnucnlmc bccuusc. the = .
Houw'ble Suprcmc Court of' Pakxsl:m has consxstcntly held that the benefit

once’ granted and acted upon crcatcd a vested right which could not be

xolauon of natural justice, It s an ¢s nblxshcd
law that bcncrls received by a civil wcrvan(

e
wuhdrawn uml:\lcrallv. in v

even under c.rmncou.s order | v

passed by (hc compclcn( .lulhonly \vnlhoul uny tault on the p.u'l ol civil | o

sevant could not be | recovered cven

-il' the bLﬂCllChll order’ wag o e b
sulm.qucntly wuhdra\\ n or xu.u('u.d' We

¢ awe l'mu(n.d o ke this view in, = | Lo

~the h"hl oflthudc'mcm o(‘llnu ble Suprcmc Ceurt of Pﬂn}‘)lun reported-in ";. N
PLD 1992 sC :07. Henee. o tlns extent, the xmpuwm.d-ordcrs are .not ‘ \ e
legally sustainable and hablc. to be sct ‘mdc . . , : B ERN) :

7. : Wc would hkc. 10 makc an cmphns.s on. the Judgmcnls of' the _
I'nbunal in Appcals No "24(R)CS/"0|3 and 381 to 405(R)CS/"016 dated -

2
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4 iigunal A , ' S
Ville v ace : :
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US.10,2015 and 14.12.20106 whercin the L:Ollll;(")‘vcx's\' relating to Health

Allowance has already been resolved. When confxunu.d with the suid lact,

the respondents hn\c failed o dcm the fact. As sm.h the .xcuon ol the

respondents appears 10 be inconsistent in the light of the .1luu,nu.nlxom.d

judgmcms on account ol Asicle 23 o! the Constitution which guarantees -

cqual rights :nd “equal protection of law for cvery citizen. To u\surc o
umfommv rule ol consistency must be applied whilc consxdn.nng the casc 3 '

al the sppellnota: Ninee e 1 loanbile Apes Conrt vidae s Justpnaen ill the

casc r\:porlcd as 1996 SCMR 1185 has alrcady held that “rule o( L,ood
governinee ds.n.mnd.\ thai the bs.m.('ns ol the said decision be w\u.nclc,gl o
other civil servints also, who m.xy not'be partics o the litigation, mblc.xd ofl ;
compelling them 10 approach the Tnbpna! or any other legal forum. I-{cpcc
. " the claim of the appellants is rcquxrcd to be decided on the same analogy / !
' ) principle as framed in the cases of Dr F arrukh Fiaz Lodln and others by thc
Tribunal vide its Judgmcm dated 05 19.2015, 11 01 2016 and 14,12 201? |

: : 5. l’orcgoxng in vicw .'md lollowmg thc rulc of consxstcncy, lhc i
impugned -orders (lalul 21.03,2010 aml 25.03 201() are sct aside ),wlh H
direction to the respondents fo continue the Health Allowhrice .xln.ndy

rinted to the appelants .sm-.c 2012, and to refund all deduction made in
B Pl

. ! AL i
' \.umph.uu.u with the uu]mbuul orders witliin o pulml ol und nmnlh luml I g E
the date the \up\ ul’ this J\l\]l i is reveivand intheir offide, Sinee the mum . . : o b
- appeals have been accepled, iMisc. Petitions are > also uceepted, l R L
R [ G
v, Judggnient 1o apply all e tithed .lppull.\' wutatis mutandis., - R | M
| % ‘ ) . i S e o b
. 10. : "l‘hcrc shall be no ord_cr us 1o cosls. p
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05.10.2015 and 1‘4.12.20‘16- wherein the-controversy relating to ;Health
Allowance has already been resolved. When confronted with the said fact,

~ the respondents have failed to deny the fact. As such, the action of the
respondents appears to be inconsistent in the light of the aforementioned

judgments on account of Article 25.of the Constitution which guarantees
equal rights and equal protection of law for every citizen. To ensure
uniformity, rule of consistency must be applied while considering the case of
the appellants. Since the Hon’ble Apex Court vide its judgmentin the case
reported as 1996 SCMR -1185 'has already held that: “rule of good
governance demands that the beneﬁts of the said decision be extended to

other civil servants also, Who may not be parties to the litigation, 1nstead of

compelling them to approach the tribunal 'of any other legal forum. Hence
the claim of the appellants is’ requlred to, be decided on the same
analogy/principle ‘as framed in the cases of Dr Farrukh Faiz Lodhi and
others by the Tribunal Vlde its ]udgment dated 05.10; 2015 11.01.2016 and
14.12.2016. : :

|
i

8.  Forgoing in view and folldwing the rule of consistency, the impugned orders
dated 21.03.2016 and 25.03.2016 are set asidé with direction to the
respondents to continue the Health Allowance -already granted to the
appellants since 2012, and to refund all deduction made 1 n compliance with
the impugned orders W1th1n a period of one month ﬁom the date of copy of
this judgment is recelved in their ofﬁce Since the main appeal have be
accepted Misc. Petition are alsc accepted o

| : ‘ ’ |

9. Judgment to apply all the titled mutatis mutandis. 3

10.  There shall be no order as to costs. | | o

11.  Parties shall be informed aiccordingly. T i

ISLAMABAD . | | o o o S | i :

18.07.2017 : L v e S f
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) Muhammad Attique ur Rehman : ' S — " i
i etc. . , (in C.A.811/2016)- | i
..Respondents(s) . .. | ‘ i
For the .Appellant(s) Mr. Sajid Ilyas Bhatti, DAG _ S ' L
(in all cases) : Syed Rifagat Hussain Shah, AOR , '
- ‘ " Ms. Saadia Kanwal, 8.0 Fin. : ' ]
Mr. Abid Hussain Channa, S.0 Fin. ' ‘
Mr. Sajid Javed, Asstt. Legal Fin. ' - '
Mr. Abdul Razzag, AKO MEG -
Rawalpindi ' :
i . For the Responelent(s) In-person ' - = ' ‘
For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC - . .
{in C.A.216/ 16} " Malik Itaat Hussain Awan, ASC 3 ] ' ’
Amicus Curiae: Mr. Muhammad Makhdoom Ali ~ . k
: Khan, Sr. ASC : o i
Mr. Sikandar Bashir Mohmand, ASC’ B
Date of Hearing - 17.01.2018." ‘ i
JUDGMENT | o '
UMAR ATA BANDIAL, J— By leave of this Court'. B
granted on 23.02.2016, 01.4.2016 and 12.12:2017 in the . .
several connected appeals before wus, the ,éppel'lant Federal : }1
' . ' : 4 i
Government challenges the judgments delivered on commeorn |
| :
questlons of fact and law by the learned Federal Serv1ce Tribunal
on 05.10.2015, 11.01.2016 and 18. 07.2017. The Judgments o
1mpugned in the connected appeals declare the r_espo.ndent
03 ' employees. of different institutions functioning under the T
Directorate General of Special Education (“DGSE”) to be entitled
to payment of Health Allowance granted Dby the - Federal , L
Government Vide'_it_s Office Memoranda dated 04.02.2012 and : ‘ r
06.2.2012. These Memoranda aré¢ issued by the Finance Division
. . M Iy
(Regulations Wing) Government of Pakistan pursuant - to ,
approval granted by the Prime Minister urider the Rules of ‘ , |
4}/ : Business, 1973..It would be useful to reproduce. the two .
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memoranda contammg the terms and condmons for the grant of

ld
=]

Health Allovvance to c—:hg1blc persons

Gc-vernmen‘t of Pakistan
Finance Division
(Regulations Wing) ' : : :
F.No.2(13)R-2/2011 * Islamabad, the 04t Feb,2012 | ,

OFFICE MEMORANDUM

Subject: =~ GRANT OF ADHOC ALLOWANCE EOQUA L TO
. ONE BASIC PAY AT THE INITIALOF T HE
‘SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME.

The undersigned is directed to say Lhat the

Ordmance No.VI of 2011 that sanctioned the Career Structure for

i , Health Personnel Scheme (CSHP} haslapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all health personnel. ' ' :

have consequently reverted to the- BPS scheme. In order to i o |

compensate health personnel for the loss of benefits scught under , R I

CSHP while preserving their status as Civil Servants, it has been , g

decided by the Federal Government to grant adhoc allowance equal | ]

to one basic pay at the initial of the scale to the health personnel ' _ .

in_the employment of Federal Government, in BPS scheme, with . : ;

effect from 1st January, 2012.. This will be in addition to their : ! .k

existing pay/allowances in BPS Scheme. o ; j

TESIeEIS

2. _This Division’s OM No.2(13)R-2/2011-698 dated 17t . - _ {
.November, 2011 may be treated as withdrawn w.e.f 26.12.2011. : T

' Sd/--
- (M. Munir Sadiq) , . i
Deputy Secretary (R-1)" . : o

R334

e

“Government of Pakistan
Finance Division
(Regulations Wing)

TSR RRAR

F.No. 2(13)R—2/2011 777 Islamabad, the o6t February,2012 o |

IR

OFFICE MEMORANDUM

Subject: - GRANT OF ADHOC ALLOWANCE EQUAL TOQ_ONE
o - BASIC PAY OF.RUNNING SALARY.TQ THE HEALTH
PERSONNEL IN BPS SCHEME

In continuation of Finance, Division’s O. M : ‘ T
No.F.2(13)R-2/2011, dated 4.2.2012,.it has been decided by the '
Federal Government to. grant benefit of one basic, pay of: runnmg
salary as Health Allowance  to " the. health. personnel in the
‘employment .of Federal Governiment, in BPS. scheme, with effect
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House Officers respvctwely w.e.f, 17 2011 wilk

T

LAY

R e

_contmue ‘)

' ' b

Sd/-- i

(Manzoor Ali Khan) ‘ y ’!

Sr. Joirit Secretary {(Regulations)” - 1 2

' - i

{emphdsis supplied) ' i Pni

2. Learned ‘Deputy Attorney General has ‘contende'd E ] L“
T ' I

/ that the Health Allowance granted by the Federal Government is fss
available to health personnel in the employment of the Federal En‘

‘ / . Government in the BPS scheme at three hOspitaIS established in i

Vit ‘_‘L‘FTimmmmmm




Islamabad namely, Pakistan Insmtute of Medlcal Sciences

(“PIMS”), F ederal Government Polychnlc (“FGP”

Institution of Rehablhtatlon Med1c1nes (“NIRM”). The employees

at these hospitals do not have a career structure in pface after

the Career Structure for Health Personnel Scheme Ordinance -

2011 (“Ordmance”) lapsed on 26 1.2011. The Health Allowance
was accordlngly granted by the Federal Government as a form of
compensatlon It is clear from the two m’emoranda dated
04 2. 2012 and 06.2.2012 reproduced above that the. Health
Al]ovvance is granted to “health personncl” However, the
composition of the category of employees that are ehglble for the
benefit has not been provided therein. The respondents who are
several hundred in number are unrepresented by counsel In
view of the fact that a large number of employees are affected by

the instant controversy, the Court has sought assistance from

Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar

Bashir Mohmand, ASC as amicus curiae in' the matter.

Mr. Sikandar Bashir Mohmand, ASC made " able: submissions

before the  Court that highlighted important facts and.

documents on record which simplified 'the controversy

i

appreciably.

3. LIt transpires that an Office ‘Memorandum' dated

27.03.2012 by the Finance Division (Regulations' Wing) clarifies

that the term “health personnel” used in the above mentioried

memoranda bears.the meaning given to that expressmn in

Section 2(b) of the Ordinance. Th1s definition refers. to the'

contents of ScheduleI to the Ordmance which spec1fles the

service providers who qualify as health per sonnel. A perusal of

ScheduleI shows that five categones of service prov1ders are

) and National '
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classified as health personnel, namely: Doc-tors, Allied, Nurvses,v

Paramedics and Sup_port. The services .speciﬁed under the

categories of Paramed1cs and Support mclude Teachers,

Audmwsual Operators Techn1c1ans Librarians, etc S l

-4, The ~admlmstra'u,ve Mm1stry for the health '

1nst1tut10ns of the cheral Government at Islamabad is the"

M1n1stry of Cap1tal Admnnstratmn and Development Division

(“CADD”). It is an admitted fact that -vide order 'dated

13 03.2013 the Ministry of CADD granted the Health Allowance _

to the employees of the DGSE and.lts alhed spectal education
centers/ A instittltions including National Trust for the Disabled
(“NTD”) and the National Council for Rehabilitation ofl Disabled

Persons (“,NCRDP”). The respondents were thereby

acknowledged as benef1c1ar1es of the sa1d grant and were pald'

the Health. Allowance w1th effect from 01.1.2012 until

27.10.2014, when the Finance Division informed the A'c,countant-.

General Pakistan Revenue ("‘AGPR”) that only health oefsonnel :

working in Federal Government hospitals and ‘clinics  were
qualified to receive ‘the . Health Allowance. The AGPR

correspondingly instructed the DGSE to stop payment of the

said allowance to its employees as no budget allocation for the .

said emolument had .been made in the financial year 2014-15.

S, . ~ The diecontintlation of their Health Allowance was

taken to the Islamabad High Court by some of tlie'respo'ndents.

Vide order dated 17.9.2015 the learned High Court referred the

dispute to the' Secretary CADD for passing a speaking order .

thereon; and till then restrained recovery of past payments of

the Health Allowance from the affected employees of DGSE and

allied centers. T'he' Secretary CADD heard the parties and by
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order dated 21.3.2016 rejected' the entitlement of the
respondents to recelve the said allovfance ’lhe ormcrpal ground
of his dec1s1on is- that employees of the DGSE were engaged in
the process of educatlon .tra1n1ng and rehab1htat10n of disabled

children and therefore d1d not fall within the ambxt of a health

organization. The respondents successfully challenged the saud(

order before the learned Federal Service Tr1bunal Wthh has,

inter alia, by the 1mpugned judgment dated 18.07.2017 declared

that the respondents are entitled to the grant' ‘of Health

Allowance.

6. Learned Deputy Attorney General has contended
that after the lapse of the Ordinance that had provided a career
structure for the doctors, nurses and paramedics wOrking in
PIMS, FGP and NIRM, the Health .Allowance was granted,hy the
Federal Government 'as compensation" to the said health

personnel. "He was, however, unable to show. any

eontemporaneous direction’ 1ssued by the 1\/l1n1stry of CADD or'
the Ministry of Flnance that restrlcted the grant of the Health

Allowance to the clauned employees of the three hosp1tals :

specified by him. As already noted above, the def1n1t1on of hea_lth

personnel provided in the Ministry: of Finance Ofﬁce

Memorandum dated 27.3.2012 is wide in scope and'-therefore '

unhelpful to his plea.

7. "We have exammed the deﬁmtlon of “health

' personnel” adopted by sa1d memorandum dated 27.3. 2012 from

Section 2(b) of the Ordinance Wthh is to the follo ng effect:

“b) “health.personnel" means & person who holds a post in any -
institute or ‘orga‘nization delivering services in the health
sector and included in Schedule-1, but does not include:

i a person who is on deputation to the Federal

Government from any Province or other authority;
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11) a person who is employed on contract or o1 work

charged basis or who is paid from contingencies.”

8. It is noted - that the, foregoing definition of health
personnel covers’ persons holding posts in any institute or

organization virho‘ are delivering services in the health sector that

are included in SeheduleI to the Ordina.nre Learned Deputy

Attorney General was unable to distmguish the respondents,;.

WhO are employees of the DGSE and allied mstitutions/ cénters,

NCRDP " and NTD, ,from the' paramedic and support staff

positions that qualify as ‘health personnel according to

Schedule-I to the Ordinance. It is not denied by< the apoellant

that educat1on training and rehabilitation of d1sabled persons;

are services provided in the health sector. These services fall: '

within the terms of Schedule-I to the Ordinance and therefore

the providers thereof qualify as health personnel

95 Accordingly, not-only do the respondents fall w1th1n

the category of persons who are, in terms of Finance D1V1s10n

* Memoranda dated 06.2.2012 and 27.3.2012_, eligible for grant of ‘

the Health Allowance but their entitlement has in fact- been

admitted by' both the Ministry of CADD and Ministry of Finance.
In this respect the aforementioned letter dated 13;3.2013 issued
by the Ministry of CADD is referred. Also the afﬁdav1t of the

Secretary Finance Government of Pakistan ﬁled in the

' Islamabad High Court pursuant to - that Courts order dated
20. 3 2013 passed in, ert Petition No. 4007 of 2014, spec1f1cally

“records that the proposal approved by the Prime Minister vid.e

Summary,dated 25.1.2012 did not. restrict admissibility of the

Health Allowance to the personnel of the three hospitals

(1dent1f1ed by the learned DAG). For that reason the Finance'
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Division Memoranda dated 04.2:2012 and 6.2.2012 made th.e"’"‘

allowance available to all health personnel employed by the

Federal Government in the BPS Scheme
10. As a result the said allowance was pald to the
health personnel of the. DGSE and its allied 1nst1tut10ns until

27.10. 2014 when the Fmance D1v1s1on instructed. the AGPR to

confine the grant of the allowance to employees of Federal '

Governrnent hospltals and clinics. This instruction represents
merelyf'a chan'ge,of opinion which is .not occasioned- by an
amendment in the terms of eligibility for the Health Allo\rrance.
Therefore, as the Memoranda ‘dated 04.2.2012, Q6.2.2612 and
247.3.2012 issued by the Finance l)ivision, Governrnent-of

Pakistan still hold the field in their original terms, there is no

merit in the objection by the learned DAG fo the entitlement of ,

the respondents to claim and receive the Health Allowance. "

11, 4 As a secondary and also tenuous argument, learned

Deputy Attorney General contended that the Health Allowance is .

granted under executive ﬁat Wrthout any statutory backing "

therefore the same can be withdrawn by the Federal Government

at any time. That is clearly alﬂ'awed contentiorg. It is admitted
that grant of the H.ealth.AlloWance and the terms of eligibility to
receive the same were determined by the competent authonty,
Ministry of Finance in accordance with Rules of Busmess of the
Federal Government. The orlgmal terrns of the said lawful grant

still hold the field. These were acted upon and oayrnent of the

- Health . Allovvance to the respondents has conferred a vested

right upon them. In such c1rcumstances the executlve 1s barred

by the rule of locus poenitentiae from umlaterally resc1nd1ng and |

retrieving the beneﬁt availed by 1ts rerlplents Reference is made
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to Pakistan, throd,c_{h the Secretarv, Ministrv of Finance vé' _ ]
. 3 ‘Muhammad Hlmayatullah Farukhl (PLD 1969 SC 407) and | 6/? '
The Engineer-in- Ch1ef Branch vs. Jalaluddm (PLD 1992 \;C
207); Therefore \mthout a change :)f the terms of eligibility for
the Health Allowance even the prospectwe exclusmn of the
. respondents from rece1pt of the benefit shall constltute arbitrary
and unlawful action.
12. In the circumstances, we do not" find any efror or’ e |
defect in the impugned juujéments of the learned Fecleral Service
Tribunal dated 05.10.2.015 11.1.2016. and 18 7.2017.
Consequently, these appeals are d1srn1ssed and the entltlement :
of employees of the DGSE, allied institutions/ c_enters,‘NCRDP ' N :
“and NTD lo . receive the - Health Allowance ls -~ affirmed. A ' ‘!
/- Mian ib Nisar, CJ "
Sd/ - UlnalAta .Bandzal g O
Sd/ - I]az ul Ahsan, N
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o Oﬂ‘ice ofthe

* Accountant General
- Khyber Pakhtunkhwa Peshawar
. Phone:' 091 9211._250-53-‘

No HAD/Allowances/Corresp /2017 18/422 ~ Dated:19.04.2018

"‘To

.~ The Branch Ofﬁcef, .
- Pay Roll-4 Section.- ..
Subject: . COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
o -IN_CIVIL APPEALS NOS_1631-2112/2017,216/2016 &
' 806-811/2016 BY THE SUPREME COURT OF PAKISTAN.

' ,I‘ am. d.irectcd ‘to enclose herejwith a copy .of A.O(TM)
- No.TM(F)/T-4Q/Health Allowance/2017-18/188 dated  05.04.2018
alongmth Honarable Supreme Court Judgment for further comphance’,v
- ‘under 1nt1mat1on to AGPR Sub Office Peshawar accordmgly

, DiAMy Document\HAD Section\complaint regard.doc




To,

N | " OFFICEOFIHE I
| ACCOUNIANT GENERAL PAKISTAN: REVENUES S

& ‘ge S S "Sub Office
ﬂ‘l . PESHAWAR

| | PhNo 091-9211278), Fax No :091- 9211301
§mﬂ’q ( )

No. TM(F)/T-40/Health “Allow /2017181 139 C,' \Dated 05 .04.2018

\/I‘he Accounts Officer (HAD), '
. Office of the Accountant General,
Khyber Pakhtunkhwa, Peshawar.

Subject: 'COMPLIANéE OF_JUDGMENT DATED 17.01.2018 PASSED N crer

APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806-811/2016 BY THE
SUPREME COURT OF PAKISTAN, ;

, 'l |
Please ﬁnd enclosed herewrth the Aceountant General Paklstan Revenues, 'l '_
Islamabad letter No- "TM/18- 64/C1rcular/2017 18 Vol-B-III/589 dated 12.03.2018; along-wrth 1ts: =

. . ! | e
enclosures on the above subject . : L o

The Supreme! Court ‘has made the employees ‘of Dlrector General Spccnall;f”
Education, its allxed institutions/ Centers, NCRDP and NTD entrtled for Health . Allowance '

WF e e I e T 0

A

Hence, the Dxrector Generall Special Education has been tranisferred to Provrnce under 18"“(2

amendment and become a Provmclal subject It is kindly requested to 1ake the requrstte actien on, R

PR |

the above noted subject Judgment under 1nt1matron to thls office for onward subnussxon of o
compliance report before the eourt : K '
ACC&NTSM

' %}\GPR Sub Ofﬁce Peshawar

' Copy forwarded t0 Accounts Officer (TM) office of t%:e Atcountant General, Pakzstan Revenues ,
G-8/4, Islamabad. | ; | b b
. ’D = . ACTOUNTS OFFICER (TM) .

N T o ! ' W ' . AGPR Sub QOffice Peshawar " .}
- | | 4 ‘Jl
v | . .
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PESHAWAR HIGH COURT, PESHAWAR.

. FORM‘A’ s
FORM OF ORDER SHEET

Date of Order
or Proceedings

ORDER OR PROCEEDINGS WITH SIGNATURE OF _
| . JUDGE/JUDGES

1

I - 2

19.09.2018

W.P [No.4301-P/2018 with Interim Relief.

Present: er Muhammad Khursheed Khan, Advocate,
Icounsel for the petltloners s |

i "

‘Mr. Moeen-ud Din Hamayun, AAG for the

! _ respondents

N
}

Xkk

Despite direction of this Court dated 11.09.2018,
: !

'the Aldvocate Gen’eral Office failed to check thevI relevant ’

l
quarter i.e. respondent No.2 and apprise the Court about the
|

‘conse'quences of the 1mpugned letter dated 03 06 2018.

I
Today, the learned counsel for the pet1t10ners produced

another letter dated 14. 09 2018 whereby the D1rect0r Social
Welfare & _Spec1al Education Department despite repeated
reminders of Accounts Officer has failed to provi‘de the

requnslte admrssrbrhty of health professronal allowance from

‘system under object head of health allowance is still awarted.

‘ The lethargic and disobedient attitude of the concemed officer |

has exposed h1m liable to be dealt with under the contempt of

"} Court laws, however, takmg lenient vrew, the Secretary |

Finance Khyber Pakhtunkhwa, Peshawar is directed to |

personally appear before the Court and explain his position.

1
i

!

Fmance Department andl release of budget through SAP |

EXAMHNER
Peshawar ngh Court




'

To come up for hearing on 04.10.2018.
Interim Relief, |
l Notice for the date fixed. In-the, meanwhile,

Professiorial health allowance shall not be deducted from the

petitioners. |

.
o
-
|

) i
I .
-;»
) . l 61 7 [ |!
el T DA desadTTacany I

SRR R L

Date of Presentation of Applic; 2> l; )
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Noof Pages, | > g‘ ’ '
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* Ayub* Hon’ble Mr. Rooh-ul-Amin Khan & Hon’ble Mr. Justice Qalandar Ali Khaln.
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e , G cwr"x"\‘m\ ENT-QF KHYEBER PAKHTU

0N ZAKAT, USHR, SOCIAL WELFARE, SPEGIAL EDUCATION

& WOMIEN ZMiPOW '—"’l\rlf_i\' T Dl_P/\i\ FIVIENT

SUMMARY O P}éovh\acs/.\'l... CABINET

Subject:- DR/\WL OF }'l ALTH AL LOWANCE. BY THE EMPLOYEIES OF
‘ S’PECIC\LLDUC/\IHOI\‘ - . ' oy :

WP.N0.430/2018 NAZEER SHAH VS GOVER NM—NT OF KHYBER
P/’-\KHTU\IKHWA |

Before !‘he 18" constitutional  amendment- the employees of
Directorate- Generaf {or Special Education, Islamabad- were allclved .and sincé

01.04. 7011 after tha 18"" amandiment they were working under] the Socrolney,

Social Walfare Departmeant, Khvhor Pﬂ!\'htunl(l‘n-x,-'rn..'Tii! thredr clevetgiion aned ulnge

1
I

01.01.2012 the pul'uné‘r wers f'ecei'vir)c» Healin Proue-f“viurxe"'4,xl'i()‘»/-../:.w.::u Vil

~

Finance Divnsro‘n ('Fiegu!at'ion Wing), Istam aoad Notificatic (A..'.J,\--!)‘

2. T.

- Ihe petitioners filled & service apneal in Federal Service Tribunal, ulnn ahuil ung

; - : , o .. .
s aHovyance was st op ed by Federal government anct accordingly

on 18.07.2017, the Fiederal Sc:vnce Tribunal decided in favour ol lthe pcﬁs_!mc)mar‘_s
(Annex-lly. T o . N |
. ‘ ,i . . o

3. . The I-odcnal Governn ent then challengcd thc ucgmom'-/,:_"d'é)x;:xlnl.nl'l of -

ho Federal Service ﬂ;lbqnal in the Supreme Cotirt of Pakistan bul li!')lza apex sourl
: i , | I
also decided in 'favour?.cjf.,th_e'peﬁtioners (Annex-.‘ll).

4, A‘{el shlfmg LhC S(‘l\/lCBS from lcdcral Gover Pmc, to ‘Provincial

(Jovernment of \Khyber Pc. :“ unknwa, the' em p'oyccs of Speual ducatlon were

I i

P ‘
and Secretary, Flnam Dcpuxm' nt that budge for the Heall h A |ov~,awce .,ha

been allocated but the same has not been uploaded to the SAP (Jou puter Syalem

lill date. Accountant OH c'cr (PR-04) further clarified that the Accouw lant Cmilcnal -

.. IR
Olflice has rrelease_d,the ,ciqaymefl (Health Allowance) to these cmploywc ) (m The
tarjuest of Social Welfarg it Department in compliance of the Jud mc‘nl of f;lunmmc'
Gaurt of Pakistan dated 7. 01 2018, 010\’|S|o.lal!y anc subject toits le“l”"'w”)“l[

i

1l
¥
[
i
(
l

receiving the sahd allowance provisionally on.13.08,2018" the /-\ccoun ant Oh’lce’r'-'f |
L (PR-04) of‘lce of the Aocouma Gencrdl r\h\'bcr Palfmunk‘w‘a |l as wr:ttfm a

‘-Mtpr to DepuLy Commlssxoneg Fr"nav/ar with & cor\y fo Dl"°CtO' Soc'al Welfafc :.-



GOVERNME ENT.OF KHYB"Q Dﬁ‘&"‘xTU\ (m\\!/\ AN
ZAKPTL USHR, *C‘C (AL WELFAR RE, SPEC‘A., i ")U(M\H(’Di\!

l& \NOY.&:\ =P OW \.—"\‘\Jx:‘n\l\ D Ai‘\ AAENT

T ,

SUMWAP\ FOR PDO\/h\CH\l C,AEJ

o gy THE EMPLOYERD.DE

| - KHYBE R
- PA&HTU\MHWM ' , 5
i . ‘il ’ N ) ¥ ;o . A
from Finance Depalrtmenté,'*Khybcr pakhtunknwa and that in case the released

| ;budqet is not been uploaded ;0 the SAP System,- the pa\m ent of Health

ped I(Anne,\-l\,). - _ | ‘

/\llowanu will be stop

es of Special Educatlon ﬁ\h =d a wru petition

4973 and loq‘lcs lad : for

mt\oned letter ~of Accoumant Gcmm-L K\‘\V\‘J(‘.‘:r

on 19.09 zo'\'n?' i nn
RS UH i

5 Acoord’mg\y the emp\oyo

|
C i e
under article-199 {of .thcg:\ constitution of Pakistan,

RN
on of the aboye n
\v

Pakhtunkhwa andi for cc}Jr‘\t\'nuatto'\
Honm \b\o Courp int

PS4

L\mpcnS\
of Hea\nh A\lowance

he '7lejCC( wril pL,L\Hn

ment, iKhyber Pa\\htunkhwa 10 o m\n\\\y' )

OILIH\ \\\L TS

' I,
artlor sheet issued by thm

; X
\\lmlod the Sccrct’uy, ,nnanm Depart
mc,c, wilh the court

04:10. 2018 um}l he

'\‘rol«'::.‘.izics‘l"\:.\\v ;

4 10.2018. 1n complit
\oucared pefore the court on
o Dapartma 1.\4\\\ als
(;Annex-i\]/‘)'.

appoar hefore tho ccnumon 0

gecretary, Finance: Depaxlmcm

“honorable court chroc‘toc U c mrm\'u\/ Finane
1

t.‘b'e ddeCLed from tne petitioners

\

|

Flealth /—\\\owance shall ho
ahE

\

: .g}@g Finally, in 'ccTnfxpnancc with the orders of
Court Pesha’war the Se\cretary Finance Depa(‘tmont requested Vv
letter No. SO(th)/FDIS 7521/20\3 daned 01.10.2018 advising th

the A’ln‘mlstrat\\/e‘Depaumcnt after tho»lough analysis

to move a <ummary bei q t
m\sm Khyber Pakhtunkhwa (Annex-Vl)_

lorwox‘ab\élp shawm High
M{de Ris o(hco‘

S. departmont,

|
tigh Court Pos‘ﬁwar dated
o allow the

forthe apoxoval to Chlef

i'

ar- of PCth\Nal I-
Khwa is rf‘questbd {
@ Humnr\\u\

Pursuancc to the ork

-
Kihyber Pakniun

04.10.2018, the Chief mestm
lealth Allowance to‘\hc‘ pelitioners and implemant the Qidel of ’U\

courl. - to
L !




|
GOVERR {MENT Ol" KHYBER P/\}\H'I UNKF IWA

|

SUMNAPY FOR DROV[NC!AL CABINET

1 7 ‘s; . i

/AK‘AT USHR; SOCIAL WELFARE, SPECIAL EDUC“A T ION
E & W(. V]EI\ ENIPOWEI\MLNT DI:PAR ['lV]LN l '

‘Subject- DRAWL O F HEALTH ALLOWANGE BY THE E'VIPLOYEES OF .

. SPECIAL EDUCATION

1 ‘ | S o s
WP, 1\10‘430/2018 NA/FF‘F SH/-\H VS G__QVERN[_\/IENT OF KHYBER -
n)/\anUNKH.WA, , T o
| o : L o
8. - On the’ observauons of Finance Department the cepartmen| of Bnninl
\/anlnrc‘ rc%pondcd u\”d plOVILl‘L‘S the requisite information. The Financo l'n'u'mllnmnl

Khyhor l’\lxhlunl\hw:h pmp »Ll‘ hal the subject sase pay boe placod i
Frovincial Cabinet (O'. app:oprn‘lg_h. orders with regard to the approval of Hu%
allowunea in light of C.;c)urt Dcac:in{ion Alonawil the issue of overs D mnunl anid (
mallers (Annex-vil)." | : . . o : -
9, . . The C,h:cl:f anétu }\hyoo' ‘“J‘\htunl\hwa in Para-20 'of the sun
alrauady accordad appnov‘nl lo pf ace ha -»Lll)]ubl.lbqud boelore the meaiing ol

Cablnel for ’1pp ‘oval plm

i
i

fore  tha
Prapotod

alhon nllu)(!

mary has

: ] ' -
10, - . The Provmual Caumct i racuasted +o aliow the "Health Alicwarlce" (o e
petilioners and lmp!mm nt the ordor of v Honomile G nl'u T o T
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GOVERNMENT OF KHYBER ?AKHTUN

{ CABINET WING )
: ‘No. SOC{E&&D}Q-E‘H 2019
_ l}atexl ?EShawar the 28“‘ Octmber 2019

The Secretary to Gmrt fl(hybt:r Pakhmnk’nwa :
Zakat, Ushr, Social Wellare, Special Education & Wmmﬁn
Department. § ,

SUBJECT: DECISION GF THE MEETING OF I’ROVINCXAL CABINET
DATED 22.10.2019. | » 4 | ‘ -
1 am dn'acted to i‘omard herewith the following demsmn of the

meeting of Provincial Cabingt held jon 97 10,2019 under the chaarmanshxp[af ‘

Chief Minister, Khyber Pakhtunkhwa for 1mp1r:manmumx : A ;

\ AGENDATEMNO. 18

DRAWL OF HEALTH ALL@WANCE BY THE EMPLOYEES oF S?ECMLE
\Etnucmon WP.NO. 43012013 NAzé&R EHAH VS GOVERNMENT’ OF KHYELR ,
PAKHTUNKHWA | R

Dear Sir,

Decusmnofthef}abmet o l

1 The Cabmet approx/ed Heglth All owénca- to:ihe »ciavcwed employees: of |
Special Education Iristitutions at the: rate Gf one runming basic pay ;

lmp‘emantmq Departmem

\
|
i ‘ |
{\ Zakat Ushr, Social We!fare Special Educatmn &}
Women Empcwerment | ! .

2. 1 am to requmbt alm*t an mxplemamatxon xepnrt of the Ca(bmct
decision as rmquwad under Rule 2|5 (2) of the Khyber Pakhtunkhwa Govemmem
Rules of Business, 1985 may: kmdly be ﬁxrmshed on top pncmy. asis ﬁov the

Cabinet Section, Admmmtraﬂon Depar;:mvm

Copy 'cd? ' : :
1. P.S to Secretary Admmistratmn Depamncnt - o
’j;‘ PA to Additional Secrctery 1C,ab1mt} f‘\dmmwtratwn Depar@mgz;;t.
3

PA to Depuly Secmtmy {Cabmet) ﬁmmmtmum JepaTUr ens

| SECTION OFFIGER (CABINET)

ESTABLISHMENT AND ADMN: D DEPARTMENT \’k , -

n



\lOT!FlC'/-\TlON 63

NOTIFICA 122
;N_o.r:r)(_s_g),s,m-u)amzo1‘9. np

No.811/2016 titled “Muhammad Atique-Ur-

pakistan through Secretary Capital Ad
pakhtunkhwa (Provinc‘xa\ Cabinet)
rate of one running basic pay to the

Education institutions from "tpe date of
Pakhtunkhwa. | ! '
: : |

The above said a\\oWan'c

ucation \nstitutibné of Khyber
“ ' ) “ .

Special Ed
Amendment.

|
i
i

@gist: No. & Date Even.
Copy is forwarded for inf,or'métion a

%coun_tant Genéra\,’i Khyber Pak

t

Principal Secretary to Governor,
Secretary 1o social Welfare, Spe
Director, EMIU, Finance
PS e Minister. Finance,
7 PSto Secretary Financ
3 PS to Special Secretary, Fi
9. PAto Additional Secretary (Reg
10.Master File. S

1.
2.
3.
4.
5.
6.

pursuance of

has been pleased 10 @p

e will be

nd necessary action to the:-

Brincipal Secretary to Chief Minis

Department, Khyber pakhtunkhwa. !
Khyber pakhtunkhwa. - : -
e Department, Khyber
nance Depar

1-@

S ARTMEN T

FOT KHYBER PAKHTUN KHWA

ATIONY NG

‘Dated Peshawar‘:the 25-.41-2019

the Supreme Cou:rt o)
Rehman & Others Vvis F

ministration etc,” |
proye Health Al ‘wa‘nce at the:

devolved employees working 'm; the Specialli
their devolution .10 provincial Govt of Khyber

o

admissible only fo the ?emp\oyees of,
181 Constitutional;-

Pakhturikhwa de\zo_l\/ed under
o |

|

Secretary thovt of Khyber P
' 4 Finance Department

akhtunkhwa "

[
:
I
I
I
|

|

; |
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ter, Khyber pakhtunkhwa.
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|

Pakhtun'kh\}Ja. A
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ulation), Finance Department. g
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To, o - | - R
The Chief Secretary, ' ‘ : o d
Khyber Pakhtunkhwa, Peshawar. ‘

Subject: DEPARTMENTAL APPEAL FOR '‘GRANTING/ALLOWING HEALTH
ALLOWANCE TO THE APPLICANT W.EF. THE DATE OF
" DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION

INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012. - B

Respected Sir,

With due respect it is stated that-I am the employee of Special Education
Department and is serving as Supervisor (BP-17) at the Government Institute for the
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the
Provincial Government approved Health-Allowance at the rate of one running basic pay
to these devolved employees working in the Special Education Institutior.s from the date
of their devolution to the Provincial Government. That the employees of Special
Education Institution under the Federal Government were receiving Health Allowance
which had been'stopped/deducted from their salaries against which those employees
preferred service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor of the-employees vide judgments dated 05.10.2015,
11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared
entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and -the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 and entitled the employees of Special Education
Institutions for receiving of health allowance. That it is pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Department issued Notification” dated
25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of .
Pakistan in C.P No. 811/2016 and approved Health Allowance to the ‘employees. of
Special Eduéation Institutions of the Khyber Pakhtunkhwa from the date- of their
devolution to the Province. That in light of the judgment of Supreme Court and
Notification dated 25.11.2019 the applicant time and again requested the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply has been received from the quarter concerned. That the applicant feeling
aggrieved from the inaction of the authority concerned by not allowing/ granting Health
“Allowance similarly to the other employees of Special Education Institutions preferred
the instant Departmental' appeal before your good self for the grant of Health Allowance.

It <is. thérefore, most humbly prayed that on acceptance of this Departmental
appeal the concerned authority may very kindly be directed to gyant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated

25.11.2019 of the Finance Department. from the date of devolutior: to the Provincial

Government of Khyber Pﬁﬁg :

Dated: 14.01.2022. - S b

' ‘ . You’re Obg iently
M ﬁ ' 4 ;,{/ i .
| ' Rehman Ullah, Chowkidar (BPS-04),
" Govt: School for Hearing Impaired Children,
‘ Munda Dir Lower
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\
VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022

(APPELLANT)

Rehman Ullah | (PLAINTIFF)
(PETITIONER)

VERSUS
(RESPONDENT)
Special Education Department (DEFENDANT)

I/We_Rehman Ullah
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

y
Dated. / /2022 U}\\ (r/@

CLIENT
4
"\ﬁc ED

MIR ZAMAN SAFI
ADVOCATE

OFFICE: :

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



