p

13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. Q
(Kalim Arshad Khan)
Chairman
23"d June, 2022 Learned counsel for the éppellant present.

Let pre-admission notice be issued to the other side for

reply and arguments. To come up for reply/preliminary.

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
| Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned.. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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Otder or other proceedings with signature of judpe

The appeal preseated today by Mr, Mir Zaman Sali Advocate may
be entered in the Institution Register and put up to the Warthy Chaieman for

proper order pieasc.

REGISTRA]

This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on 5 _ Se,l'LNotices he issued to appellant

CHAIRMAN |

Learned counsel for the appellant present and
requested for adjournment to further 'p‘repareo the brief.
Adjourned. To come up for preliminar héaring on
16.06.2022 before S.B. ‘

(Mian Muhammad)
Member (E)
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CHECHKFIST

A“’ AL

| S.# Contents & Yes | No
L. This-appeal has beer plesented by: M m/rrmm Sa;[/ v~
' ) Whether Counsel / Appellant / Respondenf / Deponent have signed the | o ]
' requisite documents? L - '
3. Whether Appeal is within time? : v
4, _Whether the enactment under which the appea] s filed men‘uoned” v
5. Whether the enactment under which the appeal 13 ﬁled 1s conect? v
6. Whether affidavit is appended? . = v
7. Whether affidavit is duly attested by. competent ath comrmssmnex L v”
8. | Whether appeal/annexures are properly paged? : v |
9 Whether certificate Iegardlng filing- auy earhe1 appeal on the e
N subject, furnished? . : ‘ )
10. | Whether annexures are Ieg1ble7 v
11, _ | Whether annexures are attested? R |
12, Whether: copies of annexures are 1eadable/clgar7 v .
13. | Whether copy of appeal is delivered to A.G/D.A. G? v ]
14 Whether Power of Attorney of the Counsei engaged is atteoted and v
| signed by petitioner/appellant/respondents? : . _
15. Whether numbers of referred cases given are correct? - R -
16. | Whether appeal contains cuttlngs/overwntmy , T
17. | Whether list of books has been provided at the end of tl the appea]7 o
18. | Whether case relate to this Court? - v
19. Whether requisite number of spare eoples attached? = v
20. _| Whether complete spare copy is filed in separate file cover? v
AR Whether addresses of parties given are complete‘? 3 A~
2. Whether index filed? Al ]
23. | Whether index is correct?- T ~
24. | Whether Security and Process Fee depos1ted7 on M~
“Whether in.view of Khyber Pakhtunkhwa Service Tribunal Rules 19 74 ‘
25. Rule 11, notice along with copy of appeal an:] annexur: es has been sent
to respondents? on - : .
26 ‘| Whether copies of comments/reply/rejomder submmed‘7 on
27 Whetner coples of comments/l eply/rqomder pxov1ded to oppos1te !
[ lparty?on . -

Itis eeﬂiﬁed that fbi‘maliﬁes/documentation as required in the above table 'have.bee.n ﬁllﬁlled.

- Name: o 1/ 2””"”” %M

B - | Slgnature .‘ W/ &‘M

Dated:l 4_,4 0 %7/2/
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’ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR T vher Pakhtukhwa

ivige Tribunal

APPEALNO. 73/ no22 - w b7 é’_

Mr. Fazal Wahab , Sweeper (BPS-04), v ,_[_Aé& ’ 2022

Govt: School for Hearing Impaired Children, Munda Dir Lower.
APPELLANT

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF _DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

That on acceptance of this appeal the respondents may kindly be

directed to grant/allow professional allowance to the appellant in light
ed\ﬁw—dayof the judgment of Apex Court and Notification dated 25.11.2019 from
the date of devolution under the 18™ Constitutional Amendment to the
REGES lra,‘;,Provincial Government i.e. w.e.f January, 2012. Any other remedy
/0 J;‘, which this august Tribunal deems fit that may also be awarded in favor

of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Sweeper
(BPS-04) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
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Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

ATIIIE X UTC e e e eevevencsesesasascnsnsssessssssssssssanssencsssnsssscasassssasssssnsas A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUre...cevverieeinrineriereinrenneencenn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEeXUIE...cveeieeieiuriieieereiierieesurineetaseeronensennons E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.....co.cevvirieeieennnenne. F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
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for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure...coeveeneviineiienniiinnannnn. G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNeXUre....ceveveiesinerrnrrereeenecnrenennanenes I.

That in light of the decision of theEProvincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
AINEXUIC. 1 eevernersersnernesnesenasssssnssnssrassansensasss eeerreeeeineraneens J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

B-

C-

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the 'subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973. |

D- That the respondents acted in arbitréry and malafide manner while not

allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department. :

E- That as the act of the respondents is illegal, unconstitutional, without any

legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act

of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



o
We‘}‘»‘
£ G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of

conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

-

Y

FAZAL WAHAB

1 g
THROUGH:.£4/
MIR ZAMAX SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

v,
DEPONENT

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3- ANY OTHER CASE LAW AS PER NEED



; BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. 12022

FAZAL WAHAB VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

-MIRZA SAFI,
Advocate

High Court, Peshawar



P

TLAS

s o

-14/y

Dy N7
J"
(),LL"‘

' . /4, -
N * ! .

0 RKRE PUBLISHED IN THE \.EXT !SSUE o .
OF GAZETTE OF PAKISTAN T‘AR? :
NOF ‘3'2“1'0::,':3 Py
| COVERNNENT OF BAKISTAN ;
LINISTRY, CF \,cc'ia.' \4“43:*3{3 & Spacis Euuua,"‘"a :
| - |
) A - istamabad, tHe ¥ :.;—1] 011
1 |
: 1 NCTIFICATION -
K : - ;

I
| N |
z.kteent‘w Amendment) A;:l 2010 {Act No X of 2015) the tslicwing Ce t'as mdar the

Miristry of S OC*B‘ Welfare c?- §Decial Educalion are transfarred ic tha Sa‘cia! Wellare &
Sprcial Educahon Depar‘lmeni Govemment of Kh,lbe Pakhtoon Khawa
I
1. Speciaf Sducation Centre for Vien! ally Rétarded O Hdren, Dl K=an
2. Special & Ucal on Canlre for Hearing Impaires | ‘*"""en.[bwat
Va,/ ‘x Nationai Speti al{udwatzcn Ccmplex Mardan ‘
& Vozalional Tral nirg Centre, for Bisstled Fosen, Mardan
\a/ Specia! Sducstion Centre far Visua. 1"4; 101”3:39’:" hdran, Kona
8 ‘Nalisna! Saecial Edueatisn Comalex (PHC. MRC. M HC £ HIC) Past
7. _f. Hastel Cacilities ’\Ja 'ma‘ Special Education Camaiax Pashawar
g. ‘Vozalionai Tra ning Centre ftr U gad'e Pusc- Pasghawar
3.
1

Spezial Educa" n Cenire 197 Visually Handicapgad Calldren Cha 3 153 g
tamt L ~ nr n A -.4-:
0. Speaa‘ Ec {:auT Cenlre for Dt‘\, icat %* iale !»de.. ad Childran, Huf[.\. 1358

1
i
|

i
Lo
i i
; .

Tha JAanage’;
firting Corporation Pas
ieiamabad,

cC:-

§

ﬁ?es
i

(78]

{
\ \ ) o
i

| |
Secretery. \r‘ er Provincic C"Q\c cz'on :}vvc en, sSlC‘f"CbC’*
Secretcw Fincrce Divition, istamabed.
Secrelary, ch'*ot Clvisior. islamabac.
Secre! 1 ‘-st"t: sament Division, islomebad.
e el :e(‘ etc’\’ Governmen! gf KPX ‘;’e&hcwcr. o
f-.l )M Faron Shen, Olrooior Cenasai AML§ Wing, Sstonisnment

th > W ry e

Division, iorecbad. --‘,.l»
e Muhcm'ﬂsd thohid Sddicui. Cirecicr Generah M.S W iQ.
< e, -
:s!cbushmnq Dwlsion, l.omabog o o
B. Secratory. Sq ic: Weltare & Scec al Eoua "”O‘f‘ Depcﬁmam;
Govem'r‘cni gl KPX, P(_,SHG‘.NU .
9. Concerned Cenle.

I 10.Otlice Copy: A
| V0.0t :Jl : A~ :

G, _“‘—-_—J



SR N ln lh(.' l ulu.:l bunu. Tribunal,

/ur/( muni .\/ll i /' o i ' B

B Ibl.lm.ll).l(l

/\ppc,.xl\ Na. ‘l»‘i to 573 757 to 7‘)'3 8
o )4 3..998 (0'045 1108 ta Fi79,

o 2.:50 23 2l 230.“\736\ A, 2369 (o 2443, 2446 102484 &
S 487 to 7501. 2308, to 2320(R)Cb/20!6 witli M.Ps.‘

)4 0918, 918-A, 919 (o

: l\m-l 1( py xlm and nlllcl\ ’

\’cuu\

Sccx c(ax; C' l))l( il Aclmuush

.1('ou & Dc.
Sccxu.uv Ifi

\'Llo,.uu.n( DlVlblOll,
lnance: l)nmmx uul ACPR lsl.nn.lb.xd

R : " Duate’ ol’lnslnluhon 04.04.20!6,~clc.'
. Datc ol'hcarmg .+ 17.07.2017

Date ofJudg,mcnl : '18.07,20 1‘7 )

- Before:. Sycd Rafiquc’ IIus.vun Sh.\lx, and - |
i Sycd Muhamnmd Hamid, Mcmbcrs
_Present; - y :Mr Muhumnmd Anw.xr Mughal Advocntc for the
: l . appc.ll.mls

N . Co . '
Y0 Syed Zilec- Ilhan:llﬂ Ka/ml /\ssisl;lnt Autorney
. General for the respondents with Mi/s - Arshad An"um.
Assistant Director, CA & DD, ‘Naveed Akhter,
Officer, l‘mancr' Division, Azhar Nadeem. Ajvan,

Assiztant Accoiints Officer and Mulmmnmd Ja bar,
’bu‘mr /\u(luon AGPR asD, R. ‘

rllD(‘MltNl "j " . =

' SYED RAl'lf)Ul' llUS‘sAlN Sll/\ll Ml"Mlll‘R - Wlll.
" we shall dcczdé thc above utlcd appcals The f; u,l:,
appeals arc that the Prime’ Mmlslcr of Pakista

an applovcd puymcm of Hcallh

, Allownncc to lhc msululxons providing tlcalth Scrvices m the ycdr %Olz
and the I‘mandc Division issued, noul"calxou No. 2(13)R-2/ZOl l-777
06.02.2012 for grant of Health Allow
running salary

ancc cqual to om-bns:c pay

| -
to. tl)c health personnc in the cmploymcnl of TL

Govc..rnmcm m BPS Schcnu. weell, 01 01 -2012; in addition lo the n{.w lxug
"pay and nllowancu in l?l’S schum. llc.x'llx
comcmporaru.s of the 'lppcll

PXMS l-cd\.r'\l Govl l‘ol)clmu.. C‘D/\ ICT, l’

Scetion -

giving us'c. to lhc pn,sc.n('

.1llowmu. lad bm.n pmd o, lllc‘:
ants in gther Gchmmuu IIosp tals” mclurlm;g
ikistan R.nlw.lys and :l'(.( u‘.ll g
- - ,Govcmmcnl Scrvu:u llo~.pxl.\l l«.l.mnlmd clc. but it was d hc.o.nlxpuv..d lo .
| S - 4, 21032006 |

Lige - U S R

122410 1243, 1265 10, 1328, 2399

this . JllUl,mblll R

e

K

o

i
i1

|

i




‘j :md ~..s 03 ..mo

. Dn mnn (( A&l)l)) vide:

CA.\DD he -.mpioy
T vide Icl'c'v' dated 13.03 2013
of 1a msmu(mns ol U(ml

functions and the scx\u.cs hunﬂ

) AGI R vide lclu.r da(cd 08:08.20]

" No. 378472014, 3 38587201 l 'md -l()()7/"()l

the I ollowmg manncr: -

" S(ﬁ ln ‘oTl(R)( '\/ZOI( (HIN wull M. l"
'Ihc Scuc .u\ (.lpll.ll Admumh nmn

lcucn d.uul 06.08. *'m
-l pu\muul of Duu.hu

& Dcvc.lomncnl
2 .\“uwul Hc. alth z\llo\\'.uu.c
e (\.nu.ll of Speciad 13 dun ation (DGSE) ang
Uu /\Gl’l\ lsl.uuabad .\(nru.d p.xym" llu. s.ud Allowy

. l)m lu (Il'

ces of DC-bL. star u..d

mcc to these personnel

wWith vlleet lrum D14 e T o umnm filjve: uullun

of \u.rulnr\'
agitating. the maucr With him whg

Mloweg Hc:i’lxh /\Hn.w'mu.- o all the unph)ycc

and alljed’ L(IIIL.!(I(HI cent

rendern by (hcm in provxr!mg Healty

Scnxccs lo the dxsablcd and .\pt.cml ¢

and-the AGPR nccordnwlv started p.x)-nw the
4 mlomu.d he Dircctor Gcm.rll DGSL
ad ot provadul l)udg_t.l
2015 for he said Allowanee,

that I‘manc&. Division | h

hcnu. the payment of said~ Allowancc be
sloppcd by <ubmmxng the compulct clmnpc» (hmurh concerred DbOs.

bubscqucmly the ¥ Inanes Division .nllou.uccl bud[’c‘l for lllc s

A
but the CA&DD parkcd the budget.and (atcr on allocated lhc samc o somc
other nrgam/,auon lquu_- aggrieved ol'stopp

age of the sai¢ Al!uw.mcc \'ldc.
letter  dareq 05.08. ZOM the allected

-employces lled Wit Petitiog

4 which were (lnspuwd ol’ by ith

lon® ble Islamabad Hu h Lnurl lsl.un.xb.nd vndv. order d.uul 17. 0') 2015 ig

XXX NXX XXX
“4,  In the h"h( of the above, (he nstant petition
,along\\xlh the connc.clcd petitions

are converted into
Tepresentations deemed (o be pending betore (he learned

Scerctary C/\DD The learned Scc.rclary CADD shalj
< afford an oppm'mm(y of - hearing (o an authorized
. representative. of the pcmmncm and, thercafler pass a ¢
speaking order, It g C\])(.Clcd that lhc bu.rcL.xry shall

mu,r alia, take ingo consideration: '

a) - the alfidavit dated 26.3. ”OIS Gilcd h) llu. Su..xcuu)'
Finange, during the procecdings before llus Courl

S B) ke St that in some-cases the lIc..xllh Allowancc
' was paid to the empioyees by the AGE R pu'suam
e h.L approveal given hy the CADD; -

©) The request munde by and on behalr nﬂ'lh‘c_:
petitioners that in the cm.ux.mnnccs recovery of

. the  Health Allowance - would cause immense
hazdship:;. and C

d) The laet that - the pelitioners are. u.}ployccsA ol
~ sy d Mdepartimients angd SHUTHINY sl (he
i \\ .~'1” t‘] difleren ' i " i ndgr :

]
. 'a.l .'. Y

IURTEBEHE N

, . T
.~|.'\l|-dc' o Lo . :

ves, cle, in vu.\\' ol-

—r—ﬂ*-o{ﬂ_

.s.ud .tllmv..m clo them, - l'lu.' :

allocation” for tlu. yeir 20!!!» )

nul Allowance -

lu!dn.n with t.('h.cl hom al.01. '7012" L




S . administrative control ol CADD and, therefore, the.
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 notification of mv Finanee Division, the: .\ppx_ll.mls were (h.pu\'ud

AT Oy r-\'-z_-ﬂ-ss

1 \r

‘l'::' 3 t l"{ ‘\ § -

HE R AR ..' - ,gllir o

I

‘4. ';;n Wi .
BaderalGoenity v inunal _ Co
o tedamanad oo , *

¢

nl

1
3
1
1

the
240" of

and -
nrl_licr-.'
O.M. -
1c:1|fl5{ :

\cli in

i

i
3

he: '3

i

siid =

e imen i it e e

i




o JOS(R)CSQO]G

~once gran(_cd and

void abp unuo cm

- fall pndr:r

"2 person wheo- hcld a post in

“in the. hcallh s::ctor and mcludcd

samc on 4] 03 2013 on.the grouv

DGsSE cmployccs \\nhdul cn..carrcncz. of the Fin

o S g . s:,ﬂms,m()\..wmn cle, wuhM.Ps.

,'.;"S».l'tg"ti.'._ Al_-;_c'n'i:m: ln summva h:‘ hi
’ appcunms rcfcn-.d o the au-.lmm.nl-. OF ST
_jh 05 201G and- 14377, ..mo p.l\.

67’(R)C$/’Ol R l I /(s

S \usxon the h..nrm.d wunsc.l {or

ated 03,10, 2015, 11.01. "0!6

sed in /\ppmh No ”"J(R)Cb/""OH 867 1n

SR FRT A8y 1“51(1\)(,8"’01:» & 381

ann. relicly The e
at the .Lspomlcnl l‘m an
ame hn-.uh

to
nnd prwul ('or the g

VMehemenyly, argued

and cokl nthes

nmcd counsel
c¢ Dn’mon Wi

8 on the one fi; wd, it h.xd

.xdmmul the chum of
llu. -‘lp,;\.ll..’ll.- in PR D G e Pariiwise. Coinine RHE i the o ble
Islamalyay ngh Court, Islamabag

lulc on the olhu han,
unlcr s l(ul 2! ()3 "016
acted upnu h

Hu.y du.lmul
“the same c.l:um vide:

e conu,ndcd tiar the bcn"f'l

ad L_I,L“lk'(l .; \’L\l(.(l u"hl whi

ich Could not pt.
Hural m-.uu. Hu.

at unpugm.cl orders \VU'L

having g \.mc.lm' ol

Natlapys .unuunl'cd lu puuislnncnt which co_uld not

Withdrawg, nmhu,r.xll\ i violation of puncmlc of 1
"-lcnmcd c.omm.l lor th

Appellang lasily .ncm.d (h
am- NOn-juclice - and
Willudraswy) 7 \lupp.nyc. al's

be ; m:xrdcd without .\dn nmvulul undcx the

(.-uvumm.nl Seevanty (l llu.~ .uphm.) l\ulu. 1973,

uncy nml Diy
4,

i
3

- The nppcals were ucsxslul by the rc:nonduu

ot .uhumuhh, to the
the 'lc.uu.w* of hnllh

-(ha( lhc s.ud 1llowamc was !

p-.t\mlm.l OtCiause lu_-xuh personiiel ey 3
|

dn\' m"txluu. or, or_g’lmz:mon dchvc}'ing servicey ‘

in SLhcdulc-l. It wag furlhc.r submmcd tha

the Hcalth Allowancc was nllowcd provisiqn

AGPR on the basis or C/\DD Divisian® s
sUbscqucntly'lhal DlVlSlOll sent

ally to the .lppdl.mlz. by the,

its concurrencee for admnsxbnlx(y of Hc.a!lh Allowancc wh:ch u,gxcltcd the
d- (ha( xlu.y were, mvolvcd in

the proccss
of cducation; lraining . and rehabiljg;

lion of dxs.xlm.d glnldxcn and Persons
with dx\.lblhlu.s nnd hence, nuld Mot be declareq ax heahy P

become entitled for the said .llluwcmcc.

SoMmmunication (o AGPR cony cv

crmnncl to
The CADD on 13.03.2013 in iy

cd snm.non ol' the Hc.

ance Divisicn iand the

AGPR  made Brovisional ymeni® o the appcllants, whxch was

.\'ubscqu,cnl’l)' ciis.conlinucd .mu' verification ol umllcnu.xu in Ol‘dLl‘ lo

prevent the misyse of this a'k’mnn\,c by non-entitled pcxaonm.l It w;xs-

submiticy h_\; respondent No.,2 lh.ll health allows

‘.,x.ﬁu -

.
..

"f“\-?! r‘.ﬁ"
l 2

ot R | Co IR
Loy L) : .
Z&""S’V\/\ S R

the

as blm\'uw ho('

T ‘was smtc_"d "-, ,
appellants ag ();¢y did njf‘
1 o
nt

nl(lr/\llowanqc to !

nce was .s_,r.mu.d'wx(h.(hc

Yol e e e
ECI S Ha e




_carried out by a. mum-nrofcswon

health pu‘soxmcl S get e sajd
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US.10.2013 ang P9.02.2006 whercin the x.onuov‘..\\ relating to lluullh
Allowance has already been z"u\u]vcd When conﬁunu.d with the said act,

the rc:.pon(h.m\ have | .ulc.d 10 (Icn\ the l.u.l As such, the action of the

r..spnndcnl\ appears 1o be inconsistent in the light of the ulbrcmcmioncd
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cqual rights and cqual p:om.lmn of law for cvery citizen, "To ulsurc . B
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compelling them to approach the 'lubpn.xl or any other legal forum. l-lcpct.
. ’ the claim of the appellants i is rcquxrcd to be decided on the same analogy /
' principlc as framed in the chses of Dr. Farrukh Fi iaz Lodhx and others by the -

Tribunal vide its judgnicnt dalcd 05 1() 2015, 11 01 .2016.and 14,12 201p |
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" S. I‘orcgomg in vicw 'md lollowmg thc rule of consistency, thc P
impugned ‘orders dated "l 03.2016 and 25.03 201(» are set aside ),vnh s -
direction 1o the respondents to continue the Health A“O\Vdncc aln.ncly BETERN
: v 4 A
. C 0 pranted to the appeluins sinee 2012, and to refund ‘all deduction made in oy S LT
: complianee with the un]nlbuul uulu)- within a period of' une month lmm =
the date the \ul\\ ul this Jmlruu.m 15 recaivad in their office, Nince the muin . - 1 ' :
' appeals h.x\'g boen aceepied, iMisc. l'x.mum., are alzo .u.cc.pu.d ' ay ‘
: S PR
v. Judl_mull v .applv all the titled .lp])t.-ll\ mutats lllul.lll(ll\ S R
Y 10.0_ T hcn. shall bc no order as to cosls ;. , e | , i
_ : i - ‘. l T K5, 5o
- R . Pamcs shall be mformcd accordmgly - o b e
Lo . ~ | S IERE N
' . . . l . /\ ’ . cw o dwmmen B W A

S

Sl e X
SN LG v
?A " I .

S 2 = SR (i

v ——

. ML‘rHIDR\ ' .. MEMBER ! T )
ISLAMABAD = - | o RES B 8
| 18.07.2017 .. | o . RS R
. \ *Saccel® - . . ‘. - . : 5 - a ' ‘:"‘ . r:.'
' Lae] %
: ' I+ o, l. 1af s-;muu Te hunal
R 164, -n‘\.clmd
, : N
. , X :
; Sy «
. 0 e 5 kﬂﬁ«l{i :f
- : R et
. ) . ‘.JE’LK,-;
o . : }?gﬁsq\'-‘k’
: l Wk




P

BETTER COPY

05.10.2015 -and 14.12:2016 wherein the controveréy relating to Health

Allowance has already been resolved. Whlen confronted with the said fact, -

the respondents have failed to deny the fact. As such, the action of the
respondents appears to be 1ncons1stent in the light of the aforementioned
judgments on account of Article 25 of the Constltutlon which guarantees
equal rights and equal protectlon of law for every citizen. To ensure

uniformity, rule of con51stency must be applied while considering the case of

the appellants. Since the Hon’ ble Apex Court vide its judgment in- the case

reported as 1996 SCMR 1185 has already held -that “rule of good

governance. demands that| the benefits of the said decision be extended to
other civil servants also, who may not be part1es to the litigation, 1nstead of
compelling them to approach the tribunal 'of any other legal forum. Hence,
the claim of the appellants is required to be de01ded on the| same
analogy/principle as framed in’ the cases of Dr. Farrukh Faiz Lodln and

others by the Tribunal vide its judgment dated 05 10.2015, ll Ol 2016 and

14 12.2016. |
|
8.  Forgoing in view and followmg the rule of con51stency, the 1mpugned or dels
dated 21.03.2016 ‘and 25.03.2016 are set. a51de with d1rect1on to the
respondents to continue , the Health Allowance already granted to the
appellants since 2012, and to refund all deduction made in comphance with
the 1mpugned orders W1th1n a period of one month ﬁorn the date of dopy of
this judgment is recelved in their. office, Smce the main appeal h ve be
accepted Misc. Petition are also accepted ' '
9. I udgment to apply all the titled mutatis mutandis.” |
+10. There shall be no order as to costs. |
11.  Parties shall be informed-accordingly. ‘
~ - , o |
ISLAMABAD I e
18.07.2017 s : |



Muhammad Attique ur Rehmar - : o
etc. , | (in C.A.811/2016).

Respondehts(s)

For the Appellant(s) Mr. Sa_]ld Ilyas Bhatti, DAG
(in all cases) , Syed Rifagat Hussain Shah, AOR
S - - Ms. Saadia Kanwal, S.0 Fin. :
Mr. Abid Hussain Channa, S.0O Fin.
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzag, AAO MEG
Rawalpindi

For the Respondent(s) In-person

For the Respondent(s) © Mr. Muhamrnad Ilyas Lodhi, ASC

{in C.A216/16) Malik Itaat Hussain Awan, ASC
Amicus Curiae: Mr. Muhammad Makhdoom Al -
‘ Khan, Sr. ASC i ;
Mr. Sikanda: Bashir Mohmand, ASC-
Date of Hearing =~ 17.01.2018.
JUDGMENT ’ . . !

UMAR ATA BANDIAL J — By leave of th1s Court"

granted on 23.02.2016, 0142016 and 12 12. 2017 in the

several connectecl appeals before us, the appellant ‘Federal

: GoVernment' challenges the judgments delivered on common

questions of fact and law by the learned Federal Serv1ce Tribunal
on 05.10.2015, 11. Ol 2016 and 18. 07 2017. The judgments
1mpugned' in the connected appeals‘ declare the res‘pondent

employees of dlfferent institutions funct1on1ng under the

AD1rectorate General of Spec1al Educatlon (“DGSE”) to be entitled -
 to payment of Health Allowance granted by the . Federal

Government vide its Office Memoranda dated 04.02.2012 a.nc'l"

06.2.2012. These Memoranda are issued by the Finance Division
(Regulations Wing) Government ‘of Paki'stan pursuant . to

apllaroval' granted by the Prime Minister under the Rules of

Business, 1_973;,It would be useful to reproduce the two

i

e
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memoranda containing the terms and conditions for the grant of - . }

- & Health Allowance to eligible persons:

' “Governmient of Pakistan
Finance Division

{(Regulations Wing) _ -
. Islamabad, the 04th Feb,2012 o

F.No.2(13)R-2/2011

OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EOUAL TO
. : ONE BASIC PAY AT THE INITIAL OF THE .
.SCALE TO.THE HEALTH PERSONNEL IN BPS
SCHEME. .

SR A S T e

o The undersigned is directed to say that the : i g
Ordinance No.VI of 2011 that sanctioned the Career Structure for ' 2 :
fami Health Personnel Scheme (CSHP) has. lapsed on 26.12.2011." . ' )
‘ Accordingly, CSHP is no longer in the field and all health- personnel -
have consequently reverted to the BPS scheme. In order to ;
compensate health personnel for the loss of benefits sought under
CSHP while preserving their status as Civil Servants, it has been
decided by the Federal Government to grant adhoc allowance equal ' \
to one basic pay at the initial of the scale to the health personnel - : B
in the employment of Federal Government, in BPS scheme, with - ‘ . ' :
effect from 1%t January, 2012. This will be in’ addition to their
existing pay/allowances in BPS Scheme,

TSI ENSETY

2. ' - This Division’s OM No.2(13)R-2/2011-698 dated 17th *
November, 2011 may be treated as withdrawn w.e.f. 26,12.2011. -

" 8d/--
. . . (M. Munir Sadiq)
; ' _ " Deputy Secretary (R-I)”

SR ten

T

CERISETERES

“Government of Pakistan
Finance Division

' (Regulations Wing)
FNo2(13)R-2/2011.777  Islamabad, the 06t February,2012 . |
| OFFICE MEMORANDUM - | f

Subject:  GRANT OF ADHOC ALLOWANCE EQUAL TO ONE - D |‘

BASIC PAY OF RUNNING. SALARY. TO THE HEALTH
PERSONNEL IN BPS SCHEME, :

In  continuation of Finance, Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2,2012, it has been decided by the
Federal Government to_grant benefit.of one.basic. pay of. runnin :
salary. as Health Allowarce to - the . health pérsonnel in the . 4
employment of Federal Governiment, in BPS scheme, with effect '
from 1st January, 2012. This will be in addition to their existing . il
allowances in BPS Scheme. Also grant of stipend amounting to - 3
Rs.50,000 per month to the postgraduate residents and Rs.24,000 - |
per month for House Officers respectively w.e.f. 1.7.2011 will

_continue. : ‘3
» 8d/-- . ’
(Manzoor Ali Khan) )
Sr. Joint Secretary (Regulations)” . :
. ' !
femphdsis supplied) i
. y i ’ . : I
2. Learned ‘Deputy Attorney General has contended ]

that the Health Allowance granted By the Federal Government is

~

available to health personnel in ‘the 'émploymezlt of the Federal

/ _ Government in the BPS scheme at three hospitals established in
) o .
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Is] amabad namely, Paklstan Insmtute of Medlcal Smences :

“

. (“PIMS”), Federal Government Polychmc (“FGP”) and Nat1onal

AT TR

Inst1tut1on of Rehablhtatmn Med1c1nes (“NIRM”) The employeef‘

at these’ hospltals do not have a carcer structur.e in place after

the Career Structure for Health Personnel Scheme Ordinance,..

2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance

TR 3 T

- was ac'cordingly grante'd by the Federal Government as & form of

Troany
o]
i
e

compensation. It is clear from the two rriemorénd_a dated o ' i
04.2.2012 and 06,2.2012 reproduced above that the Plealth

Allowance is granted to “health personnel”, I—Iowever, the

compos1t10n of the category of employees that are ellglble for the : Ry Ok

benefit has not been provided therein. The r6spondents. who 'are

pm v T

RSy

several hunelred in number are unrepresented by coﬁnsel In
view of .the fact that a large number of employees are affected by » A k
the mstant controversy, the Court has sought ass1stance from

Mr. Muhammad Makhdoom Ah Khan, Sr. ASC and Mr, Sikandar-.'
Bashir Mohmand, ASC as amicus curiae m the matter. |

Mr. Sikandar Bashir Mohmand, ASC made- able submissions

before ' the  Court that highlighted important facts and

documents on record which simplified the controversy

R S

appreciably.

T AT Ty

3. It transpires that an Office Memorandum' dated
27 03 2012 by the Finance Division (Regulatlons ng) clar1f1es
‘ that the term “health personnel” used in the above mentioned

memoranda bears the meanmg given to that express1on in

Section 2(b) of the Ordinance. This defmltlon refers to the.

contents of Sc‘hedule-l to the Ordinance which specifies the

i
I

service providers who qualify as health personnel. A perusal of
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/ Schedule-I shows that five categories of service providers are s

FOSR L-‘..ﬂ R T T T 2

it
[Hi
Al




ol
o

- 4, The adrmmstratlve M1mstry for the’ health‘
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classified as health person’nel némely' Doctors, Allied, Nurses,
Paramedlcs and Support The services spec1ﬁed under the
categories of Paramedlcs and Support 1nc1ude Teachers,

Aud10v1sual Operators Techmclans Librarians, etc

rStltuthI‘lS of the Federal Govemment at Islarmnabad is the:A

Ministry of Capital Administration and Development Division
(“CADD?”). It is an admitted fact that .vide order dated

13.03.2013 the Ministry of CADD granted the Hea‘lth Allosi}ance

to the employees of the DGSE arridits allied special education

centers/ institutions including National Trust for the Disabled

(“NTD”) and the National Council for Rehabilitation of Disabled

Persons  (“NCRDP”). The respondents ~were  thereby

acknowledged as beneficiaries of the said grant and Wer:e paid'

the Health AllOWence Wiﬂ’l effect from 01.1.2012 until

27.10.2014, when the Finance:Division'informed the Accoﬁntant, '

General Pakistan Revenue (“AGPR”) that only health personnel ,

Worklng 1r1 Federa_l Government hospltals and chmcs were
quahﬁed to ‘receive 'the_ Healtn Allowance. The AGPR

correspondihgly instructed the DGSE to stop: peyrnen't of the

said allowance to its employees as no budget allocation for the |

said emolument had been made in the financial year 2014-15.
5. .  The discontinuation of their Health Allowance was

taken to the Islamabad High Court by some of the’respondents.

Vide order dated 17 .9.2015 the learned High Court referred the
dispute to the Secretary CADD for passing a speaking order

thereon; and till then restrained recovery of past payments of |

the Health Allowance from the affected employf es of DGSE and

allied centers. The Secretary CADD heard the parties and by

Serzcr Coury/s
Supreme Cous
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order dated 2'1;3.2016 rejected' the | entitlement of the
respondents to receive the said allowance. The principal ground
of his dec1s1on is. that employees of the DGSE were engaged in
the process of educatlon, tralnmg a.nd rehalnLtaﬁon of disabled

children and therefore dld not fall W1th1n the amblt of a health

organization. The respondents successfully challenged the saud |

order before the learned Federal Service Tribunal whlch has,

inter alia, by the 1rnpugned judgment dated 18. 07 2017 declared

that the respondents are entltled to the grant of Health

Allowance.

6. Learned Deputy Attorney General has contended

that after the lapse of the Ordinance that had prowded a career

structure for the doctors, nurses and pararned1cs wOrking in

PIMS, FGP and NIRM, the Health Allowance was granted by the
Federal Government as compensation tg the said health

personnel. ~He was, hoWever' unable - to show any

contemporaneous d1rect10n 1ssued by the M1n1stry of CADD or -
the Ministry of Finance that restrlctcd the grant of the Health

Allowance to - the c1a1rned employees of the three hosp1tals B

specified by him. As already noted above the :lcﬁn1t1on of health
personnel provided in the Ministry. _of Flnance Off_ice
Memorandurn dated 2‘?.3.2012 is wide 1n scope and',therefore
unhelpful to his plea. |

7. | ‘"We have examined the cleﬁnition of “health

- personnel” adopted by said memorandum dated 27.3.2012 from

Section 2(b) of the Ordinance’ Wh1ch is to the followmg effect

“b) "health _personnel” means a person who holds a post in any
institute or organization delivering services in the hemlth
sector and mclude_d in Schedule-I, but.does not include:. -

i) a person who ‘is on dep’utation to the Federal

Government from any Province or other authority;
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ii) a person who is employed on contract, or on work

charged basis or who is paid from con‘ti.ngen'cies.”
8 I is noted that the: foregoing c’leﬁn_ition'of health
personnel covers: persons holdmg posts in any institute or

or{fanlzatmn Who are delivering servwes in the health sector that

are included in Schedulel to the Ordinance. Learned Deputy

Attorney General was unable to distinguish’ the respondents )

vvho are employees of the DGSE and allied 1nst1tut1ons/ centers,

NCRDP and NTD from ‘the  paramedic and support staff

positions that qualify as  health personnel acc’ordmg to

Schedule-I to the Ordinance. It is not denied by. the appellant

that education, training and rehabilitation of disabled persons

are services provided in the health sector. These services fall . -

within the terms of Schedule-I'to the Ordinance and there'fore'
the providers thereof qualify as health personnel.
9. Aeeordingly, not-only do the respondents fall within

the category"of persons who are, in terms of Finance Division

" Memoranda dated 06.2.2012 and 27 3. 2012 eligible for grant of'

the Health Allowance but their entitlement has in fact. been

admitted by both the Ministry of CADD and Mini: >try of Finance.
In this respect the aforementloned letter dated 13 3.2013 issued
by the Ministry of CADD is referred. Also the affidavit of the

Secretary F1nance Government of IPakJ.stan flled. in the

~ Islamabad High Court pnrsuant to that Court’s order dated

20.3.2015 passed in Writ Petition No. 4007 of 2014, specifically
' 1'eeords that the proposal approved by the Prime Minister vide

Summary dated 25.1.2012 did not restrict admissibility of the

Health Allowance to the personnel‘ of the three hospitals.

(identified by t‘he‘learned DAG). For that reason the Finance

g Tl e T
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Division Memoranda dated 04.2. 2012 and 6. 2 2012 made the

allowance available. to all health personnel employed by Lhe

Federal Government in the BPS Scheme

LT o paeres e S meerens ey et

10. As a result the said allowance was paid to the‘? ~ - ﬂ =

P PN e s T el

health personnel of the DGSE and its allied 1nstiiutlons until

27.10. 2014 When the Fmance D1v131on mstructed the AGPR to
~ confine the grant ‘of the allowance to employees of I“ederal

. Government hospitals and clinics. This instruction represents Lok
\"1.1 . ) : :, ) ! . ; .

merely: a chaﬂge_of opinion which is not occasioned by an

oy e e

amendment in the terms of eligibility for the Health-AlloWanee. '- -
' Therefore, as the Memoranda dated 04.2. 2012, 06.2. 2012 and - 1N

27 3.2012 1ssued by the Flnance D1v131on Government of

e e I X

Pakistan still hold the field in their original terms, there is no

merit in the objection by the learned DAG to the entitlemeriit of

the respondents to claim and receive the Health Allowance. .

11, ' As a secondary and also tenuous argument, learned ‘ -

Deputy Attorney General contended that the Health Alioi)vanc_e is.

1

granied under executive. fiat without any statutory backing'

therefore the same cén be withdrawn by the Federal Government - ' ' ‘

LR

L R

at ény time. That is clearly a flawed contention. It is admitted

that grant of the Health Allowance and the terms of eligibility to o ' ;

receive the ‘same were determined by the competent authority, ;

Ministry of Finance in accordance with Rules of Business of the

-

R

Federal Government. The original terms-of the said lawful grant
still hold the field. These were acted upoﬁ and payment of the

. HealthAAliowance to the respondents has conferred a 'ves’;e'd

right upon them. In such circumistances, the executive is barred

by the rule of lo'cus poenitentiae from unilaterally reecinding and

/ retrieving the benefit availed by its recipients.. Reference is made




to Pakistan, through the Secretary,

Ministrv of Finance vs. /\\ ;

- ST
ﬁ) Muhammad Hlmavatull.a.h Farukh1 (PLD 1969 SC 407) and @ : R
The Eng1neer~1n Chlef Branch vs. Jalaluddln (PLD 1992 SC

207). Therefore ‘Wlthout a change of the terms 'of eligibﬂity for ' ‘ ’
the Health Allowance even the prospective exclusmn of the
_respondents from rece1pt ‘of the. beneﬁt shall consmtute arb1trary
and unlawful action. |

. 12. In the circumstancesl We do not find any efror or
defect in the 1mpugned Judgments of the learned Federal Servxce '
Trlbuna.l dated ~ 05.10. 2015 11.1.2016 and 18 7: 2017 : .. ;
Consequently, these appeals are dlsmxssed and the entltlernent

of employees of the DGSE, alhed 1nst1tut10ns/ centers NCRDP

and NTD to recel.ve the . Health Allowance is . afflrmed

Sd/ - Mtan Saqib. Nisar, CJ | | E
Sd/~- UinarA_ “Bandzal F A
Sd/ - lfyaz ul Ahsan, J S
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| | Of_'ﬁce ofthe

- Accountant General
Khyber Pakhtunkhwa Peshawar
Phone 091 921 1250 53

No HAD /Allowances/ Corresp / 2017 18/ 422 .' Dated 19. 04 2018
- To . . '

- The Branch Of_ficér, :
~ Pay Roll-4 Section.

b

Subject: COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
- - IN CIVIL APPEALS NOS 1631.-2112/22;7,2'16[201‘6' & :

806-811/2016 BY THE SUPREME COURT OF PAKIS’IT‘AN.’ "
T am. duected ‘to’ enclose herew1th a c0py of A, (;)(TM) . o
~ No.TM(F)/T-4Q/Health: Allowance/2017 -18/138 ‘dated  05.04,2018 -

P 0T et L ‘
o PR
PSR R s

alongwmh Honarable Supreme- Court Judgmcnt for further comphance'.v]'
-~ ‘under 1nt1mat10n to. AGPR Sub Ofﬁce Peshawar accordmgly = ‘
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R
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. D:\\My Document\HAD Sec{ioq\éomplainf regard.doc




- “To,

. G-8/4, Islamabad.

sl ’ 1 o OFFICE F THE v s
o o ACCOUN lANT GhNERAL PK]S'EAN REVENULS
Sub 'Office - '
PESHAWAR =
Ph No:(091- 9211278), Fax No:091- 9211301
No. TM(F)/T-40/Health Allow.2017- 18/ )34 o \Dated 05 . 04 2018

\/l“he 'Accounts Ofﬁcei' (HAD),
. Office of the Accountant General,
'Khyber Pakhtunkhwa, Peshawar,

Subje(:t: COMPLIANCE QF JUDGM]JNT DATED 17. 01 2018 I’ASSED IN CIVIL:

. APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806-811/&016 BY THD o

SUPREME COURT OF PAKISTAN

Please find enclosed herethh the Accountant General Pakxdtan Revcnues,

Islamabad letter No-TM/18- 64/C1rcular/2017 18 Vol-B- III/589 dated 12.03 2018 along-W1th 1ts

. . . l
enclosuresonthe abovesub_]ect e SR

: The Supreme Court has made the employees of Dlrector (.Jleneral"' S'pc'cial',f
Education, its, allxed mstltutlons/ Centers, NCRDP and NTD. cntltled for l-Iealth Allowance "
Hence, tho Dll‘CCtOl’ General Special Education has been transferred o Provmce under 18“‘ 4

amendment and become a Provmclal subject. 1t is kmdly requostcd to take the re mslte actienon - %

the above noted subject. Judgment under 1nt1matlon to thls office. for onward submission of .

compllance report before theicourt, '

l | ., | ; " | Acﬁwsw.

Copy forwarded to Accounts Off cer (TM)

*
; i

35 DAvATM Now DRtih20 4\ hanis it et T30,

%( AGPR Sub Office Peshawar v

oﬁ‘ ice of the Accountant General Pakz.lstan Revenues o

AGPR Sub Office Peshawar
: | o L
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| PESHA\'\%AR HIGH COURT, PESHAWAR.
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~ FORM ‘A’
FORM OF ORDER SHEET

Date of Order
or Proceedings

(ﬁRDER OR PROCEEDINGS WITH SIGNATURE OF

1

|

|

TUDGE/JUDGES . , | u
|

19.09.2018

~W.P No.43l)1-P12018 wnth Interlm Rehef

Today, the learned counsel for the petltloners produced

. anotlter letter dated:14. 09.2018, whereby the Dlrector Social

Present: |Mr. Muhammad Khursheed Khan, Advocate,

counsel for the petitioners.

Mr. Moeen-ud-Din Hamayun, AAG forl the . ‘
respondents '

l

: , l
3 L ke | '1
, o

. ‘ _‘ |
Desptte dlrectron of this Court dated l 1 09 201 8,

the 'Advocate General Ofﬁce falled to check the relevant
o v B
quarter ie. r<=spondent No.2 and apprlse the Court about the l

}

conse',quences of the 1mpugned letter dated 03 106 2018
L 1

I

rem‘inders of Accounts Ofﬁcer has farled to provrde the

Welfiare & Specral Educatlon Department desplte repeated

reqursrte admtssrblhty of health professxonal allowance from

Fmance Department and release of budget through SAP |

: The lethargt‘c and dlSObedlCllt attitude of the concerned ofﬁcer
' has exposed him liable to be dealt with under the contempt of |

' Court laws, however taking lenient view, the Secretary

system under object head of health allowance is stlll awaited.

l

Finance Khyber Pakhtunkhwa, Peshawar  is dlrected to|

personally appear before the Court and explam his posmon

B .'“ . ,‘J
| 4

, EXAMHNER
Peshawar High Court
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Interfm Reli#_L ‘ 1 i |

|
|
|
| |
Notice for the date ‘fixed. In the -.mehnwhile,
health allowance shall no;t be deducted ‘Lrom the |
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Yecoived By | ,,,,,,;,‘./..&l/hy'.‘ -2
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e )\'_ "5. , _ .
i, ) ﬁGO\/s ENMENT OF KHYEBER PA
g X ZAKAT,USHIE, SOCIAL WELFARE, SPEC!
4 | 8 \.:'\..’Oﬂ"ilzl" EVIPOWERMENT DEPAI
' 1 SUMMARY FOR PR O\/l\«,zx_\i_. CABINET
DRAWL O F HEALTH ALLOWANGE BY THE SMPLOYEES.OF

Subject:-

SPECML EDUCATION

A

|
WP.No.430/2018

AZEER Sl",/‘\'l Vs GOVERNME

NT OF KHYBER

i

LiH W /—\

1
!

(01.01. 2012 th c, pc:atun

Finance vaxsiow (Reg
\

Fhls ctllowm

iu!

2.

3, The Federa

ho Federal Service Tiib

'(AnnexH) | N

4, After shiftin

(PR-04) office of the A

A
‘letter to Deputy Commxs

|
and Secretary, I'mdm

UH dale. Accountant Offi

Office has released theig

Gourt of Paklstan dated

PAKHTUNK

- lhe petitioners ﬂl!ed a oe’vnce ap,neal in Federai

on 18.07.2017; lhe l—edcral

.+ also decided in favour of the petitioners (Annzs

Government of Khyber Pa fitunk

laruest of Social VVeIfam|

" constitutional ¢ employees of

Béfore the - 18" amendmen’. 'thc ,
| ‘Directora{e‘Geheral of Special Education, Islamabad were allewed.and ncc
O'I.(M....’ZO'H after the 18" ‘wn‘u‘:m'h’r\.c-m;'Hwey W workir W ounder e (.-3(:1:i'n|,;:1|‘;y,
Social W ol"xrn\ De prmm( nt FKavher Pakibtunkihvea THE e dosediiion and tlpeo

er were receiving Healin Professional Miicwanon vide
tion Wing), Islamabad Noilification (Annex-h.
nce was sioppe d by Federal government and accordingy
o ]

Service Tribunal, lslamabudd and
ervice Tribunal decided in favourof the pelilonaers

N

léGovemment_then challenged the judgmoni / doalslon of -
Lfl'n'al in the Supreme Court of Pakistan bul the apex courl

A1,

,

cj the services from -Federal 'Governmerf"‘ to -Provincial

nwa, the empioyees of Spucxal Education were .

receiving the said allowafnce orovisionally or 13.06.2018, the Accoun ant Ohlcor X

IS
Le

-
n

ccoun Genvral Khyber Pakhl.um.-w‘a has written a

SIOﬂu Fr"nav/ar with a

by
L

Dcpumuu ih 1L ch'uc for the Heali H Allowance has

Im,n allocated but the same has not been uploaded to th:. SAP Somputer Syf-'lc-‘rr

c!or (PR-04) further clarified t hat the Accountant lel(ndl
I

i

,i,aymen t {Health Allowance) to these cmpluymm HII Ihe

Mmoo

.Depa,L nent in compliance of the ju dcmm{ 0f uuwumc'

17 01.2018, provisionally and subJectlto its au.ltnl::.;:all')lllly

cony tc Dwscto', Sﬁc'al \Nehafc L
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S\.t\:)joct:» Dt /\V\I 0 F HEAL

e

PEC AL EDUCA! O : : , . .‘-_

WP.NO. 430/2018 t\"z/—\Z’.EER SHAR Vs f“O\/:RNwmx T OF KHYBER
PAKHTUNKHWA

______,,_._.-——-——-'

ﬁom Finance Department“:,'t Kn\/bc pakhtunkhwa and that in casc tnf- celeased
pudget is not been uptoéded o the SAP Sy5te1n, the pa\jment ‘o» Health

/-\tl-owanchm be stopped (Anne,\—a\,). S T

5. - Accord\ngty tn

‘t
under arttcte 199 .of tte-\

e employees of Special Educatton t\tted 2 writ petition
constnttltlon of Pakistal, 1973 and loqucs \ed for |
guapension of the above | mentioned letter of . Accountant Conmnt Khyher i
pakhiunkhwa and! for conttnuatto*\ of Health Allowance. Oon 19 ()(t )O t i nn
artlor sheet issued by thmt tonm able Court un tno ,ubject wiil pct\ ton o mmrt
t\\mt*ténd the Socret'ny t‘nnancc De mrtmcnt Khyber | Pnt\htunktwn \o por \n\n\\t\j
nppom before tno coult\on 04,10, 2018. In compliance with the m\nt o\ttu\ e

gecretary, F\nance Depattm‘cnt appe cared bctore the court on 04 10.2018 and \he

honomblo court chroctoct tho S tary, t'\n wnce he p‘n\mm\ it tf‘\olt.t-.\on \\ .‘
I tca\tn Attowance shall not\be dcducted from the pettttoners (;An.nC/\-,\/")". o

\t.‘

A

Finally, in comp.tonCc thn tne orders of Honombte Pcenawm \ttgn

| Court Pcshawar the Secretary Finance Departmont requc%ted \Me his othcc

.tetter No.. SO(Ltt)/FDIS 7521/20\3 dated 01.10. 2018 advising tnts departmont B

to move a summary betnq ithe Actmmstrat\\/e Dopwnmont after tho»ougn analysis

forthe approval to Ch\ef H'\lSLCl Kl tybel Pal <ntun.\nwa (Anno,\-Vt)

'\

7. Pursuanco (e} tnc ordar of Pcsn awar I-ligh Court Pcs‘"twm dated

- 04.10.2018, the Chief t\mntster t\h\/ber pakhtunkhwa is reoucstcd to allow tne

Health Allowance 0 tho pelitioners and implement he ordar of tha ttonnm\ttn

'

t

courl.



S r" Xy . GOVER WIENT or KHYBER PAKHTUNKHWA .
7N W ZAKAT, USHR; SOCIAL WELFARE, SPECIAL EDLJCAHON
T IR o &we vu:r ENMPOWERMENT Dt;PARrMLNl A

SUMNAR.\/ FOR DROVINCIAL CABINET .
“Subjeck:- 'DRAWL o F HEALTH ALLOWANCE BY THE EMPLOYEES OF-%_.-
' SPECIAL FDU(‘/\TIOf\ : 3 e
WP, No 430/201 3' NA/P-F’ SHAH VS GOVERNMENT o;rf;;im-wamf
PAKH YUNKH\A/‘A;. , B

S On thdobservauons of Finance Departmt _the departmen ol Boinl
Wulmrt‘ rwpondcd and p:ovuf! 35 the regquisite. m(orrmuon The Finanao Lrapachnont |

Khyhaor Pakbiunkhwi pmpc».u-i_‘l that the subjoel case gy be pl acad balore The

Provincial Cabinet fox app;oprmh. orders. with rcth'd to the approval ol The ,nmpm.ml

tHlowanea in Heht of Ch‘)lul Déci: \xuun ‘.\l()llgl\".’!lll tho issue of nvm"--;:mymcn‘\l andd Gihon nll_n'n.l
matlors (Annex-Vvil), | | :
1

9, ., The C,hlcf Mm;stu - Khyber Pakhtunkhwa in Para<20 of the sumimary has

nlrondy accordad Jpp!()vcll lo pl 1ce the subject issuc balore the meeting of Provinginl

Cablnet for "lpp ‘oval plcn

10, The Provincial Cwmu & raquested to aliow the "Mealth Adcwance" (o the
petitioners and implament t‘l*.c—:‘m’c.r:." of Hue Bonorable Qo T “
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GOVERNMENT OF KHYBER PA
ESTABLISHMENT AND ADMN:
© | CABINET WING )

| No.SOC(E&AD)9-24/2019
Dated Peshawar the 28t October ,

The Secretary to Govt. of Kiyber Pakhrunkiiwa

Zakat, Ushr, Social Wﬁﬁﬁfﬁ.s Special Education & Wﬂmﬁn

Department.

SUBJECT: DECISION OF THE - MEETING . OF PROVINCIAL

.........

2019. |

KETUNKHEWA |
DEPARTMENT | | o\

At

et wime sy 5 4

cammzl'r

DATED 22.10.2019.

Dear Sir, - ,
{ am directed to forwa
meeting of Provincial Cabinet, held

Chief Minister, Khyber Pakhtunkhwa for implementation.

1

]

rd herewith the following

|
i

decision of the

on. 95 106.2019 under the cha,irmja;n.ship‘o-f

['AGENDA TEM NO. 18

v

| 2 DUCATION WP NO.430/2018 NAZEER SHAR v

5 GOVERNMENT OF KHYBER |

il e

| PAKHTUNKHWA .
' \ Degision of the Cabinety

¥

e €

i
)

|

L

i gne running basic pay-

|
t .
\ |mplementing Department:

decision as required under Rule 2
Rules of Business, 1985 may:

Cabinet Section, Admin

Copy to:- o
.S to Secretary Ad
PAtO Add

SR

itional Secretary (Cabinet)
PA to Deputy Secretary’

kindly be. furnished on 10p. priort
istration Depaﬁ:mmt ‘ _

ministration Department.
Administration

{Cabinet) Aﬂministra‘ﬁtﬁn Def

The Cabinet aﬁprovéad Hegmﬁ Aflowance ?ﬁo_-ﬁhe-nav:éwegi employees. of

| Special Education Institutions at the rate

2 1 am o 'quiazérst ihat an in;p}emérﬁtation repm'i:
5 (2) of the Khyber Pakhtunkhw

|

|
i
"

Ushr, Social Welfare, Speﬂai:’ﬁdutaﬁonﬁj o
'W-gmenﬁmpowerm;em L e

of the Caﬁ?b'inet

G Government

ty basis 1o the
v i

h20)

R (CABINET)

Department.

mentd




AMOE DEVA RTMENT

R EGULATION WING)

WKHYRER PAKHT UNKHWA

* Oated Peshawar the  25-11-2019 o

NOTlFlCATlON 4 o
e _m5 o o o i
;N_o.FD(S_QﬁR—H)B-TIZO'IQ’. Yrvpursg:znioe of the: Suprame Court of Pakisfalw'CiVi\ Appeal [
No.811/2016 titled “Muhammad Atique- r-Rehman & Others V/s Federal Gpvernment of |1
Pakistan through Secretary Capital Administration et the Government of Khyber}f :
pakhtunkhwa (Provincial Cabinet) has been pleased to approve Health Allowance at the’
rate of one running basic pay to ‘the devolved ‘employees working in the Special
Education Institutions from 'tlhe date of their devolution 10 Provincial Govt of Khyber
’

Pakhtunkhwa. L v i

). The apove said allowance will be admissible only fo the.gemp\oyees oi‘ﬁ
Special Education \nstitutions of Khyber pakhtunkhwa Jevolved under 18t Constitutional;
Aamendment. ‘ : ‘ , A I , -
o S | -
i . Secretary to Govt of Khyber Hakl1tﬂnkl1Wa N
| - * Finance Department .
Endst: No. & Date Even. , '
Copy is forwarded for information and necessary action to the:- | o ’
: ' : . | ]
1‘/Accounta‘nt General, Khyber Pakhtunkhwa, Peshawar. - i o |
9. Principal Secretary 10 Chief Minister, Khyber pPakhtunkhwa. o o
3. Principal Secretary 10 Governor, Khyber pPakhtunkhwa. ! I
4. Secretary to Social Welfare, Special Education & Women Empowermant Deptt:
5 Director, FMIU, Finance Department, Khyber Pakhtunkhwa. s
6. PS te Minister Finance, Khyber pakhtunkhwa. =~ o -
7. PSto Secretary, Finance Department, Khyber Pakhtunkhwa. .
g. PSto Special Secretary, Finance Department, Khyber pakhtunkhwa. .
9. PAtO Additional Secretary (Regu\ation), Finance,Department. i
10. Miaster File. ‘ ' . o .

j

. SECTION OFFICER (SR
/ - . EINANCE DEPARTMENT =

: : ' . sl
f ' . Sk
v M ., . .
t ' .




The Chief Secretary,
Khyber Pakhtunkhwa, Peshawar:
Subject: 'DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

Respected Sir,

ALLOWANCE TO THE APPLICANT W.E.F. THE DATE _OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA ie. JANUARY, 2012. . :

With due ‘respect it is stated that 1 am the emplojee of Special Education
Department and is serving as Supervisor (BP;.17) at the Government Institute for the
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the
Provincial Government approved Health Allowance at the raté of one rurning basic pay
to these devolved employees working in the Special Education Institutions from the date
of their devolution to the Provincial Governiment. That the employees of Special
Education Institution under the Federal Government were receiving Health Allowance
which had been stopped/deducted from their salaries against which those employees
preferfed service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor of the employees vide. judgments dated 05.10.2015,
11.01.2016 and 18.07.2017 and the empl'oyees of Special Education Institutions declared
entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Sécrét:ni'y, Capital
Administration ete; VS Muliammad Attig Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been. dismissed by the Supreme Court vide .
its judgment dated 17.01.2018 and entitled the employees of Special Education.
Institutions for receiving of health allowance. That it is pertinent to mention. that the
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated
25.11.2019 in implementation of the judgmem passed by the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from the. date of their
devolution to the Province. That in light of -the judgment of ‘Supreme Court and
Notification dated 25.11.2019 the applicant time and again requested. the authority

concerned for the grant of Health Allowance in light of the Principle of Consistency but

no reply has been received from the quarter concerned.  That ‘the applicant feeling

aggrieved from the inaction of the authority concerned by not allowing/granting Health
Allowance similarly to the other employees of Special Education Institutions preferred
the instant Departmental appeal before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed that cn acceptance of this Departmental
appeal the concerned authority may very kindly be directed to grant/allow health
allowance as per directions of Hon’ble Supreme Couit of Pakistan and Notification dated
25.11.2019 of the Finance Dep’artmeﬁt from the date: of devolution to the Provincial
Government of Khyber Pakhtunkhwa. ' '

Dated: 14.01.2022. nh i E g . . =
@ o .- You’re Obediently
e |

B
Fazal WahaB, , 'eeper‘(BPS-OS),
Govt: School for Hearing Impaired Children,.
Munda Dir Lower '



/ VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,

PESHAWAR
OF 2022

(APPELLANT)

Fazal Wahab (PLAINTIFF)
(PETITIONER)

VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Fazal Wahab

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022 W dy

CLIEDNT

Ve /
ACC ED
MIR ZAMAN SAFI
' ADVOCATE

OFFICE:

Room No.6-E, 5™ Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



