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13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for

reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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The appeal prosented today by Mr. Mir Zaman Sali Advocate may
be entered in the Institution Repister and put up to the Worthy Chairman for
proper order please.
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This case is entrusted to Single Bench at Peshawar for preliminary i

hearing to be put there on 25- 5' LU Notices be issued to appellant f

and his counsel for the date fixed.

CHAIRMAN

l
|
|

Learned counsel for the appellant present and
requested for adjournment to further prepare:j‘the brief.
Adjourned. To come up for preliminary hearing on
16.06.2022 before S.B.

(Mian Muhammad)
Member (E)
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N BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Knvber Pakhtukhwa
Servige ‘Tribunnd

APPEAL NO. 23 24 /2022 : 7 —
iy No. —

Mr. Imtiaz Ahmad, Naib Qasid (BPS-04), patea Ll 2022
Govt: School for Hearing Impaired Children, Munda Dir Lower.
APPELLANT

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment

Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

That on acceptance of this appeal the respondents may kindly be
. madirected to grant/allow professional allowance to the appellant in light
f'\t’iedﬁ@"&ag; the judgment of Apex Court and Notification dated [2)l5).11.2019 fr%m
A ] ‘ e date of devolution under the 18" Constitutional Amendment to the
L Provincial Government i.e. w.e.f January, 2012. Any other remedy
[t ’J/) ¥>  which this august Tribunal deems fit that may also be awarded in favor

of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Naib Qasid
(BPS-04) quite efficiently and up to the entire satisfaction of his
superiors. '

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
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Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ATINIEXUIC et essoensnnssesesesnssstsssnssssessssnsssssssssssnsssssssssnassassssense A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the -
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as anhexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUTE...eeviereieeiareiiinecinreniieciaenn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEeXUIE...vveveiieriiiniiniierieteieeiinmeisecineoncessane E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition N0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.......ceeieiiieinninnninnns F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
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for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure.......... e G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as annexure............. reetsseetesestetstesasenentne I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANNIEXUI'C 1 s seseeeesstssesseasessssesssossnssssssssssssnssssssasssessnssensassasans J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

B-

C-

D-

E-

F-

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents. '

That appellant has the vested fight of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



X G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

THROUGH: %

MIR Z MAN SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

7
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LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED
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¥ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2022

IMTIAZ AHMAD VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

MIR%M SAFI,

Advocate
High Court, Peshawar
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i xs. lhcrcfon., most respectfully praycd that the:

. ‘appcllant being. cntitled to Health  Allowance being
" covered under category of Health Persorinel, the said
“order dated 21.03.2016- Ly respondent’ No.l ‘may
therefore, be set aside and it be declar cd that the actioh

of rt..puudcu[ Mo, o i ithdrawing thie suid alloveangn’|’

and .recovery- thereof from the salaries of appcllanls, 15

»allowing Health /\llmv':mcc‘(() the DGSL cmploydcie ’unl:iwru'l '-':u‘_‘;:\iu':;li" |

with

-

malafide, illegal, violative of principles: 'of” locus|. -

pocnitentiac, unfair, uruusl unrcasonable, '\rburary
fancilul wd capricious and that are entitled  to receive

the same, from the date it has. been. wuhdrnwn '\ml

stoppcd lrom p.xymcu(

3. : 'lhc lc.u'm.d v..ounsu.l for th. dppcllame argucd Lh.y

Sccnon PAN)) of Civil Scrvants Act l973 were’ c.nmlcd to all pm1

slalcd that ﬁnancm dll‘CCllVC contained in Mmmr)' of Finance

supuhh.d adml\Slhllll)' ol Health “Allowancee. to .111 h(.nlth puson

cmplox‘mcm ol Federal Govumnuu in BPS .S\.lu...n. hul ('.':»pllc e«

nnlmu.mun nl |hc Finanee Division, the .\pps.ll.ml\ were dupuvud
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! appcllanls r\.fcn '-d o the i,

40‘(R)CS/’016

- Islamalay ngh Coun I

‘-~~on.cc sranted and ac(cd upnu h
_ wil‘hdra\\'r. 'mh(cmllv
mlcnmcd c.omm.l lnrJ

\'oxd ab mmo,- cm

“a pcrson who hcld a post in .m\'

“in the. hcauh scctor and mcludccl in Sr..hcduk,-l T

its concurrcncc for admﬁsxbxlu} of" I-{ullh Allow
"samc on 14 03 2013 on.the groun

- of education; training - :md n.hnlnm.umn ol diy

- DGsE cmployccs \\uhnut cn..carrcnc; of the Finance Divi

503 m 57 mm .\./zm,n.' e, wilh i, ps,

;51“1 bcncmt In 8'11‘110'1 of lus \usmn tln. ls..:rmd wumz.l t‘or the

T dated 05.10.2015, | -01.201¢,
18.0s, 201G and 14,12, ’0!0 p.l\.\cd in z\ppul'x No. ""J(R)Cb/"’m 3, 867 1n
372('R')*cs“/'20'1'3. 170 w6 1y, g gy o I”Sl()\)(..S"’Ola & 38
AN relicfr Tlu. le

.upoudcn( =Finanee Divi

h.'muu'. ol S

to
nnd pra\'(.d ror the g

\du.mcnlly argued that (.

and cold in the same hru;uh

nrncd cotmnsel

o |
ISion -\vwps blm\'mu lm( L :
98, 00 the one fi; i, it had

.xdxmuul the chnm ol'
lht. ap; n.l "1(:'. in paras

athage Parwise ¢ Lrnenty filed G rhe Hantt ole

lulc on the other h.md
mdLr d.m.d 2l 03, "Olb lIc.

slmnabad w

. llu.y du.huul
(hc same. c.lmm vide:

cou’(‘cmlcd (h.xr lhc bcm.l'(

ad ereared i vested right which could jo( be = - e

i violation of. puncxplc of nirtuea) dustice, The

the .npmll.uu lasily’ argued (hay Impugne orders wepg

l
and having e sAnclity  of Juw

a8
ary .unmnm.d ta Punishiment, which cmlld not

am- “NOyg- ;udncc

withdrawy) 7 .\(upp.qm ol sal;
Le- .lwnrdcd without .tdoptlnr the dug process of [y

pmvulul umlcr thie -
(Jovumm.nl Servg ml‘. (I Hu.'

uuy uml l)u.upluu.) l\ulu. 1973, '

4, - The: nppcal\ were ncx:

d

f oS

~—E}T

sted by the rc<ponduu< It wag slnlc
thn( lhc said -xllownncc wias Loy .ndmmnhh. to the appc“nn(s as they did u
fall pndcr the detingg Hon of hnlth p.x.mnm.l Otcausce hmith Personnel meat

m"txlu(t. or orgnmzauon dchvcrmg scrvnc&.l

as furll.ur subnuttcd tha

the Hcallh Allowancc was allowcd pmvxslonallv o the appellants by tic S

AOPI\ on llu. bms of C/\DD vamons lutcr dalcd 06.08:; 2012 buLv

! 1
subccqucmly that Dlwsxon senta rcf‘crcncc to the I'mdm.c DIVISIOH lo secki .. .

:mcc which u.gxcltcd the .o P
d that lhc.y were involved .in the process :
abicd. s.lnldxcn Al peesons | T
with disabiliticg and; lu.m.c. unuld ot be declared ay health pe r<onncl to
become entitled for the a.uu .:Howamcc. The CADD 0n"13.03.2013 in jts |

commumc.\lzon to l\GPR um\cn.d s

nm.(aon of' the Fealt)y /\llow.mcc. to -

|su.n gm‘.c the |

AGPR  made provnsmnal oayment’ o the appellants, \vhxch wasl

subsequently (INLON(IIIUC(I .llu.r \cnhc.umn ol vuullcnu.nl in ordt.r o

prevent the misuse of (hx< (\”Q\\ﬂﬂuc by non-cntitled pcx:.onml It was -

submitied by respondent No.2 thyg health .\Ilow'mcc was granted- wi)y the
: [ L ' .‘ .. 'f '
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approval ot'th:'l’x'i;uc Mizxisicr. lhr.ough':l summ'ary, .\s.pccil'xcall‘y 'mo\)cd for
e three "l:rcdéru'l Governmen Hospitals "ic. pagisian Institite of Medica

' -v.v‘s‘éiun;.:c's.--l-‘.G'. Polyclinic ang N}itionanl'lhsliltl'; -Qf'l{éliszilitution) Mcdic_ixllc.,
.0l Special Education & Social Welg,

o wducitiona). body. dealt wiyy- the- process of cducation,’ training anq -

]‘hg_ Di;f;;ld{;x(c (xcmral ‘.l'C,.‘ [.’Giﬂc' an-
-rulxabilj;ati@niﬁéuf-‘ disabled éliild(qii-hnd p;rs'oﬁs':\yilh'cli$abi!iii¢s; which way
- carricd ;,m‘?_.";,y .x iﬁi».:'(:i-' arofessiona] 'l'l':iz‘u-f i"uéludiﬁg"'tcnchc;s;. ps"oil' essionals,
_UDCIOI‘S.’dd;iriui.‘;lr:u(m‘s,. Iiﬁllib}(u‘?nl wd :.jlg;)puniim; / ;'u';c':il.lu'ry stalf dig tat
) QI within lhc"a’mbil of hcalth organiiation and could net be deelared .'u;l
*health 'pcr;ouncl' gt the sajd

allowie, The respondent No.3 -
AGPR in its Parawisc comments submitted that
Farkh F, Lodhi, cte; Vs Sccreta

Hon'ble Supreme Court of Pakistan, i . - : '
5-_ " We heard U?F _Icix_med_counsci for the partjes and perused thye
. record, ' I e
G. o 'l'llé‘ZxC:lllll .'l.“()\VHnCC cquil 1a 6nc basic .pny oF.rumiiﬁg.s:llm'y o

Was granted (o the health personnel in e cmployment o

Federal
Govcrnmcm. in 1S '.S'cln';mc.'.\\'

ith elleet l'rmn.()l.()l.2012.‘ Howay x-m.u[c.:. :
In reply toa query raised by ;_\GPI{ vide |
- letier No.Tmy) $-64/CSHPIHPS 201 1.1, 86, dated

. 12.03.2012, the |
“__.Rc;gul':xliqnsiwing of (hc"‘Financc‘ Division vide UO No.l’.Z([B)R-Z:ZOlZ- h

172 dgtcd‘27;03.2012 lumished dcl}xlilio}i of the health p
that *healy Personnel® mcagy A persons who held
organization delivering sc_r'vicc:;

admissible 10 non-clinjeq] cadres,

crsonncl by stating ‘
4 post In any institue or
in - the, health seetor and ing:ludéd in '
Schedule-l, byt dig not include person who-

Was o deputation 1o (e
Federal Government froni any Province or 'oth'cr’authority and who was, o |
contract, or on work charged basis or who was pajd from contingencies.

~The appellants arc 'ncith;r- deputationists from any Province or other
- authority nor have bccn"cngagcd on ;:orilr_act_;_or on 'wor'k'_charged_, basis,
- They are also not being paid from conlingendéics, On the contrary, they nre

civil servants under section 2 (b) of (e Civil Servimty Act, 1973 and are..

appellants comprised of Academic and Administrative Cadres, According,
to the definition furnished by the Finance Divisjon vide their y.o, dated -
27.03.2612 lhc am)cll:xuts.urc entitled to health allowance, Jn puaras-6-& 7 -

under Facts of parawisc comments fileq B;l'orc the Hon'blc Islang}ubad High
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‘:f- e 6. 56.)!0"»71(R)(,§/"016 ete. with Mg,
o B Court Isl:uu.ubnd on hch.ﬂl or

No 4007.'2014 it w

.Sc.t.rc.(nry Fi umm.c Dlvnswn n Wreit.p

a5 calc"uncall) admitled th
' C.'\DD again. <uomulul NIS./ Bos. -cont

. s HPA *for DGSE for fndncial year 2014215, however, 154 el

I cudor'u. lhc NIS J BOs -ang I'uu.ufull)' duluclul

- million of .,HPA' lcavm"

;\piacllanls) i.c.

under

Clition.
atin /\pnl 2014 Mxm stry: of°

aining’ a provmon ol Rw IOO million

.(.d lo

anamount of Rs.92:542
Rs.7.458 million_for- ¢

he, petitionérs (now
249 cmplm e who belonged (o medica

l prorcssxon and came s
s per DFA (LADD) S
elter dated 09.05 2014 ‘Was  issucd by FA's o
Organization 1o AGPR for stoppagc of HPA to non-cnutlcd cmployccs and =

it ‘was' duty of AGPR lo take action: on the said - letter
, cnmlcmcn( It was praycd th

. ; at the Petition’ was an
A © CADD & DGsI:, therefore,

'Ef';";t:.spondcnl\. Now (e

the criteria - of cnmlcmcnl of FHPA,
_undc:slandmg DO

and decide

.ldll‘llnl\ll‘dllVL l';suc wxlh
the Pinanee Dwmon ln. excluded- ﬁnm the list
Finanee wa.\mu h

stanc, 10 s pen .tllowcd W approbage s
been submitted by

a8 come i with dll'!cu.m
ind lex‘()l).llL Nao ll)&.lc.ll‘ reply has

llu. rt.\,)onduu\ for dupnwn

I the appellants of (hejr.
legitimate rights, A

arge namber o(’ unplny&.ca of the ©°

“ederal (;ovunmcnl .
similarly placcd. arc gcmng. the said advan

apc Why, then, the appellants

ch wnllcn in the comuncenlts. belore _
l.«.lanubad and the Federal Scrvice |

be cl«.pnvcd is not clear ﬁom what has be
~ the llon® ble L-.lnumbud lhgh (.oml

_ Tribunal."This scemns to be dlscnmmnlory lrcalmcnt oftcndmg Article 4 &

25 of the Constitution or Islariic chubhc of P

akxstan, 1973. Further, tye- . . i:"“;
. :xppt.llants ‘have been dirccted bv respondent No.l to. rct'und“ the paid
amount w

luch is against the puncnplc of' locus pocnucntmc bccuusc. the .
Honblc Suprcmc Court of P:\kxslnn hns con..xslcntly held that e bcm.ﬁ
oncc granted and acted upon crcntcd a vested right wluch could not be
wuhdra\\'n umlnlcrallv,(; \'lolauon of n

atural justice, It j Is an cstablished: | T

a Cl\’ll .‘ICI‘VS\H( cvm under Lrl()lICOllb ()ldu'
passed by lhc compclcn( aullmnly \vuhmw .m)' {;

latv that benefis reccived hy

ault on the p.trl ol civil ' o
servant could” not be | n.cmc:cd cven

i the bcnc(lcml order’ was -
sulm.qucntly withdrawn or ucuﬁ«.c( We

¢ are fuxu(u.d o ke this view in N

“the h"hl of the Judc'mcnl of Hon' ble Suprcmc Cour( of Paxx’slan reported in Co x

. . S i,
PLD '1992'sC 207, Hence. 10 this” extent, the xmpugncd orders are not ) \-<"_:,.._ S A
legally suxl:\mnbln. and liablc to be set asldt... o : . S 1 ‘)
1:'. :.I‘{ L
7. S Wc wauld like 10 make an cmplns,s on lhc'judg‘mcnts of the , i

I'nbunal in Appcals No. "24(R)CS/”0!J and 381 to 4_05(R)CS/2016 da‘tcd‘ .
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0s.10. "015 and. 141220106 whergin tlu. wnuow..\\ relating to Flealth

Allow .mcv. has .:lxudv been resolved. When confxonu.d with the said lact,

the respondents have failed 10 (lcm the Tact, As such, the .xcuon ol thc

respondents appeirs 1o be inconsistent in the light of the .uuu.xm.nlxo.u.d

Judgments on uccount of Asicle 25 of the

cqual rights and cqual proxc‘uon of law {or cvery citizen, To (.nsurc

uniformity, rule of consistency must be appliced while consxdumg the case

ol the n]\p\llnnl. Ninee e Plonethle Apes Cougt vide

s judpinent lu the
case n.pom.d as 1996 SCMR 1185 has .lln.-ady held lh.xl "

povernance demiands ihai the bepefiis ul the s

rule ol Bood
other civil servants also, who mﬁxy not lu. partics to the litigatioi, mslc..nd of’
compelling them to approach the T ubpn.xl or any other legal forum. Hcpco

the claim of the appellants is rcq'.nrcd to bc dccxdcd on the same analogy /

principlc as framed in thc cascs of Dr 1" arrukh Fiaz Lodhi and othcrs by the -
Tribunal vide its judgment dated 05 10.2015, LT 01 2016 and 14 12 201§

S.
xmpubnul orders dated 2] 03.2016 and 25 03. 201()

direction 10 the n.spondcnls lo continue the Fealth Allowancc alrv..ndy

pranted o the appeluants .wuc 2012,and o relund all dx.dm.uon made in

compliance with the impugndil unlsn within o periad ol une mMonth lmm

the date the \up\ ul”this J\lll]'lll\lll is revcivaad in their u“u.u Since the main

appceals hitve | teen .u.\.c.plv..d Misc. I’ \.uuuno are '-I.‘o .u.cc.plud

v. Judgment ta apply ail lln.- titled .lp])t..ll\ mutatis imutandis.
10, There shall bc no ordcr as lo cosls. .
1. . Partics shall be informed- accordmgly -
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05.10.2015 and 14.12.2016 ‘wherein the controversy relating to Health
Allowance has already been resolved. When confronted with the said fact,

the respondents have failed to deny the fact. As such, the action of the
respondents appears to be inconsistent in the light of the aforementxoned
judgments on account of Article 25 of the Constitution which guarantees
equal rights and equal protectlon of law for every citizen. To ensure
uniformity, rule of conmstFncy must be applied while con51dermg the ‘case of
the appellants. Since the Hon’ ble Apex Court vide its' judgment in the case
reported as 1996 SC 1185 has already - held that “rule 02 good
governance demands that| the benefits of the said dec151on be extended to

other civil servants also, who may not be parties to the litigation, instead of
compelling' them to approlach the tribunal of any other legal forum. Hence, .
the claim of the appellants. is required to be decided on the| same

analogy/prmmple as framed in the cases of Dr. Farrukh Faiz Lodhi and

others by the Tribunal V1de its Judgment dated 05.10. 2015 11 01.20116 and -
14.12.2016.

|

8.  Forgoing in Viéw and following the rule of consjstenéy, the impugned| orders
dated 21.03.2016 and 25.03.2016 are set aside with direction fto the
respondents to continue | the Health Allowance already ~granted to the
appellants since 2012, and to refund all deduction made in compliance with
the impugned orders within a-period of one mohth from 'the” date of copy of |
this judgment is received in their office, Since the main ‘appeal have be :
accepted Misc. Petition are also accepted. ' ] ,' )

: !

9. Judgment to apply all the titled mutatis mutandis. | ;' l . i
10.  There shall be no order asto costs. | |
I1.  Parties shall be informed accordingly.

ISLAMABAD | , S ,’
18.07.2017 . IR ST i
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Muhémmad Aft_ique ur Rehmaﬁ '
ete. . (in C.A.81 1/2016)

Responde nts(s)

For the Appellant(s) Mr. Sajld Ilyas Bhatt1 DAG
(in all cases) Syed Rifagat Hussain Shah, AOR
- - Ms. Saadia Kanwal, S.0 Fin.
Mr. Abid Hussain Channa, S.O Fin.
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzaq, AAO MEG -
-Rawalpindi '

For the Responaent(s) In-person

For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC
{in C.A.216/16) Malik Itaat Hussain Awan, ASC

Amicus Curiae: Mr. Muhammétd Makhdoom Ali

Khan, Sr. ASC |
Mr. Slkandar Bashir Mohmand ASC
Date of Hearing 17.01.2018. -

JUDGMENT

UMAR ATA BANDIAL, J.— By leave of this Court

granted on 23.02.2016, 01.4.2016 ‘and 12.12.2017 in the

several connected .appeals before us, the appellant Federal

Government challenges the judgments delivered on common

questions of fact and law by the learned Federal Service Tfibunal

on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments

impugned in the connected appeals deelare the responden-t

employees of different institutions functioning under the

Directorate General of Special Education (“DGSE’f) to be entitled

to payment. of Health Allowance granted by‘ the Federal

Government v1de 1ts Office Memoranda dated 04 02.2012 and.

06. 2 2012. These Memoranda are 1ssued by the F Flnance Division

(Regulations W1ng) Govemment‘ of Paklstan 'pursuant to

approval granted by the Pr1me ‘Minister under the Rules of

Business, 1973 It would be useful to reproduce the two

= 2 e
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memoranda containing the terms and conditions for the‘grant of

» ~  Health Allowance to eligible persons:

“Gevernment of Pabstan
Finance Division
(Regulations Wing)

F.No.2(13)R-2/2011 Islamabad, the 04t Feb 2012 ' o

OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO : . g .
ONE BASIC PAY AT THE INITIAL OF THE ; . j
SCALE TO THE HEALTH PERSONNEL IN BPS . ‘ -
SCHEME, _ - !

° I
The undersigned is directed to say that _the: e
‘Ordinance No.VI of 2011 that sanctioned the Career Structure for i
i ’ Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. I
" Accordingly, CSHP is no longer in the field and all health personnel -
have consequently reverted to the' BPS scheme. In order to s
compensate health personnel for the loss .of benefits sought under,
CSHP while preserving their status as Civil Servants, it has been ) ’ i
decided by the Federal Government to grant adhoc allowance equal . : f i

to one basic pay at the initial of the scale to the heaith personnel

in the employment of Federal Government, in BPS scheéme, with . S oo

effect from 1st January, 2012. This will be in ‘addition to their )
existing pay/allowances in BPS Scheme. S

2. : . ' This Division’s OM No.2(13)R-2/2011-698 dated 17th
November, 2011 may be tregted as withdrawn w.e.f. 26.12.2011.

Sd/--
(M. Munir Sadiq)
Deputy-.Sr;cretary R-1)* .

TRER

' “Government of Pakistan . : : s
Finance Division ‘ it
(Regulations Wing) '

F.No.2(13)R-2/2011-777 - ~ Islamabad, the O6}h February,2012 If
' OFFICE MEMORANDUM | ' i

‘Subject:  GRANT OF ADHOC ALLOWANCE EQUAL TO ONE .

. BASIC PAY OF . RUNNING, SALARY TO THE HEALTH : k&

PERSONNEL IN BPS SCHEME. . ’

' Iﬁ continuation of ‘Finance, Division’s O.M, . T | i

No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the " ) i

Federal Government {o.grant benefit of one basic pay_of running . ‘ '

salary as Health Allowance to_ the  health personnel in the ‘ : i

employment of Federal Governiment, in BPS scheme, with effect
from 1st January, 2012. This will be in addition to their existing '
allowances in BPS Scheme. Also grant of stipend amounting to : . j
Rs.50,000 per month to the postgraduate résidents and Rs.24,000

per month for House Officers respectively w.e.f. 1.7.2011" will

continue. o K i : : j \
| sd/-- - o : ‘
(Manzoor Ali Khan) . W
Sr. Joint Secretary (Regulations)”
(emphdsis supplied) 4 _
2. Learned Depﬁ.ty Attorney General has contended
/ ' - that the Health Allowance granted by the Federal Government is.

available to health personnel in the employment of the Federal

/ ‘ Government in-the BPS scheme at three hospitals established in

R
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Islamabad narnely, Pak1stan Institute of Med1cal Sc1ences‘

(“PIMS”), Federal Government Polyclinic (“FGP”) and Nat1onal

Institution of Rehabilitation Me_d1c1nes (“NIRM”). The employees
at these hospitals do not have a‘caree.r structur.e in place after
the Caree'r S'tructure for Health Personnel Scheme. Ordinance,
2011 (“Ordmance”) lapsed on 26.1.2011. The Health Allowance
was accordlngly granted by the Federal Government as a form of

compensat1on. It is clear from the two "memorandadated

04, 2.2012 and 06.2.2012 reproduced above that the Health

Allowance 1s granted to “health personnel” However, the

composition of the category‘of employees that are eligible for the

beneﬁt has not been provided Lherem The re pondents who are
several hundred in number are unrepresent’ed by counsel. In
view of the f‘act that a large number of employees are affected by
the instant controversy, the Court has stmght assiefance from
Mr. Muhammad Makhdoom Ali Khan, Sr.-ASC and Mr, Sikandar
Bashir Mohmand,‘ ASC as amicus curiae in the' rnatteri

Mr. Slkandar Bashir Mohmand ASC made able subm1ss1ons

'befOre ‘the Court that h1ghnghted 1mporta'nt facts and

documents on record Which simplified the ~ controversy
appreciably.

3. It 'transpires that an Office I\/lemorandurn dated

27.03.2012 by the Finance Divlsion (Regulations Wing) clarifies

that the term “health personnel” used iri the above mentioned

‘

memoranda bears the meaning given to that. expression in

Section 2(b) of the Ordinance.- This def_inition refers to the-

contents of Schedule-I to the Ordinance which specifies the

service providers who clualify.as health personnel. A perusal of

Schedule-I shows that five. categories of service: pro‘viders are

orsamrIe
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classified as health personrel, namely: Doctors, Allied, Nurses,
Paramedics and Support., The services specified - under the ‘

- categories of Paramed1cs and Support include- Teachers

Audiovisual Operators Techn1c1ano, lerarlans etc

4, The administrative Ministry for- ,the .'healthv’
institutions of 'the Federal 'Govemment at Islamabad is .the'
Ministry of ‘Cap'ital Administration and D:eveloprrient Divieion
(“CADD”). It is an admitted fact that vide order d‘ated

13.03.2013 the Ministry of CADD granted the Health Allowance

to the employees of the DGSE and its allied special education

1

centeérs/ institutions including National Trust for the Disabled.
(“NTD”) and the National Council for Rehabilitation of Disabled -

Persons (“NCRDP”).  The "‘res‘pondents were thereby

acknowledged as beneficiaries of the said grant and were paid

the Health Allowance with effect from - 01.1.2012 wuntil

127.10.2014, when the Finance Division informed the Accountant

General Pakistan Revenue (“AGPR”) thét only health personnel

working in Federal Government hospitals  and vclini-cs were

qualified ‘to receive  the Health Allovvance. " The -AGPR

oorrespondingly instructed the DGSE to stop payment of the

said allowance to its employees as no, budget allocation for the .

said emolument Had been made in the financial year 2014—15.

S. The dis‘contimiation of ‘theirl.Health Alloxyance was
taken to the Islarnébad High Court by somel'of the responden’ts.l
Vide order dated 17.9.2015 the learried ﬁigh Court réferred the
dispute to the Secretary CADD for passing a speakmg order
thereon; and till then restramed recovery of past payments of

the Health Allowance from the affected emp‘loyees of D:GSE and

allied centers. The Secretary CADD heard the parties and by.
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order dated 21.3.2016 rejected the entitlement of the.

respondents to receive the said allowance. The pri_ncipal ground
of his decision .is ‘that'en‘lployees of the DGSE were engaged in
the process of education, tralnmg and rehat )1lltat10n of disabled
children and therefore did not fall within the ambit of a health
organization. The respondents successfully challenged the said
order before the learned Federal Service Tr1bunal whrch has
inter alia, by the impugned judgment dated 18.07.2017 decla‘red
that the respondents are entltled to the grant of Health

Allowance

6. Learned Deputy Attorney General has contended

that after the lapse of the Ordlnance that had provrded a career

str'ucture for the doctors nurses and pararnedn:s Working in

PIMS, FGP and NIRM the Health Allowance was granted by the
Federal Government as compensatlon to the said health
personnel. He was, however, unable to show any
contemporaneous direction 1ssued by the Mln1stry of CADD or
the Mmrstry of Finance that restrlctcd the grant of the Health

Allowance to the - claimed employees of the three hosp1tals

' spemﬁed by him. As already notcd above the defimtron of health

personnel provided in the M1n1stry of Finance - Office

Memorandum dated 27.3.2012 is wide in scope and there“fo;'_re

unhelpful to his plea.'

7. We - have examined ‘the def1n1t10n of “health

personnel” adopted by said memorandum dated 27.3. 2012 from

Section 2(b) of the Ord1nance which is to the followmg effect

“b) “health personnel” nmeans a person who holds a post in any -
instltute or ergamzatxon dehvering servrcos in the health
sector and mcluded in Schedule 1, but does not include:"

i) a person who is on deputation to the Federal.

Government from any Province or other authority;
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ii) a person who is employed on contract, or on work

o 3 BN . : . . : :
\%: charged basis or who is paid from contingencies.”

8. It .is noted that.th"e, .for‘eg‘oing deﬁnition' of health
personhel covers’ persons holdlng posts in any 1nst1tute or
orgamzatlon Who are delive ring setvices in the health sector that
are included in Schedule-I to the Ordinan(:e. Learned Deputy
Attorney Geheral was unable to distinguish the respondents,

who are employees of the DGSE and allied 1nst1tut10ns / centers,

NCRDP and NTD, from the paramedic and support staff

posmons that quahfy as health personnel aecordlng to

Schedule-I to the Qrdmance-. It is not denied by the appellant

that .education,’ training and rehabilitation of disabled persons

R

are services provided in the health sector. These services fall

TP et o SO

within the terms of Schedule-I to the Ordiriance. and therefore

the providers thereof qualify as-health personriel.

9. ‘ _Aocordingly, not onlydo the respondents fall within | S
the category of persons who are, in terms: of Fi'nahoe Divlsion - | 4 “
Memoranda dated 66.2'.2012 ahd 27.3.2012, cligible for grant of - F
the Health Allowance but. the1r ent1tlement hes in fact been | r ]

admitted by both the Mmrstxy of CADD and l\/l1n1stry of Fmanee

‘In th1s respect the aforementloned letter dated 13 3.2013 1ssued S : 1

by the Ministry of CADD 1‘s referred. Also the affidavit of the

Secretary Finance, Government of Pakistan filed in the'

o s

~ Islamabad High Coﬁrt pursuant to that Court’s order dated
420.8.2015 passed in, Writ l’etiﬁon No. 4007 of 2014, speciﬁcally
1ecords that the proposal approved by the Prime Mmlster vide
Summary dated 25.1.2012 did not restrlct admlss1b1hty of the
Health Allowance to the personnel of . Lhe three hospitals

AW/ (identified by the learned DAG) For that reason the Finance
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Division Memoranda dated 04.2.2012 and 6.2, 2012 made the .

allowance available to all health personnel employed by the"

Federal Government in the BPS Scheme

10. ' As'a result the said allowance was pald to the - ; !

health personnel of the DGSE and its alhed 1nst1tutlons until”

27.10. 2014 when the Finance D1v131on 1nstructed the AGPR to

confine the grant of the allowance to emplovees of Federal

TR T R

Y;q o3
o Government hospitals ‘and clinics. This instruction represents' . ' 'l ' 5
~ merely a change of opinion which is not occasioned byan
amendment in the terms of eligibility for the Health Allowance. - J

' Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and - o
27.3.2012 issued by the Finance Division, Government . of

Pakistan still hold the field in their original terms, there is no ‘ a j

merit in the objection by the learrned DAG to the entitlement of

therespondents to clairn and receive the Health Allowance

11, As a secondary and also tenuous argument leauned ' S :

ST

Deputy Attorney General contended that Lhe Health Allowance is

£

granted under executive fiat' W1thout any stal‘utory backlng

O

therefore the same can be withdrawn by the Federal Government ' "

at any time. That is clearly a flawed contention. It is admitted

TSR AT S
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- that grant of the Health Allowance and the terrn's of eligibllity,'to

receive the same were determlned hy the competent authority, |
Ministry of F1nance in accordance with Rules of Busmess of the
Federal Government The or 1g1nal terms of the said lawful grant‘
still hold the f1eld. These were: acted upon and payment of the
Health Allowance to the respondents has conferred a’ vested
nght upon them. In such circumstances, the executive is barred.

by the rule of locus poemtentzae frorn un11aterally rescmdmg and

/ retnevmg the benefit avail'ed by its recipients. Reference is made




i

to Pakistan, th‘rough the Seéretary,~Ministrv 61” Finance vS. |

" 4 ~ Muhammad Himayatullah Farukhl (PLD 1969 SC 407) and - ’

’I‘he Engmeer-m Chief Branch vs Jalaluddm (PLD 1992 sC ,

207). Therefore w1thout a change of the terms of eligibility for . |
the Health Allowance even the prospective m{clusmn ‘of the
. respondents from recelpt of the beneﬁt shall constitute arbitrary

and unlawful action.

. 12. ~ In the circumstances, we do not find any error or

defect in the impugned judg.ments of the learned Federal Service :

Tribunal dated 05.10.2015, 11.1.2016 and 18.7. 2017. o S
Consequently, these appeals are d1sm1ssed and the entltlement
of employees of the DGSE, allied 1nst1tut1ons/ centers,. NCRDP

and - NTD to receive the Health Allowance is- afﬂrmed i

ian Saqib Nisar, CJ SR [ﬂ

Sd/- Unzal 4 -Biiﬁdial, g -lt

. Sd/ - lfyaz ul Ahsan, b 4 T
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Ofﬁce of the

- Accountant General
- Khyber Pakhtunkhwa Peshawar
- Phone: 061 9211250-53

No HAD/Allowances/Corresp /2017 18/422 - Dated:19.04.2018

- To

- The Branch Officer, T e

_ Pay Roll-4 Section. o - o
Subject: . COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED . °
o . IN_CIVIL APPEALS NOS 1631.2112/2017,216/2016 & . =
MW’ " o

1 am. chrected ‘to enclose herevv1th a c0py of AG)(TM)' B
" No. TM(F)/T 40/Health: Allowance/2017 18/138 dated - 05.04. 2018 '

alongw1th Honorable  Supreme Court J_udgment fo‘r further complllance,‘-

©‘under intimation to AGPR Sub Office Peshawar accordingly. : ;

, D'WMy Document\HAD Sectioq\éomplainf regard,doc
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e T T T OBFICEOFTHE |
JACCOUNTANT GENERAL PAKISTAN REVENUES |

%. ' o SubOffice.
| .. ‘ . PESHAWAR

| Ph No:(091-9211278), Fax No: :091- 9211301 |
@’“m"“'a ( :

No. TM(F)/’I‘-40/Health Allow./2017- 18/ X2, , ‘Dated: 05 .04.2018

C o, T | B B =N
T \/l“he Accounts Officer (HAD), : S 3 .
. Office of the Accountant General, = =~ = N

Khyber Pakhtunkhwa Peshawar..

Subject: COMPLIANCE. OF JUDGMENT DATED 17. 01 2018 PASSﬁD IN CIVIL

APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806-811/2016 BY THE S

SUPREME COURT OF PAKISTAN

Please find enclosed herethh the Accountant ‘General Pakrstan Revenues, '

Islamabad letter No-TM/18 64/C1rcular/2017 18 Vol-B III/589 dated 12.03 2018 along-wrth 1ts

l
enclosures on the above subject

The Supreme Court ‘has made the employees of Drrector General Spcmal
Educatxon its alhed lnstxtuuons/ Centers, NCRDP and NTD entitled . for Health Allowance.

‘Hence, the Drrector General Specral Education has been transferred o Province under 18““ :
amendnient and become a Provmclal subject. It is kindly requested to take the requlsnte actien on .

the above noted subJect Judgment under mtnmatron to thrs office for onward subnussxon of _

: - comphance report before the court " o /éz
o | ,‘ Accé/; '

)
‘ AGPR Sub Ofﬁce Peshawar
l l

' Cap v f orwarded fo Acco""ts Oﬁ fcer (T M) Off ice of the Accountant (;eneral Pakistan ReVenues 'r .

l

G-8/4, Islamabad. i
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PESHAWAR HIGH COURT, PESHAWAR.

, FORM ‘A’
\[FORM OF ORDER SHEET

Date of Otder

- ORDER.OR PROCEEDTNGS WITH SIGNATURE OF .

or Proceedings
1 :

* JUDGE/JUDGES
‘ ‘2

119.09.2018

‘W.p N0.43(:)1-P/2£18 with Interim Relief.

'Pr'esent: ‘Mr. Muhammad Khursheed Khan, Adyocate;

] Today, the ;learned counsel for the 'petitiOners broduced
| : ' ‘ ' : ‘ .

. Lo ' )
:reminders of Accounts Officer has failed to provide the

|
5 system under ObJCCt head of health allowance is still awalted.

!counsel for the petitioners

. Mr Moeen-ud- Dm Hamayun, AAG for the
g respondents

. : **;k
Despite direction of this Court dated 11.09.2018,
} N .

the Advocat'e' General Office failed ‘to check .the‘ relevant

l

consequences of the impugned. letter dated 03.06.2018.

l

| ‘ s - .
another letter dated 14.09.2018, whereby the Director Social

T |

_requilsite adrfnissibility of health professionalallowance from
o | | N

Finance Department and release of budget through SAP

personally appear before the Court and ‘explain his’ position.

quarter ie. respondent No.2 and apprise the Court about the '

| P -
Welfare & Special Education Department - despite repeated | ;

The letharglc and disobedient attitude of the concerned ofﬁcer 1
has exposed him liable to be dealt w1th under the contempt of

Court laws, however',, taking lenient view, the Secretary !

. EXAVHNER
Peshawar High Court

Finance Khyber Pakhtunkhwa, Peshawar is directed to '
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- . ;
Y. l

|

Intenm Rellef

pétiti(é)ners. |

o

o .
| |
| |
( :
i !
{ i
i I

| l

W v+ eewm o bae . . i

Date of Presentalti
No of Pages, | ]

Copying fee...

Date of Prepar: tmn of Copy...._. - 5 (7
ube of Delivery of Cops ... .2‘5 Q

¥iepived By ol .4--“./ LQ///"‘} i :

To co‘me up for hearing on 04.10.2018.

\ Notlce for the date- ﬁxed In the meanwhile,

’Profesésionél health allowance shall not be deducted from the

*Ayub* Hon’ble Mr. Rooh-ul-Amin Khan & Hon

"ble Mr. Justice Qalandar Ali Khan.




i B o ' , ‘ 7, ’
(‘.O\'/! SFUNVEEENTT ﬂ‘- [V '? PAIKHT L] \H\"\'\l.ﬂ
EAKAT, USHR, SOCIAL WELFAR B, SPECIAL EDUCATION

& WORMIEN ';‘ MPOWIERMENT DEPARTVENT .
SUMMARY ¥ C)P PR o\/|\ Cial. BINET

Subject- DRAWL O F HEAI TH AL l_o.w,m\zc:iiz BY THE EMPLOYEES OF
. SPECIAL r;pucm,om | T .

"r‘f\""/

WIP.N©.430/2018. NAZEER SHAH VS GOVE mr\w- OF KHYBER
PAKHTUNK,-{V\/A-\ ’

o
l,

'Before the ~18" -constitutional amendment the emplovees of
l «éd:c.’hi S!ﬂéu
}

DlrectOIate General of Spe ea} :d'L.cati'on Islamabad were alloy

‘[
01.04.2011, after the 180 ‘um numont they were working under

he Suerolary,

Social Welfare Department, i< ‘“\’ln‘l n-«-ﬂ!.\mt‘u,l-\ln-\.-.“:z‘ Tiil ‘Lhmu cenadtition and wined
{ t

01.01.2012. the petitioher were re'ceivmg Fealin Pr sioral Aiowancn vide
. | : ‘ . i
Finance Dlvxsf on (Regulation Wing), Islamabad ,\IoL cation (Annex-l,
' ! l
2. . This allov'vqnce was stopped by. federal government ;-:-.‘irn::: accordiigly

- Ihe petitioners filled a uemce appeal in Federal gervicc Tribunal, !u learmahedl, .xn.u

~on 18.07.2017,/ the Federal Service Tribunal decided in favour of 1! ¢ pelitioners

3. A Thc F cdelal Governn ent then challenged the JUCnglh / Joulnlnn of

lho Federal Service rnbunal in the Supreme Court of Pa[\l‘ tan bul Hw uw X0 uurl "

- also decided in favour of the petitioners (Anncx-'ll) | i

, : | o G
4. A.tet shn(mg thc suwces from - lcdcrdl Governmcn« to -Provincial
()overnment of Khyber Pam“ nwa, the emp oyees of Speual _du.catfon werg

\leeervmg the said quwa

nce provisionally on 12.06.2018, the Accountant Officer, -

(PR-04) office of the Account nt General, Khyber Pa}’munkw‘a lias written a‘ L
!

| ' .
e tter to Deputy: Commxssuone[ Peshawar with a a copy to Dlrect( S l._\/Veifar.e.-_:“
l t :
and Secrctary, Fmam Dcpulul]’ nt t at budget for thc Heal h A towmce h

been allocated but the same hes not been uploaded LO the SAP ( on puier Sys lum
lill date. /\ccountant Offcler (PR-04) further clarified ! that the Aecou'\mnl Cmrmml ‘

Qffice has released the paymen {Health A!lowance) o these cmpluyc:t 9 1 The

ranuest of Social Welfarg: Depa iment in comphance of the Judemml of c.n.{,"xri.n'rle

(aurt of Pakistan dated 1 7 01 2018, orovlsw.lally and subject to lts,m(m1l::'.sH'>lI'ilg)

(

[
i
4
i
]

i
[
-




o GO%\/ER'\ RENT OF K \,‘Yamea\x HTUNKY {v\m A
7 AKAT, USHR, emmox_wr_i CARE, SPECIAL | EHUCATION
& WOMEM _x\ﬂ.DO\f\'Ef’x \f‘c\‘\ D:PAR CIGT"\'\ T '

e oo

su\ch\r‘v‘ OR PRO\/ N SIAL CABINET:

................ i

Gubject:- DRAWL O <Hr/\1 H A AH v\rngg;z-. By THE E u\mw .....

SPEC\A_EDUCA_TlO_i_\L . . ; L: .
Wp.No.4 R SHAH VE GOVE Ri\{r\rmxu OF .t H;};_g—_;;g

-‘PA‘KHT\'JNKHWA_ | o o |

v-hom Finance Departmem Knyber P Khxunknwa and that in. cace ihei released
. pudget is not beeh up\oladecs ;o the SAP System, the pa\/ment §Of IHealth

- Allowance wm be stopped (Anne,\ By ' N o

\ ' 1

5 - Accordimgly the emp\oyees.of Special Education fmed aw

| unc\c>r'artic:\e199 of - the‘\ consutut\on of Pakistan, 1973 and loqpos lad for

drit petition”

V

suapension of- the above mentxoned letter of Accountant Oom)m\ K\\\/\J(r :

Pakhiunkhwa. and'for commuat'm of Hea\th A\\owance On 19()() )O 3 h\ nn

artlor sheet 1ssucd by h‘m\ \onm ahle Court in the subject wn\ peu Hof, thor u\\lrt
i

l\\lu(‘\(‘d the Secretary, ﬁmamo De nartmcnt Khybm Pakhtunkhwa \(P por -m\u\\\y l

appear before \ho c‘ouu\\on 04.10. 2018, In comp\mnc,c with the m\n OlLllJl e
- Secrelary, Fmance Department appeared hefore the court on 04.10. 20'\8 and \\
.' honorablc court chroc‘tor\‘ thc Saere tary,- Finance Ne pm\mcm\ Wt Dmh ...... mn \\
Heallh Anowance shall not be deducted from the petmoners (Anncx V.
\ i | | .. N

-t
I

S ) Finally, in compuanm Wlth the oxdus of Honomb\e Peshawqr' Highg
Court Peshawar “the Secretary Finance Depal‘tment requcsted vldc '\\b omco',‘};‘j

‘\etter'No. SO(L\t)/FD/S\ 7521/20\3 dated 01.10. 2018 advnsmg th\s departmont‘

lo move a summary bel q Hhe Administrative Dcp'mmcnt after thovough 'm'\\ysm

forthe approval to Chxef l\mmskcx Khyber Pakhtunkhwa (Annc,\-\/l) o "

7. Pufs;ua‘ncc: to the orcdar of Peshawal l.xgh Coult Pesmwm dat(,d

04.10.20'\8,. the Chief l\f\\m\ster Khyber Pakhumk‘wwa is rcL{uested 10 a\\ow ihe o

ealth Allowance to \ho pelitionars and implemen nt \he order of U\(‘ 1'\()\\(.\”,\\.\\.

courl. 2N ‘ o L

!



ISR — o

» ‘G'OVER LMENT OF KHYBER PAKHT UNKT lVVA
ZAKAT,; -U.SHR SOCIAL WELFARL., SPECIAL EDUCA T IC)N
:'&:EWCJ VIEI\ ElVlPOWE RMENT DEPAR’ ﬂ\/]LNI

3

SUMNARY FOR DROVH\!CIAL CABINEI

%PEC‘I/\I rDum\rlor\ _ B
‘ . :

PAKI- IIUNKHV\/AQ, _ | L
y i , R
B, . On the‘observauons of Finance Departm t the departman| of Snoninl

Wulmro responded ‘and p;ovul.\,.s the ru \|uz site infermation. The  Finanao Lot

Khwlhor IJ'H\htunl\hw"x pmu..u“ that’ llnu subjeel case apay be o placed imlun L
| ‘ y

Frovincial Cabinet (01 approprnalu_ o:dx.u with regard to the appxova! ol llw Proputio

“allowunea in lmm of C“amul PDeani: Clun .Hun-u\-\ Hh the dssue of overpaymant and (!.lll\m i
1 ! , ,

matlers (Anncx V1), ‘ Lo ' , o

9. . The C,hxcf anétu }\hybc' ‘“Jl\htum\h\w in Para-20 of the ww{\.xmry has

rllmncly accordecdd appxovul lo Pl 1¢e he subject issuo baeloro (he meating nl;l’t‘(nvm(.‘il:ll .

Cablnet for approval plcnae o o _ co
, i

! i

l

| * ' .
10. ) The_FbrovimCIaI Gabinet is raquested to aliow the "Health Alows artce” o the

1
pelitioners and implament the grdor of Hu Flonorable Gourt, }

A £ "
‘ ) /,//7 / L‘ll 5 :2 o/
(MUHAMNMADTOREES Kian)

.o

l
li “u
. { .
. Secratary to Gove rnmant of Khy ‘ber Pakhtunkhwa
/ - Zakat, Ushr, Socia lv\/rlf:zro pumf Eciuleation &

' \/\/omon meowurnu,nt Dcm:lu.\ Ll

I

DRAW:L O F HEALTH AL LOWANCE BY THE EMPLOYEES OF =

WP.Ng. 430/201 3‘ NA/'"‘_R S}-'/\H VS GOVFPNMF\IT QR KHY‘BER'

2L



Govzmmnm' OF mrfsm PARKI

ESTABLISHMENT SND ADMN: mé_m'mx«:m \'k ,@

.

| CABINET WING )
No.SOC{E&AD|9-24/2019

_ Batexl Peshawar the 280 Dttbbf::’_ , 2019, |

The Secretary 10 Gmrt of Khybcr Pakhmﬂkﬁwa

zakat, Ushr, Social Wellare, Special Ldummm & Women
Depart:ment

i

cm;n CABINET

SUBJECT: DECISION OF THE_ MEE’TING OF I’Rovm
'DATED 22.10. 2019

Dear Sir,
he

| o 1 am directed to forward hemmth the following decision of t
meeting of Provincial Cabinet held. i a 22.10.2019 under the chairmanship| of
Chief Minister, lxhybcr Pakhtunkim for mmplumnmuon o .

‘aRAwL' ‘OF HEALTH ALL@WANCE BY THE EMPLOYEES os: SPECULL’
| EDUCATION WP.NO.430/2018 NAZEE:R SHAH VS GOVERNMENT OF KH‘IE’L:R |

‘PAKHTUNKHWA ‘ - , z

’\Decusmnoﬂhe(}abme’t L §

The Catinet appmvad Heéith Alowance to the ~da~'\fi‘i ved employees of |

i
\ Special Education Institutions at the: rate of ohe runmng basm pay o \

I
Zakat Ushr, Social W\e]fare Specx&i:Eﬁu‘caﬁofn:&j
Wbmen Empawerment o - KR!

o |

mxp‘lementatmn repﬁr‘t of thc Cabmet

gecision as rcqun*ed under ratle 25 (2) o of the Khyber Pakhiunkhwa Government

fules of Business, 1985 may- kindly be furnished on mp pmcm’y basxs to ﬂu:
tion Dﬁparsmrm A

i
|
k lmnlementmq lepartment

2. 1 am to reguest ﬂmt an

Cdbmet Saction, Aclmxm%tra

&N Commme.
k. | SEC?LON omcma (cmsmm o

Copy ‘C(:).? _
P.S to Secretary Admmisuatmn Dcpar‘t.ment ' |
PA to Additional Secretary {Cabinet] Admamsuamm Ih)epartmfl:jx?;t.

pA to Deputy Secrcmry {Cab met) Ad;mmstraum Pepdr

1

i, : | | u&;



L, GOVIRNM I ORHY s
' e AN O DRPART MENT
e LAY O WING)
NOT\F!C/—\T!ON o
— r.j_s ’

No.811/2016

Pakistan through Secretary Capi
Pakhtunkhwa (Prov'\ncia\ Ca,b'\lne-t)
rate of one running basic pa
Education Institutions from the

pakhtunkhwa.

The

Special Education ’lnstitutioné;'

Amenc;m\em. ;

|
E
!
|

Endst: No. & Date Even. i

above said allowance will be
of Khyber Pakhtun

rwarded for information @

No.FI’)_(;S_Q_‘;D_B-H)B-?IZO19. In purstuance of the
titled “Muhammad Atique-Ur-Rehman

I~ aital Administration etc,”
has been pleased 10 appr

y to the devolved employees working in

date of -their devolution 10

Dated Peshawar the 25-41-2019

gecretary to

Suprome Court of Paki
vis Federal Gpvemment of !
the Government of Khyberj' ‘
ove Hezalth Aligwance. at the

& Others:

admissible On!j""{o the
khwa devolved under 18t

Finance Department

nd necessafy'ag:t'\oh to the:-

1-&@

M .OF KHYBER PAKHTUN %(HW A

stanl Civil Appeal

the Special’
Prqv'\ncial Govt of Khyber
employeeé of
Constitutional

Govt of Khyber pPlakhtunkhwa
| khwa,

1
l
i
ol
|
4
!
|

Copy is fo
1‘4countant General, Khyber pPakhtunkhwa, Peshawar. o
nister, KhyberPakhtunkhWa. : P S

5 Pprincipal Secretary th Chief Mi
o Governor, Khyber pakhtunkhwa. -

elfare, Special Education & Women
khtunkhwa.

Principal secretary t
Secretary to
Director, FM
PS to Minister

3.
..

5.
6.
.

o

N ’k(. ‘t&'
BT r,a.l
- |

i

A

1

Social \'/\I
|U, Finance Department, Khyber Pa
Finance, Khyber |

PS to Secretary, Finance Depa ,

8 PS to Special Secretary, Fi

9. PAtO Additional Secretary (Re

10. Master Filen 25 1, . Sl
T 5“\ \X 13 R

b M

[

nance Department,'
gu\a’tion), Finance
\ .

SR )
' ‘__‘_‘:n./"

B
SECTION

Empowerment Deptt: I '

Khyber pakhtunkhwa. @
Department.. B "‘;':‘}'-f_i."

SEFICER (SR

FINANCE DEP\ARTMENT

|
T
i

i
!




To, - | T3k
The Chief Secretary, . S o . .
Khyber Pakhtunkhwa, Peshawar. 4

Subject: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH
"ALLOWANCE _TO THE APPLICANT W.EF. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION

INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012. '

Respected Sir,

With due reépcct it is stated that I am the employee of Spéc’.ial Education
Department and is serving as Supervisor (BP-17) at the Government Institute for the
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the
Provincial Government approved Héalth Allowance at the rate of one ru.nning basic pay
to these devolved employees working -in the Special Education Institutions from the date
of their devolution' to the Provincial Government. That the employees of Special
Education Institution under the Federal Government were receiving Health Allowance
which had been stopped/deducted from their salaries égainst which those” employees
preferred service appeals before the Federal Service ‘Tribunal, Islamabad and the same
have been allowed in favor of ‘the employees vide judgments dated 05.10.2015,
11.01.2016 and 18.07.2017 and the employees of Special -EduéatiOn Institutions declared

~ entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Sec.relta'ry Capital
Administration etc; VS Muhammad Atiiq Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by. the Supreme Court vide
its judgment dated 17.01.2018 and entitled the employees of Special Education.
Institutions for receiving of health allowance, That it is pertinent to ‘mention that the -
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon’ble Supréme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from the date of their
devolution to the Province. That in light of the judgment of Supreme Court and
Notification dated 25.11.2019 the applicant time .and again requested the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but
‘no reply has been received from the quarter concerned. That ‘the applic'a'nt feeling
aggrieved from the inaction of the authority concerned by not allowing/granting Health -
Allowance similarly to the other employees of Special Education Institutions preferred
the instant Departmental appeal before your good self for the grant of lHealth Allowance.

It is therefore, most humbly prayed that on acceptance of this Departmental
appeal the concerned authority may very kindly be directed to grant/allow health .
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 -of the Finance Department from the date of devolution to the Provincial
Government of Khyber Pakhtunkhwa. ' |

b’

Dated: 14.01.2022.- Anba ’ ﬁ
i You’re Obcdicntlyl .

w\O D
" Imtiaz Ahmad, Najb Qdsid (BPS-04),
Govt: School for Hearing Impaired Children,
" Munda Dir Lower

i
i( «



VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Imtiaz Ahmad (PLAINTIFF)
(PETITIONER)
VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

I/'We_Imtiaz Ahmad

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated.  / /2022 / / 0//7/,/
OLTENT

/

AMCJIZ ED

MIR ZAMAN SAFI1
ADVOCATE

OFFICE: -

Room No.6-E, 5t E loor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



