13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. q
(Kalim Arshad Khan)
Chairman
23" June, 2022 Learned counsel for the appellant present.

'Let pre-admission notice be issued to the other side for

reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

~16.08.2022 : Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

N ‘Reply/conﬁments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as prelimi
13.10.2022 before S.B.

ry hearing on

(Mian Muhammad)
Member (E)
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Form- A

FORM OF ORDER SHEET

/2022

Date of order
proceedings

31/05/2022

02,06 vy

2" TJune, 2022

| order or other proceedings with signature of judge

The ap'peai presented today by Mr. Mir Zaman Safi Advocate may
be entered in the Institution Register and put up to the Worthy Chairman for

proper order please.
REGISTRARY

This case is entrusted to Single Bench at Peshawar for preliminary
hearing to be put there on QZ Aé“%\lotices be issued to appeliant

and his counsel for the date fixed.

CHAIRMAN

Counsel for the appellant present.

Learned counsel for the appellant submits that similar
connected appeals are fixed on 13.06.2022, therefore, the
same may also be clubbed with the said appeals. Let this

matter be fixed with the connected appeals on 13.06.2022

before S.B.
(Kalim Qkhan)

Chairman
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© Case Title:* %//‘ 0 '//9 //b/ Vs é[?gc, Q/ .%: ﬂ%‘% :
| S.# Contents v L o Yes |No | .
Ll | This appeal has beeri presented by: My 7 2] ,fa% Ve
: ‘ L‘ - | Whether Counsel / Appellant / Respondent / Deponent have signed the N
=7+ | requisite documenis? - » e - -
- L31 _Whether Appeal is within time? o . v
4. | Whether the enactment under which the appeal s filed mentioned? vl
5 Whether the enactment under which the appeal is filed is correct? v
6 Whether affidavit is appended? B - e
7 Whether affidavit ig duly attested by competent oath commissioner? | v
) 8 | Whether dppeal/annexures are properly paged? L v |
i 9 “Whether certificate regarding filing any earlier appeal on the v
subject, furnisked? - o : ' ,
|__10. | Whether annexures are legible? L v ]
L1. | Whether annexures are attested? _ Y v
12, Whether copies of annexures are readable/clear?’ v
13. | Whether copy of appeal is delivered to A.G/D.A.G? _ v |
14, | Whether Power of Attorney of the Counse] engaged is attested and v '
- | signed by petitioner/appellant/respondents? S L
15, Whether numbers of referred cases given are correct? - _ , e ~
16. | Whether appeal contains cuttings/overwriting? T : AT
17. Whether list of books has been provided at the end of the appeal? - e
i8. Whether case relate to this Court? . - - T
19. Whether requisite number of spare copies attached? T
20. | Whether complete Spare copy is filed in separate file cover? v
21._ | Whether addresses of parties given are complete? ~
22| Whether index filed? | e v
- 23 | Whether index is correct? _ - T
24. | Whether Security and Process Fee deposited? an . "
‘Whether in.view of Khyber Pakhtunkhwa Setvics Tribunal Rules 1974
©25. | Rule 17, notice along with copy of appeal and annexures has been sent
to respondents? on - S - ' .
B 26 | Whether copies of comments/reply/rejoinder submitted? on '
|7 Whether copies of comments/reply/rejoinder provided to opposite.
L iparty?on. | '

It is certified that formalities/documentation as required in thé above table have been fulfilled.
. Naxlne:' . MV 24”'"’”” %4?4"
Signature: | M" @@ o

. Dated: - 2. /&,%}7/;- -
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THROUGH:
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MIR ZAMAN SAFI

ADVOCATE
Office: Room No. 6-E, 5™ Floor,
Rahim Medical Centre, Hashtnagri,
Peshawar.
Cell: 0333-9991564
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAl{ v li‘:}"{“‘; '}Tg}}f,‘l”'\fll"l\‘l‘\‘\'\‘ o
APPEALNO._J36 1022 o 72—
Miss. Shakila Bibi, Vocational Teacher (BPS-10), Dn(cd_L_D.LL—gLZQZ e

Govt: School for Hearing Impaired Children, Munda Dir Lower.
......................................................................... APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Sccretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5. The Director of Social Welfare, Special Education & Women Empowerment

Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.c.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
+e—rAmyof the judgment of Apex Court and Notification dated 25.11.2019 from
"the date of devolution under the 18" Constitutional Amendment to the
kﬁwﬂrovincial Government i.e. w.e.f January, 2012. Any other remedy
\r-va which this august Tribunal deems fit that may also be awarded in favor

/’ 0 ’r of the appellant.

N

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Vocational
Teacher (BPS-10) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control

of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
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Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 1is attached as
AINIIEXUIC. et eeeetennaneressssnsnsescssnsssstsssesssssccssssessssssscsssssssocssnse A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as annNeXure.....oceeveuiiiriininieineeciineennnn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips

are attached as aNNEeXUIC...eeiiiiieeiiireriiesretcesessernresstrcossesasssonne E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.....ccceeceeeeieecaennens F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
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for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure....cceeveeiiieiiiieiiinnnnnnnne. G & H.

8- That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as annexXure...cceveceeeeieriieroneeneiieensncnaenns L

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority

concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATINICXUTIC . s s e eennasseenmmesesssesessscsssssssesssssssssscsssnssssessassssssssesnnes J.

10- That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.
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G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

G e By
SHAKILA BIBI
THROUGH:

MIR ZAM AFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3- ANY OTHER CASE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR
APPEAL NO. /2022
SHAKILA BIBI VS SPECIAL EDUCATION DEPTT:
AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

7

MIR'}\Z/(A SAFI,
Advocate

High Court, Peshawar
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- Consmuuon of the Islamic chubltc of I’akxsl’m. 1973 and covcrcd mdcr i
Scctxon 2 (b) of Civil Scrvants Act, 1973 werc c_nmlcd to all pnl and ‘
allowances pruunbud by Federal Government for its uuploycw. 19 trl,hcr'.?"}
stalcd that ﬁn.mCuI dircclive contained. in Mlmaxry o Finance o.M.
' No 2(13)R-2/”011 dated 06.02.2012 .was’ \mambxguous :md clca{ﬂ&l 4:
supuhu.d adnmsxhuluy ol Health ‘Allawancee, o .\ll lu.allh pu&on wli iu';i
| 1

! -'.“".
'cmplovmcm of Federal Govumm.m in BPS Scheine but dc.\pllc lh"rs::ud

[ 4

R
notification of |l\c Finanee Division, llu, .\pps.ll.uus were (lupuva.d ol the. ¢
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’ appcll:\ms n.rcn =d- w the

- JOS(R)CSQOIG :md praved

“the snmc}cl:jim vndc order d; Hed 2! , g
’ -once sranted angd aclcd upnn had er o
- Withdrawr, ‘umla(cmllv
wlcnmcd comm.l for lln.

\'ond ab mnuo coz

- fall pndvr the 'lc.uu.w" ol
a person whe hcld a post in .mv

“in the, hcalth scctor and mcludcd in S(.hcdulc.-l

“same on |4 03 2013 on.the groun

- of education; training . :md ruhnlnh(.umn of dis;

.. DGSE cmployccs \\nhnut cu..c.xrrcnm. of (h" Fin

456810 s7.iu<)cs/znm_,'g-.xc. wilh M, ps,

5'“" bCllCUl‘ In 'i‘ mm'l of lm \usmn the h..xrn-..d u.)m‘bcl for (i

|IIJL'I‘L‘ILI1(‘. OI' FST dated 05.10. 2015, 1) .01. 2010,
18.0s. 20!6 and- 14, lZ...(HO pm.\cd in /\ppul % No ""4(!{)CS/"‘OI 5, 867 1

S72(Rycsra01 76w 1y, RITOI 13518)CS/2015 g -sal'kn

for the Same relicf? e lcn;ncgl counsel

vehemeny)y argued tha (lu. .z.spomlcnl -Finaneg Dwtaxon-w

2s blowing iy

_ S [
s on Ure e h.lud it had i i S

and cold in (hc same bre .uh .xdmluud the chum ol

th Jp,l‘-llu-“o lu pai‘..

3 oal thar ,..l..n\xsg Coin;
Islamalyay Migh. Court

nently ..I..(: i he H"' ble -

AP
. lslmunbad \vlulc on the olhu' hanel

» they dccliuu.l

.03, "016 Hc. coniteride] that the bcm.ﬂ

c.uc(l a vu(ul u-'hl Which coulq not be

i violation of | puncxplc of n
.npp-.ll.ml lasily’ arpucd (h

atural nmu..t. Hu.

at nnpugnu.l orders wepe
AM-no). siudice and having

N0 stinctity  af 1w n
\\nh(lrn\\'.ll / \mpp.q-v. ol sal;

Y unouniey 0 punislinieny which could not

be .nv‘:rdcd \w(lmul adopting (he due process of fhw. pmvulul undcr the

(;uu.rmm.nl St.rv.mts(l Hu.'«ngyumll)nv...u)luu.)l\ulm 1973 . P

4,

- The: nppcals were resisted by the rcsponduus ll was s(a(cd

(hm the said nllowmuc wirs Lot

.xdnm.\.:hlu to the appcllnn(s as they dld nT
huhh nt

 PIsonnge] | occausce hz.nlth personnel mey

institute or orgamzatxon dchvcrmg services

[t was {urther submxllcd tha

the Hcalth Allowancc was nllowcd provis lonnl!v to the .;ppdl Wiy By the T

AGPR on the basis ol"C/\DD Division’® s lt.ucr dated 06 08. 2012 bud o

subscqucntl)' that Dlv:sxon sent a reference (o (he Finance Dlvmon (o seekf

its concurrence for admms&bllu} of I-{Lallh Allowancc which repretted thef . S

d - lha( llu.y were mvolw:d in .hc process

abied. ulnldxcn HIMY persons

with d-w:lbllilit,s and, huu.u umlld not be declared ax hc.nllh pursonnel o

beeome cntitled for the said .ulluwuucc. The CADD on 13.03.2013 in it

Communicution (g AGPR t.nn\cw.d snm.llon or the Hc.:\lllr/\llow:mcc o

ance Divisicn tand: the
AGPR made provlkmnal oavment” o the appellants, whxch ‘was

.\ubscqucn(ly'clxsmnunuccl .mu' verification ol umllcnn.nl in ordur

prevent the misuse of lhm 1'Io“anbc by non- cnmlcd pcxsounl.l. It was -

submiticd by respondent No,2 e health .xllow‘mcc. wiis - Lranted: \Vl(h (lu.

v
.




. . TS vs6s xu_sv:s(u)"c:saq'm; ete. wilh M.ps,.

L]

- .\pprm’.ll ot the 1 Time Minisic

" through o SU:nmary
lhru: lv..du'al Governmen Hospitals ie. pakis
hcu_m.c:. F.G. Po!vuhmc

!“lu, Dxxcctor-uc. (xunu‘

:;pu:mcally movc,d for -
:m Instituie of Mecdicul

Rclmblhmuon Mcdlcu)c

nl of Spccml E(luwu(m & Socm! Wclr.uc bcmg an- e
uluu.mnual body, dc..xlt

witly lhc plOCChb of LdLlCdllOn.
nlxabxlxm(xon of dx'.nblg_d chxldrcn and- pcrsomr With dm

and N.llxon.ll lnsululc of

trammg and '
abxhuu. whlch w.n

al’ lc.lm mcludmg lc*xchcrs
itrators, minister; )

- varricd outl by .x nuun-')rof'cssxon

ps ofcssmualq
doulor\ .xdmuu-

and suppuortive. / .mull.uy stal? iy nul

falr wuhm lhc ambit of healy arganizatjon and could not be dccl

arcd ng-
*health pu‘sonncl W get e sad

.|llnw.mu_ The n_xpmuluu NuJ i

AGPR in its parawm. comments submigteq that the identi¢

cal cases-litled Dy , ;
Farkh F. Lodhi, etc” vs Sccrclary Finance were stil] pending before (ig , 5 ﬁg’
‘Hon' ble Suprcmc Court ofPaklst:m - o . ' ;»%%1

S._. | We hca;'d_u}"c _lc'
.record. -

S

AT

G. 1 hL Iu..mh

was granted (o the
Govunmcm. in 1S

.:Iluw.xncc. cqu |l ln anc b,

mic pny of’umnmg ml.u’y
the uuploynu.nl ol Federal

bt..lu.nu. witly Lllu,l from Q. 01 2012
aduussxblc 10 non-cli: ncwl Cadres,

health pt..rmnnc.l in

0wy mndc.

In reply to-a query rajsed by /\GPR vide
- letter No. T™M/ 8- 64’('.‘6111’/1“’5/20“ 12/186 d.ucd 12, 03 2012 the

,,,,, chulauons ng of the Fmancc Dwmon wdc. U. O No.Tl*, 2(13)1(-2/2012-
172 dalcd 27.03 2012 lurnished dul'muon oflhc he
that hcallh personnel

alth personricl by Stating ~

meant a pcrsons W
organization dchvcrmb services

ho held a post in any institute or

i (hc. health bLClOI‘ and mcludud in

e —te ...y .

C or o'th“cr"'aulhority and whd was. on

asis or whe was paid from contingencies, .
-The appcllants arc ncither dcpu(auomsls Irom any Provinee or other -

. authority nor have been cngagcd
- They arc also not being paid-from

conlrnct or on work charged b

on contract or on ‘work: chargcd  basis,

conhn[.,t.ncws. On l!u. conu.u' f lhcy are .-
civil servanty under section 2 (b) oftthe vanl Ser v:uua Acl 1973 and ures. .,

n'’ Persons, - Thc bcncﬁcmrxcs /

dministeative Cndrcs. Accoulmg
o the dcﬁmuon {urnished’ bv the l"manc

dchvcrmg scrvxccs 1o the disabled cluldrc
appcllanls comprised of Acadcmxu and A

¢ Division vide- their u.o, dated o

27 -03. 20[2 lhc appcllanls are entitled lo Jealiy nllow.nu.c. In puras-6 & 7

undcr Facts of parawisc comments ﬁlcd bclorc lhc Hon blc Isl

am.ubad I-Iigh

f i : - AT
l~c.1.. 4 &y ":l' g - .
HIE” L faee
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RS Ne, 4007.'2014 itw

Cas.HPA - (‘or DGSE for ﬁnanu.\l yu.u 20140~ 15

_ undcrslandmg -D; O

it was duty” of AGPR lo

: cnmlcmcnx It was prayed (hal the Petition w

. of" rcspondcms. Now - the lm

- been submuu.d by - the :u,)onduu:.

A the Hon'ble lalnmnbnd lh;_.la (..oun
- Trlbunal "This scems to bc dlscrlmm

: nppullanls have been diregred - b\'
- mount W

~the h"hl of the Judomcm of IInn blc Suprcmc Cour( of P
PLD 1992 sc 207, Hence.

1. . Wc wnuld lxkc. 0} makc

(_i . 56.) lo 97T(R)(..'§/"016 ch. with M, l‘

Court 1slam.:bad on hch.m or .Su.rt.lnry Fi mnm.c Dw:smn in Wul p

a8 calc«oncall) adnulu.d (h.u in April, 201

CADD agnln wamulul NIS./ BOs. cmummng a prnvnxnon ol Rs. 100 million

hmku DEA ILlll'-L(l to

cndoru (hc NIS I BOs. .m amount of Rs.92.542.

and l'ou.v.l'ull)' duluc.lul
mxlhon ol' HPA lcavm" Rs7458 mllhon f

:\ppcllnm..) e 2q cmplovu.'

under the cn(cna of' cnmlcmcn( of LPA,

as p«.r DI-A -(LADD)
Aetter dalcd 09.0s. 2014 Was  jssucd by- I‘A’

Orgamzauon 10 AGPR’ for sloppagc of HPA to non-catitlcd cmployccs and

take action. on thc .said -

CADD & DC'SI.. lht.rv.lmc

the Finance Dnvmon ln. u\c.ludul ﬁmn the hs(

ance D;vmun has dame . up witly dnﬂcrcnl

Staml, I is nin .tllowul tu .uppml).uc and u.pmb ite. - No

luuca! xuply hays

lcgmmatu rights, A large nambey

similarly placcd. arc gcum;:. the said .ulvnnlnfc Why,

be deprived, iy not clear fmm what h.u. been wm(cn in thc comuneiis belore

lalanuubad and the lcdual Service

atory trcalmcnt oftcndmg Article 4
25 of the Consutuucn of Islamic chublxc of Pakxstan '1973. l*urthc,r llu.

respondent No.l to. rctund the paid
hnch is against the pxmcxplc of locus po

How'ble’ Suprcmc Court of Pakxslnn has consxslcntly held that the bcm.m

oncc granted and acted upon crc:ucd a vested right whxch could not be
<"
wuhdrawn umhlcrally, in v

a cwll scrvan(

passed by the. compclcm .mlhouly wuhnu( .my fault oir the p.xrl of uvnl

«:wanl could” not bc recovered ‘even

sulm.qucu(ly wuhdra\\'n or ruuﬁuc( We are rmu(u.d o (.\kt, this view: in .

nusl..n u.portcd in

to this extent, lhc xmpuwm.d orders are not
legally sustainable and lablc to be sct .mdc

¢

an cmph‘xs;s on the Judgmcnts of the

I'nbunal in Appcals No "24(R)CS/’7013 and 381 to 405(R)CS/"016 dalcd -

ui(imx,

q4 Mmmuy ol

letter  and "dcci(lc :

as_an .ldll\lnl'\lr-l(lVL issue with

or- thc, pctxtxonv.m (now o
s who bclon&,cd to medical prorcssxon and came

for d\.pnvuu, the appellants of their -

ot’umplny«.ca of the F cder al (JOVL“N"(.H( -

then, the appt.lhu(s .

cmlcnlmc bccnusc the -

lol:mon of natural justice. I is an csmblxbhcd S

laie that bcnc!'ls received hy cvz.n under err uncoua mdu’ '

Al the bu‘lC(IChll order was -
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T 03 WA TIRIUSIUT 6, ete. with LS,
US.10.2013 and 14.12.2016 shercin the LOl“lOV\-u\\ relating to_ Mealth

Allow ance has already been résolved. When confxunu.d with thc suid lact,

the respondents have. failed 1o (lcm the tact. As such, the .xcnon ol the

respondents appeirs 1o he inconsistent in the lu,hl of the

.\lou,nu.mxonc.d
Judgments on accoumt of An

icle 23 of the Consmuhon which guarantees -

cqual ughls and equal protec tion of law for cvery cmu.n To cnsurc a _ B

umfommy rule of \.onsxsu.m.y must be applied while consxdurmg tht. casc o

ol the n|\||\l|nnl‘ Nivee e Thonehie Apes 0 el vidae it ||n|;-|||\‘nl in lhu

casc reported as 1996 SCMR lle has already held that »

¢ povernance demandy

rule of good -
thai llu. b.,m.('us ol llu. suid du.mon b u.xu,ndc.gl lo -

other civil servinits also, who m.ny not'be p.um.; to the litigation, lnbl(.-ld ofl

«.ompclhng them to approach the 'lubpn.xl or any other legal forum. l-lcpcc.

‘. the claim of the appellants is rcquxrcd to bc dccxdcd on the samc analogy /-;i :

' principle as framcd in the cascs of Dr ‘Farrukh Fi iaz Lodhi and others by the' |

Tribunal vide i its Judgmcnl dated 05 1. 2015 11 01 2016 and 14.12, ZOIp o

. (Y
" S. I‘orcgomg in vicw and lollowmg thc rule of consxstcncy. thc: P
impugned -orders dated 21 03,2016 and 25.03. 201(» are set aside ;vuh P :
dircetion 1o lhc respondents to continue the Health Allow.mcc alrc.ndy AN
. grimited to the appelants mnw 2012, and o refund all deduction made in b - - '_ P
compliance with the uupubuul arders withio o period of une month lmm ' - . "'f j‘ i
the dane the \np\ ul this J\I\l]'lll\'lll woreveived in their office, .\mu. theamain M ' 1 Dok
i f . ‘
appeals h.l\'c boun .u..\.t.pu.d iMisc. Petitions are ulzo aeceepled, ' - ! R & *
B N |
V. ' Jmll.mcm o .mplv all e titled .Ippl..ll\ mutatis mubindis, L e T Lo
3 : 10. There shall be no order as lo costs. , TR , I o
. ) . . . o l e . -: g ]
- : 1. Partics shall be informed-accordingly., - AN RS
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05.10.2015 and 14.12.2016 wherein the’ oontroversy reiating to Health

~ Allowance has already been resolved. When confronted with the said fact,

the respondents have failed to deny the fact. ‘As such, the action of the
respondents appears to be inconsistent in the hght of the aforementioned
judgments on account of Article 25 of the Constitution which guarantees
equal rights and. equal protectron of law for every citizen. To ‘ensure
uniformity, rule of con31stency must be applied while consrdermg the case of
the appellants. Since the Hon’ble Apex Court vide its judgment in the case
reported as 1996 SCMR 1185 has " already held that!‘ “rule of good
governance demands thatl the benefits of the said decision be extended to
other civil servants also, who may not be parties to the litigation,, 1nstead of
compelling them to approach the tribunal of any other legal forum. ence,
the claim of the appellants is requlred to be decided on thel same
analogy/principle as framed in the cases of Dr. Farrukh Faiz Lodhr and

. others by the Tribunal V1de its Judgment dated 05.10. 2015,1 11.01.2016 and
14.12.2016. . - . ! |
3. Forgomg in view and followrng the rule of consistency, the nnpugned‘ orders
dated 21.03.2016 and Zé .03.2016 are set aside with drrectlon lto the
respondents to continue  the Health Allowance already granted to the -
appellants since 2012, and to refund all deduction made .in cOmphance wrth
the impugned orders W1th1n a period of one month from the date of copy of,_;
this judgment is recelved in their office, Since the marn appeal have be
accepted Mrsc Petltron are also acoepted ' i ,| ' '
I L 4
9.  Judgment to apply all the titled' mutatis mutarrdis. | _
10.  There shall be no order as to costs. v ‘ B | |
11. Rarties shall be informed accordingly. | " 1; '
ISLAMABAD -~ ' ' . R
18.072017 o ;gd b' L\‘JU'"H -
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* Muhammad Att1que ur Rehman _ ' | - C/ i
ete. Ny " (in C.A.811/2016) S f
: L - ' i

Q..Responde-‘nts(s) N R T

For the Appellant(s) Mr. Sajid Ilyas Bhattl DAG .- o ' p

(in all cases) e Syed Rifaqgat Hussain Shah, AOR
: ) : "~ Ms. Saadia Kanwal, S.0 Fin. . ]
Mr. Abid Hussain Channa, S.0 Fin. .
Mr. Sajid Javed, Asstt. Legal Fin. ‘ o
Mr. Abdul Razzaq, AAO MEG

Rawalp1nd1
# 4 For the.Respondent(s) 4In—person | - L | . J
For the Respondent(s) Mr. Muhamn’:iad Ilyas Lodhi, ASC - | _ 5 '
(in C.A.216/16) o - Malik Itaat Hussain Awan, ASC’
Amicus Curiae: Mr. Muhammad Malhdoom Ah ' :
: ‘Khan, Sr. ASC : ’ : L i ‘
Mr.S1kandar Bashir Mohmand, ASC - - ; i
Date of Hearing | 17.01.2018. | o ]
| | " JUDGMENT . R E
' UMAR ATA BANDIAL, J.— By leave of this Court o . ,
granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the °~ | |
several connected appeals before lus, the appellant_ Federal , | , '
’ Government c_hallengehs the judgments deltvered on common - | . L (
questions of fact and law by the learned Fede‘ralr'Service Tribdnal , | P

on 05.10.2015,' 11.01.2016 and 18.07.2017..The judgfn'ents

Syl

1mpugned in the connected appeals declare the respondent
At

i
b

employees of different 1nst1tut1ons functioning unde;r the | . .
Directorate General of Speci‘al Education (“DGSE”). to be entitled-.‘ .
to payment of Health Allowance granted by the Federal - . .g
Government vide its Offlce Memoranda dated 04.02.2012 and :

06.2.2012. These Memoranda are 1ssued by the Finance Division

(Regulations Wing) Governmient of Pakistan pnrsuant to

ST T

approval granted by the Prime Minister under the '.Rules of

EEETE

PR

4’5 , Business, 1973. It would be nseful to reproduce the two
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memoranda containing the terms and‘coAnditions for the grant of

-

- * Health Allowance to eligible persons:

"+ *Government of Pakistan
Finance Division
(Regulations Wing) '
F.No.2(13)R-2/2011 . Islamabad, the 04th Feb,2012

OFFICE MEMORANDUM

s

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO
ONE BASIC PAY AT THE INITIAL.OF THE
SCALE TQ THE HEALTH PERSONNEL IN BPS
SCHEME. - ‘ .

TR

Ty

" The undersigned is directed t6 say that the

Ordinance No.VI of 2011 that sanctioned the Career Structure for
i Health Personnel Schemie {CSHP) has lapsed on 26.12.2011.
. Accordingly, CSHP is no longer in the fiéld and all health personnel -
have consequently reverted to the BPS scheme. In order to s
compensate health personnel for the loss of benefits sought under
CSHP while preserving their status as Civil Servants, it has been . ' g
decided by the Federal Government to grant adhoc allowance equal g
to one basic pay at the initial of the scale to the health personnel
in_the employment of Federal . Government, in BPS schéme, with
effect from 1%t January, 2012. This will be in addition to their,
existing pay/allowances in BPS Scheme. ' o

oo

o

SURETEAIY

2. This Division’s OM No.2(13)R-2/2011-698 dated 17th
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

A

Sd/--
(M. Munir Sadiq)
Deputy Secretary (R-1)

TETETTELT

Pt S B
RN

“Government of Pakistan
Finance Division
(Regulations Wing)

TR SRR

SRS R R

F.No.2(13)R-2/2011-777 Islamabad, the 06t February,2012 o : }

QFFICE MEMORANDUM

T e

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE
.. BASIC PAY OF RUNNING, SALARY TO THE HEALTH -
PERSONNEL IN BPS SCHEME,

In continuation of . Finance, Division’s O,M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to.grant benefit.of .one basic. pay of running -
salary. as Health Allowance to the health personnel in the

“employment of Federal Governiment, in BPS ‘scheme, with effect
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend émour;ting,to
Rs.50,000 per month to the postgraduate residents and Rs.24,000 _
per month for House Officers respectively w.e.f, 1.7.2011 will .
continue. S '

Sd/-- A ' | : il
{Manzoor Ali Khan) i : s
Sr. Joint Secretary’ (Regulations)”

(emphasis supplied) ‘

2. Learned Deputy Attgrney General has contended

FIETE Tt s o

/ ' " that the Health Allowance granted by the Federal Government is

S
Bt

available to health personnel in the emplo;lrment of the Federal

/ Government in the BPS scheme at fhreé.hospitals éstablished in

J‘;h.Sh'J::5!.2‘;’&1(1.!1:’.?AIiasdmS&-315‘:3‘::’&4’;’-',—:3&1.:J.&J%Wiﬁﬂwmyﬁiﬂfﬁ
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Islamabad, namely, Pakrstan Insmtute of Medrcal Scrences

(“PIMS”), Federal Government Polychmc (“FGP”) and Natlonal

Institution of Rehabilitation Medlcmes (“NIRM?”)." The employees

at these hospitals do not have a career structure in place after

the Career Structure for Health Personnel Scheme Ordinance,

2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allovvanoe'

was accordinglv granted by the Federal Government as a, form of

compensation. It.is clear from the t'vvo ‘memoranda dated

04.2.2012 and 06.2 2012 reproduoed above that the Health

Allowance 1s granted to “health personnel” However, the

composition of the category of employees that are eligible for the

benefit has not been provided therein. The respondent:s. who are
several hundred in number are unrepresented by connsel. In |

view of the fact that avlarge number of employees are éffeeted by

the instant controversy, the Court has sought ass1stance from
Mr. Muhammad Makhdoom Ah Khan, Sr ASC and Mr. S1kandar
Bashir Mohmand, ASC as armcus- curiae 1n the matter.
Mr. Sikandar Bashir Mohmand, 'A'SC: made abiesubrhissions
before the Court that hrghlighted important facts. and
documents on reco‘rd- which  simplified - the controversy

appreciably.’

3. ' It transp1res that an Office Memoranoum' dated
27.03.2012 by, the Flnance D1v151on (Regulatlons ng) clarlﬁcs

that the term “health personnel” used in the- above rnent1oned_
memoranda bears the meanlng glven to that expressmn in

Section 2(b) of the Ordinance. This deflnltron refers to the

contents of Schedule-I. to the Ordinance which specifies . the

service providers who qualify as health personnel. A perusal of

Schedule-I shows that five categories of service providers are

BtRen s S
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classified as health-pereonnel inamely: Doctors', Allied' Nurses
Paramedlcs and Support. The 'services specdied under the
categones of Paramed1cs and Support 1nc‘ude Teacheérs,
.Aud10v1$ual Operators, Technicians, Librarians, etc..

4. The administratiye' Ministry for the “health

1nst1tut10ns of the ‘Federal Government at Islamabad is thei '

Ministry of Cap1ta_l Administration and Development ‘D1v181onA
(“CADD”). It is an admitted fact that vide order dated
13.03. 2013 the M1n1stry of CADD granted the Health Allowance
to the employees of the DGSE and its alhed spec1al educat1on
centers/ 1nst1tut1ons 1nclud1ng Nat10nal Trust for the’ Dlsabled

(“NTD”) and the National: Counc1l for R \ehab1l1tat10n of D1sabled

Persons’ (“NCRDP”). - The . respondents were - thereby

acknowledged as beneficiaries of the said grant and were paid:-

the Health Allowance with effect from 01.1. 2012 untll
27.10. 2014 when' the Flnance Division 1nformed the Accountant
General Pakistan Revenue (“AGPR”) that only health personnel
working in Federal Government. hoepitals and cli‘nics,. were
qualiﬁed to receive the .Healt‘n Allowance AThe AGPR
correspondmgly 1nstructed the DGSE to stop payment of the
said allowance to its employees as no budget allocatlon for’ the

sald emolument had been made in the financial year 2014- 15

5! _ The d1s.cont1nuation of their 'Health A‘llowanCe was

taken to the Islamabad High Court by some of the respondents.

Vide order dated 17.9.201'5' the learned High Court r‘eférred the
d1spute to the Secretary CADD for passing a speaklng -order

thereon; and till then restrained recovery of past payments of -

the Health Allowance from the.affected employees of DGSE and

allied centers. The Secretary CADD heard. the parties and by
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“j order dated 21.3.2016 rejected the entﬂlement of the

respondents to receive the sald allowance The pr1nc1pa1 ground

of his decision is that employees of t.he DGSE were engaged in

the process of educatlon, tra_mmg and 1‘ehab111tat1on of dlsabled i

 children and therefore did not fall within the ambit of a health o .

organization. The respondents successfully challenged the said

order before the learned Federal Service Tribunal which has,- | *
inter alia, by the impugned judgment dated 18.07.2017 declared o .

that the respondents are entitled to the grant of l-lea_lth

Allowance. S R o f

6. Learned Deputy Attorney General has contended

that after the lapse of the Ordmance that had prov1ded a career,

structure for the doctors, nurses and paramedics' working in ;

PIMS, FGP and NIRM, the Health Allowance was granted by the

Federal Government as 'cor‘npensation to the said health o o

personnel. He was,- however, unable to show any

S AR TR TS

conternporaneous dxrectlon 1ssued by the Mmlstry of CADD or : o

ST TR

the Ministry of Finance that restrlctcd the grant of the Health o . 4 l

Allowance to the claimed employees of the three hosp1tals
specified by him. As already noted above, the definition of health

personnel provided in 'the Ministry ~of, Finance Office ' : ‘

Memorandum dated 27.3.2012 is wide in scope and Atherefore

1

unhelpful to his plea.

7. W¢ have examined the definition of “health

t

B

personnel” adopted by said memorandum dated 27.3.2012 from

Section 2(b) of the Ordlnance which is to the followmg effect

e e

“b) “health _personnel” means a person who holds a post in any S i
‘institute or organization delivering services in the lealth

sector and included in Schedule;I, but does not include:

T a——

. . i) a person who is on deputation to the Federal -
/ Government from any Province or other authority;




' ”‘QL © .ii) a person who is employed on contract, or on work
- *+  charged basis or who is pa1d from contmgenc1es ”
8. It is noted that the 'for'eg‘_oing definition of health i

personnel» covers persons ‘holding posts .in any institute or
orvamzatmn Who are dehve ring services in the health sector that
'are included in Schedulel to the Ordinance. Learned Deputy

Attorney General was unable to distinguish the respondents,

who are employees of the DGSE and allied institutions/centers," _ | :

NCRDP and NTD, from the paramedic and support staff 3 | :

p031t10ns that ‘qualify as health personnel according to o

Schedule I to the Ordinance It is not denied by the. appellant :

that education training and rehabﬂitation of disabled persons

are services provided in the health sector.‘The,se services fall | LI

TN

within the terms of Schedule-I to the Ordinance and ._th‘erefore

[y

the pr_oviders thereof qiialify as health personnel.

9. Accordingly, not only 'do the respondents fall within

the category of persons ‘who are, in terms of F‘inance D1v1s1on

Memoranda dated 06 2.2012 and 27.3. 2012 ehgible for grant of
the Health Allowance but their entrdement has in fact been

admltted by both the Mimstry of CADD and M1n1stry of Flnance a

In this respect the aforementioned letter dated 13.3. 2013 issued !

by the Ministry of CADD is referred. Also the affidavit o_f ‘the
Slecretary Finance, Government ‘of Pakistan ﬁledv in'. the |
" Islamabad High Court 'pursuant to that Court’s order: dated | |
20.3.2015 passed in,.Writ Petition No. 4007 of 2014, sp‘ec‘iiic,ally'r. |
1'ecords that the proposal approved by the Prime Minister vide .
Summary dated 25.1.2012 d1d not restrlct adm1s51b111ty of the
Health Allowance to the personnel of the three hospitals .

W / (identified by the learned DAG). For that reaSon the Finance
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D1v1s1on Memoranda dated 04.2. 2012 and 6 2 2012 made the

S

aHOWance avallable to a.ll health personnel employed by the

Federal Government in the BPS Scheme
10. . As a result, the said allowance was paid to the !
health personnel of the DGSE and its alhed 1nst1tut10ns until’ | |

27.10. 2014 when the Finance D1vrs1on 1nstructed the AGPR to

conﬁne the grant of the allowance to employees of Federal

o Government hosp1tals and clinics. This 1nstructlon represents I
W ' i i

merely a change of opinion whlch is not occasmned by an R

amendment in the terms of elig‘ibility for the Health Allowance, - l’

rnerefore as the Memoranda dated 04. 2 2012 06.2. 2012 and
27, 3 2012 1ssued by the Flnance Division, Government of
Paklstan still hold the ﬁeld in their orlglnal terms, there is no o

rner1t in the obJectlon by the learned DAG to the entltlement of

the respondents to claim and receive the Health Allowance.

11. As a secondary and also tenuous argument, learned:' o ‘

ST

Deputy Attorney General contended that the Health Allowance is

granied under executlve fiat w1thout any - statutory backlng

therefore the same can be w1thdrawn by the Federal Government o ‘ :

at any time. That is clearly a ﬂawed ‘c-ontention,- It is admitted

that grant of the Health Allowance and the terms of ehg1b111ty to

receive the same were determlned by the cornpetent authorlty, |
l\/l1nlstry of Frnance in accordance with Rules of Business of the
Federal Government. The or1g1nal ‘terms of 1he said lawful grant
strll hold the fleld T hese were acted upon and payment of the

Health Allowance to the respondents has conferred a vested'

rlght upon them. In such circumstances, the executive is barred.‘.

by the rule of locus poenitentiae from unilaterally rescinding ancl "

{r | e ey resfnding sad.
()/ retrieving the benefit availed by its recipients. Reference is made

"1
ok




( B to .Paki'stan, through the 'Se'cre'tar:v, Ministry of Finance vs.
-2 Muhammad Himayatullah Parukhi (PLD 1969 SC 407) and ’
The Engineer-in- Chlef Branch vs; Jalaluddm (PLD 1992 scC '
207). Therefore without a change of the terms of e11g1b111ty for , |
the Health Allowance even. the prospectlve exolusmn of .the
. respondents from rece1pt of the beneﬁt shall const1tut<. arb1trary
| and unlanul action.
- 12. In the mrcumstances we do not find -any’ error or .
defect in the 1mpugned judgments of the learned Federal Serv1ce. ‘ :
Tribunal dated 05.10.2015 11, 12016 and ]872017 S ‘ ': _ |
Consequently, these appeals are . d1sm1ssed and the entltlernent §
i
of employees of the DGSE, allied 1nst1tut1ons/ centers, NCRDP a
and NTD to: receive the Health Allovvance. is - affirmed. ;
; i
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- Accountant General

Khyber Pakhtunkhwa Peshawar
- Phone: 091 921 1 250 53

No HAD/AIlowances/Corresp /2017 18/422 : Dated:19.04.2018
© - To . o -
.~ The Branch OfﬁCer, _ L S T !
. Pay R011-4 Section.v_” e L ! o

Subject: COMPLAINCE OF JUDGMENT DATED 17.1. 2018 PA‘ SE_I_J_
o "IN_CIVIL APPEALS NOS 1631-2112/2017;216/2016 &

. 806-811/2016 BY THE SUPREME COURT OF PAKISTAN.
{ ' . I i - i . : ! B

"1 am. directed to encldse heréwith .a copy ‘of A.Q(’I‘M)
No.TM(F)/T-4Q/ Health- Allowance/2017-18/138  dated  05.04.2018
alongmth Honarable Supreme Court Judgment for further complflance

© ‘under 1nt1mat10n to AGPR Sub Office Peshawar accordmgl}) : |

{
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= T —OFFICE OFIEE. — 1 i
- : - : ACCOUN TANT GENERA‘L PAKISANQREVENE‘JES o
1 T 'Sub Office ' L
PESHAWAR :
Ph No: (091-9211278), Fax Nb: 091- 9211301
ﬁ:o TM(F)/T 0/Hoalth. Allow. ot 18/ 134 \Dated 05 .04. 2018 |
L \/I‘he Accounts Ofﬁcer (HAD), o B 3 SRR
.. Office of the Accountant General, ~ = -~ . T N o
. 'Khybcr Pakhtonkhwa, Peshawar, ‘ o o ‘ | S |
Subject: = COMPLIANCE OF JUDGMENT DATED 17.01.2018 PASSED N CIVIL -
-~ APPEALS NOS. 1631-2112/2017, 216/2016, 1344/2016&806-811/2016 BY THE
SUPREME COURT or PAKISTAN i v
. . | , Lol
I
Please find enclosed herethh thc Accountant Gcncral Pakxstan Revenues, .
Islamabad letter No-TM/18- 64/Clrcular/2017 18. Vol—B III/589 dated 12 03.2018 along—wﬁh 1ts
enclosures on the above sub_]ect ‘ _ b ' - [
The Supremc Court ‘has made the’ egmployees of Dir=ctor General Spccnal
Education, its alhcd mstxtutnons/ Ccnters, NCRDP and NTD cntxtlcd for Heélth Allowance
Hence, the Director Gencral Special Education has been transferred I Prov}ncc under 18"‘ g
amendment and become a Provmcml subject. It is kindly requcstcd to takc the requisite acticn on-
B
the above noted subject Judgment undcr mtxmatlon to this office \for onwarj submlssnon of -4
compliance report before the! court _ o ﬁ
- L AC&TSM
cio ' o ‘ %ﬁGPR Sub Office Poshawar
Copy forwarded to Accounts Oﬂ‘ cer (TIVD office of tke )iccountant;General, Pakistan Revenues "':, " 1
G-8/4, Islamabad. ‘ s L - ' g
N 'D - " ACTOUNTS OFFICER (TM) = -
. Y. I < L AGPR Sub Office Peshawar '~ '}
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PESHAWAR HIGH COURT, PESHAWAR.
o ’ : : :

4

FORM ‘A’

FORM OF ORDER SHEET
Date of Order ORDER OR PROCEEDINGS WITH SIGNATURE OF ; .
or Proceedings | JUDGE/JUDGES , I
1 S 2 B 3

19.09.2018 | W.P [No.4301-P/2018 with Interim Relief. ]
: . | : . -
Present; ]Mr Muhammad Khursheed Khan, Advocatc )
: ‘counsel for the petitioners. 3 | ‘ “
| o ill

er Moeen-ud Din Hamayun AAG for the o i
respondents o [ it
R i ia

I .

P ' . !

! ' . : 1

( | . [ .o K | !
} Desplte dlrectlon of this Court dated 11 09 2018 s

the Advocate General Office failed to check the 'relevant | o
) | | '| . 4o <l
quarter ie. respondent N02 and apprrse the Court about the | R
| S B
consequencels of the 1mpugned letter dated 03 06. 2018 1 ‘ P

Todaly, the !learned counsel for the petrtroners produced ’ |
another lettel dated 14.09.2018, whereby the Drrectlor Social | f';:%
AWelfare & Specral Educatton Department desprte repeated . o A
remmders of Accounts Officer has farled to! pl'lOVlde the

requtsue adm1531b111ty of health professmnal allowance from

Fmance Department and release of budget through ‘SAP

system under ob]ect head of health allowance is strll awaited.

The lethargrc and disobedient attitude of the concerned officer |,
has exposed him liable to be dealt w1th'underthe contempt of |' S

Court laws, hoWever taking lenient view, the Secretary |

d\},# s Finance K.hyber Pakhtunkhwa Peshawar is directed to |

personally appear before the Court and explam hrs position.

AMHNER
Peshawar ngh Court
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. % 2¢C
W eornss v emve m e mnes.. ana 4.‘5‘-.-.4

Date of Presentaflion of Application.
No of Pages. |
Copying fee.foneaaai L.
Date of Prepardtion of Copy

uwe of Delivery of Copy

To coine up for hearing on 04.1.0..2018.

Interim Relief.

, | Notice for the date fixed. In the‘ meanwhile,
Profes;sional health allowance shall not be deducted from the

petitioners. |

|
!
|

1 ‘ I I
2 0t e i o e, :
u S '

2 e

.................

— DL NAPRITSN
St SR el

* Ayub* Hon'ble Mr.

Rooh-ul-Amin Khan & Hon'ble Mr, Justice Qalandar Ali Khan.

I



o = fG-O'\ ERNMENT OF !\ \._ BERPAKHTUNI 1?»’\‘/»\ N

¥ Y EAKAT, UBHR, SOCIAL WELFARE, SPECIAL EDUCATION

My & WONEN ZMPC WER VIENT DEPARTVENT
btz S - -

SUMMAR RY FOR PR QVINCIAL CABINET

Subject- DRAWL O F HEALTH ALLOWANG : BY THE EMPLOYEES OF

SPECIAL :_puc:/\no | | s

WP.N0.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER
PAKHTUNKHWA I T |

i . A : , ' . . ', : {
Before ‘the qg® constitutiorial amendment the |employees ‘iOf‘

Dlrectorate Géneral or Special Education, Islamabad were allowed.and since

|

01.04.2011, Jf|l¢1 lho 8™ amaendment they were working wunder! the Seerlary,

Sacial \/\/Pl.nrr\* Pep: H‘L[Th" nt, Khvhor Pakhtunkhiaa, Till thoir devaliition apcd wlee

(01.01.2012 xhe pet |t.um1 wers receiving: Healih Proi egsioﬁe:!',r\., PENGL VIGE
Finance vaxmcp (Regulation ng’; Islamabad Noti cation (Am'aex-!,‘y : ' i

2. l'his cl”OVVQﬂCD was stopped by Federal government aridl a ,\,mdlwcly'
. ; ]

- lhe petitioners ﬂllcd a service anpcal in Federa Service Tribunal, it-si{.m.x.'.lu.ul, anc

on 18.07.2017,] the I-ederal Service Tribunal decided in "favloqr of jihe pc::-ilii{.n'c)rw-;\ns

C(Amnex-l). LT o

3. 'lhlc l-cdoml Governmen then challengcd the | ucgmm 1‘/,_;,‘di3(;xlnl<,)|'1 of
Hm Federal Scrwco lebunal in the ouplem“ COLHL of Palw stan bul e apex coutl

- also decided in favour Qf;;the petiti ners (Annex-i.
, N g ' . ] ' ‘ -. E

4, A‘te( shlfmq th suvlces from Federal Govc Pmcm to ’%owrmal

(Jovernment of Khyber Pa nkhwa, .the en*p oyees 01 Speucal ucatlon WCFL,' .
receiving the said @ allowa'nce provisionally on 10 06. 2010 the Accoun ant Omccr .

1PR -04) office of the Accouma”»f Gcncrdl Khyber Pal’mur'kw\/%] las written a

and Secretary, Financ O| Dcpe."w"' 1t that budget for the Hcal'h A lowmco has

been allocated but the slkme has not been uoloaded t0 the SAP ¢ o'dpu ter Syf'lc*m
. L

lill date. Accountant Offc r (PR-C4) further clarified that the Accon'mn Cmnuml

Ollice has released the paymen (Health Allowance) t 0 these cmpl chxc 4 nu The

L)

Terjuest of Soc1al Welfarg

Gaurt of Paklstan dated 17 01 2018, oxowsno..al!y and subject to lts mlml..on)llxl,/

I

§
[
i
1
I

]

l

-letter to Depmy Commlselonel Peshawar with a copy to Director, Sec'a! Welfafe

xDepa ment in compllence of the ')ud"m(’ml o ;-m;'n'znne ’;lffl-_-'--'s-



‘YB“‘R PA 4‘—’«TU\ (‘ \\\!/\ AN

, _oo'\/"R\srnﬁw OF KH
Co 7 AKAT] USHR; §CC! aL WELFARE, "SPECIAL nno;\non
: L 8, WOMEN x\“DOWE?\“ﬂ‘—'\H DEDAD\.n ENT
. : 1‘1» R .
N SUMMARY FO! :,__EBQ_\LE.\L@_’\J-.,._?EL_L\LLI |
Guhject:- DR/\W\~..Q..‘~':..“;.‘*.5/}_!-‘..'..!'_.‘-:1,/5\_".‘:9),/\&"3;&@* BY_THE EME 1 OYERED RE
' SPEC\A EDUCA'IIO?\‘ Lo
Wh.No.2 1 7EER SHAH VS Pov;:m\'_r\ﬂvn’r OF KIYBER
- PAKHTLU\\(\ N\JM | . | |
iz and that in case ihe released

knxunknv\
p System,

fnom Finance Depax"trnent Khybet
p\oadeo 10, the SA

‘pudget is".not beeh u

e wnll be stopped (Anno,\ x ,) .V : L

. ! ’ “'\ : 1 .
\ Educationjﬂn_iiad a W

1973 and . req

/\Howano

employees C of Spema
Pa\\lean
er of- Accountant Gonn\

lngly the
[of the'\ conslntutlon Ol
above mwt\oned lett

L
for oon’unuatlon of Hea\th All
¢ subjecl wril pc.u \n

wlmi &o

5. Aocord

under article-199" |

'tnmponsion of thc
 pakhtunkhwa and owance. On 19()‘)
sheet \ssucd by th
od the Socrot'\xy ﬁ\nanoo

fore thc‘ coun;'\o\n 04.1¢

norable Court in 1h

.nl‘tlor
NDe partmont \<h/bm Pz-\kl'\\unkhwm I«

W\Lh the col

r\lm(*
).2018. in compliance

nppnm be

the pa\/mont o}

|
Lested: for

nL

efore the courl on 04.10. o

-\eé‘;\-\‘\h

CoHe .
R |

rit pefiton

K\\y\wr N
180 on o
ho- \n‘.}\.\rl, L
) I')("1"‘-\'(."\":\"(;\\'\/ L
il onllh i} o
018 nnd \\\(, R

Depantmcnt appeared b

‘\|‘
|t €
i

.
no t‘b e de 1ucLedfrom the pet

1

Flealth Al\owance shall
oxn nanc:o W\th the orde
t requostod v

Court Pt,shawar the Se\cretary TmanCo Departmon
SO(LIY) IFD/3 ’)521/201:) dated 01 10. 2018 advxsxng h

maxy ben q LhC Adm
m\sLm l\hybel

\
'

~ Secretary, F\nance
ce e p(u fme

‘honorable court chroc{ Snerntary,. Finan

C‘(

l-mnal\y, inc

\etter No.
\o move a sum

for the approva

tr atwe Dopa( Lmont
Pakhtu nl\hwa (An nex

inis

| to Clwnef

Pursuancc to’: the ordar of Pos\mvval ingh Court P
¢ Minister, Khy

vy oand imp

7.
04.10.2018, the Chie

ealth Allowance to

ber Pakh

lement lho order of:

w pelitiona

1
!

courl.

il H\ W i

moners (AnnC/-\J/

rs of Honomb\e PL

Lunk‘wwa is F“qUCS'(L,d

rolont 10\\ W

1

shawm - lgh
de hlb ofﬁco

S. ‘departmont

after tho»ough ’m'\lywx

0,

W
!
[

osnawal datc.d

i
10 allow tho

Um Honarnhio

p



| | ;\ i |
Ly
. GOVERN {MENT OF KHYBER PAKHT UNKHWA
/AKAT UShR}; SOCIAL WELFARE, SPECIAL EDUCA T ION
:‘ &.\N MEI\ EVIPOWERMENT Di:PAR ﬂVlLNl ' «
: . | i
LY L B
SUMMARY FOR PROVINCIAL CABINET R
] "'.'1-- i'“ i

""Sh_bje;:\f“:'-. DRAWL O F HEALTH Al LOWANCE BY THE F“\APLOYEES OF .
' ' %PEC‘]/\[ FDUC‘/\HON , P

‘. N _‘{ l\ * . ’ j:: i 1 El

WP Na. 430/2018‘ NA  SHAH VS COVFP \lr\/H“NT Or- K- IYBER -

PAKH I UNKHW‘A

o g | | 'i o
8 - On the observauons of Fina nce Departm@n the dcpanmon, ar Baaial .
Wallare rcvpondcd and plovul‘vs tho requisite information. The' Finantao Mapttont
Khyhor Pakitunkhwel pmpo e Ll Mt the subjeet case ay bu pl aco )mlmu llu\
Rrovincial Cabinet for approprmlu orders thh regard to he appxoval ol llu\ ]n()])ut.ml

nllowunea in bt of Gout Délﬁ(.l.\;lUl'] Mo \:\.xlh tha issue of \)vul-‘pn\'mm\l ani othor nlliod
b : : ' - ' ‘

matlors (Annex-vil). S S o

9. " The Chlcf Mlmstu - Khyber ‘“J'\htum\rmm in Para- )O of the <uv1h|nn|y Hcl‘

alrandy accordoed appg()v(.ll lo |.JI?.\<,¢ the subject issuc beloo e mealing ol l’mvm(\lul ,
‘ 1 ! . I

. L l
Czsmlnel.'r'or approval plea'se. S : | i
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GOVERNMENT OF KIT yBER PAKHTUNKHWA | | |
ESTABLISHMENT AND ADMN: DEPARTMENT ) | »° |

{ CABIN BT WING ) : R
‘No;.S-‘QQ{E&AI}}‘Q&@HQQl’Q .
_ l}a‘tgﬂ Peshawar the 28 Q‘QEEEES,@?W‘B?

S

-

'I?’:hg‘ Secretary to Govt of Khyber Pakhtnnkhﬁwa :
Zakat, Ushr, Social Welfare, Special Education & Women
Department. | . 3

SUBJECT: DECISION OF THE [MEETING OF PROVINGIAL CABINEL .
DATED 22.10.2019. , ' L o ]
Dear Sir, A ' - - : '
1 am directed to forward herewith the following decision of the - :
meeting of Provincial Cabinet held on 95 .10.2019 under the chairmanship of |-
Chief Minister, Khyhe:r?akhtumkl’ma for implementatior. . S it

[AGENDATEMNO.18 L R S

| DRAWL OF HEALTH ALLOWANCE BY THE EMPLOYEES OF SPECIAL
\- EDUCATION WP NO.430/2018 NAZEER SHAR VS GOVERNMENT OF KHYBER
| PAKHTUNKHWA __ SRR S S RTINS £

' \ Degision of the Cabinet: e . |
i ' |

The Cabinet appfo-v;eiﬁ_ Heéith -'fﬁizlbwanca*m; the dawﬁived e.mp!té}fées; of
Special Education Institutions at the rate of one running basic pay.

|
|
|
|

Implementing Department: Zakat, Uéh.f;,_ social Welfare, _S'?pec*%ai{ﬁduca’t?‘icm:;&J ‘-

T - Women Empowerment -

2. [ am to reguest fhat an m;p}.emc:mmmn_ report, of the Cabinet

decision as reguired under‘mﬂe 25 (2) of the Khyber ?akhmn%{hﬁgra Govemmmt |

rules of Business, 1985 may kindly be furnished on tOP ‘pncrr‘x}:y'basxs_ to' the

Cabinet Section, Administration Dre;pzamnm*t. . |
o i .

i

A -  SECTION OFFICER (CABINET),

Copy to:- | |

stration Department. R
PAto Additional Sacrc?cm"{{)abinm} Ad.n}ﬁms_t{anm Departmm?t |
PA to Dcputy Secreta;ry'tCabinet) Administralion Pepdrumeily

W

. ECTION OFFICER (CABINET)
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Dated Peshaw

ER PAKHTUN KHWA

1'

arthe 25-11-2019

NOTIFICATION . o3 | , |
N_d.FD{S__C_)_S_R—H)B-,?/2019. In piursuz.mou: of the Supreme Coui‘t of pakistan| Civil Appéa\ Jil
No.811/2016 titled “Muhammad Atique-Ur-Rehman g Others V/s Federal Government of [ -
pakistan through Secretary, Capital ,/-\dministrat'\on etc,” the“Govemment of Knyber: -
pakhtunkhwa (Provincial Cabinet) has been pleased 10 approve Health Alidwance; at they! .
rate of one running tf)asiopay to the devolved employees working in the $pecia\‘§i; '
Education Institutions from the date’ of their gevolution to provincial Govt of Khyber|
Pakhtunkhwa. l ’ . P
: The ahove Sa'@ .al\owance_wi\l be admissible only 1o the:employees of:.
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18" ,Constitut‘lona‘l\'
Amendment. ! g : S i !
| P N t
| Secretary to GOVt of Khyber Blakhtunkhwa
, Finance Department A
Endst: No. & Date Even. | | | ;; E[
/""’/_ ‘ == | = B
" Copy is forwarded for information and necessary action 1o the:- o
1‘,/AcC0un'ta'nt General | Knyber pakhtunkhwa, Peshawar,
5. Principal Secretary 10 chief Minister, Khyber pakhtunkhwa:
3. Principal‘Secretary to Governor, KhyberPakhtunkhwa. o |
4 Secretary 10 gocial Welfare, Special Education & Wormen Empowerment Deptt’
5. Directof, EMIU, Finance Department, Khyber Pakht.unkhwal.' ' »' L
6. PS to Minister Finance, Knhyber pakhtunkhwa. C { B
7. PSto Secretary, Fhi’\ance'Department, Khyber pakhtunkhwa. . @ -
8. PSto Special Secretary, Finance,Department, Khyber -Pakhtunkhwa. ‘
9. PATO Additional Seg,cr‘etar_y (}Regu\,at‘.oh), Finance Depa(tment.' .
10, Miaster File. A T A R
i
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The Chief Secretary, - ‘ : ' o S - @

To,
. Khyber Pakhtunkhwa, Peshawar
Subject: DEPARTMENTAL'APPEAL FOR GRANTING/ALLOWING HEALTH

ALLOWANCE TO THE APPLICANT_ W.E.F. THE DATE OF
DEVOLUTION OF THE _EMPLOYEES OF SPECIAL- EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA: i.e. JANUARY, 2012

Respected Sir,

With due respect it is stated that I am the cmploye of Spec:1al Education
Department and is serving as Supervisor (BP-17) at the Government Institute for the
Blihd, Swat, quite efficiency and up to.the entire satisfaction of my superiors. That the
Provincial Government approved Health Allowance at the rate of one r'unning basic pay

" to these devolved employees working in the Special Education Institutions from tixe date

of their devolution to the Provincial Government. That the employess of %pecial
Education Institution under the Federal Government were receiving Health Allowance

. which had been stopped/deducted from their salaries against which those employees

preferred service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor of the employees vide judgments dated 05.10'.2015-,
11.01.2016 and 18.07.2017 and the employees of Speciel Education Institutions declared
entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the judgmerits of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with-title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 -and entitled - the employees of Spécial Education

* Institutions for receiving of health allowance. That it is pertinent to mention that the

Government of Khyber Pakhtunkhwa Finance Department issued Nciification dated
25.11.2019 in implementation of the judgment passed by. the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from th: date of their
devolution to the Province. That in light of the 1udgmen1 of Supreme Court and
Notification dated 25.11.2019 the applicant time and agan requested the authoutv ,
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply has been received from the quarter concerned. That the applicant feeling

aggrieved from the inaction of the authorlty ‘concerned by not allowing/granting Health
Allowance similarly to the other employees of Special Education Institutions preferred
the instant Departmental appeal before your good self for the grant-of Health Allowance.

It is therefore, most humbly prayed that on acceptance of this Depaltmental :
appeal the concerned authority may very kindly be directed .to g ant/allow health
allowance as per directions of Hon’ble Supreme <. Court of Pakistan and Notification dated
25.11.2019 of -the Finance Department from-the dute of devolution o0 the Provincial
Government of Khyber Pakhtunkhwa. :

Dated:14.0i.2022; ‘n‘taic ' | :

. You’re Obedlﬂp\m
N\ e v B s
' : ' MlSS Shakila i, Vocational Teacher (BPb-]O),
‘ Govt: School for Deaf Children,

Timergar, Dir Lower



VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Shakila Bibi : (PLAINTIFF)
(PETITIONER)
VERSUS
(RESPONDENT)
Special Education Department (DEFENDANT)

I/We_Shakila Bibi
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022

MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5™ Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



