13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of fespondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as prelimi
13.10.2022 before S.B.

ry hearing on

| (Mian Muhammad)
Member (E)
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Order ar other proceedings with signature of judge

The appeal presented today by Mr, Mir Zaman Safi Advocate may

=5
, be entered in the Institution Register and put up to the Worthy Chaisman for.

proper order pleasc.
o Y
REGISTRAR

This case is entrusted to Single Bench at Peshawar for preliminary

|
|

%

o

-..1..~.

]

hearing to be put there on 25 - 5 2.9 .Noticog be issued to appellant '

and his counsel for the date fixed.

CHAIRMAN

Learned counsel for the appellant present and
requested for adjournment to further prepareltthe brief.
Adjourned. To come up for preliminary hearing on
16.06.2022 before S.B.

L+

Iél
(Mian Muhammad)
Member (E)




e e A ———A ekt

':;';;ﬁ

e e e v——

BETORE B}T;BFR PRI fU'\II{H"WA °ILRVIL,LJ l"bBbNAL PENHA‘N AE
o . - CHECKLIST

L _,.Case Titlei"

S.# Contents B s | No
L. This appeal has been plesented by: M)/ /i,;/ma/n 50‘-.75 | v
' 2‘ Whether Counsel / Appellant / Respondem / Deponent have s1gned the '
' requisite documents? - ,
3. Whether Appeal is within time? v
4. | Whether the enactment under which the appua] is filed mentlonedQ v
5. Whether the enactment under which the appeal is ﬁled is correct? e
6. | Whether affidavit is appended? o !
7. Whether affidavit is duly attested. by competent oath commissioner? e
8. | Whether appeal/annexures are properly paged? v |
9 ‘Whether certificate regardmg filing: any earhel appeal on the e
' subject, furnishied?
10. Whether annexuires are leglble? e
11. | Whether annexures are attested? - 1 v
12, Whether copies of annexures are readable/clear? v
13 | Whether copy of appeal is delivered to A.G/D.A.G? v
i Whether Power of Attorney of the Counsei engaged is attea[ed and v |
| signed by petitioner/appellant/respondents? '
15, Whether numbers of referred cases given are correci? - ., , el L
16. * | Whether appeal contains cuttings/overwriting? ' - e
17| Whether list of books has been provided at the end of the appeal'7 ' e
18. Whether case relate to this Court? - “
19. Whether requisite number of Spare quieS attached'> T
20. | Whether complete spare copy is filed in separate file cover? v
21. | Whether-addresses of partwjlven are complete? o ~
| 22. | Whether index filed? e
p 23, Whether index is correct? v
24. | Whether Security and Process Fee dep031ted7 on T
‘Whether in. view of Khyber Pakhtunkhwa Service Trlbunal Rules 1974 |-
25. Rule 11, notice along with copy of appeal and anncxurn,s has been sent
to respondents? on - : _—
36 -| Whether copies of cmmnents/reply/reJomder submltted7 on
27 Whemel coples of comments/l eply/1qomde1 Provi jed to opp081te !
L party" on . ‘

It 1s certified that forrnali'ties/docume'ntatioﬁ as required in the above table have been fulfilled.

Signature:

- Dated:  24.6.2022—
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BEFORE THE KHYBER PAKHTUNKHWA QERVICE TRIBUNAL,

PESHAWAR
APPEAL NO.TJ3% /2022
MUSTAFA NAEEM \A SPECIAL EDUCATION DEPTT:
INDEX
S.NO. |DOCUMENTS ANNEXURE PAGE
1. Memo of appeal | . 1- 4.
2. Stay application | . 5.
3. Notification dated 01.04.2011 A 6.
4. FST Judgment B 7-13.
5. Supreme Court Judgment C 14- 21.
6. Letters D 22-23.
7. Salary slips . E | 24-26.
8. PHC order sheet F - 27-28.
9. Summary & decision of Cabinet G&H 29- 32.
10. | Notification dated 25.11.2019 | 33.
11. | Departmental appeal J 34- 35.
12. Wakalat nama ' e 36, N
APPERLANT

-

MIR ZAMAN SAFI

- ADVOCATE
Office: Room No. 6-E, 5" Floor,
Rahim Medical Centre, Hashtnagri,
Peshawar,
Cell: 0333-9991564




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
e P
APPEAL NO._"/3R /2022
Pl .“:‘>.-:7_Z.3._....
Mr. Mustafa Naeem, Brail Teacher, s lD 2022
Govt: Institute for blind, D.I. Khan. RO Ay A
......................................................................... APPELLANT

1-

2-
3-

4-
5.

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from

T3¢ "o~ ayhe date of devolution under the 18" Constitutional Amendment to the

Provincial Government i.e. w.e.f January, 2012. Any other remedy

R@gnsﬂ:rag- hich this august Tribunal deems fit that may also be awarded in favor

el

of the appellant

R/SHEWETH:

ON FACTS:

1-

That the appellant is serving in the respondent Department as Brail
Teacher quite efficiently and up to the entire satisfaction of his superiors.

That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the IFederal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
Province before the commencement of 18" Constitutional (Amendment



¢}

Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 1is attached as
ANNEXUICe et veneneeensscscercsssssassssssssssessssssscsssasssssssscsassesscsssnsse A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance

letters are attached as anNEXUIE....coevverreienieiiarrenesrersacnonn C & D. ‘

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as annNeXUre....ovveiieiiiiiieiiiiiiieiiiieriiieriieeeneenen E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special

Education Institutions against which colleagues of appellant filed writ

petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure................ P F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
for appropriate order. That the provincial Cabinet approved Health



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. 12022

MUSTAFA NAEEM VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

MII%AMAN SAFI,
Advocate
High Court, Peshawar
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‘ SYED RAI’IOUI' HUSSAIN SHAT, MT‘MBI' 12
. we shall decide thc above tulcd appeals.

,pay and 1llowancu in BI"S scheme, Hc.x!lh .1llowauu. liad bt.t.n paid (o the
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Sccx ctay ¥y Finance Divi

mmx .md ACI’R Istamabad,

* Date of Institution - 04.04.20 16,.cle.”
- Date orhcarmg " 17.07.2017
Datc ofJudL,mcnt 118.07.2017

[}
. Before: Sycd R.xﬁqm IIusmm Shah, and
' Sycd Muhamnmd H:umd Members.
" Present: J‘.-Mr Muh.xmmud Anw.xr Mu;,hal Advocatc (‘or the
- appbllanls ; , . -

\\.

- Syed Zil-c- Iluannm Kanm. Assxsl’mt Auormy
General for-the respondents with M/s Arshad Axuum
Assistant Direetor,-CA & DD, Naveed Akhter, §

lion -
Officer,” Finance Division, Azhar Nadecm Atv;m
Assistant Accoiints Officer and Muh.nmm\d Jo.-b:u‘
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'Vidc letter datcd 13.03, 2013

.ll\.‘ ('Llltl.ll ()!
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anee, hcnu. the payment of 5:\1(] Allow
‘!sloppcd by subxmttmg the « Compul(‘.l chnn['cs thmugh concerted DDOs,
‘bubscqucmly the 1% mnm. Division .nllon.u(cd budgc

but the CA&DD parked the budget.an later on

olher organization, ch;_' apgrieved off \lopp.u,c ofllu. suid /\llow.mcc \'ldt. .-
letter dawcd  0s.08. 2014 the a(‘lo.clcd cemployees  filed Wit Petition N
' No.378472014, 3 -&58/'2()1-1 ang 4()()7/"0!

Hon® ble Islamabad lh; h Lmul Isl
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_petitioners - (now appellants) on -
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L3505 W STIICNI010, cle. with M.Es,

~administrative control of CAND and, therefore, the.
e cntitlentent or Celigibility  shall be, taken  into
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eS¢ Lol order 1o meet i . endy of justice, it would be
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and e wving e \.muuv of lmw
titlaeyr .uuuunu.d o

am- “non. ;mhcc

\\uh(lmw.nl K \(I)pp.t[,t. ol Punishiieng which, n.ould not

be .lwnrdcd \nthmn(,.ndn Plinige the (lm. nm.c\\ ol fayw.:
i I

pmvulul umlcr the
uiiey uml l)r.uphm.) l\ulx.\ 1973,

. co
ponduus It wag stat d
48 Lot .\dmmmhlc to the :mpcllnnls as they did na
fan Pm'"l' l'l" detinition- ol sonnel becauge lu_-llth persong

4. - » The: nppc'xls were lcmtul by the res
that the sajd nllow.-uuc w
i

T

"L]'tll Py

institute or orgamzauon dchvcrmg services

as furll.c.r submmcd tha
nllowcd provx..:qnally (o the
AGPR on the basis or C/\DD Division's

subscqucmly-(hal Dnv:sxon sent

the Hcalth Allowancc \vas appellants by the

lutcr dated 06.03; 2012 bud

a rcfcrcncc o llu. I‘m.mt.c wa

its concurrence for admwsxbnlll} of I-iullh Allow:mcc which regretted the

.\(mn of disabied. c..luldzcn ad persony

with (h\.lbllllu.s and, huu.c. -.nuld ot be dcclmcd ax health personne to

become entitled for (he said .ullummcc. The CADD ‘on 13.03.2013 in ity

comumunicition 1o AGPR um\cvc.d sam.uon of the Health- /\llmv.\ncu to-

ancc Dmsn.n fand the

AGPR madc provxxmnal yment” o the appcllants, \vhxch \vas_

subscquently dxsconlinuc_d .xhu' verification o t.nullcnu.nl ‘in ordu' o

prevent the misuse of 'thm a'lmvan\.c by non-en

submiucy b_\; respondent No 2 tlml health -lllO\\’.ch W

coo e, 4 7 sns (n S,}(R)\ .w.mn cle, wulh . Ps, \

: : _smi bcncm:

mon-v-“:w blm\'ml' hot

dlieal mmcu. Hu..'

as

el meany . -

on lo scek|

d- Lhal lhl..y were, mvolvcd in .hc process|

titled pcxsonml B was-

as granted - withy vlhc "




_ admissible’ o non- ch.uc:'ll cadres,

A

‘ !scu.m.c.\. -F.G. Pohcluuc andd N:monul'lhslilu(c ol

: earricd out by a. nm.u-vrot‘cswon

. chulauons ng of the l‘mnncc Divi

- The appcllants arc ncither deput
. authority nor have ‘been cngagcd

- They are also not being paid from conlmu.ncn

. —\lﬁ_

i

.lpprn\'.ll ol the Mime Minister, through

lhl‘t.s. ll.dLml GO\'crluncm Hospitals .c. Pakistan Institute or Mc.chc.ll

Rch.xbxhluuon Mcdxcmc
l‘hn, Uircctoratce C:uu,ral of Speci

ulm..umnal body, dc..xlx with

nlxnbllua(non of dl...xbh.,d chxldrcx

al’ lc.un mcludmg lcnchcm pxofcssnonal-;

doc.torx ddl"llll'-(l.l((llb, ministeriag and suppurtive / .mull.uy sttt dig nul

fall within lhc ambit of hcallh ~organization

and could .nat e dcclnrcd as
health pr.rsonncl s gu the said

.|Huw.uu.-. The lt.*.])()ll(ll.ll( No:3 e
AGPR in its parawxsc. commcnts sub;

nitted that the xdcnlxcal cascs: ullcd Dr,
Farkh F. Lodhi, ecte vs Sccrctary

Hon' blc Suprcmc Court o(‘Paklsnn : . e “

, S._ . : " We lu.:ud thc lc‘xmcd counsel. for the partxbs and pcruscd the
record, ' : ' :
6. - llu. ht...lllh .xlluw'mcc. &.qu.nl to onc bagjc pay of"rumﬁﬁg salary |

was granicd to the health pc.rwnm.l Jin

(hc cployment o Fedeiu)
Govunmcnl. in s .‘nhn.mn, w

ith L“LLl lmm 01.01 2012 I wa mmk.

In reply 1o query raised by AGPR vide:
lctlcr No.TM/1 8- 64’C8HPII U’b/2011 121186 dated

172 dalcd 27 03 2012 Iunnslu.d dc.ﬁmuon of the health bersoniicl by smtmg

that hcallh pcrsonncl meant a persons \\ho held a post in any institute or

Organization delivering scrvices i - the. health au:lor and xxlgludqd in

Schedule.], but did ol include person: \vho was on dcpu(ulion'l’o the

Federal Govcmmcm rrom any Province or otlyer aulhomy and who was. on
contract, or on work charged basis’ or who Was paid {rom contingencies’
auomsls lrom any Provinece or Sther
on conlnct L0 on work: charged bnsis.
o8, On fhc contrary, lhcy are

civil Servants under m.uuuu 2 (b) ol the Civil Serv .ml:. Acl 1)73 and ure,

dchvcrmg scrvxccs to the disabled cluldrc
appeilants comprised of Academic and Admlmslmuvc Cadres. Accor (lmg

to the dcﬁmuon l'urnnhcd bv ‘the l"mancc ‘Division vide- lhur u.0, dated -

27. 03 2012 lhc appcll.m(s are entitled to healtlh allowance, Iy - puris-6. & 7

undcr Facts of p'xrawu.c comments filed bc(orc the Hon’ I_.alp Islan}pbndl-ﬁgh

nﬂr,,'\-.‘\f'\. '.-'\ F!!
"é\ h.'..‘v' l\.l\} -L

N ! P le . ' ! Ui
Feserni &t ule g ge
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" 565t STICRICS016: ete, with M., .

4 summary, specifically moved for -

al Educatjon & Socml Wclfuc l>cmg‘ an
the - :process of c.duc.mon. lraining and

1 and pcrsonx wuh clmabmuna whlch wis-

Fmancc were stil| pending b‘.l‘orc the

12.03.2012, e |.
sion vide U.O, No.r 2(13)11-2/2012- ’

n/ persons. The bencficiarics /' ’
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ch. with M. l's

. Courl Islam.lbnd on bch.ﬂl of bt.un.(ary Fi in

ance Dw:smn in Writ p
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ent of HPA,
datcd - 09.0s, 2014 was issted by I'A'

of AGI’R o take action on lhc said -
cnmlcmcnt. It was prayed th

. CADD & PGS, lh(.rduu.'

of respondents. Now the

lcucr and decide
at the petition was .an

llu.. Finange Dwmon be ‘excluded I‘mm the list

Finanee wa\um has came up with dx('(cxcm

stanc, It is not :tllowcd tu nppmh.uc and u.pruh

we.No logieal u,ply hax
the respondents for dwrwi the
legitimate rights, A 1

been subminey’ by

similarly placcd, are gelting, the ';md d(lV;‘lﬂlﬂ[’C Why, lhcn. the appcllnnls

as bw.n wnucn in the conuuvm';.bcrm' >

la (..ouu lz.l.mmb.xd and the Feder
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be deprived, is not clear from what y

~ the Hon'ble lslnumbnd lln;_' al Scrvice

25 of lhc Consmuuon of Isi
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1 to rct'undf‘lhc paid
anount w,

hxch is against the principle of locus po

Hon'ble: Suprcmc Court.of Pnknsnn h.ls consxstcnlly hicld that the bcm,m
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passed by the compctcm .mlhouly \vxlhnul .m)' ault o the p.xrl ol civil

‘servant could not be recovered ‘cven il (hc bu]c(lChll order’ was

sulm.qucn(ly withdrawn ar xu.uﬁu( We
the h"hl oﬁhqudmncnt orllnn bl Suprcmc Cour( of P

PLD '1992 SC :07. Henee. o mxs extent, the xmpuwnc.d orders are not

legally sustainable and liable to be sct .mdc,

n‘\xsl..n reported in

7. Wc would like 10 make an cmphas.s on the Judgmcnls oI' the

clit i'm_\.
alin April, 2014 Mlm stry of

458 million (‘or thc, pcuuomm (how .
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US10.2015 and 14122010 whércin the uonlm‘v\.-:'.\‘\' relating to Mealth

:\llowuncc has alrcady been resolved. When confxunu.d with the suid ldcl

the respondents h'm: .ult.d 10 dcm the tact. As such,

the aclmn ul the

respondents ,tmn..ub to he inconsistent in &lu. light of the .nuu,mumom.d

judgments on account of f\..ncl.. 23 of the Constitution which guarantees

cqual rights . equal protection of law for cvery citizen.

To - ensure : B "
uuiformitv

rule of consistency must be dpph(.d while consxd«.rmg tlu. casc '

ol the appetinn,, -mu e llnn hie A|u\ [ nml vidhe ity nul;uu:nl I thoe

c:m. reported -as 1996 SCMR lle h.l; alu..uly held- that »

rule ol goad. : .
< governauce d\.m.md.\

thai the buu.ﬁus ol the said d\.u\mn be w.u,n(h,gl lo -

“other eivil servants .ll\u who m.ly not' be partics to the lxubnuon mslwd ofl

compelling them-to approach the 'lubpn.xl or any other h.gal forum. Hcpcc.

R ' the claim of the appellants is rcquu'cd to bc decided on the ! same analogy /
\-
a principle as framed in the cases ot‘ Dr. Farrukh Fiaz Lodhi and others by thc
Tribunal vide its Jjudgment dalcd 05 10.2015, 11 01 2016 and 14. 12 201§ 1
. £
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05.10.2015 and 14. 12 2016 wherein the con: troversy relating to Health :
Allowance has already been resolved. When ‘confronted with the said fact,
the respondents have failed to deny the fact. As such, the action of the
respondents appears to be 1ncons1stent in the light of the aforementioned
judgments on account of Article 25 of the Constitution which guarantees
equal rights and equal protection of law for every citizen. To ensure
uniformity, rule of consistency must be applled while considering the case of

the appellants. Since the Hon’ble Apex Court vide its judgment in the case

reported as 1996 SCMR 1185 -has already - held that “rule of good
governance demands that the benefits of the said decision be extended to
other civil servants also, who may not be parties to the htlgatlon instead of
compelling them to approach the tribunal of any other legal forum. Hence,
the claim of the. appellants is required to be decided on the_. same

analogy/principle as framed in the cases of Dr. Farrukh Fai7 Lodhi and

others by the Tribunal V1de its Judgment dated 05. 10 2015, 11 01.2016 and
14.12.2016.

Forgoing in view and following the rule of consistenéy, the impugned orders
dated 21.03.2016 and 25.03. 2016 are set aside with direction to the
respondents to continue the Health Allowance already granted to the
- appellants since 2012, and to_reﬁ_md all deduction made in compliance with
the impugned orders within a period of one month from the date of copy of
this judgment is received in their office, Since the main appeal have be
accepted Misc. Petition are also accepted. . |
9.  Judgment to apply all the titled mutatis mutandis.. - ' | |
10.  There shall be no order as to costs. \ : ,
~11.  Parties shall be informed accordingly:. L ' |
ISLAMABAD | S
18.07.2017 | -
Vi %



& Muhammad Athue ur Rehman : ‘ - C-?/ : 9
ete. | -(in C.A.811/2016) |

. ...Respondents(s) . ) 7

For the Appellant(s) Mr. Sajid Ilyas Bhatti, DAG - b
(in all cases) - Syed Rifagat Hussain Shah, AOR - : i
. - Ms. Saadia Kanwal, 3.0 Fin. o i
Mr. Abid Hussain Channa, S.0 Fin. ‘
Mr. Sajid Javed, Asstt. Legal Fin. ' T
Mr. Abdul Razzaq, AAO MEG

Rawalpindi -

i For the Respondent(s) In-person S '. B : ]

For the Respond'ent(s) Mr. Muhammad IlyaS'Lodhi; ASC 4 , 1
(in C.A216/16] ' Malik Itaat Hussain Awan, ASC j

Amicus Curiae: Mr. Muhammad Makhdoom Ali
. ‘Khan, Sr. ASC D !
Mr. Sikandar Bashir Mohmiand, ASC : : o b

. Date of Hearing 17.01. 2018

JUD_GMENT' o B

UMAR ATA BANDIAL, J.— By leave of this Court |

granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the B

1

several connected appeals before ue, the appellant Federal

R SRS

' Government challenges the judgments del1vered on common
questions of fact and law by the learned Federal Serv1ce Trlbunal
on 05.10.2015, 11.01.2016 and 18.07.2017. The-Judgments

' impugned in the connected 'app_e&‘lls declare the reepo.nd-ent :

employees of different ihstitutions functioning under the

Dlrectorate General of Spec1al Educatlon (“DGSD”) to be entitled

to payment of Health Allowance granted Dby the Federal

O

Government vide its Office M'emorand_a dated 04.02'.2012 and
06.2.2012. These Memoranda are issued by the Finance Division
(Regulations Wing) Government of Pakistan pursuant to

/
/Y

'é . Business, 1973. It would be useful to reproduce the two




memoranda containing the terms and conditions for the grant of s ! &
- _5 ~ Health Allowance to eligible persons:

“Government of Pakistan
Finance Division .
(Regulations Wing) ' s : <
F.No.2(13)R-2/2011 -+ . Islamabad, the 04th Feb,2012 .

OFFICE MEMORANDUM | SR o b
- ! 3

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO o : H
ONE BASIC PAY AT THE INITIAL OF THE .
SCALE TO.THE HEALTH PERSONNEL IN BPS . ’ i

SCHEME . '

The undersigned is directed to say that the . : | !
Ordinance No.VI of 2011 that sanctioned the Career Structure for !
Health Personnel Scheme (CSHP) has lapsed- on 26.12.2011.

Accordingly, CSHP is no longer in the fi¢ld and all health personnel - -

have consequently reverted to the BPS scheme. In order to . $
compensate health personnel for the loss of benefits sought under '

CSHP while preserving their status as Civil Servants, it has been

decided by the Federal Government to grant adhoc allowance equal

to one basic pay at the initial of the scale to the health personnel

in the employment of Federal Governmient, in BPS scheme, with

effect from 1st January, 2012. This will be in addlhon to- their

existing pay/ allowances in BPS Scheme.

i,

2. This Division’s OM No.2(13)R-2/2011-693 dated 17‘}"
'November ‘2011 may be treated as withdrawn w.e.f. 26.12.2011.

AL

Sd/--
(M. Munir Sadiq)
Deputy Secretary {R-1)”

*

*

*
AR

“Government of Pakistan
Finance Division
(Regulations Wing)

et

et et

F.No.2(18)R-2/2011-777 Islamabad, the 06w Febrdaxy,ZOlQ

B L SPPR L
e s

OFFICE MEMORANDUM .

Subject:  GRANT OF ADHOC ALLOWANCE EQUAL TO ONE : : l
"~ BASIC_PAY OF RUNNING. SALARY.TO THE HEALTH-

- PERSONNEL IN BPS SCHEME,

e

In  continuation of Fmance, Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2. 2012 it has been decided by the
Federal Government to. _of,

employment of Federal Governrnent, in BPS ‘'scheme, with effect
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also ‘grant of stipend amounting to . . !
Rs.50,000 per month to the postgraduate residents and Rs.24,000 . i
per month for House Officers respectively w.e.f. 1.7: 2011 w111

e ST S T e T IS SR

continue. “
i
Sd/-- i
(Manzoor Ali Khan) B
Sr. Joint Secretary {Regulations)” {(,2
e A {emphdsis supplied) : Ikii
' : _ ' : ‘ i
2. Learned Deputy Attorney General 'has contended ;
i i
/ that the Health Allowance granted by the Federal Government 1s ,E‘ig |
available to health personnel in the employment of the Federal hj{
/ - Government in the BPS scheme at three hospitals established in U‘
, . . i

R A R T A R R R P R e e W el
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Islamabad, namely, Pakistan . Institute of Medical Sc1ences
(“PIMS”), Federal Government Polyclinic (“FGP”) and National
Institution of Rehabilitation Medieines (“NIRM?”). The employees

at these 'hospitals do not have a caree_r structure in place after

the C.iareer Structure for -H'eaith Personnel Scheme Otdinance, .

2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance

was accordmgly granted by the Federal Government as a form of
compensatlon. It is clear from the two memoranda dated
04.2.2012 and 06.2.2012 reproduced above that - the Health
Allowance is granted to “health personnel” I—Iowever, the
composition of the category of em’ployee's that are eligible for the

benefit has not been provided therein. The 'responden'ts whio are

,severallhu'ndred in number are unrepresented by counsel. In

view of the fact that a large number of employees are affected by

the instant controversy, the Court has sought assistance from

Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar
Bashir Mohmand,' ASC as amiciis curiae in the matter.
Mr. Sikandar Baehir Mohmand; ASC made vable‘ suhmissions
before the Colirt that highlighted important tacts and
documents on “record which simplified the controversy

appreciably.

27.03.2012 by the Finance D1v1sion (Reguiatlons Wing) clarifies-

that the term “health p_ersonnel” used in the above mentioned
memoranda bears the meaning given to ‘that' t}tpreesion in
Section 2(b) of the Ordinance. This definition 'refere to the
contents of Schedule-I to the Ordinance which specifies’ the

service providers who qualify. as health personnel. A perusal of

Schedule-I shows that five categories of service providers, are

It transpires that an Office Memorandum dated

R
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classified as health personrel, namely: Doctors, Allied, Nﬁrses,
Paramedics and Support. The services specified under the
categories of Paramedics * and .Support include Teachers,
Audiovisual Operatoré, T echriicians, Librafians, etc.

4. ."Fhe administrative ~Ministry for the health

institutions of the Fedéral Government at Islamabad is the
Ministry of Capital Administration and Development Division
(“CADD”). It is an admitted fact that vide order dated

13.03.2013 the Ministry of CADD granted the Health Allowance

to the employees of the DGSE and its allied special education
centers/ institutions including National Trust for t'he'.'Disab'led
(“NTD”) and the National Council for Rehabi'litation of Disabled

Persons (“NCRDP”). The responderité were  thereby

‘acknowledged as beneficiaries of the said gra.n‘f and were paid

the Health Allowance ‘wifh effect from 01.1.2012' until

27.10.2014, when the Finance Division informed the Accountant

General Pakistan Revénue (“AGPR”) that onljr health 'pérsonnel
'Working in Federal Governmént hospltals and clinics were
qualified’ to receive the . Health Allowance. The AGPR

correépondinle'instructed the DGSE to 'stop payment of the

said allowance to its employees as no budget ‘allocation for the .

said emolument‘had been made in the financial yeér‘20v14‘~15.

S. The discontinuation of their Health Allowance was

taken to the Islamabad High Court by some of the res’pondents.‘

Vide order dated 17.9.2015 the learned High Court referred the

dispute to the Secrétary CADD for passing a vspeal;ing order’

thereon; and till then restrairied recovery of past payfnents of

the Health Allowance from the.affécted employee-é of DGSE and

allied centers. The Secretary' CADD heard the parties and by
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order dated 21.3.2016 rejected the entitlement of the

J
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ot respondents to receive the said allowance. The principal ground

ST I KO

of his decision is that employees of the DGSE were engaged in

the process of education; training and rehabilitation of disabled i

children and therefore did not fall within the ambit of a health L

organization. The respondents successfully challenged the said-

order before the learned Federal Service Tribunal Which has, -

T AT

o ' mter alia, by the impugned Judgment dated 18 07.2017 declared

' !
that the respondents are entltled to the grant of Health o 1
Allowance. :
6. Learned Deputy Attorney General has contended ' i

that after the lapse of the Ordinance that had prov1ded a career :

structure for the doctors, n'urses and paramed1cs working in _

PIMS, FGP and NIRM, the Health Allowance was granted by the

R T R R T T R

Federal Government as compensation to the said health o

personnel. He was, however, wunable to show any -

contemporaneousdirection issued by the Ministry of CADD or

R, B e e T

the Ministry of Finance that restrlcted the grant of the Health
Allowance to the clannecl employees of Lhe three hospltals
speciﬁed by hirn:. As already noted above, the deﬁnition of Ihealth
personnel provided' in the Ministry of F"lnan'ce Office - ' -

Memorandum dated 27.3.2012 is wide in scope--and 'there'fore .

unhelpful to his plea.

7. ‘We have examined the deﬁnition of “health.

N D

personnel” adopted by sa1d memorandum dated 27.3.2012 from

Section 2(b) of the Ordmance which is to the followmg effect - . B

“b) “health personnel” means a person who holds a post in any

institute or organization delivering services in the health

P T

sector and included in Schedule-I, but does not include:

et =
e TR,

i) a person who is .on deputation to- the "Federal
/ _ Government from any Province or other authority;

e T P e T e
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i a. person who is employed on contract, or on work

charged basis or who is paxd from contingericies.”

8. It is noted that the foregoing ‘definition of health

personnel covers persons holding posts in any inst’itute or

orgamzatlon Who are delive rmg services in'the health sectm that-

are included in Schedulel to the Ordman(‘e Learned Deputy

Attomey General was unable to distinguish the respondents,.'.

who are employees of the DGSE and all1ed mstltutmns/ centers, o

NCRDP and NTD, from the paramed1c and support staff

pos1t10ns that quallfy as’ health personnel acco1d1ng to

Schedule-I to the Ordinance. It is not demed by the appellant_

that education, trammg and rehablhtatmn of d1sab1ed persons
are services provided in the health se'cth. These services fall

within the terms of Schedule-I to the Ordlnan’ce and therefore

the providers thereof qualify as health personnel.

9. Accordingly, not only do the respondents fall within

the category of persons who are, in terms of Finance Division

" Memoranda dated'06.»2.2012 and 27.3.2012. eligible for. grant of

the Health Allowance but the1r enmtlement has in fact been
admitted by both the M1msuy of CADD and Mmlstry of Fmance
In this respect the- afore'mentm'ned letter d}ated 18.3.2013 _issued

by the Ministry ef CADD is referred. Also the affidavit of the

Secretary Finance, VG‘OVernment of . Pakistan‘ ~filed in the
" Islamabad High Court pursuant to that C ourts order dated
20.3.2015 passed mﬂWnt Pet1t10n No. 4007 of 2014, specifically-

records that the proposal apprOVed by the Prime Minister vide

Summary dated 25 1.2012 did not restrict adm1551b111ty of the
Health Allovvance to the personnel of the three hospltals

(identified by the learned DAG). ‘For. that reason the Finance
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Division Memoranda dated 04.2. 2012 and 6.2.20 12 made the |

allowance available to all health personnel employed by the

Federal Government in the BPS Scheme'.
10. As a result, the said allowance was paid to the
health personnel of the DGSE and its allled institutions until

27.10.2_014 when-the Finance Divie_ion instructed the AGPR to

confine the grant of the allowance to employees of Federalf ;
Government hospitals and 'clinics. This instruction r'ep‘resents A

merely a change of opinion which is not occasioned by an

amendment in the terms of e11g1b1hty for the Health AllOWance

’r‘herefore as the Memoranda dated 04.2. 2012 06. 2. 2012 and

27.3.2012 issued by the Finance D1v1s1on Government of

Pakistan still hold the field in their ori'gi'na]. 'terms, there is no
merit 1n the objection by the learned DAG to the entitlement of
the respondents to claim and receive the Health Allcjwance..

11, As a secondary and alse tenuous argument, learned

Deputy Attorney General contended that the Health Allowance is

granted under executive fiat without any statutory backing

therefore the same can be withdrawn by the Federal Government
at any time. That is clearly a flawed contentron It is admltted
that grant of the Health Allowance and the terms of ehglblhty to
receive the same were determined by the competent authonty,
Ministry of Fi'na,nce in accordance with Rules of Business of the

Federal Government. The original terms of the said lawful grant

still hold the field. These Were acted upon andpayment of the

Health Allowance to the respondents has conferred a~vested

r1ght upon them In such circumstances, the executive is barred
by the rule of locus poemtentlae from unllaterally rescmdmg and’

retrieving the beneﬁt availed by its recipients. Reference is made
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to. Pakistan, through the Secretary, Ministry of Finahce vs.

Muhammad' Himayatullah Farukhi (PLD 1969 SC 407) and

The Engineer-in-Chief Branch vs. Jalaluddin (PLD 1992 SC
207). Therefore without a change of the terms of eligibility for

the Health Allowance even the prospective exclusion vé‘f the

. respondents from receipt of the benefit shall constitute arbitrary

and unlawful action.

=

12. In the circumstances, we do not find any error or
defect in the impugned j‘udgmer'lts'of the learned Federal Service

Tribunal ‘dated’ 05.10.2015, 11.1.2016 = and 18.7:2017. .

Consequently, these éppealé are dismissed and the entitlement

of employees of the DGSE, allied institutions/ centérs, NCRDP

and NTD .to~ receivé the Health Allowance is affirmed.
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o Ofﬁcr) of the |
- Accountant General
- Khyber Pakhtunkhwa Peshawar
. Phone: 091 9211250 53

No HAD/Allowances/Corresp /2017 18/422 Dated 19 04 2018
o .+ The Branch Ofﬁcer,

~ Pay Roll-4 Section.

Subject: . COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED

"IN _CIVIL APPEALS NOS 1631.2112/2017,216/2016 &
. 806-811/2016 BY THE SUPREME COURT OF PAKISTAN.

.1 am. directed ‘to enclose here'jwith a copy ibf. A.O(TM)
- No. TM(F)/T -4Q/Health- Allowance/2017 18/138 dated 05.04.2018
alongwmh Honorable Supremc Court Judgment for further comphance.

-~ ‘under 1nt1rnat10n to. AGPR Sub Office Peshawar accordmgly

'ACCOUNTS OFFICER (HAD)

QQ\; : 4;@\&\(5

. D:\My Document\HAD Scctioq\éomplainf regard.doc
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‘ I ~  OFFICEOR.THE
- SR R - TANT GENERL PAKISTAN REVFNUES
! 453,?% S .'Sub Office
' . R0 & %gf : : PESHAWAR
0 . o Ph No:(091- 9211278 , Fax No:091~ 9211301
) &::fi%;ﬂ o:( ), Fax No:
[ No. TM(E)T-40/Health, “Allow,/2017-18/ /3~Z ' \Dated 05 .04.2018
T \/I‘ he Accounts Officer (HAD), , ' L 3 g
. © . Office of the Accountant General, T . :
R -+ Khyber Pakhtunkhwa, Peshawar.. : 4' ‘
Subje(:t: COMI’LIANCE )F JUDGNLENT DATED 17 01 2018 PASSDD IN _CIVIL -

SUPREME COURT Or PAKI§TAN

o Please find enclosed herewith the Accountant General Pakistan ‘Re\'/enues',
Tslamabad letter No-TM/18-64/Circular/2017-18 Vol-B-TI/589 dated 12.03.2018, along-with its

enclosures on the above subject

The Supreme Court ‘has made the employees of Director General Special
Education, its allled institutions/ Centers, NCRDP and NTD entxtled for Health Allowance.

Hence, the Dnrector General Special Educatlon has been transferred to Province under 18®

amendment and become a Provmcwl subject. It is kindly requcstcd to take the requisite acticn on -

the above noted subject Judgment under mtxmatlon to this off ce for onward submlssxon of :

compliance report before the court. .

.
o ~ I - ' 4ACCOUNTS (T™)

AGPR Sub Office Peshawar

_ Copy forwarded to Accounts Officer (TM) oﬂ‘ ice of the Accountant (Jener al, Pakisten Revenues- R

G-8/4, Islamabad.

. - 'D - ACTOUNTS OFFICER (TM)
L W - AGPR Sub Office Peshawar
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GOVERHMENT OF KHYBER
P ANMOE DEPAR

@

P AKHTUNKHWA

TMENT

T RS ‘l'.‘."i,;'i‘»3.,,.54\"‘\"‘“;(,}'5’“-! WING)

Dated Peshawar the 251 1-2019

NOTiF\CA‘t‘tON

o
D ™S

;N_o.FD(SOSR-lHB-?IZO'\9. In pursuﬁ.mcm of the"Supreme

et

Clourt of Pakistan Civil Appeal .

No.811/2016_ titled “Muhammad Atique—U'.'-Rehman & Others v/s Federal Government of
Pakistan through Secretary Capital ,{-\dm'\nistr'ation etc,” the ‘Government of Khyber
pakhtunkhwa (Provincial Cabinet) has been pleased to approve Health Allowance at the:

rate of one cunning basic pay o the devolved em

ployees working- in the Special

Education Institutions from the date of their de\/o\ution'to,P'rovinc'\a\ Govt of Khyber

pakhtunkhwa.

). The above said anowaﬁce‘wi\\ be admis
Specia\ Education lnstitutions.of~\<hyber pakhtunkhwa d

/-\mendmem.

Secretary to

Endst: No. & Date Even. '

sigle only o the employees of
e'\zo\vied‘under 18" Constitut'\ona\

Govt of Khyber pakhtunkhwa
Finance Department '

Copy is forwarded for information and necessary action to the:

e

& pccountant General, Khyber pakhtunkhwa, pPeshawar.

2. Principal Secretary 10 Chief Minister, Khyber pakhtunkhwa.

3. principal Secretary 10 Governor, Khyber pakhtunkhwa. : _
4 Secretary 0 social Welfare, Sp’ecia\ Education & Women Empowerment Deptt.

5. Director, F
6. PSte Minister Finance, Khyber pakhtunkhwa.
7. PS10 Secretary, Finance Department, Khyber
g, PSto Special Secretary, Finance Department
9. PAtO Additional Secretary (Regu\at‘.on),
10, Miaster File. .

MU, Finance Department, Khyber pakhtunkhwa.

akhtunkhwa.
ber pakhtunkhwa.




To,
- The Chief. Secretary, _
.Khyber Pakhtunkhwa, Peshawar
Subje'cf:" . .DEPARTMENTAL APPEAL FOR GRAN T ING/ALLOWING HEALTH

'ALLOWANCE TO THE - APPLICANT W-.E.F. THE DATE OF

DEVOLUTION OF THE EMPLOYEES OF SPEC TAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL G()V}LRNMLNI OF KHYBLR
PAKH T UNKHWA] €. JANUARY 2012

Respected Slr,

With due respect it is stated that 1 am the cmployee of Special Educat1on
Department and is serving as Brail Teacher at the Government Institute. for the Blind,
Swat, quite etﬁmency and up to the entire satisfaction of my super101s That the- |
Provincial Government approved Health Allowance at the rate of one running basic pay
to these devolved- employees working in the Special Education Institytions from the date -
of their devolution to the Provincial Government. That the employees of - Special
Education Institution under the Federal Government were receiving Health Allowance

~ which had been, stopped/deducted from their salaries against which those employees -

preferred service appeals before the Federal Service Tribunal, Islamabad and the same
have béen allowed in favor of the employees vide judgments. dated 05.10. 2015,

11.01.2016 and.18.07.2017 and the employees of Specml Education lustitutions decla1ed'

entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan throu0h Secretary Capital
Administration etc; VS Muhammad Atth Ur Rehman & ‘others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide -
its judgment dated 17.01.2018 ard entitled the employees. of Spec1al Educatlon
Institutions ‘for receiving of health allowance. That it is pertinent to mentlon that the
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated
25.11.2019 in unplementatxon of the judgment passed by the Hon’ ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from the date of their
devolution to the Province. That in light of the ,judgmen‘t of Supreme Court and -
Notification dated 25.11.2019 the' applicant time and again  requested the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply. has been received from the quarter concerned.. That the abplicant feeling
aggrieved from the inaction of the authority concerned by not allowmg/glantmg Health
Allowance similarly to the other employees of .Special Education’ Institutions plefelred
the instant Departmental appeal before your good self for the granl of Health Allowance.

It s therefore, mast humbly prayed thai on acueptaﬂce of this Departmental

appeal the concertied authority may very kmdly be directed to grant/allow health

allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolution to the Provincial
Government of Khyber Pakhtunkhwa. '

Dated: 19.01.2022.

Mustafa | cem, Brail Teacher,
Govt: Institute for blind, D.I. Khan



VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Mustafa Naeem (PLAINTIFF)
(PETITIONER)
VERSUS

: _ (RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Mustafa Naeem
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to

appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022

CLIE

A% ED

MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5th Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



