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13* June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary 

hearing on 23.06.2022 before S.B.

4
(Kalim Arshad Khan) 

Chairman

23'^^ June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for 

reply and arguments. To come up for reply/preliminary 

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan) 
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted. 
Learned Additional Advocate General seeks time to contact the 

respondents for submission of reply/comments. Adjourned. To 

come up for reply/comments as well as prelimin^ hearing on 

13.10.2022 before S.B. / \
A

(Mian Muhammad) 
Member (E)
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Iho iippr'al prt’spntod toddy by Mr. Mir /.imiin Safi Advocate may 

hr pnlprpd in the Institution Rcgistpr and put up to the Worthy Chairman fot 

proper order please.

in/os/2n??1

I

tI

RI'dISTKAK
I

♦

I This ease is entrusted to Single Dench at Peshawar for preliminary 

hearing to be put there on 7^ -S'- 11 ■Notly.s^l^e issued to appellant ' 

and his counsel for the date fixed. (

I\
CHAIRMAN

I

I

I
I

I

25.05.2022 Learned counsel for the appellant present and i 

requested for adjournment to further prepare^Kthe brief. j 

Adjourned. To come up for preliminary hearing on 

16.06.2022 before S.B.

I

I

I (Mian Muhammad) 
Member (E)I

I
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BEFORE Kiri'BER PKHTUNKliw’l^^SERVICE TRIBUNAL, PESHAWaK

Case Title:
s.# Contents Yes No

This appeal has been presented by:1.

Whether Counsel / Appellant / Respondent / Deponent have signed the 
requisite documents? ■2.

Wliether Appeal is within,time?j.

4. Whether the enactment under which the appeal is filed mentioned? 
Whether the enactment under which the appeal is filed is correct?
Whether affidavit is appended?
Wliether affidavit i$ duly attested by competent oath conunissioher?
Whether appeal/annexures are properly paged?
Whether certificate regarding filing any earlier appeal on the 
subject, famished? ______ _
Whether annexures are legible? ■ ^ ^ ""
Whether annexures are attested?_________
Whether copies of annexures are readable/clear?' ^

5.
6.
7.
8.

9.

10.
II.
12.
13 Whether copy of appeal is delivered to A.G/D.A.G?

Whether Power of Attorney of the,Counsel engaged is attested and
signed by petitioner/appellant/respondents?_______ '
Whether nuinbers of referred cases given are correct? , 
Wliether appeal contains cuttings/overwriting?
Whether list of books has been provided at the end of the appeal?

14.

15.
16. ■

■ 17,
18. Whether case relate to this Court?
19. Whether requisite number of spare copies attached?

Whether complete spare copy is filed in separate file cover?
W''bether addresses of parties given are complete?

20.
21.
22. Whether index filed?
23. Whether index is correct?
24. Whether Securi.ty and Process Fee deposited? on ___

Whether in view of iCliyber Palditunkliwa Service Tribunal Rules 1974
Rule 11, notice along with copy of appeal and annexures has been sent
to respondents? on ' , ■ :_________ _
Whether copies of comments/reply/rejoinder submitted? on

nW

25.

.26.

Whether copies of comments/reply/rejoinder provided to opposite 
party? on ^

27.

It is certified that formalities/documentation as required in the above table have been fulfilled.

2Name: .

W" (j0^ ■• Signature:

2^. 2'. ■ Dated:

■*

. .ft..

•!
1. .
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Office: Room No. 6-E, 5"’ Floor, 

Rahim Medical Centre, Hashtnagri, 
Peshawar.

Cell: 0333-9991564



M
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
Khvbcs* PaWUHUhwa 

KcrvhH? 'r*
APPEAL NO. 73-5^ /2022

\Dj
APPELLANT

Mr. Mustafa Naeem, Brail Teacher, 
Govt; Institute for blind, D.I. Khan.

2.

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber 
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.
3- The Secretary Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pakhtunkhwa, Peshawar.
4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.
5- The Director of Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pakhtunkhwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY. 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be 
directed to grant/allow professional allowance to the appellant in light 

\ of the judgment of Apex Court and Notification dated 25.11.2019 from
date of devolution under the 18*’’ Constitutional Amendment to the 

Provincial Government i.e. w.e.f January, 2012. Any other remedy 
^©gistrajr^hich this august Tribunal deems fit that may also be awarded in favor 

/ ^ of the appellant.

R/SHEWETH;
ON FACTS:

That the appellant is serving in the respondent Department as Brail 
Teacher quite efficiently and up to the entire satisfaction of his superiors.

1-

2- That the Institutions of Special Education were working underfhe control 
of Federal Government and after the Provincial Government enacted 
Khyber Pakhtunkhwa, Civil Servant (Amendment.) Act, 1973 where 
under Section 11 (b) of the Act ibid, devolved employees of the Federal 
Government were declared Civil Servants of the Khyber Pakhtunkhwa 
Province before the commencement of 18^*’ Constitutional (Amendment



Act, 2010) for all intents and purposes. That in this respect Notification 
dated 01.04.2011 has been issued by the Ministry of Social Welfare & 
Special Education whereby employees of the Social Welfare and Special 
Education have been transferred to the Province of Khyber Pakhtunkhwa. 
Copy of the Notification dated 01.04.2011 is attached as 
annexure A.

3- That colleagues of the appellant serving in the Directorate of Special 
Education Islamabad were allowed Health Allowance as the task and role 
assigned to the colleagues of the appellant was not less than the 
professionals of Health Department. That it is pertinent to mention that 
subsequently the Health Allowance which was allowed to the employees 
of Special Education illegally stopped authorities against which 
colleagues of the appellant filed service appeals before the Federal 
Service Tribunal, Islamabad and the same were allowed vide 
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the 
employees of Special Education declared entitle for receiving the liealth 
Allowance. Copy of the judgment is attached as annexure B.

4- That the Federal Government feeling aggrieved from the judgment of the 
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court 
of Pakistan which had been dismissed vide its judgment dated 17.01.2018 
with the view that “/« the circumstances, we do not find any error or 
defect in the impugned judgments of the learned Federal Service 
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently, 
these appeals are dismissed and the entitlement of employees of the 
DGSE, allied institutions/centers, NCRD and NTD to receive the 
Health Allowance is affirmed'. Copies of the judgment, compliance 
letters are attached as annexure

<■>

C&D.

That the Provincial Government also approved Health Allowance at the 
rate of one running basic pay to the devolved employees working in the 
Special Education Institutions from the date of their devolution to the 
Provincial Government. That it is also pertinent to mention here that 
colleagues of the appellant serving in the different Special Education 
Institutions receiving the Health Allowance. Copies of the Salary Slips 
are attached as annexure

5-

E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally 
stopped Health Allowance of some of the employees of Special 
Education Institutions against which colleagues of appellant filed writ 
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa) 
alongwith some other connected writ petitions before the Peshawar High 
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued 
directions vide order sheet dated 19.09.2018 to the respondents, Flealth 
Allowance shall not be deducted from the petitioners. Copy of the order 
of Peshawar High Court is attached as annexure

That in light of the directions of Peshawar Fligh Court, Peshawar, the 
Social Wlefare, Special Education & Women Empowerment Department 
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa 
for approval and the same has been placed before the Provincial Cabinet 
for appropriate order. That the provincial Cabinet approved Health

6-

F.

7-



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2022

SPECIAL EDUCATION DEPTT:VSMUSTAFA NAEEM

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions 

and on behalf of my client do hereby solemnly affirm and declare that the contents 

of this service appeal are true and correct to the best of my knowledge and belief 

and nothing has been concealed from this Honorable Court.

/

MIlf^AMAN SAFI,

Advocate
High Court, Peshawar
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/
■^ii.ch;iiiciii ,S/u;ci

1” !lie I'alcnil Service Tributi::
^ ■■

■ "’ -J’f’S*236S-A,^ ,0 2-1-13, 2-146 lo 2484 & ’
, -‘IS j >0 2501, 2:»0Sjo 252pCR)CS/2016 wiUi M.Ps.

. • /
//

' Nusr:i('l’;,IiiV.;i»d otlici-M

Vcrxii.s
Scc:^tai-y C:ipi(:,LA<ln.iivixn.;riio» & OcvclopiucK Divixto., 

Sccjct.iry, l‘uj:incc Divi.sion ;in(I ACPli, Ishuuabad.

. Dalcoriiistitmion ; 04.04.2016, etc.
Dale oriicarins
Date of Judgment ; 18.0,7.2017

: 17.07.2017 r.

Before: Syed Ranque Hussain Shnii, and 
Syed Muhamniad Hamid, Members.

\

Ife;Present: • Mr. Muhammad Anwar Mughal. Advocate 
appellants. foiv the
Syed Zil-c-Musnain Kavtmi, Assistant AlJrney 

general for the respondents with M/s Arshad Anljum 
Assus-tani Director. CA & DD. Naveed Akhter. Section 
ornecr.' Finance Division. Axliar Nadeem, Avvan. 
A.s.'u.-.lani Acc'oiinls Officer .and Muhammad Jabbnr’
Senior Auditor. AOl’RatiD.R.'i. . .. T ’ ,

■'A

UIm
ft;

.fUDGMh^N'r ■a

• .'a
. rv.SYED RAFIQHK HUSSAIN .SMAll, MEMBER;. V/itli this jiulgi

Shall decide the above titled appeals. The ficts giving rise to the present i 

appeals arc that,the Prime Minister of Pakistan approved payment of Htaltli ■ i 

Allowance to the institutions providing.Hcalth Services in the year 2012 ;
and the Finance Division issued.notificalioiv No.2(t3)R.2/201 1-777 dated 
0d.02.20l2 for grant of Health Allowniicc, equal to one . basic

ncnl
we

;

•

paV of
running salarj' to the health personnel in the employment of Fcilcraf .j. 
Govcrnincni in BPS Sciicriie w.e.f. 0i;01.20l2. in addition to the cxil

'.IV
. :l.
1.

■ pay and allowances In BPS scheme..t-Icailh allowance had been paid to the |

contemporaries of the appellants in other Government Hosp ials including.. ‘

PIMS, Federal Govt. Polyclinic. CDA. ICT. I?:iki;!lan Railw:i 'S and Pec end
Government Services Mosiulal. Islainabad, etc. but it was discontinueti Ip . f 

the present appellants vide impugned orders dated 08.08.20 ik,

ATpsilli

■s

21.03^010 . s

t-cciori.l\
i

(■

fc- .

/

i/

I-

\.



• »

\
Vi/;

I'-’*;'<■. wiiii M.|>,_

45.™,
';iu, r,..,
CA.viDD the employee;: oVDCSE sinned 

Vide Idler rj;,;c(l 13.03 201;!

4 «: imuu„i.„. .„■ .................. no., .,„c„.i„
Junctions and the

. ‘V

10 ihosc personnel
•'4‘‘^'-i">inrilivc ..etio., ol' Secrelnrv

to ;,il ii,^ employees
... . ” "^umres, etc. i,, view, of

Sen-ices to the disabled and 

and the aGPR

, providing Health
" "ii" cn« o,.„, 2012

. ACI'R vid„ lcu=r toed ...........
Jhal Finance Division had

inrormed. theic Director Genorni, DGSE
'ad not provided budget alloeaii 

Allpwanee. hence.
lor the year 20 M-2015 for the said on

tbe payment of said
compute,. changes throngli concerned DDOs.

l-u. ...c CA.yJD.p=rkca
oibcrorganh-ation.lJeing aggrieved of
letter dated 05.08,2014 .
No.3.7 84/2014. 385S/-201

Allowance beSlopped by .submitting the
_ Subsequently the I-inane

iincc
icr on allocated the same to soni ''

stoppage of tl,e .said Allowance vide
I'C anoclcd ,empIoyee.s Hied Writ Pctilio^^ 

•' luxl '1007/20 M ^vhieh
‘lispo.scd' of by the 

1 l7-0y.2015 in

^VCl*C

Islamabad vide order dated
Mon-blc Islamabad Higl, Court, 
the following manner:-

.\.\x
»( XXX

represommion, ,o TS 
Secretary CAnn tu.. i ■ bciorc llie learned

a) llK arr.davit dated 26.3.2015 f.lccl by the Scercf.rv 
Fmanec. during the proeccding.s before this Court-

. d-.« si v™ l4,"c Ca'to4
CJ JI’C request made by and on behalf of ,l,e 

.h S, A,,"’ roc„.opy if

L “I"'"""'" ““

1' •

. d) The lact that the petitioners arc. employees of 
:iikI emiiiA-s , underaiflercal departments

r-:;-- -- iMsvaTt-
..A'no.j'.;.'-.'

the

■ '',i

1/
..!

.. /f\
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. 3 . .‘'V:Kk)(.;.S/2l)lti. clc. willi
/• : I

Hvlniiiiislriuivc coniiol vtl'CAni) ;inil. ihcicloiv:, tl>c
cuiiilcmont or cl'niiWIiiy sltiill lie Uikcii inio 
coosklerulion io llie lijilil of .slato.s of ciicli 
liuparUitent or enlily separately.

■ - i, In order lo meet llic .ends of justice, it would be 
appropriate - that recovery of the Health Allowance already 

■ paid to .the.employees is.recovered after a speaking order has 
been passed by the learned Secretary. It is expected that the
Secretary CADD shall pass ,a speaking order preferably within

- 90-dny.'t'”

■ xx.s
:

X.NXXXX

!riie Scerctnry (,'.A*\;1'>1.1 tiller pcneiinii die.record ami iiiTordinn the 

opportunity of iiearini; to the :uitlioriz.cd representatives of the 
petitioners (now appellants) on ■ l't.03.2016 pa.ssod the order dated 

21.03.2016 and declared the CA&,pD‘s letter dated 13.03.2010 

allowtnu Health Allowancc to the DCJSU cmpluyceii nnlawfiil, against 

the rules, void ah initio and directed the AGPR to recover the said 

Allowance from their salaries hi easy installments.

In this backdrop, die appellants fiied the instant appcal.s with

5

m
* I'

J'; i'.

M2,

1the following prayer; -
V.- •.

"U is, therefore, most respectfully prayed that the 
. appellant being cntillcd to Health Allowance being, 

covered under category of Health Personnel, the said 
order dated 21.03.2016 by respondent No.I may 
therefore, be .set aside and it be declared that the action 
of respondent No.i in %vhhdra%ving live said allowan"^ 
and recovery thereof from the salaries of appellants, is 
malafide, illcfial, violative of principles of locus 
pocnilcnliac, unfair, unjust, unreasonable, arbitrary, 
fanciful ami capriciou.s and that arc cniilled lo receive 

from the date it hiis bccil. withdrawn ami

f-t51\
■ !• r

?■

. ;

the same, 
slopped from payment.”

learned' counsel for the appellants argued lha the
0 of ;

The3.
appellants being 1-cdcral government.. Servants under Article 2A
Constitution of the Islamic Republic of Pakistan, 1973 and covered

entitled to all ph^ and 
irthcr

: • Iindcr

Section 2 (b) of Civil Servants Act. 1973 wore
Pedcral Government for its employees. 1*allowances prescribed by 

staled that fmanciul directive contained in Ministry of Finance
unaiTibiguous and <

■iO.M. i 

Icarly ! 

tell in i

■t

d.-ilcd 06;02.2012. was
of I.lcallh Allo'.vance to all hcalUt person

in BPS Sche-.ne but de.spilc llije said j

No.2(13)R-2/20Vl 

stipulated admi.ssibiliiy 

employment of l-edcral Cioycrnmcnl
nolinJalion nf the Finance Oivision. the appellants were deprived

I',

■'1

of ,tlic i

i
ik 5 r, irt M- at 
i1 Jj a./ ,'i.i Ji;

r-cdOfat '

-f
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counsel 
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>C claim of 
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was
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ilic other hand,

Islamnhncl "’•'lie. on

0"« urpnicj “'‘•""‘'^'•M.ailO, lie ™

"’iilJdrawn

the same claim

"'“''cl ll..•.t IIk: I,con, 
ri,,.,

'’''""'I'l' or .wun,l j.ooioo, .,.„„

"Pnn Inid ereatod ;, - 
in violation

“ counsel Tor the

\

Icnnicd
P|H-ll;int l.•lsi|y •■"tinccl that i'■O'd ab initio, coram- “"Pngnccl orders”''"-jndicc ’niul i
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‘^'•arded with.Hit

were
l>av!ng no'viih(lr.Twa) / sanciiiv or hiw 

Pnnishiiie.u whieh
as

be ;
could not 
under the

adopt in,. Ii.e duo
Government Siervants Clinie' c prnocN.s oT |;

Riiio.,,Pv provided

1973.A.
,T |ie appeals 

‘bai thc said allou-nnec

fall yndr.,-the dcilniii

\
"-ere resisted by the 

""'N 1,01 admi.ssihle to

■J

'■c.-spondenis. It 
•be appellants

was stated 
•■•s tl.icy did n^ '

on of health■‘"P^'sonnel because hciluh
personnel meant

ring service I 
It 'vns further submitted tha

Jy lo the •■‘Ppcllanls by lltc 

06.08.2012 but 
nnee Divi.sion to seek

'.ly of Health Allown nee winch 
Ibat they were involved i 

‘^‘^bahilitation of disahied-
henec.

same on 14.03.2013 
of cduc.ntion. training 
with di.sabiliiieS .and, 
become entitled for the said 

, communication to AGPR 
DG.SE employees without

made .provisional payment ' to the 
-‘’-nucntly discontinued alter VeriHeation 

prevent the mi.susc of this allowance 
submitted bv

i-cgrcitcd the 
in tlic

on the ground
process

children and person.^ ♦ •

coidd.not be declared a:, health 
ullowancc. The CADD 

conveyed sanction of the Me.Hth
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on 13.03.2013 in its 

Allowance to 
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appellants, which
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X •

'^r Medical P:
nation Medicine.

‘lucalion & Social Welfare, bcinr
relaabnitation of disabled chi'ld
carried ^ by , Persons with disabiiitic.
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•'■-m. porjbooo,-0, „0Muo .010
AGPR in its parawise commo t i. • ' '■^■'^P‘)iuleni N0.3 i.e.
F«kh F. L'odhi. etc.-vs S " ^

Hon'bJc Supreme Court of ^‘‘>1 P'^nding before

We heard, die Jeamed c
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under the criteria
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u an omoiint of R.s.92.542 
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who bolohecd to medical profession and 
of entitlement
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of MPA, 
letter, dated 09.05.2014 
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entitlement.
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understanding. .D.O. 
Organization
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Allowance has already beer, resolved. When confro.ucd wilh the said 

the rcsponclcms have Tailed lo deny the Tael. As sueli, ihc

i . !•r ■%

Tael,
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aclion oT iljc
respondcni.s appears to he inconsisieni in the liijlu oT ihc albremcnlioiicd 
judgments on account oT Ar.icle 25 oT the Constitution which f
equal rights and equal protection of law Tor CVC17 citizen. To ensure " 

unifonmity, rule oT consislency
• •1; llie appelliii.iN. .Siiici- III,- I I
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I*

'i*.
guarantees •

must be applied while considering the case
•111,- A|.,-,n (•,„„i viii.t its jii,l,..inenl In the 

case reported as 1996 SCMR 11S5 lias already held that "rule of gpod 
• governance demanOa that the bciients of the said deei.sion be extended 

other eivil servants also, who may not he parties to the liligntion, instead of/ 
compelling them 10 approach the Tribfjnal or any other legal forum. Hcpce; 
the claim of the appellants is required to be decided on the same analogy '/Y- 

principle as framed in the eases of Dr. Farrukh Fia'z Lodhi and others by the •

Tribunal vide its judgment dated .05.1Q.2015, 11,01.2016 and 14.12.201(3.

lo
vf: .it

.V ‘

I*. ••\
I--p;:
f V-'s. Foregoing, in view .nnd jpllowing the rule of consistency, lltc ' 

impugned orders dated 21.03.2(110 and 25.03.2016 arc .set aside ^vilh j 
direction to the respondents to continue the Health Allowhiico already 

gniiucd to the appcllam.s since 2012. and lo refund all dcduelion made In 
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05.10.2015 and 14.12.2016 wherein the controversy relating to Health 

Allowance has already been resolved. When confronted with the said fact, 
the respondents have failed to deny the fact. As such, the action of the 

respondents appears to be inconsistent, in the light of the aforementioned 

judgments on account of Article 25 of the Constitution which guarantees 

equal rights and equal protection of law for every citizen. To ensure 

uniformity, rule of consistency must be applied while considering the case of 

. the appellants. Since the Hon’ble Apex Court vide its judgment in the case 

reported as 1996 SCMR 1185. has already held that “rule of good 

governance demands that the benefits of the said decision be extended to 

other civil servants also, who may not be parties to the litigation, instead of 

compelling them to approach the tribunal of any other legal forum. Hence, 
the claim of the appellants is required to be decided on the, same 

analogy/principle as framed in the cases of Dr. Farrulch Faiz Lodhi and 

others by the Tribunal vide its judgment dated 05.FO.2015, 11.01.2016 and 

14.12.2016.

: 8. Forgoing in view and following the rule of consistency, the impugned orders 

dated 21.03.2016 and 25.03.2016 are set aside with direction to the 

respondents to continue the Health Allowance already granted to the 

appellants since 2012, and to refund all deduction made in compliance with 

the impugned orders within a period of one month from the date of copy of 

this judgment is received in their office. Since the main appeal have be 

accepted Misc. Petition are also accepted.

9. Judgment to apply all the titled mutatis mutandis.
10. There shall be no order as to costs.
11. Parties shall be informed accordingly.

ISLAMABAD
18.07.2017
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Muhammad Attique ur Rehm^

(in C.A.811/2016)etc.
i; 1;,..Respondents(s)

is
I

Mr. Sajid Ilyas Bhatti, DAG 
Syed Rifaqat Hussaiii Shah, AOR 
Ms. Saadia Kanwal, S.O Fin.
Mr. Abid Hussain Chahna, S.O Fin. 
Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. Abdul RaiJzaq, AAO MEG 
Rawalpindi

For the Appellant(s)
(in all cases)

r'l

If For the Respondent(s) In-person
a

Mr. Muhammad Ilyas Lodhi, ASC 
Malik Itaat Hussain Awan, ASC

For the Respondent(s)
(inC.A.216/16)

a' a
I

Mr. Muhammad MaJchdoom Ali 
Khan, Sr. ASC
Mr. Sikandar Bashir Mohmand, ASC

Amicus Curiae:
•[

;i;l■ Date of Hearing 17.01.2018. ■

JUDGMENT
i

UMAR ATA BANDIAL. J.— By leave of this Court , ii5 Isigranted on 23.02.2016, 01.4.2016 and 12.12.2017 in the
Si(i

several connected appeals before us, the appellant Federal 

Government challenges the judgments delivered, on common 

questions of fact and law by the learned Federal Service Tribunal 

on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments 

impugned in the connected appeals declare the respondent 

employees of different institutions functioning under the 

Directorate General of Special Education (“DGSE”) to be entitled 

to payment of Health Allowance granted by the Federal 

Government vide its Office Memoranda dated 04.02.2012 and

ii

i

1
I

,iL I

3I

I:

06.2.2012. These Memoranda are issued by the Finance Division 

(Regulations Wing) Government of Pakistan pursuant to 

approval granted by the Prime Minister under the Rules of 

Business, 1973. It would be useful to reproduce the. two
gI!

■ill
sJ I

giii-
IiSenior

■ Supreme Court 5
i
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memoranda containing the terms and conditions for the grant of 

Health Allowance to eligible persons: J--3
i“Government of Paidstan 

Finance Dmsion 
(Regulations Wing)

!
li

■ ( !:• F.No.2(13)R-2/2011 Islamabad, the 04'’’ Feb,2012 15 ii
f;OFFICE MEMORANDUM

■■ § I;
Subject; GRANT OF ADHOC ALLOWANCE EQUAL TO

ONE BASIC PAY AT. THE INITIAL, OF THE
SCALE TO.THE HEALTH PERSONNEL IN BPS

a
!!SCHEME. s

The undersized is directed to say that the 
Ordinance No.VI of 2011 that sanctioned the Career Structure for 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer in the field and all health personnel 
have consequently reverted to the BPS scheme. In order to 
compensate health personnel for the loss of benefits sought under 
CSHP while preserving their status as Civil Servants, it has been 
decided by the Federal Government to grant adhoc allowance equal 
to one basic pay at the initial of the scale to the health personnel 
in the employment of Federal Government, ih BPS scheme, with 
effect from January, 2012. This will be ih addition to their 

. existing pay/allowances in BPS Scheme.

This Division’s OM No.2(13)R-2/2011-693 dated 17* 
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

I

!;! ill!
ii.

■

i! !!i;2. i
i: .
i;

Sd/-
. (M. Munir Sadiq) 
Deputy Secretary (R-I)”

ill
1^ii-**1r

I;
"Government of Paidstan 

Finance Division ■ 
(Regulations Wing)

i:
illIIF.No.2(13)R-2/2011-777 Islamabad, the 06* Februaiy,2012

OFFICE MEMORANDUM
1

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE
■ BASIC PAY OF.RUNNING. SALARY TO THE HEALTH-

PERSONNEL IN BPS SCHEME.

Tn continuation of' Finance, Division’s O.M. 
No.F.2(l3)R-2/2011, dated 4.2.2012, it has been decided by the 
Federal Government to,giant, benefit of.Qne.basic, nav of running 
salary as Health Allowance, to the.-health personnel in the 
employment of Federal Government,' in BPS scheme, with effect 
from January, 2012. This will be in addition to their existing 
allowances in BPS Scheme. Also grant of stipend amounting to 
Rs.50,000 per month to the postgraduate residents and Rs.24,000 
per month for House Officers respectively w.e.f. 1.7:2011 will 
continue.

#

ii:Sd/-
(Manzoor Ali 'Khan)

Sr. Joint Secretary (Regulations)’’

(emphcisis supplied)

Learned Depu-fy Attorney General .has contended

!*•
l§

2.
l-'i

that the Health Allowance granted by the Federal Government is 

available to health personnel in the employment of the Federal 

Government in the BPS scheme at three hospitals established in

It
i

'■iI

i

III_____ Supreme Court of Pakistan Ii



.•I;

•• t
■

Islamabad, namely, Pakistan . Institute of Medical Sciences 

(“PIMS”),' Federal Government Polyclinic {“FGP”) and National 

Institution of Rehabilitation Medicines (“NIRM”). The employees 

at these hospitals do not have a career structure in place after 

the Career Structure for Health Personnel Scheme Ordinance,'.

'i

II i
■ fi

I'!;!;
i1;!2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance i- it; lii
i ■was accordingly granted by the Federal Government as a form of 

compensation. It is clear from the two nieihoranda dated

i;ii!ii Im
■i04.2.2012 and 06.2.2012 reproduced above that the Health i;;; !■

Allowance is granted, to “health personnel”. However, the ‘ii
■ ii

composition of the categoiy of eiiiployees that aj.'e eligible for the i
■It. ■rbenefit has not been provided therein. The respondents who are I’l

:i

I
several hundred in number are unrepresented' by counsel. In 

view of the fact that a large number of employees are affected by 

the instant controversy, the Court has sou.ght assistance from 

Mr. Muhammad MaJ^hdoorn Ali Khan, Sr. ASC and .Mr. Sikandar

■ f
I
]:

ti
1=

I

Bashir Mohmand, ASC as amicus curiae in the matter.

Mr. Sikandar Bashir Mohmand; ASC made able submissions
t

before the Court that highlighted important facts and 

documents on record which simplified the controversy

ijappreciably. I
I5

It transpires that an Office Memorandum dated 

27.03.2012 by the Finance Division (Regulations Wing) clarifies 

that the term “health personnel” used in the above mentioned 

memoranda bears the meaning given to that Expression in

Ioo.

s
j

!!iI
■ I!

Section 2(b) of the Ordinance. This definition refers to the 

contents of Schedule-I to the Ordinance which specifies the

IIIi.

II/
f service providers who qualify, as health personnel. A perusal of i

I■i Schedule-I shows that five categories of service providers, are IIIft

wHSi'iiiSj-sSSsSsSwI .1*
i;
ilIilSenior Cntrt I;!!;iiSupreme Court O: ^ a

fTTiTtra^reni.'. ■ ■..



J
ri Iclassified as health personnel, namely: Doctors, Allied, Nurses, 

Paramedics and Support. The sendees specified under the

iii;a iii ■ li;s I(
!!
ifcategories of Paramedics and . Support include Teachers, ■;;! ,

?i
Audiovisual Operators, Technicians, Librarians, etc. ■ij

IThe administrative Ministry for the health4. 'll

.,1
5institutions of the Federal Government at Islamabad is the' !IiMinistry of Capital Administration and Development Division.

(“CADD”). It .is an admitted fact that vide order dated
I

13.03.2013 the Ministry of CADD granted the Health Allo-wance

to the employees of the DGSE and its allied special education 

centers/ institutions including National Trust for the Disabled i
1

(“NTD”) and the National Council for Rehabilitation of Disabled

I(“NCRDP”). The respondents therebyPersons were

acknowledged as beneficiaries of the said grant and were paid 

the Health Allowance with effect from 01.1.2012 until

127.10.2014, when the Finance Division informed the Accountant : ■i
*i IGeneral Pakistan Revenue (“AGPR”) that only health personnel

working in Federal Government hospitals' and clinics were li 3ii

Iqualified to receive the . Healtrx Allowance. The .AGPR
1
Ilicorrespondingly instructed the DGSE to stop payment of the 

said allowance to its emplo3'-ees as no budget allocation for the 

said emolument had been made.in the financial year 2014-15.

■

i!

The discontinuation of their Health Allowance was5.

taken to the Islaniabad High Court by some of the respondents. 

Vide order dated 17.9.2015 the learned High Court referred the 

dispute to the Secretary CADD for passing a speaking order 

thereon; and till then restrained recovery of past payments of 

the Health Allowance from the affected employees of DGSE and

li

if■

1ii:
iallied centers. The Secretary CADD heard the parties and by I '

I411illIlUor
si!'!
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order dated 21.3.2G16 rejected the entitlement of the 

respondents to receive the said aUov/ance. The principal ground 

of his decision is that employees of the DGSE were engaged in 

the process of education, training and rehabilitation of disabled 

children and therefore did not fall within tb.e ambit of a health

I■ i
i

I

; ■

ii
E
ii

f
organization. The respondents successfully challenged the said- 

order before the learned Federal, Service Tribunal which has,

inter alia, by the impugned judgment dated 18.07.2017 declared !;
i

that the respondents are entitled to the grant of Health i
i

. 11'1!

Allowance. i;
i

Learned Deputy Attorney General has contended6. 1
I

that after the lapse of the Ordinance that had provided a career 1
!

Istructure for the doctors, nurses and paramedics working in I
1

3PIMS, FGP and NIRM, the Health Allowance was granted by the

iiFederal Government as compensation to the said health i: -
i

personnel. He' was, however, unable to show any i;
i! Icontemporaneous direction issued by the Ministry of CADD or 

the Ministry of Finance that restricted the grant of the Health
I

ii

Allowance to the claimed employees of the three hospitals fi

•Ispecified by him. As already noted above, the definition of health 

personnel provided in the Ministry of Finance Office 

Memorandum dated 27.3.2012 is wide in scope and therefore

iiI
iii
ii

unhelpful to his plea.
ilIiWe have examined the definition of “health7.

personnel” adopted by said memorandum dated 27.3.2012 from 

Section 2(b) of the Ordinance which is to the following effect:

!?ii
I
1“b) “health personnel” means a person who holds a post in any 

institute or organization delivering services in the health 
sector and included in Sche'dule-I, but does not include: 
i) a person who is on deputation to the 'Federal 
Government from any Province or other authority:

• 1

I
i
I
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i
ii) a. person who is employed on confxact, or on work 
charged basis or who is paid from contingeiicies.” ?! .

I
■

8. It is noted that thd: foregoing definition of health 

personnel covers persons holding posts in any institute or 

organization who are delivering services in the health sector that 

are included in Schedule-I to the Ordinance. Learned Deputy
I

Attorney General was unable to distinguish the respondents,', 

who are employees of the DGSE and allied institutions/cent 

NCRDP and NTD, from the, paramedic . and support staff 

positions that qualify as health personnel according. to 

Schedule-I to the Ordinance. It is not denied by the appellant 

that education,, training and rehabilitation of disabled 

are services provided in the health sector. These services fall 

within the terms of Scheduled to the Ordinance and therefore 

the providers thereof qualify as health personnel.

Accordingly, not only do the respondents fall within 

the categoiy of persons who are, in terms of Finance Division 

Memoranda dated'06^2.2012 and 27.3.2012, eligible for. grant of 

the Health Allowance but their entitlement has in fact been 

admitted by both the Ministry of CADD and Ministry of Finance. 

In this respect the aforerrientioned letter dated 13.3.2013 issued 

by the Ministry of CADD is referred. Also the affidavit of the 

Secretary Finance, Government of. Pakistan filed in the 

Islamabad High Court' pursuant to that Court’s order dated 

20.3.2015 passed in.'Writ Petition No. 4007 of 2014, specifically- 

records that the proposal approved by the Prime Minister vide 

Summary dated 25.1.2012 did not restrict admissibility of the 

Health Allowance to the plersonnel of the three hospitals 

(identified by the learried DAG)L For. that reason the Finance

f'

1iers.

Ii!3
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If
ji

Division Memoranda dated 04.2.2012 and 6.2.2,012 made the
;

allowance available to all health personnel employed by the

Federal Government in the BPS Scheme.
iI'As a result, the said allowance was paid to the 

health personnel of the DGSE and its allied institutions until 

27.10.2014 whpn the Finance Division instructed the AGPR to 

confine the grant of the allowance to employees of Federal; 

Government hospitals and clinics. This instruction represents 

merely^ a change of opinion which is not occasioned by ah 

amendment in the terms of eligibility for the Health Allowance. 

Therefore,- as the Memoranda dated 04.2.2012, 06.2.2012 arid 

27.3.2012 issued by the Finance Division, Government'.of 

Pakistan still hold the field in their original terms, there is no 

merit in the objection by the learned DAG to the entitlement of 

the respondents' to claim and receive the Health Allowance.

As a secondary and also tenuous argument, learned 

Deputy Attorney General contended tha.t the Health-Allowance is . 

granted under executive fiat without any statutory backing 

therefore the same can be withdrawn by the Federal Government 

at any time. That is clearly a flawed contention. It is admitted 

that grant of the Health Allowance and the terms of eligibility to 

receive the same were determined by the competent authority. 

Ministry of Finance in accordance with. Rules of Business of the 

Federal Government. The original terms of the said lawful grant 

still hold the field. These were acted upon and payment -of the 

Health Allowance to the respondents has conferred a vested 

right upon them. In such circumstances, the executive is barred 

by the rule of locus poenitentiae from unilaterally rescinding and 

retrieving the benefit availed by its recipients. Reference is made

10. ! lii
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to. Pakistan, through the Secretary, Ministry of Finance vs.

Muhammad Himayatullah Farukhi (PLD 1969 SC 407) and 

The Engineer-in-Chief Branch vs. Jalaluddin (PLD 1992 SC
I
I'S

207). Therefore without a change of the terms of eligibility for

the Health Allowance even the prospective exclusion of the 

. respondents from receipt of the benefit shall constitute arbitrary

and unlawful action.

In the circumstances, we do not find any error or12.

defect in the impugned judgments of the learned Federal Service

Tribunal dated' 05.10.2015, 11.1.2016 and 18.7.2017,
)i

Consequently, these appeals are dismissed and the entitlement r

of employees of the DGSE, allied institutions/centers, NCRDP

Iand NTD to ■ receive the Health Allowance is affirmed.
Si
I

Sd/-* Sd^ib JVisar^
Sd/-' d
Sd/- Ijaz ul Adrsami d
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Office of the
Accountant General
Khyber Pakhtunkhwa Peshawar 

Phone: 091 9211250-53 !
__ __________________________ __

No.HAD/Allowances/GorTesp:/2017-18/422
To

Dated; 19.04.2018

, ^ The Branch Officer, 
Pay Roll-4 Section. ■i

Subject: COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
IN CIVIL APPEALS NOS 1631-2112/2017.216/2016 85
806-811/2016 BY THE SUPREME COURT OF PAKISTAN.

'1
■i

■3

uI am. directed to enclose herewith a copy of A.O(TM) 

No.TM(F)/T-40/Health Allowance/2017-18/138 dated 05.04.2018 

alongwith Honorable Supreme Court Judgment for further compliance 

under intimation to. AGPR Sub Office Peshawar accordingly.

-.1i

si
■ -4

■ tACCOUNTS o: SPICER (HAD)
i

.1

t

«
J

i
■ :i

'■i

\
I,

^ D;\My Document\HAD SectionVcomplaint regard.doc j

J

¥
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QEI;ICE.0F:THE
i

ACCOUNTANT GENERAL PAKISTAN REVENUES
•«r* ■ ............ : Sub'Office

PESHAWAR
Ph No:(091-9211278), Fax No:091-9211301

i

Dated: 05 .04.2018No. TM(F)/T-40/Health. A11OW./2017-18/ /

To,
Accounts OfiScer (HAD),

. Office of the Accountant General, 
Khyber Pakhtunkhwa, Peshawar.

COMPLIANCE OF JUDGMENT DATED 17.01.2018 PASSED IN CIVIL *
APPEALS NOS.1631-2112/20i7. 216/2016.1344/2016&806-811/2016 BY THE

Subject:

SUPREME COURT OF PAIOSTAN.

Please find enclosed herewith the Accountant General Pakistan Revenues, 
IslamM letter No-TM/18-64/Circular/2017-18 Vol-B-III/589 dated 12.03.2018, along-with its j 

enclosures on the above subject.,

The Supreme Court has made the employees of Director General Special | 
Education, its allied institutions/ Centers, NCRDP and NTD entitled for Health Allowance. |

Hence, the Director General'Special Education has been transferred to Province under 18* |

amendment and become a Provincial subject. It is kindly requested to take the requisite action on ■ 
the above noted subject judgment under intimation to this office for onward submission of 

compliance report before the court.

/

'1 •

1

4 AGPR Sub Office Peshawar:

Copy forwarded to Accounts Officer (TM^ffiice of the Accountant General, Pakistan Revenues 
G-8/4, Islamabad. / ’ . '
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1ACCOUNTS OFFICER (TM) 
AGPR Sub Office Peshawar
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To.
The .Chief. Secretary,
Khyber Pakhtunkliwa, Peshawar.

Subject: DEPARTMENTAI. appeal for GRANTING/ALLQWING HEA1.TH 
ALLOWANCE TO THE APPLICANT W.E.F. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION 
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OE KHYBER
PAKHTUNKHWA i.e. JANUARY. 2012.

Respected Sir.
With due respect it is stated that I am the employee of Special Education 

Department and is serving as Brail Teacher at the Government Institute for the Blind, 
Swat, quite efficiency and up to the entire satisfaction of my superiors. That the 
Provincial Government approved Health Allowance at the rate of one running basic pay 
to these devolved employees working in the Special Education Institutions from the date 
of their devolution to the Provincial Government. That the employees of Special 
Education Institution under the Federal Govermnent were receiving Health Allowance 
which had been stopped/deducted from their salaiaes against which those employees 
preferred service appeals before the Federal Service Tribunal, Islamabad and the 
have been allowed in favor of the employees vide judgments ■ dated 05.10.2015, 
11.01.2016 and 18.07.2017 and the employees-of Special Education Institutions declared 
entitle for receiving of the health allowance. That the respondent Department feeling 
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No. 
811/2016 with title of (Federal Government of Pakistan through Secretary Capital 
Administration etc; VS Muhammad Attiq Ur Rchman & others) before the Hon’ble 
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide 
its judgment dated 17.01.2018 and entitled the employees- of Special Education 
Institutions for receiving of health allowance. That it is pertinent to mention that the' 
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated 
25.11'.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of 
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of 
Special Education Institutions. of the Kliyber Paklitunklrwa from the date of their 
devolution to the Province. That in light of the judgment of Supreme Court and 
Notification dated 25.11.2019 the' applicant time and again requested the authority 
concerned for, the grant of Health Allowance in light of the Principle of Consistency but 
no reply , has been received Ifom the quarter concerned.-That the applicant feeling 
aggrieved from the inaction of the authority concerned by not allowing/granting Health 
Allowance similarly to the other employees of .Special Education Institutions preferred 
the instant Departmental appeal before your good self for the grant of Health Allowance.

, It is therefore, most humbly prayed that on accepttnbe'of this Departmental - 
appeal the concerned authority may very kindly be directed to grant/allow health 
allowance as p6r directions of Hon’ble .Supreme Court of Pakistan and Notification, dated 
25.11.2019 of the Finance Department from the date of devolution to the Provincial 
Government of Klryber Pakhtunkhwa.

same

Dated: 19.01.2022.

Yoirre Obediei^ -

Mustafa Naccm, Brail Teacher, 
Govt: Institute for blind, D.I. Khan
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VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR

OF 2022

(APPELLANT)
(PLAINTIFF)
(PETITIONER)

Mustafa Naeem

VERSUS

(RESPONDENT)
.(DEFENDANT)Special Education Department

I/We Mustafa Naeem_____________________________________________
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to 
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as 
my/our Counsel/Advocate in the above noted matter, without any liability for his 
default and with the authority to engage/appoint any other Advocate Counsel on 
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on 
my/our behalf all sums and amounts payable or deposited on my/our account in the 
above noted matter.

Dated. / /2022

CUE r

If:A ED
MIR ZAMAN SAFI 

ADVOCATE

OFFICE:
Room N0.6-E, 5*’’ Floor,
Rahim Medical Centre, G.T Road, 
Hashtnagri, Peshawar.
Mobile No.0333-9991564 

. 0317-9743003


