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13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. Q_’

(Kalim Arshad Khan)
Chairman

1

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for

reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B. Q

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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i Order or other proceedings with signature of Judpe

The appeal presented today by Mr. Mir Zaman Sali Advocate may
be entered in the Institution Register and put up to the Waorthy Chaieman for

proper order please.
RS
REGISTRAREY

This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on 25 _-5.2 2 Notices be issued to appellant

and his counsel for the date fixed.

CHAIRMAN

Learned counsel for the appellant present and
requested for adjournment to further prepared the brief.
Adjourned. To come up for preliminary hearing on
10.06.2022 before S.B.

(Mian Muhammad)
Member (E)

|




’.

BEI‘ORE K}I'LBFR PI{HTU’\II{H'WA SERVICE, IR'BIJNAL PESHAWALL
| . CHECK LIQT ‘

Case Title: /h ’
| S.# Contents - Yes | No |
1. | This appeal has beexn plesented by: M_ Aﬁzﬁ__ﬁa_ﬁ v~ |
' ) Whether Counsel / Appellant / Responden* / Deponent have 51gned the | Va
) requisite docurments? . :
3. Whether Appeal is within time? N v
4. | Whether the enactment under which the appeal is ﬁled mentmned”’ “
5. Whether the enactment under which the appeal ic ﬁled is correct? | VT
6. ___| Whether affidavit is appended? : v
7. Whether affidavit is duly attested by competent oath commlssmner/ Vv
L 8. ! Whether appeal/annexures are properly paged? - v |
T 9 ‘Whether certificate regarding filing: any ear11e1 appeal on the e
7| subject, furnished? . '
10. | Whether annexures are Ieglble'7 v
11. | Whether annexures are attested? v
12, Whether copies of annexures are readable/clear? v
13. | Whether copy of appeal is delivered to A.G/D.A.G? - , ‘ v
14| Whether Power of Attorney of the Counsei engaged is attested and |
~__| signed by petitioner/appellant/respondents? ' . .
15. Whether numbers of referred cases given are correct? - Ll :
16. | Whether appeal contains cuttings/overwriting? | T
17. | Whether list of books has been provided at the end of the appea1‘7 v L
18. | Whether case relate to this Court? - Nl
19. | Whether requisite number of spare uopies attached? _ v
20. | Whether complete spare copy is filed in separate file covef? v
21. | Whether addresses of parties given are complete? el
22, | Whether index filed? e
b 23, Whether index is correct? o B S
‘| 24. | Whether Security and Process Fee deposited? on T

“Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974

25. | Rule 11, notice along with copy of appeal and annexures has been sent

to respondents? on L
e Whether copies of comments/reply/reJomdm wLTmtted‘7 on
FAVN

| 97 Whetner coples of comments/leplyh ejomder provided to opposrce !
|- iparty? on .

It is certified that formahtles/ documemauon as reqan’ed in the above table have been tulﬁl led
7 Name: /\4,/ ;lmm %4%

‘ﬁ. .
Slgnature ‘ M - %

Dated 2,,4’ L. 20 2/‘2—’_.
' A

e




o
oS
“ - BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

APPEAL NO. /% i /2022

FAZAL AMIN VS ' SPECIAL EDUCATION DEPTT:
: INDEX :

S.NO. | DOCUMENTS ANNEXURE PAGE
1. Memo of appeal . 1- 4.
2. Stay application | ... 5.
3. Notification dated 01.04.2011 A 6.
4. FST Judgment B 7-13.
5. Supreme Court Judgment C 14- 21.
6. | Letters D 22-23.
7. Salary slips E 24- 26.
8. PHC order sheet F 27-28.
0. Summary & decision of Cabinet G&H 29- 32.
10. | Notificatioh dated 25.11.2019 I 33.
11. | Departmental appeal J 34- 35.
12. | Wakalatnama | ... 36.

y/f//,
' v be " APPEBLANT
S pS . .

W/Z// oA O | = MHROUGH: Vi

MIR ZAMAN SAFI

o A ADVOCATE

‘ Office: Room No. 6-E, 5" Floor,
M/( Rahim Medical Centre, Hashtnagri,
Peshawar.
Cell: 0333-9991564



2
¥ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
Khvher Pakhtulinwa

APPEAL No.lzi/zozz Servige Fribunal

Piary No‘:Z/.L
Mr. Fazal Amin, W. Attendant, L o
Govt: Institute for Blind, Mardan. Date —L-M—z :
APPELLANT

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may Kindly be
directed to grant/allow professional allowance to the appellant in light
V*\{Bcﬂ?f%dabf the judgment of Apex Court and Notification dated 25.11.2019 from

-tff"’#g]e date of devolution under the 18" Constitutional Amendment to the

RegistraXProvincial Government ie. w.e.f January, 2012. Any other remedy

| b ’f')"’/ which this august Tribunal deems fit that may also be awarded in favor
of the appellant.

R/SHEWETH:
ON FACTS:

1- That the appellant is serving in the respondent Department as W.
Attendant quite efficiently and up to the entire satisfaction of his
Superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Soctal Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ANNEXUTC e e eeseanassesssesassacsssssessssssssssssssssssessssanssssasssnasassssans A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance

letters are attached as annexure......ccevvevieeiniiieccinnrennienane C&D. '

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as anNnNeXUre.....cveveieiiiiriiereeeeiiiatineneeeenenececnsnnnn E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued

~ directions vide order sheet dated 19.09.2018 to the respondents, Health

Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure......c.ce.eevveenenenennsnn. F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
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for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure........... N G & H.

8- That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUIC....cueuecerrerrereeritenrnarareeseeanenns I.

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANNEXUIC. et vereneeraserseresasesssssnnsssssssssessssossssorssssonssessssssnsenans J.

10- That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents. :

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.
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G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

FAZAL AMIN
/7
THROUGH: /7

MIR ZA SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

"¢

M/

DEP NT

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2- SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2022

FAZAL AMIN VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

Y]

MIR ZA SAFI,
Advocate
High Court, Peshawar
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‘Scctxon 2 (b) of Civil Scrvanis Act, 1973 were (.nmlcd to all pn' -md'
allowancces pn.s\.nbc,d by Federal Government for its uuploycu.. Flrther -
, stalcd that fiancial dll‘CCllVC conhmcd in Mxms.lry of I'uhmcu O.M.
E 'No 2(13)R-2/”011 dated 06.02.2012 .was’ unambxguous and cl\.arly'

supuhh.d admissibility ol Flealth "Allowance. to .\ll health puson u,l[ in

cmploynient of Federal Gu\'unmuu in BPS bx.hu...n, but d..-.spllc lh'..- '|
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7 :nd bcuchu In suppo-l
’ nppcllnnts lcfcrud 1o the

18.05.201% and 14, lz...(llo p.xs\cd in /\ppu
§72 (R)CS/"O] 3, ll/()

JOS(R)CS/.'ZOIG and pr'\\t.d f'or

\'chcmchll-y argued thay (he

of hm \usmn the Iu..nrmd counsel” for (¢

['dn(cd 03.10. "015 lL1.01 "OIG
als No ""J(R)Cb/“’Ol 3, 867 1
to 1’51(1\)<.snox: & 39
the SN relicl The learn

.c..spomlcn(-Fin'mCt. Dlvmon wn

e h.vmuu-. 01 'S

m ll.\7 I[b‘) to

mjucgl counsel

~and cold m (hc same breath 88,00 the one h; md it had

.xdmxuul the clmm of
llu. Jp,;\.l 15 5 PEES D G ey PAawWise. ¢ r'“ s ..lu. i ahe H s ble
Aslamabay Nigh Coun slamnlmd w

lulc on lhc other h.md

they du.luiul
“the <nmc x.hxm vi

03, "‘()I() He con(mclcd th
- upnu had created

Witlidrawy udilaterally, iy violation of puncxplc 0
leamcd’ counsel for ‘the

af the bcm.f'(

sl whiel u)ul(l not bt.

oncc Lranted and acye a vc.\tul rig

.mpl.“.ml lm.lly .u;:,m.d'(h

am- “Nom-judice - and
Withdrawy) 7 \(upp.ll't_ ol aal;

A impugneg orders \vu‘c.
“Vvoid ab 'iniuo cor having e sinetity of Juw
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Y amonniey g,

Punishineny which s.ould not

be .l\\:lrdcd wx(hnu( s of lnv

adopling, th due proces

pmv:dul umlcr (llc
(;uvumm.nl Servants (l “u.'

uuy und Discipline) l\ulu. 1973,

4. - The appcnl-. were :cxmul by the res

poncl'um It was stag
lhn( the ﬁ:iid allownm 1w

{

QERELY ‘lglmn.\.xhlu lo the
the delinition of hul.h

a pcrson who- lu:ld a'post in’
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Porsonng | OL,C.IUS(: !n.auh personnel megy

dn\' ing titute or orramzatlon dchvcr
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the Hcalm Allowancc was

ing scrvices

in Schcdulc-l It was rurtl.c,r submittcd that
allowcd Provisionally (o (e appetlants. by ¢,
AGPR on the basis of C/\DD Division’s

lutcr dated 06.08. 2012 but'
subscqucntly that Dw:sxon :x.nt a rcf'crcncc to the I‘m.uu.c Dwm
its concurrence for - adnmsnbnh(} of Hc.allh Allow
- saime on |4, 03 22013 on.the grouv

d- Lha( llu.y were involved .in
- of cducauon. training . nnd rch

nhllu.llmn ol dis

J\c proccss

with dls.lblhlu.s :md lu.m.c. could ot be dcclmcd as health pv_reonncl to

1C said .llluwuncc. 'llu. C/\DD on’ l.) .03. 2013 in ity
commumc.mon lo AGPR conv cvs.d s

.. DGSE cmployccs \\uhnul cn..c.xrrcn

beeome cntitled for

am.hon or the Ih.nllh /\llo\v.umv.. to-

ce o[' the I‘mancc Dmsu.n:m'.ca the

AGPR  made .provlsmnal mvment’ o (he appcliants, \vhlch was

subscquently discon(inucd .llu.r \Cl‘th.lllDH ol ulullcmuu in Ol‘dl.l‘

prevent the misuse of '(h|< a'lm\anbc by

non-catitled pcxsonm.l It was
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5 " 563 to, 573(|()C.";/2l)lu ete, with M I's,

_ ;/' — .\pprm'.ll ox thclumc Minislcr, !lu‘ough H summmy'spucmcally mow.d rur X
) e N lhru. lt.du‘ul Gove crnment Ilospuals i.c. Pakist

an Institule. of Mt..chc.ll
o bcu.m.ca l- G. Polvcluuc

and N.xuanal lnsulutc o(‘Rchabxhtauon Mcdxcmc

a[ of Spccml E(lm..umu & Socm! Wcu‘uc

l:cmg e
uluu.llmnn! body, - (k..lll with* the.. moccss or cducation, raining and
mhnbxlu.x(xon of dis:

i .xblg,d cluldrcn and pcrsons Witly' dm
R carricd oul | by a. mu.n-vroi'cssmn
douor\ admuu'

l“h:_ Dir cclor.m. Cn.u\.r

abtlmca wlhich w.ls

al’ (c.xm mcludmg lc1chcm mofcssmnalq R
Slrators, minister u.nl

and suppaortive. / .mull.uy st did unl
fall within lhc ambit of

health orgam.muon and could net be dccl

arcd ay
thealtly pu’sonnc! W ogel the gajd

.1Iluw‘uu.&. The u.\pnmluxl NO.3 ..

AGPR in {ts parawxsu commcnls submitted that the xdcuucal cascs- uucd Dr.

Parkh F. Lodhi, ete” vs Sccrcxary anucc were still pending buforc lhc

‘Hon'ble Suprcmc Court of Pakxslan

- S.V , Wc h«..'ud lhc Icamcd .counsel. for the partxcs and pcruscd th(.
\ . record,
G. lhs. hc..x!lh .l“()\\'

inee t.qu.al ta e onc bnsu. pny of‘mnmnﬂ salary
was granted 1o the hc.xllh persannel

in (the t,mpluynu.nt ol Fedeial
(Jovunmcnl in IS ‘wht.nu. W

ith L“L:Cl lmm 01.01 20]2 It w.n uuuk.

Tn rc,ply toa quu'y raised by AGPR vide S A
- letter No.TMyyg. “G4/CSHPIHPS/201 . 121186 dited - e

12, 03. 2012 lhc .
_____ chulatxons ng of the' I' “inance Divi

sion. wdu U. O No.I* .2(13)1{-2/2012-
172 dalcd 27 03.2012 lurnished def mllon oflhc health personncl by staling

i
that hcam: pcrsonncl meant a pcrscns who held a post jn any mstuutc or |- :

adxmssxblc 10 non-¢li; uc-xl cadres,

orgamzatlon dchvcrtnz, services in - thc. hr...xllh .u.clor and included jp

'Schcdulc-l but did not include | pcrson who W
F “edera) Govcmmcnl l'rom any Pro

a5 on deputation to the

vince or olhcr authority and whao was on
contract, or on work chargcd bnsxs or who W

as paid Trom contmgcncxcs
-The appcllants arc ncither deput

auomsts trom any Provmcc or othcr

) authomy nor havc ‘been: cngagcd on- contract or on’ work chargpd basus. -

- They arc also not bung paid. from conum_.,z.ncws. On lhc. contrary, chy are

_ civil Servants under m.uuon 2 (b) oftthie Civil. bclv.mu. Acl 1973 and ure;
dchvcrmg scrvices to thc disabled children' 7 persons. - “The bcncﬁcmncs /
appellants co‘nipfiscd of Acudcm_i'c and Administrative Cadres. Acco:clmg

10 the dc:ﬁnmon Lurnished bv the l"umncc ‘Division- vidc their u.o. dated -

27. 03 2012 !.hc appcll.mls are entitled 1o hcakiy nllow.umc. In puris-6. & 7

undcr Facts of parawnc commcuta filed bclorc the Hon blc Islanmbad legh
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Court 1slam.lbnd on’ hch.ﬂl 0]'

No.4007.’2014 it w

. understanding, .D.O.

: cnutlcmcm It was praycd th
. CADD & l)C"M.. (h(.n.l(m. the Fin

~ the Hon'ble l:.l:xmnb.nd llu_.lc (.oml
Trlbun:ﬂ “This scems to bc dlscrlmm

: nppt.llams ‘have been directed by

' Hon'ble: Suprcmc Court. of Pnkxsl

' subwqucmly withdrawn ar u.u\ﬁuf We

“the h"hl of lhc Judomcnt ol Hon'blc Suprcmc Court of P

e Tant : . LAl
Wy s

e
i

G- 36510 STIR)CS/2016, c‘lu. w‘.’u. M5,

Sc.m.lnry Fi umm.c Dwusxon “in Wul P

s calcwnmll) ndmnlul th
CJ\DD ag'\m submitted.NIS / ]]Os cont
as. HPA for DGSE for f'm

cndor«. lhc NIS 7.BOs -and l'ort.v.fully dc.dtu.lul
mxlhon of‘ HPA lcavm" Rs.7
:\ppcllanl..) e, 24 cmpIO\ ces who

under the .cmcna of cnmlcm

al in April, 2014 Minis sley of

anu.\l )'Ldl 2014 IS hmku DEFA relused to

anamount of Rs.92:542
458 mxllxon for- thq pcuuom.r-; (now

ent of MIPA, as pee DI'A (L.AUD)
detter. datcd 09.05.2014 was

Organization 10 AGPR for sloppagc of HPA. to non
it was duty of AGI’R lo takc action on thc

at the petition was nn .ldll’llﬂl\ll‘dllVL issuc wuh

ance Dlvmon e z.\c.luclul ﬁnm the list

of rcspondcnl\. Now the Finance Dwu\nm h

as dome up with dlﬂcrcnl
“ancd u.pmlmu. No logicul u.pl)'
the respondenty for d\.prwxm' the

stand, I is pon .ﬂlowul M

been subnmu.d by

approbate® has

.\ppcllnnlb of their

arge nimbey ufunplny&.c:. of the Federal (.;ovumncnl
similarly placcd. arc getling the said

lcgmmau. Tights, A |

.xdvanlngc Why, then, the

appellants
be deprived, is not clear from what h.u, be

e wuucn in the conunents helore
lslanmbad and the Federgl’ Service

25 of the Consmunon of Islamic chubllc ofl’akxstan, 1973, Iunlu.r, the

respondent Nol to. refund’ the paid

amount whnch is agamst the: puncxplc of locus

nn lms consxslcntly held ‘that thc bcm.m

once granted and acted upon crcatcd a vested right which could hot be
<s

wuhdrawn unilaterally, in \'lol

il «xcrvanl cvm under err oncoua order’
passed by (hc compclcm .mlhouly wuhnul

.my fault on the p.u‘l nl civil’
<cr\':mt could’

nol be recover cd ‘cven il
¢ are I‘m tilted to l.lks. this view in

:\mslun reported in
PLD 199" SC 207, Hence. 1o this extent, the u‘npu"m.d orders are not

legally suxl'unnbh. and liable (o be set asxdc

7. Wc would lxkc. m make an cmphasison the Jjudgments of the

l‘nbunal in Appcals No. 224(R)CS/2015 and 3 381 to 405(R)CS/"016

fonid et

clition.

atory lrcalmcnt oftcndmg Article 4 & -

auon of natural justice, It s an c';lablxshccl- :
laiv that bcncl‘ ts rcccwcd hy a civ

the bu\chmul mdu was -

dalcd .

mnmg a provision ol R.100 million
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pocnitentiac because the -
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7 303 W ATIUOHUSILUTG, ete. withy M1,

i
03102015 and 14122010 whercin the CONFOVLTsY rclating to lealth
Allowance has already hccx'- rcxolvcd When confrumcd wiih the said lact,
the respondents have failed 1o dcn\ the lact. As such, the ucuon ol the

~respondents appueirs 1o be uu.o:msu.m in the light of lhc .1lmum.nlxom.d

judgments on account of Asnicle 25 of the Constitution which puarantees -

cqual rights and cqual protec tion of law for cvery citizen. To ulsurc

umfommy rule of consistency. must be dppll(.d whilc consxdc.nng thc. case

ol the sppelhat,,

Nivwee e Fhaaebhle Apes . Comt vide it |\n|;'lu\'lll tn the
casc reported as 1996 SCMR 1185 has alu..uly held that “rule o( sood
governance demandy thai the b\.m,ﬁ-s ol the :..ml decision be «..\l\.ndugl {o -
other civil servants also, who nmy not' be partics to the lmE,nuun. mslc.xd of[

compelling them to approach the ’lubpnal or any o(m.r lc.gal forum. I-Icpcc

the claim of the appellants is rcquxrcd to bc decided on the same analogy / v

principle as framed in the cases of Dr. Farrukh Fi iaz Lodhx and others by the -

Tribunal v:dc its Judgmcnl dated 05 1() 2015, 11 01 2016 and M 12, 201p
S.
unp\u,nul orders d.uul 21.03.2016 and 25.03.2016 arc sct .mdc yuh

direction to the respondents to continue the Health Allowhrice dln.ndy

ranted to the appeblams .slllu.' 20120 and to refund all deduction made in
& I

complianee with the impugndd orders wulnu 8 periad of une muonth lram

the date the \‘np\ ul’ this Jll\l]'lll\'lll s u\uv\'d i their ulllu.'. Since lll(‘ main

appceals have § deen accepled, Misc. Petitions wre also .u.cv.pu.d

‘). ‘ 'Jtull.muvul waapply all the titled .lppuul.\' umlulns mutandis.
10."_ ’l‘hcrc shall be no order as to costs. )
11.

~Partics’ shall be informed- accordmgly -
-.‘ ' " l [ /\

Sol - _%A

MD rHJDR\ MDMBLR
ISLAMABAD .' g
18.07.2017 . - .
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" compelling them to approach,the tribunal of any other legal forum.

05.10.2015 and 14.12. 2016 wherein the controversy relatmg to Health' '

Allowance has already been resolved. When confronted with the sald fact,
the respondents ‘have failed to deny the fact. As such, the action. of the

respondents appears to be inconsistent in the light of the aforementloned ‘

judgments on account of Article 25 of the Constitution which guarantees
equal rights and equal protection of law for every citizen. To ?ensure
uniformity, rule of consistency must be applied while considering the case of
the appellants. Since the Hon’ble Apex Court vide its judgment in t};ire .case
reported as 1996 SCMR 1185 has already held. that “rule of good
governance demands that the benefits of the said decmon be extended to
other civil servants also, who may not be partles to the 11t1gat10n instead of

t—lence,
the claim of the appellants " is required to be 'decid_e:d on thes same
analogy/principle as framed in the cases of Dr. ’Far:rukh‘Fai7 Lod][hi and

others by the Tr1buna1 vide its Judgment dated 05.10. 2015 11.01 2016 and
14.12.2016. i -

8.  Forgoing in view and following the rule of consistency, the]im-pugned orders
dated 21.03.2016 and 25.03.2016 are set aside -with ‘direction to the
respondents to. continue the Health Ailowance alrea,dy, granted to the‘ |
appellants since 2012, and to refund all deduct1on made in comphanoe with
the impugned orders within a perlod of one month from the date of copy of
this judgment is received in their office, Sincé the maln appeal have be

~ accepted Misc. Petltlon are also accepted. l S N

9. Judgment to apply all the titled mutatis mutandls

10.  There shall be no order as to costs. o

11. Parties shall be informed accordingly. |

ISLAMABAD | o

18.07.2017 | L




Lf? Muhammad Atthue ur.Rehrnan' S - o C/ " /9 :

ete. | | (in C.A.811/2016) i
...Respondents(s) l
. . .
For the Appellant(s) Mr. Sajid Ilyas Bhatti, DAG l ‘
{in all cases) Syed Rifagat Hussain Shah, AOR :
. _ ‘Ms. Saadia Kanwal, S.0 Fin. :
Mr. Abid Hussain Channa, S.O Fin.
Mr. Sajid Javed, Asstt. Legal Fin. |f '
‘Mr. Abdul Razzaq, AAO MEG {
Rawalpindi . '
‘ ' i
#i For the Respondent(s) In person : ?
For the Respondent(s) Mr Muhammad Ilyas Lodh1 ASC : C
(in C.A216/ 16} - Malik Itaat Hussain AWan ASC . T o
Amicus Curiae: Mr. .Muhammad Malirhdoom Ali
Khan, Sr. ASC ‘
Mr. Sikandar Bashir Mohmand, ASC !
E ' i
Date of Hearing 17.01.2018." 5
'JUDGMENT - ‘ B
: - P
UMAR ATA BANDIAL, J.— By léave of this Court | f
granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the ‘ !‘
'sew}eral'connected appeals before us, the appellant Federal : Ir 1
| | o - b
Government challenges the judgments delivered on common l |
questions of fact and law by the learned Federal Service Tribunal - o d
on 05.10.2015; 1'1.0‘1.2016 and 18.07.2017. The judgments Lol
1mpugned in the connected appeals declare the r»,Lupo.ndenvf | o
',mm employees of different 1nst1tut1ons .funct1onmg under “the i
Directorate General of Spec1al Educauon (“DGSL”) to be entitled i
to payment of Health Allowance granted - oy the Federal B
Government vide its Ofﬁce Memoranda dated 04 02. 2012 and
06.2.2012. These Memoranda are 1ssued by the F1nance D1v1s1on '
(Regulations Wing) Government of Pakistan -pursuant to"
. . : 4
' , . ' | i
approval granted by the Prime Minister under the Rules of i
4'}/ Business, 1973. It would be useful to reproduce - the Wo




memoranda containing the terms and conditions for the gi‘ant of

,
;
R

- 3 £ © " Health Allowance to eligible pérsons:

“Government of Pakistan g . .

Finance Division - o

: {Regulations Wing) '
F.No.2(13)R-2/2011 Islamabad, the 04th Feb,2012

OFFICE MEMORANDUM *

St

ST

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO
ONE BASIC PAY AT THE INITIAL OF THE
SCALE TO.THE HEALTH PERSONNEL IN BPS
SCHEME.

S et TERT T

The undersigned is directed to say that the
Ordinance No.VI'of 2011 that sanctioned the Career Structure for
Health Pérsonnel Scheme (CSHP) has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all health personnel ,
have consequently reverted to the BPS scheme. In order to' s
compensate health pcrsonnel for the loss of benefits sought under
CSHP while preserving their status as Civil Servants, it.has been
decided by the Federal Government to grant adhoc allowance equal . o
to one basic pay at the initial of the scale to the health personnel , ‘ o
in the employment of Federal Governmient, in BPS schéme, with
effect from 1st January, 2012. This . will be 1n addition to their
existing pay/ allowances in BPS Scheme.

2. ' * This Dmsmn s OM No. 2(13)R 2/2011-698 dated 17t
ovember, 2011 may be treated as withdrawn w.c.f. 23 12.2011..

S/-- g ' .
(M. Munir Sadiq) ‘ : ‘ | i
Deputy Sesretary (R-I}" : : )

“Government of Pakistan
Finance Division

(Regu‘atlons Wing) x ‘
F.No.2(13)R-2/2011-777 Islamabad, the 05 February,2012 o L
OFFICE MEMORANDUM ' , {

Subject:  GRANT OF ADHOC ALLOWANCE EQUAL TO ONE q *
. BASIC PAY OF RUNNING SALARY.TO THE HEALTH i

PERSONNEL IN BPS SCHEME. . . i

"In continuation of Finance, Division’s * O.M. . i
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the : B ‘ f !
Federal Government to.grant benefit .of one basic. pay of running ' ) : |
salary’ as Health Allowance. to the health personnel in the . : #

"employment of Federal Govern'ment, in BPS scheme, with effect T

from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House Officers respectively w.e.f. 1.7.2011 will .
continue. . ’ . , . g

sd/--
(Manzoor Ali Khan)
Sr. Joint Secretary (Regulations)’

" . (femphadsis supplied) ‘

2. B Learned Deputy Attorney General has contended ‘
/- . that the Health Allowance grahted by the Federal Government is,
available to health personnél in the employment of the Federal

‘ / Government in the B_PS scheme at three hospitals established in

B
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Islamabad, na;mely,' Pakistan. Institute of Mecﬁééﬂ Sciences
(“PIMS”),‘ Fefderai Gévemment‘?olycliniq (“FGP”) .ahd' Nationél'
Institution of Rehabilitation Mé&ifcfihés {“NIRM”). The employees
at these hospitals do not have a cai'eér stnmtur,é in place after
the Career Structure for Heaith Pérsonnel Scheme O\1.¢dinance,
2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance
was acéord_ingly.granted by the Federal Government as a form of
compérisation. It is clear from | the two m‘erhoran.da “dated

04.2.2012 and 06.2.2012 réprodu‘bed above that the Health

Allowance is granted to “health personnel”. However, the .

composition of the categbfy of employees that are eligible for the '

benefit has'nof been provided therein. ‘The réspohde-nts who are
several hundred in»nurﬁber' are 'un'represenfed by co{;msel-. In
view of thé fact that a large number of emplpyeés are affected by
the instant controversy; the Cﬁurt has 'Sfo‘ught'assvista‘r_lce from
Mr. Muhammad Malkhdoom Ali Khan,‘S:r‘. ASC and Mr. SikandarA

Bashir Mohmand, ASC as amicus curiae in the matter.

- Mr. Sikaﬁdar Bashir Mohmand, ASC made able submissions

before the Cdurt that highlighted importaht facts and

documents on ‘record which simiplified the | controversy

appreciably.

3. It transpires that- an Office Memorandum dated

27.03.2012 by the Finance Division (Regulations Wing) clarifies
that the term “health personnel” used in-the above mentioned
memoranda beai‘s the meaning given to that .éxpfessiozl in

Section 2(b) of the Ordinance. This. definition refers to the

contgnté of Schedule-I to the Ordinance which spééiﬁes the

service providers who qualify as health personnel. A ,perl.isal of'

Schedule-I shows that five ‘categories of service. providérs are
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classified as health perspnnél, namely: Doctors, Alligd, Nurses,
Paramedics and 'Supijort.' The éenrices specified under the
categories of’ Paramedics " and Support include 4Tea‘ch‘er§,
Audiovisual Operatoré, Technicians, 'Liﬁrarians, efzc.

4. ‘ ’fhe’ adminis.traﬁvc Ministry  for ..t'he., health
institutions "of the Féderal Government at Islamabad is ,;che
Ministry of Capital Administration. and Dévélopment Division
{“CADD?). I.t is an admitted fact that vide order -;iated
1é.03.2013 the Ministry of CADD granted the Health Aﬂé\i}ance-

to the empldye!es of the DGSE and its allied'special education

centérs/ institutions inc'lﬁding National Trust for the Disabled

(“NTD”} and the National Council for Rehabilitation of Disabled

Persons (“NCRDP”).  The - respondenfs' were .thereby

acknowledggd'as beneficiaries of‘the said grant and were ﬁaid
the Health Allowance with . effect from 01.1.A2'O‘12 u.n'ti.l
27.10.2014, when the Finance Div_isibn informed the Ac:'countant
General Pakistan Revenue (“AGPR”) thét ‘o‘rilly he:alth peréonnel

working in Federal Government hospitals and . clinics were

‘qualified to receive the Health Allowancéi The AGPR

correspondingly instructed the DGSE to stop payment of the

said allowance to its employees as no budget allocation for the "

éaid emolument héd been made in the financial year 2014-15.

5. The discontinuat_ioh of their Health Allowance Wa;s
taken to the Islamabad High.Coﬁrt by so.me. of the respoﬁdénts.'
Vide brder dated 17 .9.2}015 the learned High Coﬁrt referred the
diépute to the Secretary CADD ~.forl passing a vs'pealgi_ng order

thereon; and till then restrained reco:very of past payments of

the Health Allowance from the affected employees of DGSE and -

allied centers. The Secretéry CADD heard the parties and by‘

Senicr Co
Supreme Cou

A iy e o
slemabad

R,

B D S S R AN

ST R T A

AT TR

A e e AT

R A

s

:
i
i
5
"
:

2

Y e

IETATTINTET

TETEET

SRR

STt




ey
§ 2

order dated 21.3.2016 rejected the entitlement of the

respondents to receive the said allowance. The principal ground.'

of his decision is thdt employees of the DGSE were engdged in
the process of education, Training an‘d.rehabilitation of disabled
children and therefore did not fail within the ambit of d‘health
organlzatlon The respondents successfully challenged the said

order before the learned Federal Service Tr1bunal whlch has,

inter alia, by the impugned judgment dated 18.07.2017 declared

'that the respondents are entltled to the grant of Health

Allowance

]

6. " Learned Deputy Attorney General has contended:

that after the lapse of the Ordinance that had provided a career

structure for the doctors, nurses and paramedics working in

PIMS, FGP and NIRM, the Health Allowance was granted by the

Federal Government as compensation to the said health

personnel. He Was,' however, unable to show any
contemporaneous d1rect10n issued by the Mlnlstry of CADD or

the Mlnlstry of I‘lnance that restrlcted the grant of the Health

‘Allowance to the claimed employees of the 1hree hospltals
specified by h1m As already noted above, the dCfll’llthl’l of health

personnel proVided in the I\/Iinistry of Finance Office -

Memorandum da‘éed 27.3.2012 is wide in scope and ,tldere‘fofe
unhelpful to his plea. ”

7. - We neve examined ‘the ' deﬁnition of -“hedlth
personnel” adopi:ed by said rnemorandmn.dated 27 .8;2012 frond
Section 2(b) of the Ordinance Which is to the follo;wing effect:

“b) “health persdnnel” means a person who holds a post in any
institute or organization delivering services in the l‘iealt;h '
sector and included in Schedulé-I, but does not include: X

i} a person who is on deputation to the Federal

Government from aiy Province or other authority;
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i) a persor who is employed on contract, or on work

charged basis or who is paid from contingencies.”
8. o It is noted that the: foregoing deﬁnif.,ion. of health
persennel covers persons holding posts in any institute or
orwan1zatlon Who are delive nng services in the health sect01 that
are included. m Schedule-I to the Ordlnance Learned Depu‘cy
Attorney General was’ unable to distinguish the respondents,
who are employees of the DGSE and allied institutions/ cen’eers,
NCRDP and NID, from the paramedic vand. support - staff
positions that qualify as ) health personnel accerding to

Schedule-I to t;he Ordinance. It is not denied by the ,appellant

that 'education, training and rehabilitation of disabled persons .

are services provided iri the health sector. These services fall

within the terms -of Schedule-I to the Ordinance and therefore

the providers thereof qualify as health personnel.

9. | 'Accordingly, not only do the respondents fall within

the category of persons who are, in terms of Finance Division

' Memoranda dated 06.2.2012 and'27.3.20_12,-:eligible for grant of

the Health Allowance but their entitlement' has in fact been
_ adimitted by both the Ministry of CADD and Ministry of Fihanpe.

In this respect ‘the aforemention‘ed letter dated 13'.3.2013 issued

by the- Ministry' of CADD is referred. Also the affidavit of the

Secretary Finance, :Government of Pakistan filed. in. the

- Islamabad High Court pufsuant fo that Court’s order dated

20.3.2015 passed in Wnt Petlmon No. 4007 of 2014, spec1ﬁcally

records that the proposal approved by the Pr1me Mnnster vide
Summary dated 25 1.2012 did not restrict admlss.1b111ty of the

Health Allowance to the personnel. of the three hosp1tals

(1dent1ﬁed by the learned DAG). For that reason the Finance
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- Division Memoranda dated 04.2.2012 and 6.2.2012 made the

allowance available to all health personnel employed by the i

Federal Government in the BPS écneme'.

10. - As a result, the said allowance was paid- to the '

health personnel of the DGSE. and its allied institutions until

27.10.2014 when the Fmance D1v151on mstlucted the AGPR to'!

confine the grant of the allowance to employees of Federal

Government hospitals and clinics. This mstructlon represents

merely a change of opinion which is not occasioned by an

amendment in the terms of eligibility for the Health Allowance.

Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and
27.3.2012 -issued by the Finance Division, Governmentvof, |

Pakistan still hold the field in their original terms, there is no .

merit in the objection by the learned DAG to the entitlement of

the respondents to claim and. réceive the Health Allowance.

11, - As a secondary and also tenuous argument,v learned

Deputy Attorney General contended that the Health Allowance.is:

granted under executive fiat without. any ' statutory backing

therefore the same ean be vvitndrawn by the Federal Government

at any time. That is clearly a flawed contention: It is admitteci

that grant of the Health Allowance and the terms of eligibility to

receive the same were determined by the competent a’uthoritv,

Ministry of Finance in accordance with Rules of Business of the

Federal Government. The original terms o.f the said lavvful grant
still hold the ﬁeid.AThese were 'acte‘d.uplon and payment of the
Health Allowance to the respondents hss oonferred a vested
right upon them. In sueh circumstances, the execntive is oarred

by the rule of locus poenitentiae from unilaterally rescinding and

retrievinig the benefit availed by its r.ecipients. Reference is made
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to Pakistan, through the Secretar‘y, Ministry of vFi.rixax.lce vs. v
- Muhammad Himavatﬁuah Farukhi (PLD 1969 SC 407) .a_nd_.
The Engineer»-i"n-Chief ﬁraﬁéh vs. Jalaluddin (pLD 1992 SC
207) Therefore w1thout a change of the terms of e11g1b111ty for |
the Health Allowance even the prospectlve exclus1on of the
. respondents from receipt of the benefit shall constitute a:cbltrary
and unlawful action. | |
12. In the cireumstanCes, we do net find any error or
defect in the impugned judgments of the learned Federal Seﬁice ’
Tribunal dated 05.10.2015, 11.1.2016 and 18.7.2017. ‘
Conseciuently, these apbeals are dismissed and the en’;iﬂement
of employees of the DGSE, allied institutiohs/ centers, NCRDP - l’
and NTD to- receive the .Heélth Allowance - is ,‘affirmed;“ §
- Sd/~ fWranv aqib Nfsdr (29 2 | | ;
Sd/- Ulnaf Ata Bandzal 4 - i
_ Sd/ - I]az ul . fizsalt, J
i
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Ofﬁce of the

Accountant General
' Khyber Pakhtunkhwa Peshawar '
Phone 091 921 1250- 53’

Dated 19 04 2018

No HAD /Allowances/ Corresp /2017- 18/422
- - To , _

.

. The Branch Officer,

R Pay Roll-4 Section.~

Subject: . ‘COMPLAINCE OF‘ JUDGMENT DATED 17.1. 2018 PAéSED o i
"IN _CIVIL. APPEALS NOS 1631- Mzm/zois &

o 06 811[2016 BY THE SUPREME COURT OF PAKISTAN. o
I am. dlrected to enclose hereW1th a copy of A. (TM) |
dated ' 05.04,2018 '

- No.TM(F )/T -4Q/Health- Allowance/2017 -18/138
alongwn:h Honorable Supreme Court Judgment for further complrance 1

under 1nt1rnat10n to. AGPR Sub Ofﬁce Peshawar accordmgly

VQW ' Z\ \t\\\(t

'mc\' yw\w |

D:\My Document\HAD .Section\eomplainf regard.doc
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—— SFFICEOFIEE
ACCOUN l"ANT GE‘NERL PAKISTAN REVENUES
.. "Sub Office . ‘
. PDSHAWAR C L
Ph No:(091- 9211278), Fax No:091- 921 1301

ﬁxo TM(F)/T -40/Health. “Allow.2017-18/ /%4 - \Date:l 05 .04.2018 J »

- To, . o ' '
T \/f he Accounts Ofﬁcer (HAD), o . @ E
U o Office of the Accountant General, ’ ' o : :

Khyber Pakhtunkhwa Peshawar,

Subject: ~ COMPLIANCE OF JUDGMENT DATED 17.01.2018 I’ASSLD' IN_CIVIL"

APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806-811 2016 BY THL‘
SUPREME COURT OF. PAKISTAN

Please ﬁnd enclosed l*serewrth the Accountant General Pakistan Re\/'enues',“

~ Islamabad letter No-TM/18- 64/C1rcular/2017 18 Vol-B- III/589 dated 12. 03.2018 atong-with itsE

E Copyforw,.arded to Accounts Officer (TM),

enclosures on the above subJect - S o : A

" The Supreme: Court has made the e,n,rployees of Director General Spccxal
Cducation, its all1ed institutions/ Centers, NCRDP and NTD enntled for Health Allowance

Hence, the Dlrector General Special Educatlon has . been transferred to Provlnce under 18"

amendment and.becomie a Provincial subject. It is kmdly requested to take the recsmsrte actxon on

‘the above noted subject judgment under intimation to this office for onward subnussxon of

compliance 1eport_ before the corlrr '
Accg;ws M

%(AGPR Sub Office Peshawar.
. e |
bffice of rke Accountan't General, Pakistan Revenues- E

" G-8/4, Islamabad.

-

= | .
ACCOUNTS OFFICER (TM)
AGPR Sub Office Peshawar
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PESHAWAR HIGH COURT, PESHAWAR.

, FORM ‘A’ :
FORM OF ORDER SI—IEET .
o 1
Date of Order | ORDER OR PROCEEDINGS WITH SIGNATURE OF .
or Proceedings | : IUDGE/JUDGES L : - :
1 2 ‘ ‘ S A

19.09.2018 W.P No.4301-P/2018 with Interim Relief. -

counsel for the petmoners o

Present:  Mr. Muhammathursheed Khan AdVOcatC o | l
&

'Mr Moeen-ud- Dm Hamayun, AAG for the
respondents.

B Despxte dlrectlon of this Court dated 11.09. 2018

the Advocate General- Ofﬁce falled to check the relevant ."i

quart'er i.e. respondent No.2 and apprise the Court about the

consequences of the impugned letter dated 03.06.2018L ,

Today, the learned counsel for the petmoners produced

' anottier letter dated 14.09.2018, whereby the Dlrector Social

Welfare & Specral Educatton Department desprte repeated = ‘

remmders of ‘Accounts Officer has falled to provrde the !

requmte adm1ssrb111ty of health professronal alloWance from ||

1

|
i
| |
Fmance Department ‘and release of budget through SAP. ‘ o
|
|

system under object head of health allowance is st111 awarted

The letharglc and dnsobedrent amtude of the concemed officer | - 3

has exposed hlm liable to be dealt with under the contempt of

Court laws, however, taking fenient view, the Secretary

c&f Finance Khyber'- Pakhtunkhwa Peshawar is directed to

personally appear before the Court and explain hrs posmon

LA,

XAWHNER
Peshawar High Court ‘



: ) |
| LU, é

Dateé of Presentaltion of A pplication.
No of Pages, ] |
Copying fee-..
Total-.-... -

Date of Prepargtion of Copy

Interim Relief.

. petitioners.

o .‘« "
L —

ute of Delivery of Copy ... 2. G 2—% |

Yocvived By _

To c'ofne‘up for hearing on 04.10.2018.

Notice for the daté fixed. In the meanwhile,

' . ,Professiénal health allowance shall not be deducted' from the

.




\ G O\’S"'.‘"\‘? MUENTT ﬂ‘~ K1Y ,!"-'.!’-'-? PA
ZAKAT, USHIR, SOCIAL WELFARE, 3i
& \.:’\..’On.nL.l\‘ ZViPOW ’""’1\/‘_-\'1 D'-P,’\I\’ r’\"l‘l\ i

i Ul\/lf\ﬂ/\ Y IF '7! O\/I\' ”\‘ CABINET -

Subject:- DRA\NL o F <l~1.13/\(_,.j_13!-& ALL OWANGE BY THE EMPLOYEES OF

SPECIAL EDUCATION : Py
i ' - .

WIP.N0.430/2018 MAZEER SHAH VS COV“"h f\,’:E.NT OF KHYBER

PAKHTU\!l HWA : -

i .? . Lo ‘ ‘

i : S ' ‘ A . ]‘.\“ ‘

Before: the ~186"™ constitutional amendment the :employees of

. . A . . . ) . . ’ .‘
Directorate General of Special Education, Islamabad were allowed.and s noe

()’1.04..20'11,‘&1@[“01‘ the 18" amandment they were working under] the Suerohary,

Sacial Welfare: Departmant, i<hviher Pakhtunkhwa, Till Uwr‘ir evuition il l\li'l._“‘.r\

01.01.2012 the petitionef' WerE [eceiving Healin, FProfessional Aow: e vics
IFinance Divisign (Regula ioh Wing), ]an bac ,\'om:catlun (Annexp,

| _ |
2, - This allowance was st pp d by Federal government &nid ¢ ,\,ulcl'uc]\/

Ihe petitioners :‘ﬁllecl a service aoneal in Federa Service Tribunal, t-;li’:u'r'.:-.:lu.\il, 1N
on 18.07.2017, the Federal Service Tribunal decided in favour ol .ihe pelitoners

(Ahnex-l). TR L e

3. Thc I-odelal Governn ent then challengod the JUCngIH / doulnl(m of :
_llm Federal Scnvnce I'ubunal in the Supreme Court of Pakistan bul llm apex eourl

also decnded in favour _ef.‘,the petitioners (Annex-ll).

i

y
i .
4 A‘tei shn(mg the services from lcdcrdl Goveremcn\ {0 Plovmr‘al.

Oovernment of Khyber Pa htunknwa, the employees of Specxal oucation were

’nce provisionally on13.06. 2018, the Accoumdm Ohlcer .

)
L
|

(PR-04) office of the Accoumo it General, Khyber Pa}fmur*kw\/‘a ,lao wrmen a

lec*eivmg the sand c.”OWCJ

L .
le ter to Deputy Commnssnon& Feshawar with a copy to D;recto' S‘wc‘al V\/elfafc e

and Seccretary, I'mam Dcpu rime nt that budget for the Heall h /\’!IOWJ 1cc,ha<»,.,-"!.'

been allocated but the same has not been uploaded to the SAPC ou puter Sys lem

lill-date. /\ccountant Offi c{cr (PR-C4) further clarified that the Accountant Cmn(nal'
| ‘ .

QOllice has. released the qayment (Health Allowance) to these empluy:::en ar Ihe

|
forjuest of Soc1al WelfaruDepanment in 'eomphance of the judgmenl ol Suprume

o

i _
Court of Pakistan dated 17.01.2018, mowsxoually and subject’ to its t1tlf]1l.,.nll)_llil\,;.

(

(

I

[
(.
.

!

X

I



4// I ’ > , . | A

v X GOVERNMENT oF Y‘-‘Y‘%“QDé&‘-ﬁTU\WQn\\H\

Y, u; AKAT| USHR, mmouf\n:\ CARE, SPECIAL EDU SATION
*;}3»;:1,5%; f& WOMEN x\ﬂDO\f\.x.w\ﬂ T DEPARTIENT

sux\mmR. FOR PC’O\/h\”‘ 1AL CABINY SINET

. forii- AR

Subhject:- ‘DR/\W___\O z— CHE /\L.\ H ALLG O\/\ [ AN W THE E U\m\
SPEC&A\LEDUCAMON o ] C

CO\/eRx\':\fw.\n OF KI4Y BER

sHAH VS

ﬁom Finance Departmem Khyt ber Pa. htunkhwa and that '\n'case the released

-budqet is not, beeh up\oaded o the SAP System, the pavn.ent o Health

/\HOW&[’\C\, will be stopped (Anne,\—w)‘

\

5. - Acoordmg\y ihe employees of Special Educaﬂon fmed 2 wrxt petmon

under article-199 jof. the consututlon of Pekistan, 4973 and qum((\ lor

cuapcnsxon of. the above ment\oned letter of /\ccoumam Oonm Al Khyher T

Pz-.kaunkhwa andw for contmua‘uo*\ of Health Allowance. on 19 Oﬂ gO g nonn
artlor shc*m jssued by thml \onm ahle Court in the ‘lejCC\ “wiril peu‘\n\ tho- m\\ it
‘r\hudc‘d the Sccrch\y F\maneo ne partmont Khybm Pa\\mumm\N\ 10 \m mln\\\y

n\")\mm before ey c‘ouxt\on 04.10. 2018. In comph nee with the court uulu\ e

iR o
secretary, Finance Depaxtmem appeared bdore the courl on 04. 10. 40% and l\\e

‘honorable court chroc‘tod tho u“(‘h‘l’ll\/ Finance Dapartme il il ,th ...... mn AW

Health A\owance sha\\ not be deducted from the petmoners (AnnC/\-_\/
| - \ '\ | . i
6. ‘ i-mal\y in cemp.\anCe with the oxdels of i-onomb e PCShawqr Hig_hf‘,

Court Peshawar the Secretary Finance Depaﬁment requested vxde nis’ office

_letter No SO(L&)/FD/S\ 2521/20\3 dated 01.10. 2018, advising this departmont‘

to move @ summary be\ q the A’ln*mlstratwe Dcpﬁnmcnt after tho»ough ’\m\yaw

for the, apoxoval to Chlef m\sLm Kiyber Pakh\unl\hwa (Annc,\-\/l) |

7. Pursuance. { to the ordar of Peshawarl \-ngh Coult Pglvsmwar, dated

04.10. 2018, the Chief N\\mstf—*r Khyber pakhiunkhwa \s quucsted 1o allow the

Health /\Howance to \ho pelitionars and implement the order “afithe Honaraiio

court. L



1 e oy ot pra—
Y - o B e
ﬁ//?.ﬁ,7 o \V} -
:f \\t}'/ : GOVER UVI NT OF \HYPH /\‘\H'i UNKHWA ‘
Yo ¥ ZAKAT, UShlij OCML WELFARE, SPECIAL EDLJCAHON
s & wq; EN ENIPOWERMENT DL:PARHVILNI
S bt h] i ; ': \!H ‘H.: ‘ ’
: Ll T
s‘UMNAR.mFOR DROVlNClAL CABINET SRS
. e ‘ i
Subjec .- DRAWL O F HEALTH ALLOWANGCE BY THE EMPLOYEES OF s
SPECIAL EDUGATION
o N |1 _ - IR .
g  WP.N0.430/2018 NAZERR 3HAP{VSCﬂgVERNMEhH’OHJO%YBER.
' PAKHTUNKHWA: . Y
T ' |
, 'i;? . 1 )
B, On the. observau'phs of Finance Department the depgrmmn] ol Bielnial

Wullmc* ro pondod and plovulmzs the requisite information. The Financo lmp.ulmnlll
Iyl IJ’lI\hlllHl\l\W'!l pmpc)'.c[' that the subjecl case apay ba o placod M-xlc»n\ the

_ Provincial Cabinet for appxoprmh, orders wrth regard to the approval ol Hu. prapotod -

allowanea im lghit ol Cimnl Dei uaun \lmmw '“I th fssue of avaors p G nl \m\l q\llmn i
maltlers (Armcx-vn). o ' ‘

9 . The. C,hiéf Mlmstu - Khyber ‘-‘a‘\htunl\hwa in Para- 20 of the swmimary has

alroudy accorded J;Jpchv:ll lo pl ace o subject IQJULZ baelore the meeling r)l!l"r'm\/lm.‘it:ll .
mnmu for & pp oval please . ‘ ?

| : o .

10, . The Provincial Cabinet is racuested to aliow the "Heahn Allowance” L the
pelitioners and implemaent the order of i Monarable Cowr,. 77" . :
. I ) ‘ o \‘\ !
/_\ ' o
. . i
‘ /i
1 // |
A s
/l N .t '/\' -y

{
munamm\orbe KHAN) -

Secratary to Government of }\hvbe. Pakitunkhwa
Zakad,

Ushr, Social Welfare, pu ial Education &
: C _

Women Empowerment Dcpaf bedfial

H
1
t

o |




GOVERNMENT OF KIYBER PAKHTUNKRWA "
ESTABLISHMENT AND ADMN: DEPARTMENT p 4
| CABINET WING ) - \* .

S o No.SOC{E&AD}9-24/2019 ‘
o ? Dated Peshawar the 280 October » 2019.

&,

| ™
The Secretary to Govt of Khyber Pakhtunkhwa N ot
7akat, Ushr, Social Wellare, Special Education %, Women -y

=

Department.

GUBJECT: DECISION OF THE MBETING OF _PROVINCIAL camm«l'r o
DATED 22.10.2019. — =

Dear Sir, ' , o |
1 am directed to forward herewith the following decision of the
meeting of Provingial Cabinet held on 9n.10.2019 under the chairmanship of :
Chief Minister, ml&"ber"Pzikhzmnkl-m'-él for imgﬁsﬁ'nmnﬁaximm? - a "
"AGENDATEMNO.18 = | - e ||
| DRAWL OF HEALTH ALLOWANGE BY THE EWPLOYEES OF -smn&; ;
| EDUCATION WP.NO 43012018 NAZEER SHAH VS = OVERNMENT OF KHYBER |

| PAKHTUNKHWA S T e

Yo s

| pecision of the Gabinet o | S

|

l “The Cabinet aprﬁmﬁeﬁ Health Allowante t the devolved employées of

| Speclal ?Educai’tium%fisﬁtut%mns at the rate of one runniﬁgi'bashﬁ»%ﬁay. |

i
\.
I
|
|
|
|
!

implementing Department, ~ Zakat, Ushr, social Welfare, ‘Sﬁ:pet;*"sa’isE.duscaﬁo. 8 |
- J Em owerment i

L_.u———..,-umM,__..-——""’-« o

2. 1 am. to request fhat an impi,emcmati«:m revpmt- of the Cahbinet
decision as required ynder Rule 25 [2)@;’1? the Khyber Pakhtunkhwa Gov«‘:mment

rules of Business, 1985 may: kindly be mamished on top ’pr;c‘riﬁy basi’.s.t:o the

Cabinet section, Administration Department.

1. PSto gecretary A.dmmistrat}m‘ml?ﬁfm?”l e et
'1) o to Additional secretary {Cabined Administration Degex tment-
5 pptoDepu Secramf)f'@ﬂmﬂeﬂ Administration DEPREE of
[ W
\

SECTION QFFICER (CABINET)
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To, '

The Chief Secretary, o o

Khyber Pakhtunkhwa, Peshawar.

Subject: ~ DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

Respected Sir,

ALLOWANCE TO THE APPLICANT W.EF. THE DATE. OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012, '

Dated: 15.01.2022.

With due respect it is stated that | am the employee of Special Education"
Department and is serving as Supervisor (BP-17) at the Government Institute tor the
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the
Provincial Government approved Health Allowance at the rate of one running basic pay -
to these devolved employees working in the Special Education Institutions from the date

of their devolution to the Provincial Government. That the employees of Special

Education Institution under the Federal Government were receiying Health Allowance
which had been stopped/deducted from their salarics against which those employees
preferred service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor of the employees vide judgments dated ,05.10.2015,'
11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared
entitle for réceiying of the health allowance. That the respondent Department feeling
aggrieved from the judgments of Federal Service Tribunal, [slamabad filed CPLA No. -
811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attig Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 and entitled the employees of Special Education
Institutions for receiving of health allowance. That it is pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Department issued Nctification dated
25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of
Pakistan in C.PNo. 811/2016 and approved Health Allovsance to the employe’eé'of

- Special Education Institutions of the Khyber Pakhtunkhwa from- the date of their

devolution to the Province. That in light of the judgment of Supreme Cour: and
Notification dated 25.11.2019 the applicant time and again requested the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply has been received from the quarter concerned. That the “applicant feeling
aggrieved from the inaction of the authority concerned by not allowing/granting Health

-Allowance similarly to the other employees of Special Education Institutions preferred

the instant Departmental appea) before your géod self for the grant of Health Allowance.

It is therefore,” most humbly prayed ‘that o acceptance of ‘this Departmental
appeal the concerned authority may very kindly be .directed to grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notiﬁcation dated
25.11.2019 of. the Finance Department from the date of devolution to the Provincial
Government of Khyber Pakhtunkhwa, : ‘

g ) .

Youw)yé Obediently .
F az%tendam, |

Govt: Institute for the Blind, Mardan



VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,

PESHAWAR
OF 2022
(APPELLANT)
Fazal Amin (PLAINTIFF)
(PETITIONER)
VERSUS
: (RESPONDENT)
Special Education Department (DEFENDANT)

I/We_Fazal Amin

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the

above noted matter.
"CIIENT
,\/1 v/
AC TED

MIR ZAMAN SAFI
ADVOCATE

Dated. / /2022

OFFICE:

Room No.6-E, 5" F loor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



