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13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. 9

(Kalim Arshad Khan)
Chairman

23" Juhe, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 , Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on

13.10.2022 before S.B.
4

| (Mian Muhammad)
Member (E)
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The appeat presented taday by Mr. Mir Zoman Sali Advocate may -

he entered in the Institution Repister and put up to the Waorthy Chairman for

praper order please.

i )
! RECTST W

; .

This case is entrusted to Single Bench at Peshawar for prebminary
| hearing to be put there on 75 - 5‘« 12 Notices be issued to appellant .
! .

‘ and his counsel for the date fixed. O?

R
CHAIRMAN

Learned counsel for the appellant present and
requested for adjournment to further prepare the brief.
Adjourned. To come up for preliminary hearing on

| 10.06.2022 before S.B.
|
‘ *

é

i

1 (Mian Muhammad)
Member (E)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
APPEALNO. 7YR o2z "HIWE 3'“22’;'”
. Diary No.
Govt. it o the blind, Swat, /gﬁéz%
......................................................................... APPELLANT
VERSUS
1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber

2-
3-

4-
5-

Pakhtunkhwa, Peshawar.

The Secretary Finance Department, Khyber Pakhtunkhwa Peshawar.

The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

The Director of Social Welfare, Special Education & Women Empowerment

Department, Khyber Pakhtunkhwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT _OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

jledto-da

That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light

f the judgment of Apex Court and Notification dated 25.11.2019 from
the date of devolution under the 18" Constitutional Amendment to the

I;g_gﬁs‘’,‘,,/kxe‘)‘.l’rovmcml Government i.e. w.e.f January, 2012. Any other remedy

Yl akde

which this august Tribunal deems fit that may also be awarded in favor
of the appellant.

R/SHEWETH:

ON FACTS:

1-

That the appellant is serving in the respondent Department as Can
Supervisor (BPS-16) quite efficiently and up to the entire satisfaction of
his superiors.

That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



et

Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

AT E X UL C e e e eeeeooncssnsssasssscsssssssasesssssasessssssensassascnsssssasssssaness A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as anNNEXUIe.....oeevveerieeiieneriierneinnecnnnn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEXUIe...cceevieiiriiiiniiieriiiniieiiiisiesieieesineesnnen E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.......cccoccuceveecencneene. F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
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for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as aNNEXUrE....cveeererieenrieieeneierenannns G & H.

8-  That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18™ Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUI€...ceeeueuereenetenaceneenarioncnssancnns I.

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANNIEXUTC 4 s saeenaestosesssosensssosnsessnsssssssossssnsscssansssssnansannansonnses J.

10- That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department. :

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.
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G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any

other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant

~ may be accepted as prayed for.
APPEL@V
N

ADAM
Ve
THROUGH:
MIR ZAMAN-SAFI
ADVOCATE

'CERTIFICATE:
It is certified that no other earlier appeal was filed between the parties.
Vit
M
DEPONENT

LIST OF BOOKS:

I-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3- ANY OTHER CASE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
APPEAL NO. /2022
ADAM KHAN VS SPECIAL EDUCATION DEPTT:
AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

A
MIR ZAMAN SAFI,

Advocate
High Court, Peshawar
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the followmg pr'wcr. TR S

-
S o,
> I T Y

“It is, therefore, most respectfully prayed Llnt uu.
“appellant being, cntitled to Health * Allowanue being | - .
covered’ under category of Health Personinel, the said | v
“order dated’ 21,03.2016- by respondent’ Nd.l may
therelore, be set .n-idc and it be declared that the action
el rt..puudcul Mol in- .\l.hdr.swmg the suid ..llov'am:i:
and recovery thereof [rom the salaries of appellants, - is
malafide, illegal, violative of principles of” locus|
pocnilentiac, unfair, umusl unrcasonable, arbilr'\ry
fanciful and capricious and that arc enlitled . to receive|”
the: same, from the date it has. been. wxlhdmwn antl ;
stopped from p.lymcnt' : o

e
e s 2

P
PR L

e me— TR

T SEeTIT

3. . The lcarm.d counscl I'or Uu, dppcllanla argucd Lh.n. the

appcllanls bcmg l'cdcml government | Su.rvanls under Article 240" of - i.
4 Consmuuon of the Islamxc Republic of Pakistan, 1973 and covered mdcr
Scctxon 2 (b) of Civil Scrvanis Act, 1973 were (.nmlcd to all pn‘ and -
‘ allowanccs prc.s\.nbc.d by Federal Government for its n.mploycu. l-nrlhcr-u'
slalcd that financial dircctive contained in Mmlslr)' of r'xll.mcu. o.M, -
’ No 2(13)11-2/"011 dated 06. 02.2012 -was’ \mambxguous and ch.arl} L
_ supuhh.d '\dnn\sﬂnluy ol Health "Allowance, to .\ll heatth pu\on wll in

':ud:- :
i
nulllu..mun ol llu Finance Dwmnn. the appellants were dupuvud nl Ilhc._
L K

1 e .“ Ct ' "c H
A Y . ;
N '\ﬁ,..( o o
R T ﬁl ; o N
H

t

cmplovmcm of Vederal Govumm.nl in 3PS .S\.lu...u. bul d.\pxlc Uye.

j




4 ﬂt,ﬂ m S, )(R)k

;:S'nd bcnct:lt In wppo'i of hi

s \usmn xh'c
’ appc”nms xcfcn '-d 5 the

learney. counse) tor (e
.u.h.'mc.nt- OF FST dateq 03.19, 2015, |} .01 201,
13.0s. 20]6 and- 14,17, ’010 p‘:.\.\cd in /\pps. nh No: ""-J(R)Cb/""OH 867 1
’ 67’(R)CS/’01' lli'r'( llb? ll.‘)‘) l"Sl(l\)(..S/"Ol:a & 38

40*(1{)CS/’016 nnd pra\ ul for the _<ann. relief” Tlu.

w.hcmcnlly argued thay (hye. .(.spomlc.n( Fm lnCL. Divi

o
lcnrucgl_ counsel

angd cold m the same brean, . 48,00 e one h.md it had

) UIL ap; JL] "u:'. in Pa 2 Sar THIE AT l.':c. con

ST Islamabad M:gh Court, Islamabag w
; “the same claim v

.xdxmuul the. clmm of

» they dcglmul
ldl. ordep di Hed 2l

03 ”016 Hc. conu.ndcd th
’ -once sranted ang acted upnu h

al crented ] vu(ul w-h( W

_ \\llhdra\\n 'mh(u.lll\' in \mlnuon of plmcxplc of o

.uur.xl msuc-.. l’hc
,nmull.uu lastly’ argued (h

lcnmcd c.ounv.l lr)r th

at unpugncrl orders werg
. Void ab muuo ‘cm.lm Nmisjucice and. hawv

ing ne s.mul(\' of Inw gy
Withdrawy) / \lnpp.qm ol sl

Ay mouneq lu pllmi:'shm :
be :m'nrdcd Withouy adopling, th pmvulul undcr (lu.:

(.,m ‘Cromen Su-v.ml\ (1 llu.'t m_y uml Un'.upluu.) l\uh.s 1973

4,

1
N 1
. A i
'Hu. nppcah Were xcxmul by the rccpcndults It wag stategd
that the s:isd nllownmc was ot
. |

- M pndcr the detingtiys of huLh

t»onm.l Occausc lu.alux pcrwnm.l meag

-a person whe. hcld a post iy .m\- i
“in the. hcallh scctor and mcludcd

wr submmcd lha
the Hcalth Allowancc ‘Was

appellanty by the
lc.u.t:r dated 06.08. 2012 buy

a rcfcrcncc to llu. I'in:mcc Divi.";i
s concarrcncc for ndmmsxbxhl) of Hmlth Al

a!lowcd provx.,uonallv (o the
AGPR on the ‘basis of C/\DD Divisjon's
subscqucntly‘(lm( Dmsxon sent

‘same on |4 03 2013 on.the groung that lhc.y wer

‘of cduc:xuon. training . :md r(.hnhxlu.lunn of dxs.nluul dnldxcn aned Rersony

ol be deelipe as hu\lth pe r<onnc[ to
bccnmc entitled for the sai .nllowamcc. The CADD on 13,03.2

commumc.mon to AGPR wmcn.d sam.(:on o!' the
. DGsE cmployccs \\lthnu( cu..c.xrrcncc. of the Fin

AGPR  made provmmnl Payment” :b_ th; appcllams whi'clj was

witly (h\.lbl]uu.s :md lu.ncc -.nuld

I-Icallh-/\“o\v;mcc 1o
ance Div'isi\*.;i fand the

subscqucnlly dzsz.onlmucd .1ht.r \crxm..nmn ol umllcnn.nl in orc.'cr {o

;. - preveny the misuse o (hm 1'10\\an»c by non- -cntitled pusonml It was -

subnun.cd by respondent No.2 llml health dllO\\';mCC_ was Ud“l‘-d ‘V“h ”“-

v
. '

. ] ' : S hu‘()l(u,w. wuh M l’& \

lowancc which u.gxc(tcd the|.

C involved i, the Process|

2013 in its |

mon was blmvim, hot

Lnenls .‘I‘.:' W ahe H"' ble

ar the bcm.l'( .

hicly u)uld not be |

Lo
.adnm.\.xhh, 0 the appcllml(b as they did "T




500 563 :.:.573(1()%:5/20‘161 et wilh M.ps,

.lppm\'.ll ol the ! lime Minislcn IhmuL.h i summmy spuclhcally movc.d for &

lhru. lLderl Gove eroment Ho.*.p:luls i.e. Pakistan Institute” of Medicyl

e :scu.m.c:..l .G. Polvuuuc and N.mon.nl Iastitute ofl{cll.lbllxlduon Mcdxcinc;

Hu. Ducclor.uc. (:uu.ml o0 Special- Education & Socml wcxruc l;cing an-

L(llu..llmnnl body, dL.l“ witly the.. pzoccss of cducation, lraining ‘ang
n.lmbxhuuon o(’ dx...xbls.d chxldrcn and: pcrsonx' wz(h dmnb:hucb which | was

- earricd aut. by a. nunu-vrofcswonnl (c.xm mcludmg (cwchcrs pxofc.ssmnal':

doulor\ .xdnmu'.lx.um:.,. minister :.ul A supportive. / .uu.nll uy stalf dig nul

fall’ within lhc ambu of health organization

and could net be deelared ay
hcallll pu‘sonncl la get the sl

.llluw.mu. The u..spumluxl No.3 .

AGPR in its parawm. commcnls submitted that the 1dcnlxcal cascs: lxllcd Dz

Farkh F. Lodhi, cte- vs Sccrctary Fm:mcc were sti]] - pcndim, bc.l'orc lhc
Hon'ble Suprcmc Cour( of Pal\xshn ’

5 [v Wc huud thc lcarncd counscT ifor the partxbs and pcruscd llu.
" record, : o
6. - . lhc. lu..x!lh .llluw:mcc Cqu nl lo anc bnw. pny oﬁunmng salary

was grantcd (o the healih pPersonnel

the unpluynu.nl ol Pederal
Qovunmcnl in 1y .‘n,ht.nu. W

ills L“Ll.l lmm ()I .01 2012 A0 wige mmlv..

admxssxblc 10 non- clvnc-;l cadres, In reply to a quu’y raiscd by /\GPR vide | E

. lcucr No.TM/1§. 64/C&III’/IU’5/20H 12/186 dated - 13, 03.2012, (¢ -
chulanons ng ofthc I‘mancc Dwmmu v:dr.. u. O No.F .2(13)1{-2/2012- )

172 dated 27 03.2012 fumisheq dx.['mllon of the health Personnicl by Staling

that *healy | personnel meant a persons who.hcld a post in. any institute o B

organization dchvcrmL, scrvices i - lhc. health scetor and included jp

Schedule-], byt did nol include pcrson \vho was on dcputauon o the

Federal Govcmmcm ﬁom any Provmcc or othcr a
contract, or on work charged basis or who wis

paxd ['rom contmgcncxcs
-The appcllams arce ncither dcpul

alionists (rom any Provmcc or other
. authority nor have -been cngagcd o conlract AT on work: chargc.d ‘basis,

. Thcy arc also not being p'ud from conlmg,ulcws On the conu.uy, they are

civil Servanty under section 3 (b)) ol the Civil bcw.mla Acl, 1973 and wpe. .
dchvcrmg scrvices 1o the disabled chxldrcn / persons. The beneficiarics /
appellants compriscd of Academic ang. Admmxstra(wc Cadrcs.

Accor ding
to the dcﬁniiion [umishey bv the Fmancc Division vj,

de- thur u.o, d:uc.d
27.03.2012 lhc appcll.lms are entitled 1o hc.lllh nllow.uu.c In paras-6 &7

under Facts o’t’paraw;ac comments filed bc(orc mc Hon blc Islnn}_ubad Iingh
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Court Jslam.nbnd on l)ch.ﬂl or
i No 4007/20!4 u wns catc"urtc

_undcrslandmg DO Aelter: datey 09.0s. 2014

i ‘Was duty of AGPR 1o take' action- on

. CADD & DC'.SI., therefore,

'6f;"féspdndcnl\. Now e Fin

- the tion® blc lslnumb.xd llu,la (..oml
~ Tribunal, "Thxs sceins lo be dxscnmm

: nppc.llnnts ‘have been, dirccied b\' rcspondcnt Nol

lawv that bcncf‘ls reccived by

“the h"hl ol‘lhcwdmucnt ol Hon' ble S‘uprcmc (..ourt of P

G : 56.) lo 57T(R)(S/"0|6 cls. with M, l‘s
bu.n.(ary i m:mc.;: r)lvxsmn in Wul l’cullon
nlly admitleq” that in April, 2014 Minis stey: ol
CADD ag:un mmmuu.d NIS./ BOs. cnmmmng a prnvmon ol Rs.100 million
as. lle\ (‘or DGSE for ﬁnanu.tl yc..u 2014 H . lwwwu' DEA. lt.lll‘-(.d to
cndorw (he NIS 7z BOs

mxlhon “of HPA, leaving Rs.7.458 million_ for- thé, Petitioners (now
:_\ppcllam..) i.c. 24 cmplovu.-
under the eriteria * of cnmlcmcnl of HPA, as per DI-A (LADD)

was  issued by FA’s
Orgamzauou to AGPR for stoppagc of HPA to

lhc said - lcucr and- dccid:’:

cnmlcmcnx. It wag prayed that the Petition wis .an

.ldmmlxtr.mw nsuc wuh
the 5 ‘inance Dnvmon be excluded: [‘mm the hs(
ance vamnn has came u
Stanel, | i\' not .lllowul to .mpmh.nlc and e

probate, - No logicaf réply has
bu:n submuu.d by

the rt.s,)ondz.nl:. far d\,prwm

lcmumals. rights. /\ lm‘bb Mimber of'unployum ol the I Feder:

similarly placcd, are'geling the said .ulvnnlngc Why, Lhcn, the ‘\ppcllan(s

cn wuucn in the conunenls. bc.rou.
lslunmbad and the [ cder

be deprived, iy not clear from wlmt h.ls bc

al Scrvxcc

25 of the Constitution or Ichmuc chubhc of Pakxstan 1973, I-m'thc.r the

amount “hxch is agamst the princi

Hon'ble Suprcmc Court.of Pakxslan hns consxslcnu
oncc graated and acted upon crcalcd

Y held that (hc bcm.m

atural JUSlu.(. Itis an csnbhshcd

a Cl\’ll :xcrv:m( cvun undu urmncoua order’

pnsscd by (hc compclcnl .mlhouly wnlhoul .my tault oir the p.u'l nI civil

ccx'\'nnl could not be xxcmcxcd ‘even

sulm.qucnlly withdrawn or xu.u[‘u,cf We are I‘mu(u.d G (:\kc this vicew in |

n.\xsl..n wponcd in
PLD ‘1992 SC 207. chcc. to this e\;cm lhc un

pugm.d orders are not
legally sustainable | and liable to be set .l\ldb

7. : Wc wauld lxkc. 0 makc an cmph'\s.son the judgmcnts of the

I'nbunal in Appcals No. "24(R)CS/‘70|3 and 381 to 405(R)CS72016 _d.a‘(cd“.

PR ST igunar
FYRE ae

gl rou.ul'ull)' dt.dlu.u.d A amount of Rs.92:542

s who bclongcd to mcdxcal profcssxon and camg -

non-cntitled cmployccs and -

P with differen

B the appellants of their,

al (Jovuumcn( -

atory trcalmcnt oftcndmg Art:ch, 4 &

to. rctund e paid
sle ol locus pocmlcnlmc bccuusr' (hc o

a vested: right which could not be
<
_ wuhdrawn uml:\lcrallv, in \'lolauon of n

il the benelicin) order’ wag -
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USI0.2015 and 14.12.2010 wherein the contraversy relating to Mealth

Allowanee has already been resalved. When confronted with the said fact,

the respondents have failed 10 deny the fuct. As such, the action of the

respondents appears 1o be 'incon:.;istcm in the light of the alurementioned

-jJudgments on account of Asticle 25 of the Constitution w

hich guarantees - o _
cqual rights and equal protection of law- for cvery citizen. To cnsure S
unifo;‘mity. rule of consistency nwst be applicd while considering the case T
o m;- sppetinnta, Ninee e hon Ll APwes Conit vide i jtul';',l'li'u:nl. In e
casc reported as 1996 SCMR 1185 has already held that “rule ol soad ' -
sovermunce demands ihai (e bcpcﬁiq ol the siid decision be extended fo - N
othier civil .\'cx-\vu‘nls also, whao m;'l'y not' be partics (o the litigation, inslcugl of/' . :' ’
compelling them 1o approach xlu':,.'l'rib}gnal or any othcr legal t"orum.‘ I-lclpcc:' E : .
- the claim of the appeliants is rcquircd:"to bg decided on the samcnnalogy'/ : !f' a
' principle as framed in the cases cif D.r;_f-‘armkh Fiaz Lodhi and others by the® | 1 . i:' '
Tribunal vide its judgment dated 05.19.2015, | 1012016 and 122005, © | L
. M B . v - N,
- S. . ngrcgoing\.in vic\_v and }"_ollo_wing th'"g": rule of consistency, the '
' impugned orders dmcd':zl.():!.?.()l(p .;uul 25.03.2016 are set aside with i | ‘ -
direction to the respondents to continue the Health Allowurice alrt;ﬁcly ‘ Lo
‘ eritnied o the appelunts 'sincg 2012, and (o refund alf dL:duclion made in | v ' .'. d
compliance with the impugnal u.nlcrs? withio 4 perind of une m.unlh from bl .
' ll the date e copy ul this Jnlpient is r\l'\'c.i\'ml i their office, Since the main N i »
. appeals h:nv:‘ been asceepled, iyli;c. l"c(hions are also accepled, 4 a2k ‘
: . (. C i B
v. Judgment v apply all the titled appeals mutats n'uu:uuli.s. : ' Lo ' : ' g
10 There shall be no order as to costs, - : co b s ,.\
. ‘ . , . , , . : PR i
- 11. : Partics shall be informcd-accqrdingly. - ! :l , l “;5;::1:

- / - MEYEIER\ .. MEMBER ! T
18.07.2017 . o o | o
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. There shall be no order as to costs.

BETTER COPY

05.10.2015 and 14.12.2016 wherein the controversy relaﬁﬁg to Health
Allowance has already been resolved. When confronted with. the said fact,
the respondents have failed to deny the fact. As such, the action of the

respondents appears to be inconsistent in the light of the aforementi'oned.

judgments on account of Article 25 of the Constitution which guarantees
equal rights and equal protection of law for every citizen. 'To ensure

uniformity, rule of consistency must be applied while considering the case of

the appellants. Since the Hon’ble Apex Court vide its judgment in tl“('le'case

reported as 1996 SCMR 1185 has already held that “rule of good .

: L ¥
governance demands that the benefits of the said decision be extended to

other civil servants also, who may not be parties to the litigation, insiead of
compelling them to approach the tribunal of any other legal forum. Hence, -

the claim of the .appellants is required to be decided on the same
analogy/principle as framed in the cases of Dr. Farrukh Faiz Lod:hi and
others by the Tribunal vide its. judgment dated 05.10..20‘15, 11.01.20!16 and
14.12.2016. L R b

Forgoing in view and following the fule of consistency, the impugned|orders
dated 21.03.2016 and 25.03.2016 are set aside with direction tto the

respondents to continue the Health AlloWance already granted fto the
appellants since 2012, and to refund all deduction made in compliance with

the impugned orders within a period of one month from the date of copy of
this judgment is received in their- office, Since the main appeal have be
accepted Misc. Petition are also accepted. .

Judgment to apply all the titled mutatis mutandis.

Parties shall be informed accordingly.

18.07.2017 o , ‘?i"..:“?: S U)"



- _‘@‘, Muhammad Atthue ur Rehman o - S C)/ - : :'
- ete. - . (inC.A.811/2016). 3 A
..Respondents(s)
For the 'Appellant(s) Mr. Sajid Ilyas Bhatti, DAG - '
(inall cases) - Syed Rifagat Husseun Shah, AOR
: : Ms. Saadia Kanwal, 5.0 Fin.
Mr. Abid Hussain Channa S.0 Fin. ;
Mr. Sajid Javed, Asstt. Legal Fin. S !
Mr. Abdul Raz7aq, AAO MEG .
Rawalp1nd1 e ' :
b For the Respondent(s) In-person. "
For the Respondent( s) Mr. Muhammad Ilyas Lodhi, ASC . j
fin C.A.216/16) Malik Itaat Hussain Awan, ASC '
‘Amicus Curiae: o 'Mr. Muhammad Makhdoom Ali ;
‘ Khan Sr. ASC ' ,
Mr. Slkandar Bashir Mohmand, ASC t
Date of Hearing 17.01.2018. | ﬁ
’ i y
JUDGMENT i
UMAR ATA BANDIAL J— By leave of this Court B
granted on 23.02.2016, 01.4.2016 and 12.12.2017 in “the - ' i*
severéd connected appeals before us, the appellam Federal ‘ i
Government challenges the Judgments dehvered on common f,l
ques’nons of fact and law by the learned Federal Serv1ce Trlbunal
- on 05.10.2015, 11.01. 2016 and 18.07. 2017 The Judgments : |
impugned in the connected appeals declare the respondent‘ o i g
fik employees of ‘different Institutions  functioning under the
Directorate General of Special Education (“DGSE”) ta be entitled
to payment of Health Allowance granted byl the ‘Federal L 3
Government vide its Office Memoranda dated 04 02 2012 and . :
06.2.2012. These Memoranda are 1ssued by the Finance D1v1s1on‘
(Regulaﬁons Wing) Government of Paklsfan pursuant to 3 R !1
| [l
approval granted by the P11me Minister under the Rules of . i
4}/ Business, 1973. It would be useful to reproduce’ the two '
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memoranda conteunmg the terms and condltlons for the grant of
HeaJth Allovvance to ehglblc persons.

Gc-vern_ment of Pakistan
- Finance Division
(Regulations Wing)
F.No.2(13)R-2/2011 . - ~ Islamabad, the 04th Feb 2012

OFFICE MEMORANDUM

Subject: ' GRANT OF ADHOC ALLOWANCE EQUAL TO
' ONE BASIC PAY AT THE INITIAL OF THE
SCALE TO.THE HEALTH PERSONNEL IN BPS

Tt TS ZAS AR AP AP S S TA N byl R

SCHEME.

+ The undersigned is directed to say that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for
Health Personnel Scheme (CSHP} has lapsed on.26.12.2011.
Accordingly, CSHP is no longer in ‘the field and all health personnel -
have consequently reverted to the BPS scheme. In order to
compensate health personnel for the loss of benefits sought under
- CSHP while preserving their status as Civil Servants, it has been’
decided by the Federal Government to grant adhoc allowance equal
to one basic pay at the initial of the scale to the health personnel
in the employment of Federal Government, in BPS scheme, with
effect from 1st January, 2012. This will be in addition to their:
-existing pay/ allowances in BPS Scheme. :

2. This Division’s OM No. 2(13)R- 2/2011- 698 dated 17t
Novcmbcr, 2011 may be treated as withdrawn w.e.f. 26.12. 2011

8d/--
(M. Munir Sadiq)
Deputy Secretary (R-1)”

“Government of Pakistan
Finance Division -
(Regulations Wing] .
FLNO.2(13)R-2/2011-777 o Islamabad, the 06t February,2012

OFFICE MEMORANDUM

Subject: ' GRANT OF ADHOC ALLOWANCE EQUAL TO ONE
- BASIC_PAY OF RUNNING SALARY.TO THE HEALTH
PERSONNEL IN BPS SCHEME.

In contmuanon of Fmancc, D1v1s:ons 0.M:
No.F.2(13)R-2/2011, .dated 4.2.2012, it has been decided by the
Federal Government: to.grant benefit Aof one. bas1c pay. of running

employment of Federal Govcrnment, in BPS scheme, with effect’
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24,000
- per month for House Ofﬁcers respectively w.e.f. 1.7.2011 will

continue.
Sd/—
) (Manzoor Ali Khan) .
Sr. Joint Secretary (Regulations)”
(émpha’sis supplied)
2. Learned Deputy Attorney General has contended

that the Health Allowance granted by the Federal Government is

available to health personnel in the employment of the Federa;

Government in the BPS scheme at three hospitals establishéd 1n
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Islamabad, namely, Paklstan Inst1tute of Med1cal Smences

et

55,

(“PIMS”), Federal Govemment Polyclinic- (“FGP”) and Nat1onal

Institution of Rehablhtatmn Med1c1nes (“NIRM”). The employees
at these hospltals do not have a career structure in olace after.

the Career Structure for Health Personnel Scheme Ordinance,

2011 (“Ordmance”) lapsed on 26 1.2011. The Health Allowance

was aocordmgly granted by the Federal Government as a form or ’

cornpensatibn. It is clear from the two rrler'noranda dated

oo
[

04.2.2012 and 06.2. 2012 reproduced above that the Health | | i

Allowance is granted to “health porsonnel” However, the

compos1t10n of the _category of employees that' are eligible for the:

benefit has not been provided therein. The respondents who are

several hundred in number are unrepresented by counsel. In

view of the fact that a large number of employees are afflected by' '
the instant controversy, the Court has sought assistance from 5
Mr. Muhammad Makhdoom AHKhan, Sr. ASC and Mr. Sikandar
Bashir Mohmand | ASC ,as. amicus curiae in the matter,

Mr. S1kandar Bashlr Mohkmand, ASC rnade able subm1ss1ons

before the Court that highlight‘ed 1mportant facts and | i i

documents on' record which s1mpl1ﬁed the ,controversy /I

appreciably.
3. It transpires that an Office Memorandum dated: ‘

27.03.2012 by the Finance Division (Regula.tions Wing) clarifies

that the term “health personnel” used in the above rnentioned
memoranda bears the meaning given ‘to that 'expression in
Section 2(b) of the Ordinance. 'This definition refers to the

contents of Schedule-I to the Ordinance which specifies the

/ service providers who qualify as health personnel. A perusal of
}k / Schedule-I shows that ﬁve‘categor‘ies of service providers are - R
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classified as health personnel, namelv Doctors, Allied, Nurses
Paramedlcs and Support The services spec1f1ed under the
categorles of Paramed1cs and Support include Teachers,

Audiovisual Operators T echinicians, Librarians, ete. .

4, The aclmlmstratlve Ministry . for * the healtl'r'

1nst1tut10ns of the Federal Government at Islamabad 8 the
Ministry of Capltal Administration and Development Division
(“CADD’?). It is an admitted fact that vide order dated

13.03.2013 the Ministry of CADD granted the Health Allowance

to the employees of the DGSE and its .allied special cducatmn

ce.nters/ institutions 1nclud1ng Nat1onal Trust for the Disabled

(“NTD”) and the National Council for Rehab111tat10n of D1sablecl

"Persons (“NCRDP”) The .‘ respondents - Were thereby

acknowledged as beneficiaries of the said grant and were paid

the Health Allowance with effect from 01.1.2012 untll'

27.10.2014, when the l"mance D1v1s1on 1nformed the Accountant
ueneral Pakistan Revenue (“AGPR”) tha't only health personnel
working ‘in Federal Government hospitals and _clinics Were'

qualiﬁed to receive the Health Allowance' ’I‘he '‘AGPR

correspondmgly 1nstructed the DG%E to stop payment of the

said allowance to its employees as no budget allocatlon for the

said emolument had been made.in the financial year 2014-15,

5. The discontinuation of their Health Allowance Was‘

taken to the Islamabad High' Court by some of the respondents.
Vide order dated 17.9.2015 the learned High Court referred the

dispute to the Secretary CADD for passing a speaking. order

thereon; and t111 then restramed recovery of past payments of

the Health Allowance from the affected employees of DGSE and

allied centers. The Secretary CADD heard the parties and by
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order dated 21.3.2016 rejected the entitlement of .jthe
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respondents to receive the said alloylance. The principal ground
olf his decision is that employees of the DGSE were engaged in
the process .of edueation, fral'ning and rehabilitation of disabled
children and therefore did nol falt within the ambit of a ‘health-. |

organization. The respondents successfully'challenged,the said -

order before the learned Federal Serv1ce Tr1bunal Whlch has,

b inter alia, by the impugned Judgment dated 18.07. 2017 declared E

; that the respondents are entitled to the grant of Health Z %
Allovvance ? ‘
6. Learned Deputy Attorney General has contended : : {
that after the lapse of the Ordinance that had prov1ded a career ?
.strvuctulre for the doctors, nurses and paramedlcs working ‘in | _ o

Ry A I re i

PIMS, FGP and NIRM, the Health Allowance was granted by the

Federal Goverriment as compensation to the ‘said health -

personnel. He was, however, unable. to show any

T N G T R R
SRR AT

contemporaneous direction issued by the Ministry of CADD or

AR RS N

the Ministry of l“*‘inance that'.reetrieted the Agr.a_nt of the.Health \ [{
Allowance to: the claimed employees of. 'the three' hospit‘als | (
spec1f1ed by him. As already noted above the deﬁmtlon of health ‘
personnel provmded in" the. M1n1stry of Fmanee Office
Memorandum dated 27.3.2012 is wide in scopeand:'there'fore.

T

unhelpful to his plea.

7. "We have exalnined the definition of “he_alth

G

personnel” adopted by said memorandum dated 27.3.2012 fronl

Section 2(b) of the Ordinance which is to the following effect: , ' |

“b) “health personnel” means a person{wh‘o holds a post in any,
institute or organization delivering services in the heaith

sector and included in Schedule-1, but does not include: )

ST IS

e e

. A i) a person who is on deputation to the Federal
/ Government from any Province or other authority;
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il) a person who is employed on contract, or oni work

charged basis or who is paid from contingencies.”

8. It is noted that the. foregomg deﬁmnon of health

personnel covers persons holdlng posts in any institute or

orga.mzatlon Who are delivering servxres in the heéalth sector that

are mcluded in Schedulel to the Ordinance. Learned Deputy_"

Attorney General was unable to dlsmngulsh the respondents, -

Who are employees of the DGSD and allied 1nst1tut1ons/ centers,
NCRDP and NTD, frorn the paramed1c and support staff
pos1t10ns that qualify as health personnel according to
Schedule-I to the Ordmance It is not den1ed by the appellant
that educatlon tralnlng and rehablhtatlon of disabled persons

are services provided in the health sector These services fall

~within the terms of Schedule-I to the Orchnance and therefore

the prov1ders thereof qualify as health personnel

9. , Accordmgly, not only do the respondents fall wrthln. '

the category of persons who are, in terms of Finance. Division

- Memoranda dated 06.2.2012 and 27.3.2012, eligible for grant of

the Health Allowance but their‘ enti'tlefnent has in fact been
admitted by both the M1n1stry of CADD and M1n1stry of F‘mance
In this respect the aforement1oned letter dated 13.3.2013 issued

by the M1n1stry of CADD is referred..Also the ai"ﬁdavit of the

Secretary Finance, Government of Pakistan filed in the
- Islamabad High Court pnrsuant to that Court’s order dated

20.3. 2015 passed in Wnt Pet1t10n No. 4007 of 2014, spe01ﬁcally .

1ecords that the proposal approved by the Prime M1n1ster V1de
Summary dated 29. 1 2012 did not restr1ct adrn1351b111ty of the

Health Allowance to the personnel of the three hospitals

(identified by the learned DAG) For that reason the Finance
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Division Memoranda dated 04.2.2012 and 6.2.2012 made the

allowance available to all health personnel employed bv the

Federal Government in the BPS écheme;

10. ‘ As a result, ‘the said allowance was paid to the

health personnel of. the DGSE and its allied institutions until

27.10. 2014 When the F1nance D1v131on 1nstructed the AGPR to -

confine the grant of the ailowance to employeeés of Federal

Government hosp1tals and clinics. ThlS 1nstruct10n represents

merely a change of op1n10n Whlch 18 not occasloned by an

arnendment_ in the terms of eligibility for the Health AlloWance.»
Therefore as the Memoranda dated 04. 2 2012 06.2. 2012 and
27. 3 2012 issued by the Flnance Division, GOVernment of

Pakistan still hold the ﬁeld in their Origi‘nal terms, there is no

merit in the objection by the learned DAG to the entitlement of
the resp.ondents" to claim and receive the Health Allowance.
11, As a secondary and also tenuous argument;, learned

Deputy Attorney General contended that the Health Allowance ts '

granted under executive fiat without any statutory backing

therefore the same can be withdrawn by the Federal Government

at any time. That is clearly a flawed contention It is admitted
that grant of the Health Allowance and the terms of ehg1b111ty to
receive the’ same were determlned by the competent authority,

Ministry of Flnance in accordance w1th Rules of Busmess of the

I‘ederal Government. The orlgmal terms of the said lanul grant |

st111 hold the f1e1d These were acted upon and payment of the

Health Allovvance to the respondents has conferred a vested

rlght upon them. In such 01rcumstances the executlve 1s barred

by the rule of locus poenztentzae from unllaterally resc1nd1ng and’

retrieving the benefit availed by its ree1p1ents Reference is made
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to Pakistan, through the Secre‘ttarv; Ministry of Finax;xce vs. }
- Muhammad Himayatullah Farukhi (PLD 1969 SC 407) and |
The Engineer-in-Chief ﬁra}nﬁh xst Jalaluddin (PLD 1992 sC | o
207). Therefore without a chahge of the terms of eli.gibili'ty for @
the Health Allowance. éven. the .prospe,c'tive | exclusibn ‘of‘ the
_ respondents,frbrri réceipt of the ben’eﬁt( shall constituté- ér:bitrary .
and unlawful actién. |
. 12. In the circurhstances,' we do ﬁot find any error or
defect in the impugned judgmer;ts of the learned f‘gderal Service '
Tribunal dated 05.10.2015, 11.12016 and  18.7.2017. 1
Consequently, these appeals are d1srrussed and the entltlement
of employees of the DGSE alhed mstltutlons/ centers, NCRDP Lc
and NTD to-: receive the Health‘ Allowance is affirmed. ‘“l
{ é
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| Oﬁ‘ice of the |

ACCOuntant General
- ,Khyber Pakhtunkhwa Peshawar|

Phone 091 9211250 53 A

| No HAD/Allowances/Corresp /2017 18/422 S Dated 19 04 y
. - TO . . : .

= The Branch O'f_ficer," )
- Pay Roll-4 Section..

Subject:  COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED | |

-IN CIVIL APPEALS NOS_ 1631-2112/2017,216/2016 & -
06 811[2016 BY THE SUPREME COURT OF PAKISQ AN,

I‘ am. dlrected 'to enclose herew1th a  copy of AQ (’I‘M)
- No. TM(F)/T 4Q/Hea1th Allowancc/2017 18/138 dated 05.04/2018 :

~alongW1th Honorable Supreme Court Judgment for further comp11ar1¢e
~"under intimation to AGPR Sub Office Peshawar acc_:ordmgly.

. D:\My Document\HAD Sectioq\éomplainf:egard.doc- . o - o C L
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N ' T OFFICEOF.THE -
LD, JACCOUNTANT Gi:.NERL PAKISTAN. RE\IENUES at

3 @F% . ' Sub Office -

B AT PESHAWAR

&a\@-& o Ph No:(091- 9211278), FaxNo :091- 9211301 '

'ﬁo TM(F)/T-40/Hea1th “Allow./2017-18/ /3\2

"] Dated: 05 042018

To, .
\/I' he Accounts Ofﬁcer (HAD), : 3 1
. Office of the Accountant Gerieral, . -~
Khyber Pakhtunkhwa Peshawar. ) ' A
Subjec':t: COMI’LIANCE OF. JUDGMENT DA’I‘ED 17 01.2018 PASSED IN _CIVIL

SUPREME COURT OT" PAKISTAN

Please find enclosed herew1th the Accountant General Paklstan Revenues,
Islamabad letter NO-TM/ 18- 64/C1rcular/2017 18 Vol-B- III/S89 dated 12.03 2018 along—w1th its

enclosures on the above sub_)ect

Fhe Supreme Court has made the employees of DerCtOT General Spccxal
Education, its alhed institutions/ Ccnters, NCRDP and NTD entltled for Health Allowance,

Hence, the Dxrector General Special Education has been transferred to Provmce under BELE

amendment and become a Provmolal subject. It is kindly requested to take the requlsnte actien on -

"the above noted subject Judgment under intimation to this office for onward submission of

. G-8/4, Islamabad.

comphance report before the court. - '

C&Tswr ~

A _
%}AGPR Sub Ofﬁce Peshawar :

Copy forwarded to Accounts Oﬁ‘ cer (TM) /bffice of ﬁ;ze Ac,c_ountant General, Pakz&tan Revenues -

|
i
ACTOUNTS OFFICER (TM)

’ A MP . - AGPR .S‘rlly..Oﬁ?cé Peshawar
. " . 4'
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PESHAWAR HIGH COURT, PESHAWAR.

'FORM ‘A’ S
FORM OF ORDER SHEET
Date of Order ‘ . ORDER OR PROCEEDINGS WITH SIGNATURE OF
or Proceedings. _ ) IUDGE/JUDGEQ
1 : ' 2 '
19.09.2018 w.P N0.4301-P/2018 WIth Interim Rellef

‘the Advocate .General Office failed to check the relevant

| another letter dated 14.09.2018; whereby the Director Social

| Finance 'Department and release of budget through SAP

| has exposed him liable to be dealt with under the contempt of

Prese nt: Mr. Muhammad Khursheed Khan, Advocate
' counsel for the petitioners. .

,_Mr Moeen-ud-Din Hamayun, AAG for the .
respondents

* ¥k

Despite.direction of this Court dated 11.09.2018,

quarter ie. respondent No.2 and apprlse the Court about ‘the
consequences of the ~1mpugned letter dated 03 06. 2018

Today, the learned. counsel for the petltloners' produced

Welfare & Special Education Depa:rtmentf despite repeated
reminders of Accounts Officer has failed” to provide the

requisite admissibilityof health professional allowance from |

system under object head of health allowa'nce‘ is still awaited.

The lethargic and disobedient attitude of *he "concem',ed officer

Court laws, however, taking' lenient view, the. Secretary
Finance Khyber Pakhtunkhwa, Psshawar ‘is directed to

personally appear before the Court and explain his position.

4 EXAMINER
Peshawar ngh Court
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2

To come up for hearing on 04.10.2018.
Interim Relief. - |
‘Notice for fhe date fixed. In the meanwhile,

‘ 'Professioxial health allowance shall not be deducted from the

petitioners.

S N 74
Date of Presentaltion of A pplication. PZ.ZD" C; 2&2/3/

Noof Pages . | . 9’ y

Copying fee.oboooao ..

Toteleeeeeooi oo .Zé f T
Date of Preparidtion n."(,,'npv_'______z_" ;5': A ng_.

fum'ormnvcr; of Copyoee . g b 2L _ .
RS V729 P o

*Ayub* Hon’Ble Mr. Roch-ul-Amin Khan & Hon'ble Mr. Justice Qalandar Ali Khan.
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- the petitioners fillcd a service

| (Anes-il

.4;

01.04.2011, afier the 168" amer

Social Welfare Departmant, ihvf

| | C’?
; ' .
! G O\/S TR \. NT QE KMV ERPATOHT UM Sy A
;A(//\f USHIR, SOCIAL WELFARE, SPIECIAL = ')'w ATIOM
| & WORT: l\‘ EMPOWERMENT Dis P’\I\F'\"Hw
SUMMARY FOR PR O\/l\v *M CABINETY
Subject:- DRAWL O F HEAS - WL ALLOWANGE BY i EMPLOYEES oF
SPECIO\L EDUCAT :ON A
- WIP.No. 430/?O1u MNAZEER SHAH VS COVERNMENT OF Kk HYBER
PAKHTUNKHWA ' ' ‘
Before the 18" constitutional amendment the amployees . of
'Dnrectorate Generai of Svecial Education 'I'elamabad were allewed.and since

1¢ mnnt 'hov V\L_.; WOrKing under o

Ial8 I"F\!\1'\l’l.lﬂl(]'l\’\.’f‘:. Til thed \"z'«‘=\-'«".-i|;:in:'r o I.HI‘, o

01.01.2012 the peiitioner were recelving rfc;!m Professional Aicwanen vide
Finance Division (Regulation Wina 8), Islamanad Notification (Annex-ly,
2. This allowancs was stcpped by Federal government apd 551(:(:(31‘(.1!!1.0?\/

on 18.07, 2017, the l-edcral Ser

ho Federal Service Tribunal in 4

also decided in favour of the petitio
_ "

(;ovemment of Kh/ber P:.A.nun

receiving the said a allowance Drovi :onaH/ on 13.06. 2010
’R-04) office of the Accounta"’ General,

| |
Ietter to Deputy Commlswonu Peshawar with &

|
and Sccxctary Fmanee Dcpem

been allocated but the same has
Uil déte. Accountant Omcu (PRR-
Olfice has released thein!)aymen
rarpuest of Socrat Welfml Departm

Gaurt of Pakistan dated

«
|
i’
}
.
{
i
!

aonpedl in Federal Service

ervice Frlbunol decided in favour

The Fedef}al;Gevemn ent then challengcd the

After shifinc‘ the services from Fede

7 01.201 13, orousxo.xaHy eed SUbJC’C"[ o its nc!ml

Tribunal, Islamabudl une
ol the pelitoners
! .

A

J 'dgmom / doulnmn of -
¢ Supreme Court of Palu« tan )u( H)!.-a Apex court

ners (Armcx H).

ral Government xo Ptowr cial

Khwa, the employees of Speucal ‘”eucatton were
he

r\h\'ocr Pakmum' w‘a has written a

\CCOUﬂ

cooy to Dlrech , Social V\/elfam

A

L

nent nat budge the Heall h ﬂ liowance has

not oeen uolo ded to the SAP x_,ompu*e' Sy'-' em
G1) funhcr c.arifiad that the Accountan! Lmu(udl
{Health AHowance) to these employaas arf lhe
ant in cemrhence of the judgmar| of Supruine

-\:1”)“” )’

ant O1ncer
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v ‘3} GOVERNMENT OF K¥ YB“QDG\&‘-hUx\ KHWA 4

ROR i ZAKAT) USHR, C”PIOL”\JE‘ “ARE, SPECIAL EDU JCATION
iy, & WOMEN E P OWERMENT DEPARTE ENT

e D _;3? -

SU{\/} ’AAPV‘ o P‘:’O\/h\‘i“lf\l C,A l\\\ i

Subjecte- DP/\V\! 0 F- HE WE EALTH AL 1.OW A Ncl BY m— Lvm OYEL!
- SPEC\ALEDUCAMO\\L : Ty

AH VS G iR

\NP.N'o.a.SO/zo 18 NAZE

ZER SH
-'PAKHTUNKHWM -

OVERNM*N T O* HYBL

from Finance Department Khyber Dakhtu.nk‘nv\z and that in C&s& the released

pudget is not been uploadeci 1o the SAP. D\/Skeﬂ'l ihe payment of Health

Allowance will be stopped (Anne,\ ). o :
1 o _
l S :
5. Accordmgly the employees of Spcma\ EduCation‘ﬂHipd-a wiih petition

under article-199 of the\ constitution of Pakistan, 1973 ah'-i'j"freques\c-’:cl for

vcnmpcnsnon of the above ! i mentioned letter of Accountant Genort al, K\'W\'J({:l‘

Pakl‘ﬂunkhwa and for Cor\x‘unuatxoa of Heam Aliowarice. On 19 ()Q )O \H N

artlor sheet xssued by t‘womonm ~hle Gourt ir. ihe subject wiil p(.ll \lm ho- mmrt

(\huplpd the Secretary, l“xrlmnw ne p’mmont Kh\/bm Pakhtunkhw 1 lo por m\n\l\y
appear before the: couxuon 104, 1.2018. In compliance with the cour! uu'ul e
Secretary, Fmance Depaltmcm sopeared before the court on 04.10.2018 and lhe
honorable court chroctocl thp Seerntary; Finance Do pm\m(':nl hint th vional

Health Al\owance shall not be deducted from the petluoners (Annex-:\/;.

s
P T
[
o

6. Finally, in cempnanm, with the orders of i—onoxab\e Pes‘wawm High

{o move a summary bexqq ihe Administrative Dcpanmcnt aftcn thoxough analysis

for the approval to Chief MnmsLm *\bybel Pakihtun Khwa (Anncx-Vl)

7. o APussuancc‘ to the ordar of Push awar \.xgh Court Pesh’iwar dated
04.10. 2018, the Chief l\/\\mstex Khyber. Padmunk‘wwa is re quo:tui 1o allow the'

Hon\th Allowance 10 Lho pelitioners and implo vent the oidar of the Honarabio
courl. ‘ t

Court Ppshawar the Secretary Finance Depadmont requested vide fis of ffice . .

_'\etterNo. SO(th)IFD/S‘ 7521/20\3 dated 01.10. /.018 advising th‘s departmont
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g~ g ‘;)'/ : GOVER WIENT OF KHYBER P/\‘Q~H"UN§<1~-IWA o
YN Y ZAKAT, USHR SOCIAL WELFARE, SPECIAL EDUCA'I"ION»
ooy o &.,wo] VIEN ENiPOWERMENT [ DEPAR HVILNI .

SUMI\/’ARP{ FOR DROVINCIAL CABINEI

‘Subject:- DRAWL o F HEALTH ALLOWANCE BY THE ENMPLOYEES OF -
' SPECIAL EDUCATION = ‘ T

R , B g
I
_ WP Na. 430/2018‘ NA/I-"R SHAH \/3 C‘O\/TPNNH"NT Qr KHYL"“FP
PAKHT UNKH\/\/A
. -“I

vi
.
1

B On the: observauons of Fi nunce Depattment the dcpanmc‘rnl ol Bnonin]
\/VuHm(\ responded and p;ov;cl'os the requisite infor mation,

IIM. lmmm lm;x.uhwnn(
Kyl Pakhtunkhwia THOPOL -L“ that the subjeel -case ey be placed belore 1

Frovincial Cabinet for app:oprmh_ orders with regard to the approval ol The prapuuy
wllowunee in light of L.uutl Recision Alongwilh tha IS5LC oL Over-paymant o

mallers (Annex-vi), , R

I athor tfien)

9. - . The Chief Ministu Khyber Pakhtunkhwa in Para- 20 of the smmmry ha

ahondy accordeed qpp:c)vul lo pl e he subject issue baoloro the meaeting . ol l’m\'m(‘ml

Cablnet for app ‘oval please,

10, . The Provxnc;al Cabmu is racuested to aliow the Health Allowance" 1o ey
pc‘lmono:f and implemant the order Gl bonomble Qo T N
) ) \
: \
'
/ / -/
/ : .
S / .

70 R N
. , " / / I} ) A ..“.s/, ’//7 ‘
(MUFA] MMVADTOR EES KIHAN)

.u

' Secratary to Gdovernmeant of Khyber p \!*.:urml wa
ya . Zakat, Ushr, Social Welfare, Special E‘ ication &
'.A 4 ’ , Women Empow ormuw Deparlnvhl
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GOVERNMENT OF KHYBER PAKHTUNKHWA | ,
ESTABLISHMENT AND ADMN: DEPARTMENT
__ No.SOC(E&AD)9-24/2019 .
R l)ﬁted Peshawar the 28t Oetober , 2019, . .

A 1 8 7 st o o e

Thc Secretary 1o Gt)lvt of Khyber Pakhtuakher
Zakat, Ushr, Social Wellare, Special Educ

Department. i Jome

SUBJECT: DECISION OF _THE MEETING OF PROVINCIAL _CABINET
DATED 22.10.2019. [NG_OF _PROVINCIAL CABINES

Dear Sh-‘, - | | | - ;.
meetl L am direeied forward herewith the following decision of the
meeting of Provincial Cabinet held on 22.10.2019 under the chairmanship of
»Chmf Minister, miyb.er-yakhmnkhwa for implementation. . ARSI

| AGENDA T o —
| ORAWL OF HEALTH ALLOWANGCE BY THE - EMPLOYEES . OF SPEC AL
1» EDUCATION. WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER |
 PARHTUNKHWA S R

i

| pecision of the Cabinet:

H

The Cabinet approved Health Aliowance (o e devolved employéesof
Special Education iristitulions at the rate of one running basic pay. . | .

|
_1l
|

| \mplementing Department;  Zakat, Ushr Social Welfare, Special Education &
Ll . . : Wﬁmﬂ_n.Emewermem g -

2 1 am to reguest that an imp&emem;aﬁ:m report of the Cabinet
decision as required under Rule 25 (2) of the Khyber Pakhtunkhwa Crovernment

Rules. of Business, 1 985 may- kindly be ﬁxmxshcd on top _pﬁoriﬁy wasis to the
Cabinet Scction, Administration Department. ‘ A ‘

1 P.S to Secretary Administration Department . 4ment
,l)‘ ;A 1o Additional Secrctary {Cabinet} Administration DEP‘M tm’?“@
3. PAtoDeputy Seoretary {Cabinet) AdmimisTANSBEEFET, 7

H
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}_{ CGQOVERNMIEMT OF KHYBER PAKHTU NKHWA

e AR DUPART MENT
SR PG ULATION WING)

Dated Peshawar the - 25-11-2019

NOTIEICATION o3

No.FD(SOSR-Il)8-7/-2019. N pursuances of the Suprame Court of Pakistan Civil Appeal
No.811/2016 titled “Muhammad Atique«Ur-Réhman & Others v/s Federal Gjo‘vernment of
Pakistan through Secretary Capital Administration etc,™ the Government of Knyber
pPakhtunkhwa (Provincial Cabinet) has begen pleased to approve Health Allowance at the:
rate of one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt: of Khyber
Pakhtunkhwa. : - S C

Al

2 The above said allowance will be .ad_missiblé only to the ‘employees of

. Special Education Institutions of Khyber pPakhtunkhwa devolved under 18" Constitutional

Amendment.

Secretary to Govt of Khyber Pakhtunkhwa -
Finance Depavrtme_'nt

Endst: No. & Daté Even.

Copy is forwarded for information and necessary aétion to the:-
1‘./Accountant General, Khyber pakhtunkhwa, Peshawar. ,
2 Principal Secretary 10 Chief Minister, Khyber Pakhtunkhwa. ’

3 Principal Secretary 10 Governor; Khyber Pakhtunkhwa. ‘ : _

4. Secretary to Social Welfare, Special Education & Women Empowerment Deptt.
5. Director, FMIU, Finance Department, Khyber Pakhtunkhwa. o
6. PS te Minister Finance, Khyber Pakhtunkhwa. : o

7. PS to Secretaty, Finance Department, Khyber Pakhtunkhwa.

8. PS to Special Secretary, Finance Departinent, Khyber Pakhtunkhwa.

9. PA to Additional Secretary‘(Regu\at‘.On), Finance Department. ‘
10. Master File. - S - 1

LY

: - SECTION OFFICER (SR
/ ' ' - FINANCE DEPARTMENT ‘

W



To, . : , . .

' The Chief Secretary, - ‘ . \{
Khyber Pakhtunkhwa, Peshawar. - ' x ’ :

Subject: DEPARTMENTAL APPEAL FOR GRANTiNG/ALLOWING HEALTH

ALLOWANCE TO THE APPLICANT W.E.F. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENI OF KHYBER
PAKHTUNKHWAle JANUARY 2012.

Respected Sir,

Dated: 12.01.2022.

With due respect it is stated that I am the employee of Spcc1al Educatlon'
Department and is serving as Supervisor (BP-17) at the Government Institute for the |
Blind, Swat, quite efficiency and up to the éntire satisfaction of my superiors. That the
Provincial Government approved Health Allowance at the rate of one running basic pay .
to these devolved employees working in the Special Education Institutions from the date
of their devolutlon to the Provincial Government. That the employees of Special
Education Institution under the Federal Government were receiving Health Allowance -
which had been stopped/deducted from their salaries against which those employees
preferred service appeals before the Federal Service Tribunal, Islamabad and -the same
have been allowed in favor of the. employees vide 1udgments dated 05.10.2015,
11.01.2016 and 18.07.2017 and the employees of Special Education Instiiutions declared
entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon'ble
Supreme Court of Pakistan and the same has been dismissed by the Supréme Court v1de'
its judgment dated 17.01. 2018 and entitled the employees of Special Education
Institutions for receiving of health allowance. That it is pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated -
25.11.2019 in 1mplementat10n of the judgment passed by the Hon’ ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from the date of their
devolution to the Province. That in light of the judgment of Supreme Court and
Notification dated 25.11.2019 the applicant time and again requested the authority
concerned for the grant of Health Allowance in light of the Prmmple of Consistency but
no reply has been received from the quarter concerned. That the applicant feelmg
aggrieved from the inaction of the authority concerned by not allowing/granting Health

~ Allowance similarly to the other employees of Special Education Institutions preferred

the instant Departmental appeal before your good self for the grant of Health Allowance.

It is therefo1e most humbly prayed that on acceptance of this’ Departmentm
appeal the concerned authority may very kindly be directed to gxant/allow health
allowance as per ‘directions of Hon’ ble Supreme Court of Pakistan and Notification-dated

125.11.2019 of the Finance Department from the date of devolution to the P10v1nc1al

Government of Khiyber Pakhtunkhwa.

You’re.‘Obe iently .
: - 'é‘(/ 'l
Adam Khan, Car’ Supervisor (8PS-16),

~ Govt: Institute for the Blind, Swat




VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,

PESHAWAR
OF 2022

(APPELLANT)

Adam Khan (PLAINTIFF)
(PETITIONER)

VERSUS

' (RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Adam Khan

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022 J@{

CLIEN

Aé\élEP D

MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5™ Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No.0333-9991564
0317-9743003



