13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. %

1

(Kalim Arshad Khan)
Chairman |

23"" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for

reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B. - Q{

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
' Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
- Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on

13.10.2022 before S.B.
X

(Mian Muhammad)
Member (E)
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26.05.2022 Learned counsel for the appellant present and
| requested for adjournment to further prepare the brief.
Adjourned. To come up for preliminary hearing on
10.06.2022 before S.B. ‘5

; ;
(Mian Muhan%
Member (E)

A}
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1 S.# Contents L ’ Yes | No
1. | This-appeal has been plesented by: M Y /L arviar 54;5 v
' ” Whether Counsel / Appellant / Respondem / Deponent have signed rhe .
) requisite documents? . '
3. Whether Appeal is within time? : . v .
4. | Whether the enactment under which the appeal is ﬁled mehtloned" v T
3. ‘Whether the enactment under which the appeal is ﬁled is correctr7 el
6. | Whether affidavit is appended? . - ‘ v
7. Whether affidavit is duly attested by- competent oath commissioner? k% ‘
o 8. | Whether appeal/annexures are properly paged? v
T ' 9 ‘Whether certificate regarding ﬁlmg any earhe1 appeal on thP e
’ ' subject, furnished? - . ‘
10. | Whether annexures are leglble? v
11, | Whether annexures are attested? ‘ |
12| Whether copies of annexures are readable/clear? v
13. | Whether copy of appeal is delivered to A.G/D.A G? v
14 Whether Power of Attorney of the Counsei engaged i is atteoted and v
| signed by petitioner/appellant/respondents? ' L
15, Whether numbers of referred cases given are correct? - _ bl :
16. | Whether appeal contains cuttings/overwriting? L ' T
17. | Whether list of books has beerr prov1ded at the end of the appeal v©
18. | Whether case relate to this Court? - . T
19. | Whether requisite number of spare qulCS attached? v
20. | Whether complete spare copy is filed in separate file cover? v
.21, | Whether addresses of partics given are complete" -
122, Whether index filed? \alll
> 23. | Whether index is correct? v
24. | Whether Security and Process Fee depos1ted‘7 on T
Whether in.view of Khyber Pakhtunkhwa Service Tribunal Rules 19 74
25. Rule 11, notice along with copy of appeal and arnnexures l :as been sent .
to respondents? on - : N . '
26 ‘| Whether copies of conmlents/reply/rejomder submltted'? on
7 Whemer comes of commentsh eply/1 eJomdel provided to opp031te !
L |party? on .

It is certified that féfmalities/documeﬁtation as requirc-:d in the above'.table 'have-been fulfilled
Name: M,/ armwm gﬁ«‘% 4%1/’
Signature: M/ %MM

Dated: 24. g} 2022
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~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
Khybaor Patdhtulichwa

g Service Yritzunol
APPEALNO._ 75 5 12022 S Y

Diary MNo.

Mr. Abdul Rashid, Senior Clerk, . lef Z /2522
Govt: Institute for Blind, Mardan. Date
......................................................................... APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar. |

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT _OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from
Fiiedto-daYhe date of devolution under the 18" Constitutional Amendment to the
' A Provincial Government i.e. w.e.f January, 2012. Any other remedy
R%g—ﬁffg’i‘which this august Tribunal deems fit that may also be awarded in favor

14 /j’( y2¥ of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Senior
Clerk quite efficiently and up to the entire satisfaction of his superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
Province before the commencement of 18" Constitutional (Amendment



Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ANINEXUICoeeeesaseessssncasasanassnsssaassssssassssssessesssaossssssssssosssessses A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same  were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed”. Copies of the judgment, compliance
letters are attached as aNNEXUre....ccveveeeeriernereneeneeneeenrenennn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEXUIE...veeereriieetionererrneenncenreneensenesesensnnsones E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.....c.oeeeuvceenenneeneenee F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
for appropriate order. That the provincial Cabinet approved Health



Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure............ weeesssasennerssonnras G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUIC...vreeriererernerernrneneenenraernnnnes I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
AMNNECXUIC easttstsuacesrasssesssssssasessssscesesssossssassossanssssanssscosnasens J.

10-  That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in

accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the naction of the respondents is discriminatory and is clear violation

of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not

allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance

Department.

E- That as the act of the respondents is illegal, unconstitutional, without any

F-

legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance 1s
unconstitutional and clear violation of fundamental rights.
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o7 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2022

ABDUL RASHID VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

./
M -
MIR ZAMAN SAF],
Advocate

High Court, Peshawar
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vond ab mmo cm

- fall pmlvr

“in the. hcallh scctor and mcludcd

samc on 14 03 2013 on. the groun

-~ of cducation; training . :md reh

ce 4. sf,ﬁmsli(l()g.\//()l(» cle, \\'llhl\rl.i’s
In wppo'( n! his \usm. xlic

ln..xrm.d wunm.l for the
e lmm.nl'. o! l

ST dated 05.10, ”015. 11,01, "OIG
0 p.n\cd in /\ppx.:xl ] No "”-J(R)CS/“’()I 3,

1 187; 18y
nud pra\ cd l'or
vchcmcﬁlly argued that (he g

IS, 05.201% and 14,12, ’()l 867 (n
67’(R)C5/"01 3, l l z(’ i l"Sl(l\)(_,S"’Ol:» & 381
the . <mm. relicf? The

v..spoudc.m -Finan

to
lu'xrncgl counsel

cc. Dn'mon v
and cold in lhc same brea)y

as, on lln, one h.md xlh.xd

.xd_millud the cluim of

lhl. J{),)Lllu"lla ln puu.

5 ar iy ,.n.-:u\'xs(. Coite
Islamabay ngh Court,

Islamabag \\'lulc on (hc olhc.r hind,

-l(L(l 2! 03, "01() l[c. con(uulcd lh
d upnn had cere
\\nhdra\\n umlmu.nll\

lhc s:xmc dmm vide: unlLr d

af lhc l)cm.ﬁ(

ated a \'L\lul w-lu which could not be

i violation of jnmcxplc of natural Justice, The
lcnmcd Louxm.l for the appellng l.nlly argucd thay impugne orders wepe

am- “Non-juclice

and - having
withdrawy) / Soppage of L,

ne Sanctity “of juw as.

Y unounied gy, Punishimeny which \.Ollld not
be .twardccl \w(lmu( adopting (e (hu. process of fiyw- pmvulul undcr the
(;uvumm.nl Servants ([ Hu.wugy uml l)n'.uphm.) l\ulx.\ ‘)73

4. © The: appcals were lcsmul by the rcs‘pondu)t

I
5 ll wm stat d
thnl lhc s.ud allownmc wirs Lol

.ldmxs:.nl)lu lo the :nppc“nn(s as they did u

the detinition of hul.h Ptsonng] |} vCcause lu_-uilh personiiel megy

institute or orgnmzauon dchvcrmg services
in S&.hcdult.-l iLwas fuply

as allowcd provisian
AGPR on the basis or C/\DD Division's

sx';bscqucntlythal DMsxon sent

wer submulcd tha
the Hcauh AllowanCc W

ally o (hc. appellants by the
lc.ucr dalcd 06. 0°.2012 buy

a rct‘crcncc to the I‘m.mt.c Dlvm

its concurrenee for admnsxbnlll} of Hc.:xllh Allowancc which regy cucd :hc

d- lhal (lu.y were. invelved jn the process

alnlu.llmn of dn.xlncd'childncn

e persons
with (ll\-lbl]lllLS and hc.m.u unuld Mot be decl;

ared as hn.allh personncl o
beecome entitled for the said .nllnwnncc Rt

commumc.mon to AGPR wmcu.d s

nm.hon or lhv. Flealth /\UO\VJHCL to-
DGSE cmployccs mlhnul c\»..currcn

ce of the I‘mnncc Dmsu.n;unc the

AGPR  made prolemnnl mvmenit o the appcllarus \Vhlch was

subsuqucnlly (lmonunucd .ntu.r verification of- c.nullcxm.nt in ordu’

prevent the misuse of ‘(hu 1'!0\\‘an\.c by non -cntitled pcxsonml It was -

submitted by respondent No,2 th.nl health .lllow\mcc. was gmnlul \Vllh (hL
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lhru. lu.duml Gove

T T 4y e,

.apprm’.ll of the I fime Ministcr, llu-'ough

et Hospxldls ic. Pakist

:xn Anstitute . of Mt.dxc.ll
: bcu_m.cb -1°.G. Pol\-nluuc

Rehabilitation Medicine,

of Special- Educ..uum & Socml Wclruc
. uluu.mmml body, dc,.xl( witly -

n.lmbxlu.mon ot‘ dis:

and N.xuonal lnsu(u(c o(‘
Hu. Ducctomlu (»uu.ml

' c,.xrru.d oul by .x mu.u-vrofeswon

al’ tc.xm mc.l( 'img lcwchcrs p;ofcssmnnlq
douor» .xdnmu-

ilrators, muu..lu ial and Supportive /

.mull.uy .\.l.nll did hat
fall within lhc ambit of hcallh o

rgamz:ut;on and could nat be dec]

arcd ay
*health erscnncl W oyget the said

.|Hmv:mu. The u.spundux( Nu:3 e,
AGPR in its Parawisc comments subr

Nilled that the xdcnucal cascs litled Dr.
Farkh F. Lodhx ctc vs Sccrcta

ry Fmance were: still pending before lhc
‘Hon'ble Suprcmc Court of Palusl:m : g

, S.‘. . R Wc lu.md U:c Ic

amcd counsd for lhc partxcs and pcruscd the
. record.

6. Hu. hc..xllh .nllmv

was grantcd to the

ance qul.ll to anc b

hc.ll(h pu‘*.(mm.l in e unploynmu ol .lcdcrul

Govunmcnl m nes ith L“LL( from 0Ll 2012

.‘u.ht.nu. A\ I way mmk.
admxssxblc 10 non-cli: HC'II c.xdrc.s In reply 0.0 quu‘_y raised by AGPR vxdc.

lcucr No.TM/1 8. 64/C$IIP/IU’5/20H 12/186 “dated 12, 03.2012,. the |

. chulalxons ng of the' l"m:mcc Dwusmn vide u.o. No.r 2(13)1( 2/2012- )
172 dalcd 27 03.2012 rumnished d«.rml

that *health personnel’

\

ion of the health personriel by Stating
mc:uu a pCl‘SOHS W

organization delivering scrvices i -
Schedule-], but did not include per

ho held a post in any institute or ‘
lhc. lu..xllh seelor and included in

son \vho was on deputation (o the

Federal Govcmmcm from any Province or othcr authomy aud wha was. on

contract, or on work charged bnsns or who was: paxd l‘rom contmgcncxcs

-The appcllams arc ncuhcr tlcpumuomsls !xom any Province or other
. authority nor havc ‘been cngagcd

on contr'xct 0r on ‘work'’ charg;.d bnsm. -
- They arc also’ not bung paid- from

conlmy.ncw.s. On lhc, comr.uy, llxcy are
civil servants under M.\-llull 2 (b) of*the Civil. Scrv;

dclxvcrmg scrvxccs to the disabled children 7 pers

- appellants comprised of Acudemic and Administrative Cadres, A'ccording _
1o the dcﬁmlxon furnished bv the Finance Division vi

ons. ‘The bcncﬂcmrxcs /

de 'lhcir' w0, dated

27 03 2012 lhc appcll.mls arc ‘.nmlcd o Jicaltly nllow.uu.c In paras-6 & 7

undcr Facts of ; pnra\vwc (.ommcms filed bclorc the Hon'ble Isl
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.cndoru lhc NIS KL BOS

,undctslandmg DO letter. dated 09.05. 2014

ot ‘was duty’ of AGI’R lo take action- ‘on the s
_cnmlcmcnt It

. CADD & DG"J.. U\erm\:

_ the Hon'ble lslhmnb.:d lhg_-

~ Tribunal."This scems to bc dxscnmm

6 . 56.) o 57‘(R)(,SI"0|6 cl-.. with M, I'

Courl Jslam.:bnd on hch.nll of

.Sc.c.rt.(ary Fi unm.c Dlvxsmn in Wul P
Nn 4007.’2014 lt \\'

ns calc"ortcnll\ admitled” (h
C.'\DD ag'un momlllul N1

L(lll()ﬂ

IS /0oy cmuammg a prov;sxon ol Rs. 100 mllhon
as.HPA - ('or DGSE for ﬁuanu.ll ywr "Ol-l 15 hnwuvu‘ DEA velug

ang folu.fully duluuul
mllllon ol' HPA lcavm"

:\ppcllnm.) .24 cmplovsc:. who beloig

.ul (u

under the criteria * of cnullcmcnl of MPA,

Organization 1o AGPR for sloppagc of'HPA to non-

aid - letter and  decide

as prnycd that the petition wasg an .ndmmmmlm. issue wuh

the Finanee DIVIHIOI\ ln. N

cludeil: fmm the ist
‘of rcspondcnls. Now the Fin

ance Dwa\mu h

stand, It s naol .lllowul {o .(ppml).xu. “and upruh

ate. No logical u.ply has
been submuu.d by the au,)onduu

lcglllmalc rights. A large nambey o(‘ meloyucs of the Federal (JUVLU\I'“(.I'I(

aid .ulvanlngc Why, then, the .
be deprived, is not clear from what has be

<xm|l:1rl)' placcd arc getting the s

Lu wuucn inthe comnu.nls |Jbr()l

Iy Lounl lsl.mmbad and lhc 1cdual Scrvxcc

25 of the Consmunon of Isl

I to refund the paid
luclx is against the principle of locus po

Hon'ble’ Suprcmc Courl of P:\klslnn hus consxstcntly held that the buu.m

oncc grantcd and nctcd upon crcatcd a vested nglu whrch could not be
'3
wn(hdrawn umlnlcrally. in vxol

cv«.n under L.rmncoua orclu
passed by the compctcnl aulhouly wuhnul .my
scwaﬁt could™ not be récovered even il
subwqucn(ly \\'nlhdr:mn or xu.uﬁuf We.
ﬂr\ISlun reported in
PLD 199” SC 207, Henee. 10 this” extent, the im

legally sustainable and liable to. bc set .Ndc..

7. : Wc wauld lxkc. o makc an cmph'\s:s on tllé_jgdgxxxcnts of the

rnbunal in Appcals No. "24(R)CS/’70|: and 381 to 405(R)CS/2016 dated -

¥~v;:1-'r; i ,r-. K ' auna’ .
‘:u e . .](.

alin /\przl 2014 Minis stry ol

.m amount of Rs.92.542
Rs7458 mxllxon for- the, pcmxom.m (now

8¢d to medical profcssxon :md camc : ‘
as per DFA (CADD) -~
was  jssued .by- F‘A;s',
-entitled cmployces and

a5 domce up with dlﬂcrc.m.

s for d\.prwxm' the .\ppollantb of their.

atory lrcalmcnt ofkcndmg Article 4 & 4

amic chubhc ofl’akxstan 1973, l'urthu‘ the
- nppcllants have been dirccted bv respondent No..

~amount w cmtcnlmc because the R

:\lxon of natural justice, It is an established: -

13\ that benefits received hy a civil :«crvan(
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) ey , - O3 W NTIIUSI LG, c{c. with vl s,
! i;%-}‘-c | | o : | .
) U5 10.2015 ang 14,12, ’_’Ulb wherein the Lonuov\..\\ relating to llx.ullh

Allowance has already bees n.\ol\'cd When confxonu.d wnh the Sdld lacl

the rcsponduu\ have failed 10 (lcm the fact. As such, the .xcuon ol the

respondents appeins 10, be xm.on,xsu.m in the Iu_,hl of the almunumom.d

Judgments on account ol Ariicle 23 of the Constitution which guarantccs ‘ v -
| cqual rights mnl equal protee tion of law for cvery citizen, To ensurc . B
umt‘ommy rule of consistency must be applied whilce consxduxng the case ‘ ' )
wlthe appellonta, Sinee the Than'hile Apes ot vide i judpunant ln the
case reported as 1996 SCMR 118S has alrcady held (lml “rule ol sood
povernance demandy thui the bu'u.ﬁis ol the said decision be u\u.ndugl lo -
otlier civil serviuits also. who m.ly not'be p.nlu_a to the litigation, mbu..ld of’ it ‘
compelling them to approach the 'lubpn.xl or any other legal forum. I—Icpct.
. the claim of the appcllants is rcquxrcd 1o be dccxdco on the same analogy / : Y
' pnnclplc as framed in the cascs of Dr. Farrukh Fi iaz Lodlu and othcrs by the -

Tribunal vide its judgment dated 05 19.2015, 11 01.2016 and 14 12 201§

. ‘N'
‘ s
: _ S. - Foregoing. i in view and lollowmg thc rule of consxstcncy, thc ; v
: impugned corders d.alul 21.03.2016 wnd 25.03.2016 are set aside ),vnh i
dm.clwn o the respondents 1o continue the Health Allowancc alrv..ndy N A
printed to the appu.ll.uu» sinee 2012, and to refund all du.duullon made in | I LU
' compliance with the inmpugneil orders within o puuul ol yne month from S oo ! : E
the date the \up\ ol this judye e is received in their oflice, Since the inain - ; 3
. appeals h.l\'c veen iiceepled, xvlm. l'ummu., e ..l.‘o accepled. J 9 *
1 N PO
VR ' Judigiient o .uvplv all e nlh.d uppc..\l\ Hllllclll\ mul.mch\ ' . el ' ’ i B
Y - 10, There shall be no order as to costs. . TS | N
- . Boe - ' %
. . . ) . . e . -_'c
- BREE Partics shall be informed accordingly. - - : ! I RN I

R

MEY rPHI:R\ : : MDMBLR
- . ISLAMABAD ,

S g
) E SENG

' t .-.h : l}
. 18.07.2017 . | | T { R l
A CCERWREDTRUTCORY s )

Foederal Sseencn Tr bhuaal
---'\\, tahanabagd

3
>3

'&rf’;?

">,
0%,

ey
=
P

.y":':g

1
—_——— T T =
3 b g T BT Aoy
Y % oy o g g’

3,062,

IES

Uz

[t S

i
T anT
Loy




=

NN
—

~

BETTER COPY

8.  Forgoing in view and following the rule’ of con51stency, the nnpugned or de1s
dated 21.03.2016 and 25.03.2016 are set aside w1th direction to the
respondents to continue the Health Allowance already granted to the
appellants since 2012, and to refund all’ deductlon made in compliance w1th _
the impugned orders within a period of one month from: the date of copy of
this judgment is recelved in their office, Since the maln appeal have be
accepted Misc. Petition are also accep‘red L ' ( ‘ ' '1

| - |- o i

9. . Judgment to apply all the titled mutatis mutand1s RN - |

10. There shall be no order as to costs. ;

11. Parties shall be informed accordingly. |

, | B
ISLAMABAD - | e :

05.10. 2015 and 14.12.2016° whereln the controversy relatlng to Health
Allowance has already been resolved. When confronted with:the said fact,

the respondents have failed to deny the fact. As such, the action of the

respondents appears to be inconsistent in the light of the aforementioned
judgments on account of Article 25 of the Constitution which guarantees

equal rights and equal protection of law for every citizen. To ensure

uniformity, rule of consistency must be applied wh11e considering the case of
the appellants. Since the Hon’ble Apex Court vide its Judgment in the case
reported as 1996° SCMR 1185 has already held that “rule of good
governance demands that the benefits of the said dec1s1on be extended to
other civil servants also, who may not be partles to the 11t1gatlon instead of
compelling them to approach the tribunal of any other legal forum. Hence

“the claim of the appellants is required to' be dec1ded on the same

analogy/pr1n01p1e as framed in the cases of Dr. Farrukh Faiz Lodhi and
others by the Tr1buna1 vide its Judgment dated 05.10. 2015 11. 01 2016 and
14.12.2016.
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2!3 Muhammad Attique ur Rehman . B :
etc. | (in C.A.811/2016) > B
...Respondents(s) . - , :
For-the Appellant(s) ~ Mr. Sajid llyas Bhatti, DAG | S
(in all cases) ‘ Syed Rifagat-Hussain Shah, AOR ' i
o , : Ms. Saadia Kanwal, S.0 Fin. . ' '
Mr. Abid Hussain Channa, S.0 Fin.
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzag, AAO MEG
‘Rawalpindi .
b For the Respondent(s) In—persori- f
For the Respondent(s) Mr. Muhamrad Ilyas Lodhi, ASC I’;
(in C.A216/16) . - Malik Itaat Hussain Awan, ASC r
Amicus Curiae: Mr. Muhammad Makhdoom Ali ; !
Khan; Sr. ASC
Mr. Sikandar Bashir Mohraand, ASC i g
;
Date of Hearing .  17.01.2018." |
JUDGMENT . o o
: A i
UMAR ATA BANDIAL J.— By leave of this Court -
granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the R B
several connected appeals before us, the appellant Federal ; - %
' : : - ' .
Government challenges: the judgments delivered on common ’ﬂ A
questions of fact and law by the learned Federal Service Tribunal
on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments | :
impugned in the connected appeals declare the respondent |
¥ employees of d1fferent institutions funct1on1ng under the
Directorate General of Spec1a1 Educa‘uon (“DGSD”) to be entitled
to payment of Health Allowanee granted by the Federal - " o |
Government vide its Office Memorénda dated 04.02.2012 and (
06.2.2012. These Mem'oraljxda are issued by the Finance Division - i
(Regulations Wing) Government of Pakistan pursuant to
approval granted by the Prime Minister under the Rules of
///}}/ . Business, 1973. It. would be useful to reproduce the two
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wfﬁ’pﬂ.“{’.(‘
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memoranda contammg the' terms and condmons for the grant of

P
- 2~  Health Allovvance to eligible persons

i

“Gc-vernment of Pakistan
Finance Division : . .
{Regulations Wing) : . g
F.No.2(13)R-2/2011 Islamabad, the 04th Feb,2012

OFFICE MEM ORANDUM

Subject: - GRANT OF ADHOC ALLOWANCE EQUAL TO
ONE_BASIC PAY AT _THE INITIAL OF THE
SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME.

2TmeT

e

The undersigned is directed to say that "the
Ordinance No.VI of 2011 that sanctioned the Career Structure for :
Fami Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. R
Accordingly, CSHP is no longer in the field and all health pérsonnel -
have consequently reverted to the BPS -scheme. In order to $
compensate health personnel for the loss of benefits sought under '
CSHP while preserving their. status as Civil Servants, it has been . b
decided by the Federal Government to grant adhoc allowance equal : !
to one basic pay at the initial of the scale to the health personnel s :
in the employment of Federal Government, in BPS schéme, with’ . '
effect from 1st January, 2012. This will be in add1t1on to their
existing pay/allowances in BPS Scheme

2. . 'This Division's OM No.2(13)R-2/2011-698 dated 17t
November, 2011 may be treated as w1thdrawn w.e.f. 26,12.2011.

Sd/--
(M. Munir Sadiq)
Deputy Secretary (R-I)

*kk -

“Government of Pakistan
Fitiance Division .

(Regula‘aons ng) ;

F.No.2(13)R—Q/201 1-777 Islamabad, the O6th February,2012 ;

o OFFICE MEMORANDUM | |
Subject: GRANT OF ADHOC _ALLOWANCE EQUAL TO ONE

BASIC - PAY OF RUNNING SALARY. TQ THE HEALTH
PERSONNEL IN BPS SCHEME.

In continuation of . Fmance, D1v1sxons O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to. grant: benefit of one basic¢. pay of runnin
salary as Health Allowance to the. health personnel in the’

" employmernt of Federal Governinent, in BPS scheme, with effect
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to

* Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House Officers respectively weef. 1.7.2011 w111

contmue
Sd/--
(Manzoor Ali Khan)
Sr. Joint Sécretary (Regulations)” :
. (emp’hafsis supplied) - :
2. . Learned Deputy  Attorney General has contended ' ' ;

that theHeélth Allowance granted by the cheral Governiment is

—

available to health personnel in the employment of the Federal

h}é/ Government in the BPS scheme at three h,os.pitals estab1i$héd in
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Islamabad, namely, Pakistan Institute of Medlcal SClCl‘lCSo

(“PIMS”), Fecleral Government Polyclm1c (“FGP”) and Nat10na1

Institution_of Rehabilitation MediCines (“NIRM”). The emp‘loyees '

at these hospitals do not_have a career structure in place after

'the_Caree'r Structure for I-Iealth Pzrsonnel Scheme Ordinance,

2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance

was accordingly granted by the Federal Government as a fotnl of

compensation. It is clear from the two. nierhoranda dated
04.2.2012 and 06.2.2012 reproduced . above that the Health
Allowance. is granted to . “health persOnnel”. Howe‘vei‘, the

compos1t10n of the category of employees that are e11g1b1e for the

benefit has not been prov1ded therem The respondents who are -

several hundred in number are unrepresented by counsel. In
view of the fact that a large number of employees are ‘affected by
the instant controve'r'sy, the Court has sougltt assistance from
Mr Muhammad ‘Makhdoom Ah Khan Sr ASC and Mr. Slkanclar
Bashir Mohmand, ASC as amicus curiae in the matter
Mr.’ Sikandar B'ash'ir. Mohmand, ASC made ahle‘ submi'ssions
before the Court that h1gh11ghted impoftant facts and
docunients on record Wh1ch s1mp11ﬁed the 'controversy

appreciably.

3. It transpires that an Office Memorandum dated

27.03.2012 by the Finance l)i\_rision (Regulations Wing) clarifies
that the term “health personnel” used in the above ,r'nentioned
memoranda bears the meanlng given 'to that vexpre.ssion in
Section 2(b). of the Ordinance. 'This‘ cleﬁnition‘ refers: to the
contents of Schedule-] to the Ordinance which speciﬁesv the
service providers who qualify as health pel*sonnel. A perusal of

Schedule-I shows that five categories of service providers are

Py
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;
] ‘ classified as health personnel, narﬁely: Dbctors, Allied,l Nuljses,, :f
tg; Pgrame‘dics and Suppbrt. The siervicesA‘ specified ﬁ'ndér the. ;,, |
categories qf ' Paramedics and Support inciude Téachcrs, | , 3
Audiovisual Operators, T echnicians, Librarians, etc. - g . | : ; |
4. The aclministfative .Ministry'l for | thé. health - [
institutioné, of the Federal Go%rernnient at Isléinabad_ 1s fhe ; “
' ' : ' : . Y R
Ministry of Cépital Adminis.trétion ‘and Development Division ) ‘, iJ
- (“CADD?”). -it is an admitt‘qd fact that vide' o‘r’def dated : %
- 13.03.2013 the Ministry of CADD grgnte’d tﬁe Health Alloxi}aﬁce '] ]
‘to the' gmployees of .the DGSE and its:a.l.lied speci.al e'dulCation K | ’1 |
~ centers/ | ihstitutioﬁs including Naﬁoﬁal Trust for the bisabled. ‘ n
(“NTD”) and the Nétional Council‘ for Rehabilitatioh of Disabled | o
'Personsl' (“NCRDP”). The ".-rcspondents’ were  thereby ! r
acknowledged és beneficiaries of the said grant and were paid: : ‘ ""
the . Health Alléwance with effect from 01.1.2-0 l.2v until ‘
27.10.2014, when the Finance Division informed the AécOuntant :
General Pakistaﬁ Revenue '(“AGPR”j that oniy health 'personhel_ , 'J!
working lin Fedérai Goverﬁment h'ospi.t;aJS .a,nd 4cli“nics were : l
quéliﬁed to receive the Health Allowancle'..' The IAGPR i
correspondingly . iﬁs’cruc’te-d the DGSE to stop payment of the ’q b
said allowance to its employees as no budget allo'catié:n for the . J EL
said emolumentlhad been 'mad'evin' the financial year 2014-15. - %

S. The discontinuation of their Health Allowance was

taken fo the Islamabad High Court by some of the réspOndent,s.

ST
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Vide order dated 17.9.2015 the learned High Court f'eferr’ed the
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dispute to the. Secretary CADD. for passing a speal;in_g.' order
thereon; and till then restrained recovery of past‘payments of

// ' the Health Allowance from the affected employees of DGSE and
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allied centers. The Secretary CADD heard the parties and by
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order dated 21.3.2016 rejected the entitlement_ of the

= respondents to receive the said allowance. The principal ground

of his demsmn is that employees 5f the DGSE were engaged 1n'

the process of educanon, t.rammg and rehabilitation of disabled

children and therefore did hot fall within the ambit of a health'.'

organization. The respondents successfully challenged the said

o AT AT

order before the learned Federal Service Tribunal which has,

L ' inter alia, by the impugned judgment dated 18.07.2017 declared

that the respondents are entitled to -the grant "of Flealth
Allowance. L ' - - . I
6. ~ Learned Deputy Attorney General has contended

that after the lapse of the Ord1nance that had prov1ded a career S

' structure for the doctors, nurses and pararnedlcs workrng n
PIMS, FGP and NIRM, the Health Allowance was granted by the , H

Federal Government as compensation to the said  health:

personnel. He was, however, unable to show any

contemporaneous direction 1ssued by the Ministry of CADD or | o

the Ministry of Finance that restrlcted the grant of thc Health

Allowance to - the clalmed employees of the thr‘ee hosp1tals
spec1f1ed by h1m As already noted above the deﬁrutron of health

personnel prov1ded in the M1n1etry of Flnance Office - :

Memorandum dated 27.3.2012 is wide in scope and there'“fore‘
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unhelpful to his plea.

7. : "We have. -exarnined the definition .of “health

AR )

personnel” adopted by said memorandum dated 27.3..201'2 fron‘l

Section 2(b) of the Ordinance which is to the following effect: . o |

THET

“b) “health personnel” means a person ‘who holds a post in any '

T R

mstrtute or organma'uon delivering servmes in the health

R VPR ¥l

sector and included in Schedule I, but does not include:’

‘ "i) a person who is on deputation to the Federal
/ Government from any Province or other authority;
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ii} a person who is employed on contract, or on work

charged basis or who is paid from coritingencies.”

8. ‘It is noted that the foregoing definition of health
pérsonnel covers p'ersbns holding posts in any institute or

organi'zatio;n"who_ are delivering services in the health sector that

are included in Schedule-I to the Ordinance. Learned Deputy

Attqrney General was ﬁnable tp distinguish the respbndents,
who are erﬁployeés of the DGSE anci’ allied institutions/centers,
NCRDP and NTD, from the péramedic and ‘support staff
positions that qualify as health personnel ' ac;é,ording to
Schedule-I to the Qrdiﬁance. I.t is not denied Ey the .‘app'ellant

that education, training and rehabilitation of disabled-pérsons

are services provided in the health sector. These services fall

‘within the terms of Schedule—l to the Ordinance and therefore

the providérs thereof qualify as health personnel.

9. ' Accor‘dingly, not only do the respondents fall within

the category of persons who are, in terms of Finance Division

" Memoranda dated 06.2.2012 and 27.3.2012, eligible for grant of

the Health Allowance but their entitlement ‘has in fact been
admitted by both‘the Ministry of CADD and Ministry of Fihance.
In this respect the aforementioned letter dated 13;3.2013 issued

bly the Ministry of CADD is referred. Also the affidavit- of the

Secretary Finance, Government of Pakistan filed in the
" Islamabad High Court pursuant to that Court’s or'd'er. dated

20.3.2015 passéd in Writ Petition No. 4007 of 2014; specifically

records that the proposal approved by the 'Prime Minister vide
Summary dated 25.1.2012 did not restrict admissibility of the

Health Allowance to the personﬁei of the three hdspitals

(identified by the learned DAG). For that reason the Finance

11
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Division Memoranda dated 04.2.2012 and 6.2.2012 made the
allowance available to all health personnel employed by the
Federal Government in the BPS AScheme.

10. ‘ As a result,.the. said allowance was paid to the.

health ‘perso-nn:,el of the DGSE and its allied- institutions until’
27.10.2014 when the Finance Division instructed the AGPR to

confine the grant of the allowance to employees of Fe.derél_"

Gov'ernmerit. hospitals and .clini'cs. This instr_ucﬁon represents
merely. a chaﬁge of opiniori which is not ’occa‘sio'ned: Byvar‘l'
amendment in the terms of eligibility for the Health Allbwancé.
Therefore, as the Mgmofanda dated, 04.2.2012, 06.2.2012 aﬁd

27.3.2012 issued by the Finance Division, Government  of

Pakistan still hold the field in their original terms, there is no.

_merit in the objection by the learned DAG to the entitlement of

the respondent_s" to claim and reCéi\ré the Health Allowance.

11, . As a secondary and also tenuous arguinent, learned

Deputy Attorney .G'e'neral contended that the Health Allowance is,
granted under executive -fiat -without ,ahyl statutory backing

therefore the same can be withdrawn by the Federal Govetrnment

at any time. That is clearly a flawed contention. It is admitted -

that grant of the Health Allowance and the terms of eligibility to

receive the same were determined by the compet'ent authority,
Ministry of Finance in accordance with Rules of .Businéss of the .

Federal Government. The original terms of the said lawful. graht"

stﬂl hold the field. These were acted upon and payment of the
Health Allowance to the respbndents has conferred. a vested
right upon them. In such circumstances, the executive is barred

by the rule of locus poenitentiae from unilaterally .’rescindi‘ng and

retrieving the benefit availed by its reéipients. Reference is made
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_ ) to Pak:lstan,. through the Sécrétary, Ministry of Finance vs. 1
B > Muhammad Himayatullah Farukhl (PLD 1969 SC 407)
The Engineer-in-Chief .Branch vs'. Jalaluddin (PLD '199_2 SC
207). Thereforel without a chaﬁge of the térms of eligibi'lit;y for
Lhe Health Allowance even the prospectlve exc]usmn of the
, respondents from receipt of th,e beneﬁt shall const1tute arb1trary |
and unlawful action. |
12. In the circumstances, Wé do nét find any error or
defect in the ir'np\'lgned judgments of the lea;x*ried Federal éervice | |
Tribunal . dated 05.10.2015, 11.1.2016 and 18.7:2017. o
Consequentlj, these appeals é‘:e dismissel:d' and the .cr.;titlemént
of employees of the DGSE, allied iﬁstitutions/ ceriteré, NCRDP f
and ‘NTD to - receive the.. Health Aliowance is affirmed. (

ATRETEETE

Sd/- l”u"’ Saqib Nisar, CF i
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| L ' Oﬁ"iceofthe

“Accountant General
Khyber Pakhtunkhwa Peshawar
' Phone 091 921 1250 53’

= To

. The Branch Officer,
~ Pay Roll-4 Section.

3

. ;
No HAD/Allowances/Corresp /20 17 18/422 _ Dated 19 04 2018

Subject:  COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
| IN_CIVIL APPEALS NOS_1631-2112/2017,216/2016 &

806-811/2016 BY THE SUPREME COURT OF PAKISTAN,

I am. directed to enclose he're"with a copy of A.O(TM)

- No.TM(F)/T-4Q/Health- Allowance/2017 18/138 dated  05.04.2018

alongthh Honorable Supreme Court Judgment for further ‘compliance |

- ‘under intimation to AGPR Sub-Ofﬁqe Peshawar accordmgly.

4}-

. DMy Document\HAD Sec{lo'n_\éomplaint' regard.doc

ACCOUNT& OFFICER (HAD) -
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T ~— GREEICEOETHE 1

.. ACCOUN l‘ANT GE.NERA PKlS’I‘AN REVENUES
2 e“@g% % - ~ . .'SubOffice’ .
iy 5: | . PESHAWAR .
m,é A | Ph No:(091-9211278), Fax No:091-9211301
&hm& | (091-9211278), F .
No. TM(F)/T-40/Health Allow./2017-18/ /3 | Dated: 05'.04.2018

. “To, ; , ' ‘ l o ' o - “
R \'/Ifhe Accounts Officer (HAD), S . @ o
. .. Office of the Accountant General, o o

Khyber Pakhtunkhwa Peshawar,

Subje'ctz COMPLIANCE OF JUDGMENT DATED 17.01 2018 PASSED IN CIVIL

APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806-811/2010 BY THD :

SUPREME COURT OF PA.KISTAN

g Pleasé find enclosed he'rew1th‘ the Accountant General Pakistan Re\}emies',"' |
Islamabad letter No-TM/18-64/Circular/2017-18 Vol-B III/589 dated 12.03.2018, along-W1th its

enclosures on the above subJect - : : v

The Supreme Court ‘has made the cmployees of Director General Spccnal
Education, 1ts allied mstxtuhons/ Centers, NCRDP and NTD entttled for Health Allowance.'

Hence, the Dxrector General Special Education has ‘been transferred to Province under 18" -

amendment and become a Provmclal subject. It is kindly requested to take the reqmslte acticn on,

the above noted subject judgment under mtxmatlon to 'ChlS office for onward subnussnon of -

CC&TSM ‘,

A
%(AGPR Sub Office Peshawar

.. Copyfanvarded to Accounts Oﬁ" cer (T. IV.O oﬁ" Goe of the Accounrant General, Pakzsta‘n Revenues' N
G 8/4, Islamabad

comphance report before the court ' ’

i

-
' ACCOUNTS OFFICER (TM)
AGPR Sub Office Peshawar
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PESHAWAR HIGH COURT, PESHAWAR.

, - FORM ‘A’

FORM OF ORDER SHEET
Date of Order ORDER OR PROCEEDINGS WITH SIGNATURE OF | |
or Proceedings | ‘ JUDGE/JUDGES " ' !

19.09.2018 | W.P No. 4301-P/2018 with Interim Rellef

Present:  Mr. Muhammad Khursheed Khan, Advocate

counsel for the petmoners i, . !

Mr. Moeen-ud- Din Hamayun, AAG for the . .
respondents ' . \ : , ’
X l

. L1 ’ vl

| : Desptte direction of this Court dated 11.09. 2018
the Advocate General Office falled to check the relevant _ l
: quarter ie. respondent No.2 and apprise the Court about " the |-
| consequences of the impugned letter dated 63 06.2018.
Today, the learned counsel for the petltlonersl produced . |
another letter dated .14. 09 2018, whereby the DerlCtOl' Social
Welfare & Spec1al Educatlon Department desp1te repeated

rermnders of Accounts Officer has farlcd to prov1de the |. o

' requi’site admissrbrhtyof health professional allowance from |
| Fmance Department and release of budget through SAP
| system under object head of health allowance is still awaxted
The lethargic and dtsobedlent- attitude of the concerned officer |..
has exposed him liable to be dealt with under the contempt of
..Court laws, however, 'taking lenient view, the Secretary
cé)r' Finance Khyber Pakhtunkhwa, Peshawar is directed to

personally appear before the Court and explam his position.

EXAWHNER '
Peshawarr High Court
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Date of Presentaltion of Application.

'Interim. Religf;

Professional health allowance shall not be deducted from t_hé

petitioners.

To cofne up for hearing on 04.10.2018.

Notice for the date fixed. In the meanwhile,

Noof Pages, .- Qﬁ '
Copying fee-..

Toladeamaaa i L. e 2’&

Date of Prepardtion of Copy
ate of Delivery of Copy -

¥iroived By
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SrR, t»’)i IAL WIELTA i\L 2=C1 /‘)
S WORNIIEN ZViPOWY ’—‘”I\HE Dx_k~ /£

no\' ERNMENT OF zu:\.f‘\f'-‘ PAK 4
T

| -

‘ e
1 QUIVH\/”I/\ Y FOR PROVINCIAL CABINE]
t ‘ A .

Subject:- DRAWL O F HEAITH ALl owm\icz BY THE EMPLOYEES OF
‘ SPECIAL EPUCATION . ) .

WP.No.430/2018 NAZEER SHAH VS Covr'ﬁr\m;; IT GF \HYBER
PAKHTUNKHWA ' . :

i : 5 . . \

the

Be%fore the 18" constitutional ‘amerﬂdmem‘ the em?loyee; of
Directorate Ge;ri_eral of'Specia}'Education, Islamabad were allowed .and sinée
()'I.O<1~'.20‘l1,‘:.'11”3;}(-:1‘ the 'IS“" amandiment thay wcsﬁ \vo[m 1) undaer fhe f:?)m'.l'(‘)ll:n‘y,
Social \/\/@I'fmrﬂ:% Department, Kavhor F-’ékﬁi‘lml‘;l'm.'n.._ Tiil i’l'zr‘ir covedtition e, i-:lifh:iw

"\ 4 o | Ve T ) PR H o ' I .
01.01.2012 the petitioner were receiving Healin Profescional Allowanco vide
. |

|
[Finance Divisio‘In (Regulation Win
‘|

2. o l"hls cl”OW"ﬂC‘:‘ was stopped by Federal go VErmment A i ‘rn'cl“wci\/

""@

< the petltloncru ﬂllcd a qu’VfCC‘I noneal in Federal Service 1r|bLnaI l6l learm 'lmcl AN
on 18.07.2017, the Federal Service Tribunal decided in favour ol ihe peliloners
(Annex-l). L S o R

| | §
3. - The I-oderal Goverm ent then challenged thc Jucgmom / dmxlnlnn L)f :

lho Federal Serwce Fnbunal'm he Supxcmc Court of Pakwtan bul llw clp( X eourl.

also decided in favour of the petitioners (Anncx -HI).

| o | b .
4. Aftf shifm the suvnces from ‘-cdcral Govc Pmcr &b Provincial
Government of Khyber Po Ktunk hwa the emp! oyees of Spuual oucatlon werg -
receiving the sald allowance orov;slonall/ on 13.08. 2010, the /—\ccoumam Omcor :
(PR-04) office of the Accouma"' General, r\hvbcr Pakmurkw\/‘a has wrrtmn a
letter to Deputy Commllssl,iéne" FPeshawar with a copy LO Dl!":‘Ct( r, Socsal.,Welfar.e
and Secxetary l'mamw' Dopumv 1t that budget for hc Heall H Al IOV‘«J'T"\ has
been aliocated but the same has not been uploaded to the SAP Jow pu ar y'-'tc*m
Lill <I‘1te Accouhtant Ofﬂcu (PR-04) further clarified. hat the Accountant Go mml
QOflice has released the r!naymen ’Heahh Allowance) to these ompl Yy (m Ih("
rorjuest of Social Welfarg: [ Depa m”ﬁt in compliance of the Jud manl o m.u'm.nl'xe.-

I
.. Lourt of Pakistan dated | 17.01.20138, orousmnally and subjoct toits m!ml..all)llill‘;}.

I
|
i
|
i i
l
P
|




%
GOV'—R'\U\M‘-\ TOF W“‘YB"‘RDO\&L& TUNIC- WA 3
ZAKAT‘ USHR, S"(‘IPL"\!E‘ FARE, SPEC‘A‘ U\J(JAHQN
T ? WOMEN E 1\“°O\f\'E’Qx\ﬂE'\‘l DEPARTNIE ENT

SLWMAP\ FOR P \_ovn\ IALC A\E‘n\u;_.j;‘

e e

Guhjecti- "Dt AWL 1O z-% HE /\l i i A\ LOWAN \CE PY THE_E H\n. l,_.L..)YH ) I

Y e o sma

SPECIAL EDUCAMON :

[

\NP.NoA-oOlZOlS NAZEER SHAH VS GO\/E‘RI\I{.M\ \\n Ol KHYBER
"_PAKHT\UN&HWM |
from Finance Department Kh\/a . khxunKhWa and that in case the 1€ \cased

pudget is not been up\oaden io the SAP S\/SLGKT\ the pa\/ment ot \\eahn
Aflowance will be stopped_ gAnxje,\-x,). | o |

;'\ ‘ | . |
5. - Accordmg\y tne employees of Spema\ Educatlon ﬁnu—d a writ petmon
1nc\er " article-199 (of the\ COHSL!'ELI‘UOH of Pakistan, 197a and xoques (‘(l for -
" guapension of the above ' mentioned letter of Accountant Ocnmn\ K\\yb(r “

pPakhtunkhwa andxfor con’nnuaton of Hea\tn A\Iowanoe On 19 ()Q RO\B ln inn

- artor sheet issued by tnmi \onm able Court in ne '7le]C‘Cl wril pc,mlnn o mnlrt

leL\(‘l(‘d the Sccrct'uy Flnaneo Department, \<hybm Pa\\munkhwn 10 pcl mnl\\ly
appear hefore they coun\on 04. 10.2010. \n comph.mc,c wnh mo courl unlnl H\L
“gecretary, Finance Depaxtment ppeared before the coun on 04.10. 20% un d U\c
.' honorable court chroctor\ ‘(ho \.vrw\fny Finance Do p(n {maont il th mn Al
Heallh A\\owance shall notxbe dCdUCLed from the petmoners (AnnC/\-,_\/).

. \ .\

\
t il

6. Fin‘ally in cén‘wphanm w1th the orders of Ho‘noxab\e Pesnawm lhqh

Court peshawar the Secretary Finance. Department rGQUCSLGd vide his omco
Jletter No. SO(th)/FD/ ?521/2013 dated 01 10. 2018 advn%xng thls departmc\nt

{o move a summary be\nq ithe Admnlstrat\\/e Dcpanmcnt after tho»ough ’m'\\y;ls ‘

jfor the approval & to Chxef }n\SLel Khyber Pakmunl\hwa (Ann,,\-\/l)
7. . Puxsuancc t\o the ordar of Peshawar Iigh Court Pes‘nawar dated
04.10.2018, the Chief Mmlst\,l, Khyber Paithnknwa is rewostecl 1o allow the

Health Allowance 10 lhc‘ pelitioners and '\mp\emen\ the © order of ther l\unn\n\\\n

courl. .

i
1
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GOVERN uwr:NT OF KHYBER PAKHTUNRHWA

& WC VIEN EI\IIPOWEN\AENI DEPAR FIV]LNI

l: : ‘r

SUNHVARY FOR DROVINCIAL CABINET

| ﬁ_i .“'ik] . i

i

‘Subject:- DRAWzL o F HEALTH Al LOWANCC BY THE EMPLOYEES OF

SPECIAL EDUCATION , ' N

/AKAT USHR; SOCIAL WELFARE, SPECIAL EDLJCAIION

i 4 || : Lo
\ - S B -
WP, No. 4’50/2018‘ NA/FV‘F SHAH VS GOVERNNENT OF KHYRER. -
HAKHIUNKHWA - , a IR
1& | o
8. On the observauons of Finance Department the» aepartment of "'-"r':ri]nl.

Wnlmm rwpondcd and p:ovumb tha requisite information. hg, lnmnm tlapaabont
Khyhaor Pakhiunkhwa pmpo,ull tat the subjoel case pay l)u placed  belore 1hue
Frovincial Cdbmct for approprnd e orders with regard to the app(oval ol “he: praputud

sllownea in lzg)lrl of Gourt DC-!('.I‘\;IL)I'l alonowilh the issuo of m'mg-;;.s.'f-)yrr\c’:nl and othoe nlliod

matlers (Annex-vil)., @ D

9. , THc hlcf Mm:stu - Khyber Pakhtunkhwa in Para-20 of the summary has

alroncly ac.c*o:dc cl appxov‘xl lo pl 1CE L'n. subject issue bafore the meating ol Provineinl |

Cahinelfor approval please

10. The Provincial Camnbt & raguested to aliow the "Mealth Allowance" Lo the

pelitioners and implemeant the ordar of e Monoraldo Qourd o

. 5 |
' 7 ol -
70 Yo

A . )
. . : i - \/ I Vi A Y

(ﬂulet\l\fll\q/\LJ’fbl EES !\ SAN) :
el a.y to-Government of }\hvbﬁ Pakhiunikhwa
t, Ushr, Social We !farc. upu mi Ecucalion &

V\/Ofmn f’mvov\ulm.n D“o'utn.w"nl

i Seer
Zak

?

|

o

<



- (CABINET WING)
| vNu..so'cm&myga-%fm:1.9 o .
~ Dated Peshawar the 281 Octobet , 2019.

: The $.’ec;'etary to f.‘&_o-yt,ﬁof Khyber Pakhm.n}zhwa |
Zakat.,XUs_hr, Social Wellare, Special Education & W omen
Department. ' | '

SUBJECT: DECISION OF THE MERTING OF PROVINCIAL CABINET
DATED 22.10.2019. INCLAL ~==

Dear Sir, ‘ oo _
o -._i am c%irec_:.ted. to forward *ljec:fz?ewiﬁi the Tol'l_@wiﬁg - de‘c;isiqﬂ, of the
njft.-‘a,tln-% of vammai Cabinet held on 92.,10.2019 under the chairmanship. of
Chiel Minister, Khyber Pakhtunihwa for imgﬂﬂmc:tnmtiomf - ‘

I

| AGENDA ITEMNO. 16 — —" |
| DRAWL OF HEALTH ALLOWANCE BY THE EMPLOYE{E?S OF SPECIAL
'EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER |

' ‘ Decision of the G‘a"bi,net:‘

-

“ The Cabinet ap*p?oyiaﬁf Health Allowance 10 the devolved employees of
\1 Sp-écialvﬁducaﬁon1rxsli’tuticns. atthe;rategf:ﬁ;ne‘ ruming-.basic pay. - |
| o '
|

. ‘ H

i\: Implementing Department:  Zakat, Ushr, social Welfare, Speciai..ﬁducat‘ien‘;&.'7 3‘

"w}umen.Em'pawarmmi

st that ap implemcmation-. report of the Cabimt:
of the Khyber Pakhtunkhwa Government
basis to the |

2. 1 am to regue
decision as required under Rule 25(2)
rules of Business, 1 g85 may: kindly be furnished on top priority
Cubinet Section, Administration Department. ‘

ENDST.NO. & DATE EVER. | |
: Copy to:- | |

P.S to Secretary Administration Department.

PA o Additional Secrctary {Cabinet] Administration Depat

PA tO ’Dc:puw.Secmmry"{{“}abinet} Administrationt, epal

tment.

S X

| SECTION OFFICER (CABINET

G@VERNMENT OF KHYBERPAKHTUN —
ESTABLISHMENT AND ADMN: DEPARTMENT , |

Timeny o




GOVERNMENT OF KHYBER P AKHTUNKHWA

vy g IR £ R 3
L ST M DR i_':ﬁd\i'i“.[’*/i}aﬁNri‘

S G ATEIO POWING)

i\

Dated Peshawar the 26-11-20197

NOTIFICATION s S . =
—_— _nBS ‘ o , '5
;N_@ﬁ_gﬁl‘%-ll)i’s-?lzom.' I pursuance of the Supreme Couit of Pakistan Civil Appeal
No.811/2016 titled “Muhammad Atique-Ur-Rehman & Others V/s Federal Government of -
Pakistan through Secretary Capital Administration etc,” the Government of Khyber -
pPakhtunkhwa (Provincial Cabinet) has been _p\eased to approve! Health Allowance; at the

rate of one runniing bjasic pay to the devolved employees working in the Special
~ Education Institutions from the date of their devolution to Provincial ‘Govt of Khyber”
: |

Pakhtunkhwa. = . ‘ , L ;
) ‘ f

). | The above said 'anowancé will be adlﬁi’ssib\e] Qn\y"'fq the employees of
Special Education Institutions of Khyber pakhtunkhwa devolved under 18t Constitutional
Amendment. ' L . _

! Sl L :
Secretary 1o Govt of KhybevrPakhtunkhwa :
' Finanﬂcﬁ Department .
W ' I |

Endst: No. & D':até Even.

), & Date =r=_.
Copy is forwarded for informatio.n and necessary action to the:- C z
W%c;ountant General, Khyber pakhtunkhwa, Peshawar. :
2. Principal gecretary 10 Chief Minister, Khyber pakhtunkhwa. . 5
- 3. Principal gecretary 10 Governor, Khyber Pakhtunkhwa. _ o
4. Secretary o Social Welfare, _SpecialEducat'\on.& Women Empowerment'Deptt; :
5. Director, FMIU, Finance Depaﬁmant, KhyberPakhtuhkhwa., - S
5 PS to Minister Finance, Khyber pakhtunkhwa. : L
7. PSto Secretary, Finance Department, Khyber pakhtunkhwa. ,
8PS to Special Secretary, Finance Department, Khyber pakhtunkhwa.
. 9. PATO Additional Secretary (Regu\at‘,on), F‘manoé Department. e
10.Master File. L I o

SECTION OFFICER (S‘;R—H)
CINANGE DEPARTMENT - =




0,
‘ The Chlef Secretary, :
Khyber Pakhtunkhwa Peshawar
Subject: DEPARTMENT AL_APPEAL FOR GRANTING/ALL-OWING HEALTH

ALLOWANCE TO THE APPLICANT W.EF. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION

INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012,

Respected Sir,

With due respect it is stated that 1 am the employee of Special Education -
Department and is serving as Supervrsor (BP-17) at the Government Institute for the

Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. Tiat the - .

Provincial Government approved Health Allowance at the rate of one running basic pay
to these devolved employees working in the Special Educatlon Institutions from the date
of their devolution to the Provincial Government. That the employees of Special
Education Institution under the Federal Government were receiving. Health Allowance
which had been stopped/deducted from their salaries agamst which those employees
preferred service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor of the employees vide Jjudgments dated 05.10.201%,
11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared
entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the Judgments of Federal Serv1ce Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble

‘Supreme Court of Pakistan and the 'sarhe has been dismissed by the Supreme Court vide -
. its judgment dated 17.01.2018 and entitled the employees of Special Education

Institutions for receiving of health allowance. That it is pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Department, issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon’ble Susreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowaace to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa' from the date of their
devolution to the Province. That in light of the judgment of Supreme Court anc
Notification dated 25 11.2019 the apphcant time and agam requested the authorltv
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply has been received from the quarter concerned. That the applicant feeling
aggrieved from the inaction of the authority concerned by not allowing/granting Health

‘Allowance similarly to the' other emponees of Special Education Institutions preferred

the instant Departmental appeal before your good self for the grant of Heaith Allowance,

It is 'there_fore, most humbly prayed that on 'aceeptahce of this Departmental
appeal the concerned authority may very kindly Le directed to grent/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
2£.11.2019 of the Finance. Department from the date of devolutlon to the Provincial
Government of Khyber Pakhtunkhwa.

Dated: 15.012022. ‘ms; ;,

‘ Obedl/?i{tly
il ./ZM
' . Abdul Rathid, Senior Clerk,

Govt: Institute for the Blind, Mardah .



VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,

PESHAWAR
OF 2022
(APPELLANT)
Abdul Rashid (PLAINTIFF)
(PETITIONER)
VERSUS
(RESPONDENT)
Special Education Department (DEFENDANT)

I/We_Abdul Rashid
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated___/ /2022 %; %

i

AC ED
MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5™ Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003




