13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

heating on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

237 June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for

feply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabiruliah

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respoﬁdents not submittéd.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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26.05.2022 Learned counsel for the appellant present and
requested for adjournment to further prepare the brief. f
Adjourned. To come up for preliminary hearing on ?
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E * |
! -
(Mian Muhammad) “

Member (E)
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h f“ontems o

Yes

T hlS appeal has been plesented by: M Ma/n S/o'%

/hether Counsel / Appellant / Respondenf / Deponent have signed the
requisite documents? , ‘

| Whether Appeal is within time?

‘Whether the enactment under which the appea] 18 f led menhoned?

Whether the enactment under which the appeal is ﬁled 18 cotrect?

Whether affidavit is appended?

Whether affidavit is duly attested by competent oath commissioner?’

‘| Whether appeal/annexures are properly paged?

© Jeolalavw s ie] o

Whether certificate regarding ﬁhng any earlier. appeal on thP
subject, furnished? . : :

<

Whether annexures.are Ieglble?

.4
—

Whether annexures are attested? -

—
N

Whether copies of annexures are readable/clear?

—
(U8]

| Whether copy of appeal is delivered to A.G/D.A.G?

—
£

Whether Power of Attorney of the Counsei engagea is attested-and
signed by petitioner/appellant/respondents? '

]4’

2

Whether numbers of referred cases given are correct? -

16.

Whether appeal contains cuttings/overwriting?

17.

Whether list of beoks has been provided at the end of the dppeal’?

i8.

Whether case relate to this Court?

19.

Whether requisite number of spare c,opxes attached‘?

20.

Whether complete spare copy is filed in separate file cover?

21.

Whether addresses of parties g1ven are complete“?

22,

‘Whether index filed?

Whether index is correct?

24.

Whether Security and Process. Fee deposited” on _

< slafs (] s s xx\'\\\ $ \

“Whether in. view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
Rule 11, notice along with copy of appeal and annexures haq been sent
to reopondents‘7 on - : :

| Whether coples of conm1ents/rep1y/rejoinder sub‘mitted? on

L

' Whetner coples of comments/leplyhejomdel p10v1ded to opp051te o

 party? on .

It is certified that formalities/documentation as required in the above table 'nave been fulﬁl'ed

| Name: - // 2"”’1% (;ﬂ%’d\‘#/

Slonature ‘ M - ZMM e

Dated: ‘ : J & . ,7)02/?"/
, A ‘
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'~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
Palkhtukhwi
~— K“\L‘:S‘I’LL Pribunal
APPEAL NO. Z ) ‘Z /2022

N Diacy Ne jo 2=

Mr. Habib Ullah, Worksman (BPS-07), e lS 7/ 22—
Govt: Institute for the blind, Swat. Dt
APPELLANT

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment

Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF _DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from
the date of devolution under the 18" Constitutional Amendment to the
Provincial Government i.e. w.e.f January, 2012. Any other remedy
is . which this august Tribunal deems ﬁt that may also be awarded in favor

/,0 - )D-);)/Of the appellant.

iledtp—da

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Worksman
(BPS-07) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control

of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

ATINIE X UL e e eeeeosoccnsccssascsanssssssessssncesssssesssssesasssscsssonnssnssnsss A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and - the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUIE...cvuvueererarerssnraresncnsnensarnnns C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as ANNEXUIC...cveeieeiieereriaerarreeseeraeernsenscatossssassones E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure......oeeeeeemenceecerennee. F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as anNEXUre....ccveeeeirrenrennrennrscecnses G & H.
8- That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18™ Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anneXure...c.vevereerernnerireeiinerceersennsenns I.

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATNEXUTC. et veetsaseerensesssansssrssessssosesssossasssssssssosssnsssossssocsssases J.

10-  That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms' of natural Justlce and
matenals on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, uhconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.
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G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

r vﬂg
HABlglf L LAH

¢
4

THROUGH: A
MIR ZA SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed bgtween the parties.

/
M
DEPO T

LIST OF BOOKS:

1- . CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2022

HABIB ULLAH VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

MIR ZAMA FI,
Advocate
High Court, Peshawar
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Date of hearing  : 17.07.2017 ‘
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administrative control of CADD and, therefore, the
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consideration  in the  light of &atas of  ench
* departiment or x.nli\y' separately.

5 ~ T order to. meét the Jeads of justice, it would be
apwropnaw that recovery of the Health Allowance alrcady

# . paid to the. cmpioycus is_recovered after a speaking order hus
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NSN ' CoLt xx.'\' T XXX
Hu. Scerctury ( /\‘\l)l) .ullu puu-‘ml. llu u.nou' andd t\\lnulm(_, llw_‘
-oppoxluuuy nl‘ hx..um;_, to - the authorized ncprcacnlmwcs ol the
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“order dated’ 21.03.2016. by respondent No.l' may

therelore, be set aside and it be declared that the action |

of rc..pul.dcm Mo.] in swithdrawing the suid Hovangz’|

and recovery thercof from the salarics of '1ppcll.mts is

-malafide, xllc[,al violative of " principles: of” locus|.

pocnitentiac, unf.ur, un_;usl unrcasonable,” arbitrary.}

fanciful and capricious and that are enlitled to receive

the: same, from the d'\u. it his been. wuhdmwn and SR

sloppcd from p.\ymcnl : . _ S b
3. The lcamc.d uounaul for llu. dppclldnte argucd tlm the .
appcllams being Federal govcrnmunl Sx.rvanls undcx Article - 24Q° of ‘ o

- Constitution of the Islamic chubhc ol' Pakm’m 19‘73 and covexcd nndcx' - ‘ )
Section 2 (b) of wal Scrvants Act, 1973 were cntitled to all pnt' and’ : L

. - il .
a\lowanccs prb\.Nde by Federal Government for its unpluycu. 1§ m_hcr.} |
stalcd that ﬁmnm.xl du't:x:hvc contained in Mmls\ry of Finance O'Mf i :

-]

" No 2(13)1{-2/”011 dalcd 06.02.2012 .was’ unnmbxguous and clca!rly al ;
sl\puhu.d '\dnmmlullly ol Health A\low.mu. o .LH ht.alth puson \cl’l m",%”
cmployment of Vederal Gow,.mmun m B3PS ’s\.hu..u. but dc.spllc the- s.‘:ud i
qatifiction of he Finanee Division, the, :\ppx.ll.\nl.\ were .dc.ml_vud_ul' the
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’ nppcllnnlb rcfcrl "d 3 the judyg,

- 40*(1t)csnow

“the <amc c.l:um vide: uulu' d

i oncc sranted and acle

lcnmcd t.omm.l lnr llu.

’ vo:d ab uuuo. cor

- fall pmirr the 'lc.mx.w:'. of
a person who hcld a post in .m\'

“in the. hcalth scetor and mcludcd in St.hcduk.-l It w

" samc on {4, 03 2013 on.the ground

- become entitled for llu. said d“()WullCC. The CADD on IJ‘OJ 2013 in ity

DGSE cmployccs \\llhnul cu..currcum. of the Finance Dw

s L 4 . smm S,l(l()\ \/2()!(»,';:1;". wilh lvl.Ps

smi bcncm:

ln 'mmm'z of lm \u:,mn the h..nrnw.d c.oum.z.l for the

muu-. Of ST dated 05.10.2015, 1 .01, "OIG
o pm.\cd in /\ppx.-‘ll.- No ""4(R)CS/“’0H 867 tn
Ty AR VAT PSI(I\)L’S"JOla & 381
:md prm e for the <mm. u.hcf The
w.hcmcmly nrgucd hat (he .Lsponduu -Finance Dx\mon Y

18,05, 20!6 and- 14,12, ’()l
67’(R)C$/"01 l I /(.

lmrncd counsel

and cold in lhc same breath

as.on the one Ii; md it lmd .xdmi_uul the cliim o
lht. I‘p,)‘-llu"‘.’ lu '7.-11;

i ’) 1 ' ‘u\-

lslamalmd ngh Court, |

W parawise. Nmenty

slamnh:\d wlulc on the other Iy el

.m.d 21 A3, "Olb Ie contende
d: upnu had ereated
wn'hdrawr. ’nmla(cmll\

lh.x( the bcm.ﬁ

a vuu.d right wlm,h coulq not be

in violation of pnncxplc of natural’ Justice, The
.nmnll.ml l.\slly argued (U,

ame. “Non-judice

and’ Dot Ng no s.mc.lxt,v ol
witlulrawy) 7 \(npp.qx ol

lnw gy
hatlapy .mmuulul 16 punisl

llncnl whieh could not
Le .t\vnrdcd \wllmu( adopting the dm._ vrm.cx\ nl l:
1 1 |

"y pmVulul mulcr the
bo\'unmuu sServanty (13 Hu. ‘eiiey mnl D

seipline) l\lll\.\ 973

1
]

4. - _Th(. appmls were tcmlcd by the rcs‘pondum Il w1'< stated

that lh‘(.“S.-'l.l'd nllowamc was Lot .ulmmsnhlc o the nppcllnnlb as thicy did n
|

huhh )\x.sonm.l becauge lunuh ersonnel mean .
i P

institute Oor organiz,

as further subnmlcd tha

the Hcalth Allowancc vas allowcd provisianally

AQPI\ on the basis o C/\DD vamon s

lutcr dated 06.08 ?012 but
sub«:qucntly lhal wasxon sent

its concurrence for admnsnb:lu} of Hml(h Allow

that (hc.y were mvolvcd in dxc process

of cducation; (rammg and rt.lmlnh(.nlmn of disabied. \.hlldlcn and pey Nol

witly dl\-lbl]lll(.s :md huu.u unuld .not bc declared ay health pe srsonnel to

commumc.mon to AGPR \.nn\c\u.l sam.uon of" th Ih.nl(h /\llow.mc«. {o-

)sn.n rang (hc

AGPR  made rrolelmml oavment’ o the appcllams whic-h was

subscequenily (hscnminucd .llu..r verification of- wullcnmnl in ordcr o

prevent the nmusc of (hx< 1'lmxan\.c by non-=ntitled personnel. It was -

submitied by respondent Nn 2 that health allowance was L.r.mu.d wuh llu.l

K { hew f'-'\ ]

'.'-."“ - ! L

o
25 blowing hy

u,\.(- ul he ll\.n‘ 'C‘lc

L, they du.lmul '

Al impugned orders ywere ,

H '

:mon dclxvcrmg services

(0 the appellanty by’ Uu_

a rcfcrcncc to.the Fin: uu.c Dwmon lo seek

ancc whxch xugxcttcd the




bcxuu.ca.l .G. Poluluuc

: t..lrru.d uul by a. mlhll-

VS., ‘ We hear

. fceord,

. chulatxons ng of the I‘m

~The appcllants arc ncxlhcr (lcpumuomsls
. authority nor have been” cngagcd on cont
- They arc also not being paid from conun;,

1o the dcﬁnmon lurnished by the

. laad T1 1Y -

5.0 sas W STIRICS/2016, cte. with M. s,
.lpprm'.ll of the IMime Minister, through ;

lhru. l'cdu‘dl Gu\'urnmcul Hospituls j.c - Pakistan Instiwic ol Medicul

and N.u:on.xl lnsu(u(c och!mbxhwlxon Mcdxcmc
ol Spccml E(qu.xlmn &

wWith the. plOchb of education,
thnbxlxuhon of dx...:bl«,d chxldrcx

l'lu. Directoraie Cxuu.ral

ulm..mounl body, . dealt

arofcsxxoml lc.un mcludmg lc1chcrs pxof.ssmnnle.

[upportive / .mull.uy stal¥ did uul
zation and coulq not be dcclnrcd as
.lllnw.mu..

doulors .xdmuu'.u.nm:.,. muu..lu ial and

fall’ within lhc ambll of hcallh organi
thealty pu’soxmcl' W get the said
AGPRin its parawise commcnls subr
Farkh F. Lodhi, ecte’ vs Sccrcla

Hon'ble Suprcmc Court of Pakxsl:m

mnitted that the xdcnl.cal cascs: utlcd D,

6. Hu. lu..ullh .lllmwmcu &.qu.nl o anc b

was granted 1o the  health personnel in

Govunmcm. in-Jspes ‘u.lu.nu. W

admxssxblc 10 non- ch'nc

the cmployment o Federal
ith clleet Imm 0101 2012
al cadres, In reply te-
Icucr No.TM/1§. 64’C3HP/IU’5I20H ~127136,

172 dnlcd 27 03.2012 Iumxshs,d du.['mhon ol the health pcrsonm,l by sl\mu_,

that *health | pcrsonncl meant a persons who held a post in any institute or

organization delivering services

i llu, health seclor and mclum.d in
Schedule-1, byt did not include |

derson \vho Was on deputation (g the

Federal Govcmmcnl from any Province or other’ authority and who was. on

conlrac( or on work chargcd basis or who was paid from contmgcncncs

lrom any Provmcc or other

encics, On llu. conlriiry, the are
civil servants under .su.lwn 2 (b) ol (lu. Civil Serv

dchvcnng .;crvxccs to the disabled children' 7 pcrsons. Thz bcncﬁcmrxcs /

appcllants comprlscd of Academic and Administrative Cadrcs. Accoxdmg

l‘mancc vaxsaon vxdc their u.o, dated-

27. 03 2012 lhc appcll.ams are entitled 0 Jhealthy 'xllm\'.xm.c In parsis- -6 & 7

undcr Facts ol’pnra\vmc comments filed bclorc the Hon' b!c Islanmbad I[xg 1

oy . ' c f ! . -
} ey .-,-,, “‘ . "" (R IIREEHH . o .

HH cu’ it EEEIRY)

1 summary, specitically moveq for

Socml Wclf.nc bcmg an

training ancd
1 and- pcrsons With dmnbﬂmcs which wm.-

The respondent 1\03 e

ry Finance were still pending befoic Lhc

asic pay of’rumiing salary

I \V.I.- xnmh, :
R quu'y raised by AGPR vide

J.ucd 12. O'i 201.«. lhc e
ance Division vide 1, 0. No.J? 2(13)R 2/2012- )

r1ct .or on work chargs.d bnsns. -

.mlz. /¢l 1973 ane, uu.

A
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L S 6568 10573(R)c5/2016,ckc. with M,
" Courl Islam.ubnd on hch.ﬂl or

_ clition. - |
Nn 4007.'2014 |t w

alin /\pnl 2014 M:m.-uy of
nmmg .| prov:x:on ol Rs* 100 nullmn
anu.\l yu.u 2014« H hnwwu' Dl ‘A relused (o
and l'ou.g.l'ully (luluclul .m amount of R$.92:542
millién 'ol' HPA Ica\'m" Rs. 7,458 million_ for- thc, pctmonuq (now

:\ppcllnm..) ¢, 24 cmplovu,.. who bclongcd 10 medical profcésxon and came -
* . under the .eriteria of catitlement or FIPA,
. understanding, DO,

bu.ﬂ.(ary l~mam.c, Dlvxsmn in Wul l’
as calc"urlcﬂl) adnutlud lh
E C.-\DD again. cu'smmul NIS./ BOs. -cony

. as.HPA for DGSE for fin
e - :?"Q°‘f“- xhc _NIS.‘_I BOS

as [)Ll‘ DI'A (L,ADD)
lcuu' datcd 09.0s. 2014 was lssucd by I"A'
Orgamzauou o AGPR for sloppagc of HPA' to non

it Was duty of AGPR lo take . action ‘on thc
: . .__cnmlcmcnl Tt was prayed that the pcmxon w.m an
A . CADD & DGSE, therefore,

of respondents. Now the ¥

-entitled cinployces and
said - letter and " decide
-ldll'llnl\ll'dUVl. issue wxlh '

llu. Finange Dlvmon be ‘excluded ﬁom the hs(

inanece vamnn has c.nmc “I ‘with dlﬂcrcnt

stand, IS non allowed i :'tppmh.ult. and u.pm'mu. No logical - u.ply has -

the lu,)onduua for d\.prwmv lhc
legitimate rights, A |

il R 24

Sz

been submi'u-cd by

%

=

.\ppcllantb of their.
arge numhu 0(' uuplnyucs of the Federal (;ovunmcnl : :

. - ' . u‘

_similarly placcd. arc gclung. the said- appc.llan(s o , F; :
:
i

A
radny

2

‘....
a3

.\dvanmfc Why, then, the

be d«.pnvcd is not clear I'mm what has been wuucn in thc comments Dbefore

- the Hon’ ble lslnmnb.nd lhz_,h Loml

lsldnmbad and the lcdc..ral ucrvxcc

‘ Trnbunal."Tlns scemns to be dlscrlmmatory trcalmcnt offending Article 4 & ‘

amic chubhc of Pai: xslan 1973 Further,
: 1ppt_llanls have: been dxrcucd by

Samount w

25 of the -Conslitulion or Isl, the

respondent Wo.l ‘to rcnmdl the paid
luch is against the principle of locus

pocnitentiae beeause the -
Ilon'ble’ Suprcmc Coutt.of P

:\klsl'm h.ls consxstcntly hcld that the bcn-..ﬁl
oncc grantcd and acted upon created

a vested right which could not be

(C
wuhdrawn umlnlcrallv, n \tolnuon of ndtural justice. It i 18 an cmblxshcd» :

laiv that benefits rcccwcd by a civil wcrvan( even under L,rumcous order | | _

passed by the compclcnt \lulhouly wuhnul .my (ault on the p.u'l ol civilm | : P

: oo b
servant could” ot be recovered cven il' the bcnchcml _Qrder’ w.xs' RO ‘,

. . . : ¥ . ‘,‘.' .
sulm.qucmly withdrawn of xu.uﬁu.( We. are fmuhul to take llus vu.\v in. . N e

“the h"ht of the Judomcnl of Hon'ble Suprcmc Courl oan:\xsl..u veported in . E '

PLD 1992 $C 207, I-lcncc. m this c\;cnt, thc umuLn

ceaanat -

cd orders are not N ;
' . ’ BN I SRR Yo
legally suxhinnbh. .md liable to be set dbldb —— ] - : o

7. : Wc wauld like lo make an emphasis on the Judgmcnls of the 1
I'nbunal in Appcals No “24(R)CS/"0!3 and 38! to 405(R)CS/"‘016 dalcd o I

Bl srrigynar . - .
Vite e ac |
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US.10.2013 and 14.122000 whercin the s.onuov».\\ u.launb to lh.ullh
Allowance has already been u.\ol\'cd When confxumud with the suid laet,

the respondents have failed 1o (lcn) the fact. As such, the action ol the

- respondents appears 1o be inconsistent in the light of the :Hbrcmcmioncd

judgments on_sccount ol Asticle 23 of the Constitation which guaranlccs N

cqual rvights cqual . protection” of law tor cvery citizen. To ensurc
umfommy rule ol consisteney must be applu,d while consxdu-mg the case

ol e ||\|u.llm|l. Ninee e Lhanhle A;u N Clonert vidae s ]\ul]'uwlll In llw

case n.porh.d as 1996 bLMR 1185 h.lb alrcady held that “lulc. ol bood
povernance d\.m.uu.L\ thai the b\.m.ﬁ‘s ot” the said decision be L..\lundc.gl lo -

other civil servimts also, who m.ly nat'be p.um,s to (lu. litigation, lm.u..ld of’

compelling them to approach tlu, T ubpn.xl or any otlu.r legal forum. Hcpco.

the claim of the appellants i is rcquxrcd to be decided on the same analogy /

principlc as framed in the cases of Dr. Farrukh Fiaz Lodhx and othcrs by the
Tnbunal vide its judgmént dated 05 10.2015, 11.01.2016 and 14 12, 2019

.
impugned orders d.nul 21.03.2010 .md 25.03.2016 are sct aside },vxlh
direction 1o the respondents to continue the Health Allowlrice alrcudy
grnted o the appeluants sinee 2012, and o -refund all deduction made in
complianee with ilu: iuqméui‘d arders within o Jerivd of une month from

the die the \np\ ul this |\u||-uuul 18 revaivaed e their uHu.L. .\lm.t. lht muin

.:pru..nl; have been aceepted, ivlise. 1? retitions wre ..L‘o dceepted,

CERTIFIEN TRUR 0Py

Lesebenyd Svenicy T ‘1uu-||
Iabaamabadd

Foregoing, i in view and lollowmg thc rule of consxstcncy, thc'

. wan

V.o Judgiment 1o apply-all the titled .I]7|1L.-l|\ mutatis mul.mclls

10. “There shalt be no order us to costs. )
11. . Parties'shall be informed accordingly. - B !

syl <ol
g MEY rPHDR\ 2 . MEMBER

ISLAMABAD . ‘ ) c S
18.07.2017 . o o .
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05.10.2015 and 14.12.2016 wherein the controvefsy relating to Health
Allowance has already been resolved. Wheri confronted with the said fact,
the respondents have failed to deny the fact. As such, the action of the
respondents appears to be inconsistent in.the light of the aforementioned

judgments on account of Article 25 of the Constitution which guarantees o

equal rights and equal protectmn of law for every citizen. To ensure
umformlty, rule of consistency must be applied while considering the case of
the appellants. Since the.Hon’ble Apex Court vide its judgment in the case
reported as 1996 SCMR 1185 has already held that “rule of good-
governance demands that the benefits of the said decision be extended to
other civil servants also, who may not be parties to the litigation, instead of -
compelling them to approach'the tribunal of any other legal forum. Hence,
the claim of the appellants is required to be decided -on the same.
analogy/pr1nc1ple as framed in the cases of Dr. Farrukh Fav Lodhi and
others by the Tr1bunal vide its Judgment dated 05.10. 7015 '11.01.2016 and
14.12.2016.

8.  For gomg in view and followmg the rule of coqsmten oy, the 1mpugned orders

dated 21.03.2016 and 25.03.2016 are set dSlde with direction. to the
“respondents  to continue the Health Allowance already | granted to the

appellants since 2012, and to refund all deduction made in compliance with
the impugned or ders within a period of one month from the date of copy. of
this judgment is received in their office, Since the main appeal have be
accepted Misc. Petition are a]so accepted

9.  Judgment to apply all the titled mutatis mutandis.

10. There shall be no order as to. costs. ‘ o

11, Parties shall be informed accordingly.

ISLAMABAD
18.07.2017
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}v} . Muhammad Attique ur Rehman ' ' S C (; o
5 ete. _ ‘ = (in C.A.811/2016) , i
...Respondentsis) 3 A

For the Appellant(s) Mr. Sajid Ilyas Bhatti, DAG L
{in all cases) " ) . Syed Rifaqat Hussain Shah, AOR 5,'. :
. Ms. Saadia Kanwal, $.0 Fin. . | 1R
.Mr. Abid Hussain Channa, S.0 Fin. - ¢
Mr. Sajid Javed, Asstt. Legal Fin, ' '

Mr. Abdul Razzaq, AAO MEG
Rawalpindi ' o

& For the Respondent(s) I'n-person

For the Respondent( ) Mr. Muhammad Ilya Lodhi, ASC : ,
inC.A216/16) Malik Itaat Hussain Awan, ASC o g

Amicus Curiae: Mr Muhammad Makhdoom Ah
' Khan, Sr. ASC o
Mr. Sikandar Bashir Mohmand ASC

Date of Hearing - .17.01.2018.;

JUDGMENT . . .

UMAR ATA BANDIAL, J.— By leave of this Court . v

granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the o

TR ST

. several connected appeals before .u's, the appellant Federal

Government chéllenges the judgments delivered on common. - i

questions of fact and law by the learned Federal Service Tribunal

on 05.10.2015, 11;01.201‘6 and 1.8 07.2017. The judgments

R Ry

impugned in the connected appeals declare the respondent

‘fﬁ% _ employees of dlfferent mstltutlons funcnomng under the
Directorate General of Special Ednoation (“DGSE”) to be entitled

Vto petyment ‘of' Heaitn "Allowance gran’eed by th’e_‘ Federal %

. Government vide its Office Memoranda dat:ed 04"02;..2}012 and,‘

06.2.2012. These Memoranda are issued by the Finlance Division:

,(Regulations Wing) Government of Pakistan .pursudnt to

/ apnroval granted’ by the Prime Minister under the Rules of
/v

QI

Business, 1973. It would be useful to reproduce the two

N X LG aE




memoranda containing the tetms and conditions for the: grant of

B

'S ' Health Allowance to eligible persons:

“Government of Pakistan
Finance Division
) {Regulations Wing) :
F.No.2(13)R-2/2011 . Islamabad, the 04th Feb 2012

TIPSR

OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO - ' ;
~ ONE BASIC PAY AT THE INITIAL OF THE . i ‘ .

SCALE TQ THE HEALTH PERSONNEL IN BPS -

SCHEME. 5 g

'The undersigned is .directed to say that the » { ‘-’
Ordinance No.VI of 2011 that sanctioned the Career Structure for ¢
i . Health Personnel Scheme (CSHP) has lapsed on 26.12.2011." ;
Accordingly, CSHP is no longef in the field and all health personnel - : i
have consequently reverted to the BPS scheme. In. order to — $ ’

compensate health personnel for the loss of benefits sought under . Lo
CSHP while preserving their status'as Civil Servants, it has been . g
decided by the Federal Government to grant adhoc allowance equal ‘
to one basic pay at the initial of the scale to the health personnel -
in the employment of Federal Government, in BPS scheme, with . ;
effect from 1st January, 2012. This will be in addition to their -
existing pay/allowances in BPS Scheme. ' , . i

2. This Division's OM No.2(13)R-2/2011-698 datgd 17“‘
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

Sd/-
(M. Munir Sadig)
Deputy Secretary (R-1)”

—mmtrmepm o

wkde *

“Government of Pakistan-
Finance Division
(Regulations Wing)

SERRCSRRS

SIS

-F.No.2(13)R-2/2011;777 Islamabad, the Ot February,2012 : : _ !

roToae
S

OFFEICE MEMORANDUM

Subject: . GRANT OF ADHOC ALLOWANCE EOQUAL TO ONE

BASIC_PAY OF RUNNING SALARY TO THE HEALTH
' PERSONNEL IN BPS SCHEME. : :

ST

: In ‘continuation of Finance, Division's O:M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to.grant benefit.of .one_basic. pay of running
salary' as Health Allowance to the health. personnel in the
employment of Federal Governiment, in BPS scheme, with effect
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month- for House Officers respectively w.e.f. 1.7.2011 will,

N TN S Tl S e

continue. » , ' . : E
: B
. Sd/-- i
(Manzoor Ali Khan). ‘
Sr. Joint Secretary (Regulations)” i
{emphadsis sﬁppliéd} ' l’,}
~ o - |
2. Learned Deputy Attorney General has contended ; i

ko e e b

that the Health Allowance granted by the Federal Government is

RTINS

available to heélth petsonnel in the employment of the Federal

/
h}};/ Government in the BPS scheme at three hosf)itals Aes'tablished in

T e T

i,
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Cunrer
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Islamabad, namely,‘ Pak1$tan Institute of Medrcal Sc1ences

(“PIMS?”), Federal Govemment Polychmc (“FGP”) and Nat1ona1
Institution of Rehabilitation M_edr'crnes (“NIRM”).'The employees
at these h‘ospitals do not have a career structure in p'l‘acel after
the Career Stmcture for Health Personnel‘.Seheme Ordinance,
2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance
was acoordingly granted by the Federal Go.vernrnent as a forn1 of

compensation. It is clear from the two n'iernoranda dated

04.2.2012 'and 06.2. 2012 reproduced above that the HealthA.

Allowance is granted .to “health personnel” However, the-

composrtlon of the category of employees that are ehgrble for the
benefit has not been prov1ded thereln The respondents WhO are
several hUndred in number are unrepresented byrcounsel. In
view of the fact that a large number of employees are ai’fected by
the 1nstar1t controversy, the Court has sought ass1stanee from

Mr. Muhammad Makhdoorn Ali Khan, Sr. A'SC and Mr. Sikandar

Bashir M‘ohmand, ASC as amicus curiae in the 'matter:

Mr. Sikandar Bashlr Mohmand ASC made able submrssmns

before the Comt that h1ghughted important facts and -

documents on record which srmpliﬁed‘ the controversy

appreciably.

3. It transp1res that an Ofﬁce Memorandum dated

27.03.2012 by the Finance DlVlSlOl‘l (Regulatlons Wing) clar1f1es

that the term “health personnel” used in the‘above rnentloned

memoranda bears the’ mean,ing' given to that ,.expression in -

Section 2(b) of the Ordinance. This definition'refer-s to the

contents of Schedule-I to the Ordinance which specifies the,

service providers who qualify as health personnel. A perusal of

Schedule—I shows tha‘c five categories of service providers are

TSRS
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classified as health personfiel, namely: Doctors, Allied, 'Nurses‘,

Paramedics and Support. The services specified under the

~categories of Paramedics ' and: . Support include Teachers,

Audiovisual Operators, T echnieians, Librarians, etc. -
4, The administrativ'e Ministry for the health

institutions of the Federal. Government at Islamabad is the
Ministry of Capital Administration and Development Di{}ision
(“CADD?”). It is an admitted fact that vide order “dated

13. 03 2013 the Mlmstry of CADD granted the Health Allowance

to the employees of the- DGSE and its alhed spec1al educatlon».'

centers/ institutions 1nclud1ng Nat1onal Trust for the Disabled |

(“NTD”) and the Nat10nal Councﬂ for Rehabﬂnat]on of Disabled

'Persons (“NCRDP”). The respondents were  thereby

acknowledged as beneficiaries of the said grant and were paid
the Health Allowance with effect from 01.1..2012 until
27.10.20 1‘4, when the Finance Dlvision lhfonined the Accountant

General Pakistan Revenue (“AGPR”) that on'ly health personnel

~working in Federal Government hospitals ‘and 'clinics were

qualified to receive the 'Healt'rl Allowance. The . AGPR

correspondingly instructed the DGSE to stop payment of the. |

said allowance to its employees as no budget allocation for the

said emolument had been nﬁadein the ﬁnanoial year 2014- 15.

5. . The discontinﬁa‘;lon of their" Health A‘llow.'an'ce -vlra,s
fakeri to the Islamabad'High Court be s_on‘ie of th}e‘ respondents.
Vide order dated .17.9.2015 the learrled High Court r‘eferred the

dispu‘te to the 'Se'cretary' CADD for passing a spealging order

thereon; and till then "restraiped récovery of past payments of .

the Health Allowance from the affected employees of DGSE and”

a.llied centers. The Se.cretary'CADD heard the parties and by

Semor €‘3'
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order ~dated 21.3.201,6 rejected ~the entitlement of the

- \s respondents to receive the sald allowance. The pr1nc1pa1 ground

of his dec1s1on is that employees of the DGSE were engaged in

the process of education, training' and rehabilitation of disabled

~ children and therefore did not fall within the ambit of a health , ‘ .

orgamzatlon The respondents successfully challenged the sald

order before the learned Federal Service Tnbunal Wthh has,

inter alia, by the impugned judgment dated 18.07 2017 declared R

A
iy

that the respondents are 'entitled to the grant of. l—lealth

t

Allowance..

6. Learned Deputy Attorney General has contended, | i

that after the 1apse of the Ordinance that had provided a career
structure ~for the doctors, nurses and paramedlcs working in ' k) i
PIMS, FGP and NIRM, the Health Allowance was granted by the R

Federal Government as compensation to the sald health : g

personnel. He \ivas, however, unable: to show any
contemporaneous direction issued by the 'l\/linicstry of CADD or j L
the Ministry of Finance that restricted the grant of the' Health
| Allowance to ‘the claimed employees of the three hospitals
specified by him. As already noted above, the definition of health _

personnel prov1ded in the Ministry of Finance Office

Memorandum dated 27.3.2012 is wide in scope and therefore

unhelpful to his plea.

SIS

7. | ‘We ‘have examined the 'deﬁnition ¢f “health

£7

personnel” adopted by said memorandum dated 27.3.2012 from

Section 2(b) of the. Ordinance which is to the following effect:

T A e A g0

- “b) “health personnel” means a person who holds a post in any E
institute or organization dellvering sew_lcee in the health
sector and included in Schednleﬁl, but does not include:

i) a person who is on deputation to the Federal:
/ ' Government from any Province or other authority;

e
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ii} a person who is employed on contract, or on work

charged basis or who is paid from contingencies.” -

— 8. It is noted that the. foregoing def1n1t10n of health
personnel covers ‘persons holdmg posts in any 1nst1tute or-
orgamzatlon WhO are dehvc ring services in the health sector that
are included’ in Schedulel to the Ordrnance Learned Deputy : | .. *
Attorney General was unable to distinguish ‘the respondents,

who are employees of the DGSE and allied institutions / centers,

NCRDP and NTD, from the ‘paramedic and support staff v

positions that qualify as health personnel according to ‘ | b

Schedule-I to the Ordinance. It is not denied by the’ appellant.

R N

that education, training and rehabilitation 'of disabled persons : o

are’ services provrded in the health sector. Theése services fall

within the terms of Schedule I to the Ordmance and therefore

the prov1ders thereof qualify as health personnel.

9. Accordingly, not only do the respondents fall within o i
the category of persons who are, in terms of Finance Division , | :

" Memoranda dated 06 2.2012: and 27. 3 2012 ehg1b1e for grant of , {

the Health Allowance ‘but their enmtlement has in fact been

admitted by both the Mmlstry of CADD and Mmlstry of Flnance

In this respect the aforement1oned letter dated 13.3. 2013 1ssued :

by the M1n1stry of CADD is referred. Also the afﬁdav1t of thel
Secretary Finance, Government ‘of Pak1stan ﬁled in the
' Islamabad ngh Court pursuant to that Courts order dated |
20.3.2015 passed in, ert Pet1t10n No. 4007 of 2014, spec1ﬁca11y

records that the proposal approved by the Pr1me Minister vide’

Summary dated 25.1.2012 did not restrict admissibility of the
Health ‘Allowance to the personnel of the three “hospitals

W/ (identified by the learned:DAG). ‘For that réason the Finance.
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| .
Division Memoranda dated 04.2. 2012 and 6 2012 made the e
: t

N alloWance available to all health personnel employed by the

Federal Government in the BPS Scheme

10. As a result, the ‘said allowance was paid to the

health personnel of the DGSE and its allied institutions until | o

27.10.2014 when the Finance Division instructed the AGPR to

confine the grant of the allowance to employees of Federal

JELS =%

am Government hospitals and clinics. -This instruction represents:
merely a change of opinion which is not occasioned by an

afhendment in the terms of eligibility for the Health Allowance.-

PIRERRC )

Therefore, as the Memoranda dated 04.2. 2012 06.2.2012 and -
27.3.2012 issued by the Flnance Division, Government of

Pakistan still hold the ﬁeld in their Original terms, there is no

merlt in the obJectlon by the learned DAG to +he entitlement of

the respondents to claim and receive the Health. Allowance

TR Ty oyt Sy e e

11, As a secondary and also tenuous argument learned

S LT

e

Deputy Attorney General contended that the Hedlth Allowance is

granted under exécutive fiat without any statutory backmg

therefore the same can be Wlthdrawn by the Federal Governmenti o

at any time. That is clearly a ,ﬂawed contennon.' It is admitted

7™

T LT

that grant of the Health Allowance and the terms of eligibility to

receive the same were determined by the competent authority,

IR RERT
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Ministry of Finance in accordance with Rules of Business of the

e

Federal Government. The original .terrns 'of the said lawful grant

AN,

still hold the field. These were acted upon and payrnentorc the

Health Allovvance to - the respondents has conferred a vested,

rlght upon them In such circumstances, the executwe is barred o

by the rule of locus poenitentiae from unilaterally rescin_di'ng and

A

retrieving the benefit availed by its recipients. Reference is made |
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” to Pakistan, through the Sevcr_étarv, Ministry of Fiﬁance vs"' |
T J’\, Muhammad Himavatullah Farukhl (PLD 1969 SC 407) and
The Engmeer -in-Chief Branch vs. Jalaluddin (PLD 1992 SC ‘
207). Therefpre w1th.out a change of the terms of eligibility for
the Health Allowance even the prospéctive cx;:lusioﬁ ‘of‘ the
. respondents from receipt of the bel,n'eﬁ}c shall conétituté éfbiusn.ry ;
and unlanul action. |
12. In the mrcumstances we do not find any error or
defect in the 1mpugned Judgments of the learned Federal Serv1ce :
Tribunal dated 05.10.2015, 11.1.2016 and 187.2017. o
Conseql-lentl}}, thésé appeals are di:smissed and the enﬁtlement !
of efnployées of the DGSE, allied institutions/ cgntefg’, NCRDP.- ,
and NTD to- receive the Health Allo\%rance is -affirmed. '“

T

Sd/- Mian Saqib Nisar, CF |
Sd /= Urnar Ata Bandzal J '
: .Sd/- I]az ul Ahsan, g R
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Ofﬁce of the

Accountant General -

- Khyber Pakhtunkhwa Peshawar
. Phone: 091 9211250 53

M’
No HAD /Allowances/ Corresp /2017 18/422

a Thé'Branch Ofﬁccf, _
_ Pay Roll-4 Section.

Subject:  COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED

- IN CIVIL APPEALS NOS 1631-2112/2017,216/2016 &‘_' '

806-811 jg016 BY THE SUPREME coum‘ OF PAKISTAN.
<

I am. d1rected ‘to enclose . herew1th a copy of A.O(TM)
- No. TM(F)/T 4Q/Hea1th Allowance/2017 18/138 dated 05.04

-~ ‘under 1nt1mat10n to AGPR Sub Office Peshawar accordmgly

I~ \/“ §. ..

. DMy Document\HAD Scctioq\éomplainf regard.doc

2018
alongthh Honorable Suprcme Court: Judgment for further comphance.-

PR NS PO T W I

PR TP B )

Dated 19. 04, 2018 )
-t To . ‘ _ . :
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) O U —_ OFFICE.OF. THE ' .
,?(b l‘ANT Gl:NERL Pl(lSTAN RE‘.V ENUES .
! .'Sub Office

PESHAWAR '
Ph No: (091-9211278), Fax No0:091-9211301
No. TM(F)/T-40/Health Allow.2017-18/ / % \Dated 05 .04.2018
- To, . ' '
v \/I‘ he Accounts Oﬁicer (HAD), - 3 ]
o . Office of the Accountant General, N 4
B -' Khyber Pakhtunkhwa Peshawar.

'Su_bje'ct: COMPLIANCE OF JUDGMENT DATED 17. 01.2018 PASSED ‘IN CIVIL
o APPEALS NOS.1631-2112/2017, 216/2016, 1 1344/2016&806 811/2016 BY THE

' ‘SUPREME COURT OF PAKISTAN

» Please fmd enclosed herethh the Accountant General Paklstan Revenues,
Islamabad letter No-TM/18- 64/C1rcular/2017 18 Vol-B- III/589 dated 12.03.2018, along—thh its

enclosures on the above: subJect

I‘ he Supreme- Court ‘has made the employees of Director General Special

2% e

Education, its allled institutions/ Centers, NCRDP and NTD entltlecl for Health Allowance.
Hence, the Dlrector General Special Education has been transterred to Province under 18"
: amendment and become a Provmoxal subject. It is kmdly requested to take the requlslte actxon on -

the above noted subject judgment under intimation to thxs office for onward subnussnon of - 4
compliance report before the coutt. o

T ESba
o ~ o | (ACCOUNTS (T™) _

AGPR Sub Office Peshawar '.

s a2 s N S A

.. eu:o.:‘w{*"- R

.. Copy forwarded to Accounts Oﬁ‘ icer (7 M)
G-8/4, Islamabad,

DA DeveTM New Dotk 4\l a4 a0

o

6ffice of the Accountant (Jeneial, F&kzstcm Revenues

ACTOUNTS OFFICER (TM)
AGPR Sub Office Peshawar
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PESHAWAR HIGH COURT, PESHAWAR.

‘ FORM ‘A’ :
FORM OF ORDER SHEET
Date of Order ()RDER OR PROCEEDINGS WITH SIGNATURE OF
or Proceedings | . JUDGE/JUDGES
1 2

19.09_.2018 Ww.P No 4301-P/2018 with Interim Rehef

Present:  Mr. Muhammad Khursheed Khan Advocate
: counsel for the petmoners

Mr. Moeen-ud-Drn Hamayun, AAG for the
respondents

-

K

Desplte direction of this Court dated 1. 09. 2018
the Advocate General Office falled to check the relevant
quarter i.e. respondent No.2 and apprise the C_ourt about the
coneequences of the fimpugned _ letter dated 03.06.20_18.-

1

Today, the learned counsel for the petmoners produced

another 1etter dated 14.09. 2018; whereby the. Dlrector Social

Welfare & Specral Education Department desprte repeated '

. rernmders of Accounts Ofﬁcer has failed to provrde the

requlslte admlssrbrhty of health professional al\owance from

Finance' Department and release of budget through SAP

system under objec't‘ head of health allowance is still awaited.

The lethargic and disobedient attitude of the concerned officer
| has exposed h1m liable to be dealt with under the contempt of |

.| Court laws, however taking 1ement vrew, . the Secretary

Cé#r/ Frnance Khyber Pakhtunkhwa Peshawar is dirccted to

' personally appear before the Court and explain his posmon

-

' ExdwikER
Peshawar High Court



Q)

To come up for hearing on 04. i0.2018..
Intenm Relief.
Notlce for the date ﬁxed In the meanwhile,

Profeésional health allowance shall not be de'ducted from the

petitioners.

N

. (W// -
UDGE’

e e eemnfmn } (’1 7 7é

p aeh e b e

'dl(‘ f[ ose 'i,.“ n : \ il - -
h I:I.. 4 - - &
l) 0 7es ||l‘ an o Vi {1 . f Lf a‘;}l/

No of Pages. -
fa) Ve ow

.............

Copying fee...

" e smaan s A

L K11 PO R 2.8 1 z
Pate ni'l’rcpur:tinn of Copy. ... 25"7 A2

Buke of Delivery of (,‘)l)o_--..;-.. 2‘5" Q : Z.ésv | o |
cenetan .. s~ ey N !

- .
"ble Mr. Justice Qalandar Ali Khan.
o

* Ayub* Hon'ble Mr. Rooh-ul-Amin Khan & Hon

o -
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GO \/! ENVEENT QF KRV EER PANG RRUINHEEAUT
AL WELFARE, SPECIAL 12 ‘)\_‘LJAH’\“

|
CEAKAT, USE n~, :._m’.l.
|

8. VWONIENM SVIPOWIER l\riL-r\' DL_P JRUTIVIEINTY

SUMMARY FOR P}%\O\/h\i(:!,f-\l CAB INET

1
Subject:- DRAWL O F HEAITH ALLOWANGE BY THE EMPLOYEES OF
: SPECIALEDUCATION ' . .

= |
WP.N0.430/2018 NAZEER SHA Vs GOVERNMENT OF KHYBER

PAKHTU\IKHWA
| .

Before t‘ne‘ '18"h constitutional  amendment the employees of
Dlrectorate General of Special Education, Is laﬁabad were allewed.and since
01.04.2011, '-af-e the 18" amendmaent thay were working \.u";c'k:;' thae Seeralary,
Social \/\mlmrr’ Departme n t, Fhvher Pakitunk Inm Tl Hn‘ﬁ c"%«'m':;\it;\i:j:", anel nlnan

(01.01.2012 the petitioner were ."e.ce:vmg Fealin . Professional ,f-niic;-'-/-./::.mf:r_;' vicie

\

Finance Divisidn (Regulgum Wing), Islamabad Netification (Annex-y,

2. o Fhls d[loquce was &t pped bv Fe‘de;ﬁa! government aniu accordingly
S hae petrtxoncr= ﬁllcd a service appecal m Federal Service Tribunal, 1y lm.\..‘luul nnel
on ,1,&.0/.201/,\ the Federal Service Tribunal decided in favour of the pelitoners

| (Anmex-i). R - SRR

3, Whe l-edeml Governn ent then challenged t the judgmani / domnlnl\ of -
llm Federal Scrvncc Fnbunal in the Supxcme Court of Pakistan bul lnu apex eourl

- also decided in favourofthe petitioners (Anrex-ill).

4, A‘ter shlfmg the services-from Federal Covommcm to ‘Provincial

Government of Khyber Pc‘f\htun khwa, the cn“p'ovees of Speual Education were
receiving the' said Howance orov ionally.-on 13.06.201¢8, the%\ccoun‘ﬂﬂ O"ficer :
(PR-04) office of the Accounta*‘ General, Khyber Pakhtunkh w‘a has wrnhen a
“letter to Deputy Commllssl,K:)nO' Fe nawar with a & copy to Director . So zalv._,VVeIfar,e
and SccrcLary, Fxnam‘ ‘D:epe rment that budget for the ~l~ledl”'1 'A!iewa:'w-* has
" been allocated but the same ha s not been. uploaded to the SAP © O"de ar Sys lem
lill date. Accountant Ofﬂcer (PR-C4) furthcr clarifiec .that the Acceu'"\lam Gonaral
Olfice has released the\eayment {Health Allowance) to these cmploy( es A lhe
larjuest of Social Welf‘are!;Depa"tn entin comoliance of the JUdOn"(‘H{ of Suprome
Caurt of Pakistan dated 117 01.2018, O(O\’ISIOM?”‘J/ ana cubJec’t to its numl.mll)llil_‘,/

1 |
5
}

|
i

|
i
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PR Y Y .
ol Vi ‘fy | GO\/“‘R'\‘Y\' ENT OF w—wem 0 AKHTUNKHWA ¢
A t\‘,,\ ,u/ ZAKAT, Uet-tR,C”(‘t oL WELFARE, SPECIAL i ZHUCATION
% SR P ta \nfotv SIMPOWERS MENT D;: ARTIE ENT
- SKJMMARY‘ OR Pc’ovn\mm CABINET =T

suhject:- ‘HRAWL O '\'-'\Ef;_\_t:jj'_;_-a_,g_t__l__gm.g_\_\gﬂ. m
‘ - SPECtAL E‘DUCAT\O» |

\NP No. 430/20 18 NAZE
CpPAKHTUE NKREWA

/

|

frorn Finance Department Khyber P akht unkhwa and that in case thf released

" pudget s not. been up\oaded io the SAF System, the pa\/mem of Health

HOW&HCL,W\H be stopped (Anne,\u) L Tl

. \
5. - Accordmgty the employees of Specxa\ Educetton ﬁttl—d 2 wru pet\t\on

under  article 499 ;of the' consututlon of pakistan, 197Q and mquesut for

Pzzttt\‘\tunkhwa and for contmuatm of Health A\towance On 19 ()0 901 18 nn
areor sheet issued by hm\ tonm Ahle Court in ihe sulzject wiil petl tnn e t)t\ ut
r.\h’_n-t(f.té*d the gecretary, Fmaneo Ne par’tment Khyber D.-:xt\.\tunk\w V1o porn n\n\\\y
appear hefore the: c‘ount\on O 1.2018. 10 comp\mnec with the court outu\ e
secretary, t—mance Depaxtment sopeared. bc,fore the court on 04.10. 2018 an d he-
honorable court chrocted tho Snern ﬂry,- Finance Dop artmaent it Pm\x L mn A

Health Attowance shall not be deducted from the petitioners (Annu-_\/

\ t - .
6. Finally, m comphance with the orders of Honomb\e Peshawm' H'\gh _

~ Court peshawar the Secretary t‘\nanCe Dopai‘tmer\t requested vide h\e office
letter No. SO(th)lFD/S 2521/20\3 dated 01.10. 2018 -advising thls departmont

to move a S ummaly beir q LhC /-\’tmmstrattve Depf\nmcnt after tho»ough analysis -

for the aponova\ to Chief Mln\SLOl Khyber Pakhtun.\h\:\/a (Annc,\-Vt)

7. Pursuancc to the ordar " of Peshe xwat t.tgh Coult Peshéwat dated
04.10.201q the Ch\ef t\mmst Ktwbex Pat\htunkhwa is: rmuceted o allow the
Healh /-\\\owanco to tho pct\\mnm.\ and \mptum Al the oreer of the Honari Pt

courl. ;

suapensmn of the abo mmt\oned letter  of Accoentant Oenmn\ K\w\zcr R



;/ l/’ . ' ) ' t\t i
SE ‘\} GOVER WIENT OF KHYBER PAKHTUNKHWA -
N :&;’ ZAKAT, USh“‘ 2} SOCIAL WELFARE, SPECIAL EDUCAII.ON
ooy o &wo\mm | ENPOWERME MDEPARH\ALNI
S ' | \t
| S Ll
‘SrUMMARM?FOR OROVINCIAL CABl’\lEl

iR

VVuHmc‘ responded and pnovull-a the requisite information. The Financo Lopinont
l\llylml' l’l|\|1lllf\|\|qul pmpuntu tal e subjeel case pay besplaced  belor o
- Provincial Cabinet for applopruh. orders with regard to lhe approval ol he: pmpm.ml

mallors (Annex-VIl). - P ' . _ '

I
}

| . :
ntrondy accordoed approval to place the subject issue bolore he

Cubimelfor approval please,

Women = mpom~rm.n Dﬁm«lui"’. {

sllownnee in light of Courl Deci: uon aonowilh tho s s of ovar-pay monl and othor ntliod

9. ~ The Chiéf Minister; Khyber Pakhtunkhwa in Para-20 of the summary has -

16, The Provincial Cabinet Ts racuested to aliow the Mt the
pelilioners and implemeant the grder of the Fonoraiio Sovrt, “-N\
. : ’ N\
. — \
/ 4
/o I'!
/
/ // .
'/»" A N I N e I
‘ =7 S ey
(MUFAMNKXD” IOREES KHAN) -
Sccretary to Government of }\h\'bcr Paknhtunkhwa
Zakal, Ushr, Social Welfare, upc\,ml Ecucation &

“Subject:- DRAWL O F HEALTH ALLOWANCE B8Y THE EMPLOYEES OF-":-.-._;-

SPEC‘I/\L EDUCATION 4 | ]
vyP N, 430/201@ NA/FFT SHAH VS _GOVERNMENT OF KHYBER -
PAKMUNKH\/\/A : . R .
!Z: ‘ .
8. On the observauons of Finance Department the departent o Bncinl

meeting ol Provieiol -

} 2L



ESTABLISHMENT AND ADMN: DEPARTMENT

~ { CABINET WING ) : \rk
: No.SOC{E&ADI-24/2019 o 3
_Dated Peshawar the zﬁffj;_CQ;E?‘?;?E,:&QE?J?.W '

a

ot g or s

The Secretary to Govt. of Khyber Palch‘tﬁnkhwa -
Zakat, Ushr, Social Wellare, Special Education & Waomen -
Department. . R -

SUBJECT: DECISION OF THE

DECISIO! CIAL CABINET
DATED 22.10.2019. ‘

MEETING OF PROVIN

Dear Sir, : T . g

"~ 1 am directed to forward. herewith the following decision of the
meeting of Provincial Cabinet held on 22.10 2019 under the: chairmanship of
Chiefl Minister, Khyber Palhtunkhwa fof implementation. o
[AGENDA ITEM NO. 18 — - |
| DRAWL OF HEALTH ALLOWANCE BY THE EMP LOYEES ' OF SPECIAL
g1-EDLIC?;»fﬁiﬁi’lfb’N. WP.NO.430/2018 NAZEER SHAR VS GOVERNMENT OF KHYBER |

‘ \ Degision of the Ga‘bineh |

ey

E : Tha‘{}ab?mé@' a";ipa‘?oaéed_ Health Aliowance to tne devolved employees.of |
. \ Speclal Education irstitutions at me;rstet:fzﬂne runriing basic pay. -

|

‘, o
\lmmemanﬁnq Department: Zakat, Ushr, social Welfare, _Spe_cgai,ﬁdg:cahon-.&.J :
,ﬁ ' - Women Empowerment ' __

s

>

2. -1 am request that an inip’lemgn%anom report of the Cabinet
decision as required uuder.mﬂc 95.(2) of the Khyim: ?akhmrq:;h\v_va Gavemmem
Rules of Business, 1985 may kindly be fyrnished on 1OP priority Hasts. to the
Cabinet Section, Ad‘minéisftraﬂqn .Dﬁ;pammiz.. : . .

v

& DATE EVEN. ﬁt’r
DA Rl v i e

L ceretary Administa ers D‘epa-mmentﬁ : ,

| P.S toSecretary Administration DEPEETR 0 tion Department
rl> PA to Additional Secrctary {Cabinet) f\dmmﬁuatwﬁ ~D‘P_,éf tm @n"
?3 : pA to D.c'pﬁ‘W‘ Sectemry"(@_abinet) v&dm*rmstra’tmn-i Departmen)

 GECTION OFFICER (CABINET)

 ENDST.HO.

,;,&f”“%« . GOVERNMENT OF KIYBER PARKHTUNKHWA o @
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SOVER S0 o7 WKHY RERY ARKHTUN KHWA
e A MOD el ,ff‘fLRT.W?ﬁ,EN'A‘i‘ o ’

Dated Peshawar the 25-1 1-2019

I\XOTIF\C/—\TION'- 4
- FD_b ' ' ' -
puUrsuanee of the Supreme Court of pPakistan civil Appeal
& Others yls Federal Government of
‘Pakistan. through Secretary’ Capital Administration etc,” the Government of Khyber
pakhtunkhwa (Provinc‘\al Cabinet) has been p\eased to approve Health Allowance at the:
rate of one running pasic pay 1o the devolved employees working in the special
_ Education Institutions from the date of their devolution 10 provincial Govt of Khyber

Pakhtunkhwa.

uo.Fmg,Q_gR-u)aJ/'zom} In

s

No.8M/2016 titled “WMuhammad Atiqg.ne—Ur-Re\'\man

said’ al\ow‘ahce will be adm'\ss'\b\e ‘on\y""'{'o'the employees of

The above )
htunkhwa de\zo\ved under 18t Constitut'\ona\

Special Education Institutions of Khyber Pak
_ Amendment. ’ o

secretary 10 Govt of Khyber pakhtunkhwa
Finance Department "

=hdst: NO. g Date Even.

,_,________"_,.,.__-———___,_,__———

Copy is forwarded for information and necessary action to thel-

1‘_/ACcountant General, Khyber pakhtunkhwa, pPeshawarl. - ‘
9 Principal secretary 10 Chief Minister, Khyber'Pakhtunkhwa. ,

3. }Principai'Secretary to Governor, Khyber pakhtunkhwa. . - o
4. Secretary to Social Welfare; _Spec'\a\ Education & Women EmpoWerment Deptt.

5. Directof. FMIU Finance Depaﬁmant, Khyber Pakht@nkhwa. :
PS to Minister Einance, Khyber pakhtunkhw |

7. PStO Secretary, Finance Depar ,
g. PS10 Special Secretary, Finance Department, Kn

9. PAto Additiona\'Secretary (Regu\at‘.on), F'\nancef
10. Master File. o . : S

AW - SE 25N OFFICER (SRAD
D  FINANCE CEPARTMENT




To,
The Chief Secretary, :
Khyber Pakhtunkhwa, Peshawar.
Subject: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH -

Respected Sir, .

ALLOWANCE TO THE APPLICANT W.EF. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION

INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012.

With due respect it is stated that I am the employee of Spe01al Education

" Department and is serving as Supervisor (BP-17) at the Government Institute for the
Blind, Swat, quxte efficiency and up to the entire satisfaction ‘of my superiors. That the .

Provincial Government approved Health Allowance at the rate of one running basic pay

to these devolved employees working in the Special Education Institutions from the date.

of their devolution to the Provincial Government. That the employees of Special
Education Institution under the Federal Government were receiving Health Allowance
which had been -stopped/deducted- from their salaries against which those employees
preferred ser\}jce_ appeals before the Federal Servj,ce ‘[ribunal, Islamabad and the same

have been allowed in favor of the employees vide judgments dated 05.10.2015, .

11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared
entitle for receiving of the health allowance.' That the respondent Department feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the SLlprelne Court vide

its judgment dated 17.01.2018 and entitled the employees' of Special Education
Institutions for receiving of health allowance. That it is pertinent t6 mention that the.

Government of Khyber Pakhtunkhwa Finance Department issued Notification dated
25.11.2019 in implementation of the Judgment passed by the Hon’ble S: upreme Court of
Pakistan in' C.P No. 811/2016 and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from the date of their
devolution to the Province. That in light of the judgment of Supreme Court and
Notification dated 25.11.2019 the applicant time and again requested the authority
concerned for the grant of Health Allowance in light of the Principle .of Consistency but
no reply has been received from the quarter concerned. That the applicant f{zeling
aggrieved from the inaction of the authority concerned. by not allowing/granting Health
Allowance similarly to the other employees of Special Education Institutions preferred
the instant Departmental appeal before your good self for the grant of Health' Allowance.

It 1s therefore most humbly prayed that on acceptance of this Departmental
appeal the concerned authority may very kmdly be ‘directed to grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolution to the Provincial
Government of Khyber Pakhtunkhwa. ‘

: “4 & 3
Dated: 12.01.2022. Aﬂ ;

"~ You’ re(() edie zptly

N

Habib Ullah, Worf(cr (BPS-07),
Govt: Institute for the Blind, Swat



a
! VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Habib Ullah ___(PLAINTIFF)
(PETITIONER)
VERSUS
(RESPONDENT)
Special Education Department (DEFENDANT)

I/We_Habib Ullah
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to

appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022 W

CLIENT,

v

AC%EP D
MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5™ Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



