13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. q

(Kalim Arshad Khan)
Chairman

23™ June, 2022 Learned counsel for the appellant present.

16.08.2022

Let pre-admission notice be issued to the other side for

reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

Learned counsel for the appellant present. Mr. Kabirullah

. Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.

Learned Additional Advocate General seeks time to contact the

respondents for submission of reply/comments. Adjolrned. T'Q‘;;v.,,

come up for reply/comments as well as preliminary héari,ng oh
13.10.2022 before S.B.

i

(Mian Muhammad)
Member (E)



S.No.

Date of order

Court of

Case No.-

' Form- A

FORM OF ORDER SHEET

/2022

proceedings

Order or other proceedings with signature of judge

2" June, 2022

2 3
31/05/2022 The appeal presented today by Mr. Mir Zaman Safi Advocate may
be entered in the Institution Register and put up to the Worthy Chairman for
proper order please.
REGISTRAR ,
ﬁ&/ﬁé’V}L This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on 2 Ecbé - 22 Notices be issued to appellant

and his counsel for the date fixed.

CHAIRMAN

Counsel for the appellant present.

Learned counsel for the appellant submits that similar
connected appeals are fixed on 13.06.2022, therefore, the
same may also be clubbed with the said appeals. Let this

matter be fixed with the connected appeals on 13.06.2022

before S.B. ‘ :

(Kalim Arshad Khan)
Chairman
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'BEFORE KHYBER PKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
CHECK LIST '

/ - otipceloirr DA

Case 1 itle: W /fd’/f// >7. VS (S . .

S.# _ COHtCﬂltS “.YN_, R
l. This appeal has been plesented by:

/ Deponent have signed th

Whether Counsel / Appellam/ Responde|1t

2. legu isite dc documcnte’ .
N - . e — N [ ‘.'_ R ___ e tma e Lt ,.1..-_.__.—- Vs
3. .Whether Apgeal is > wnhm umc" o .
- 4, Whether the: enactment undcr Wthh the aggeal 1S ﬂled menhoned" :
5. Whether the enactment under which the e appeal is filed | )_g correct? -
6. - | Whether affidavit is appendcd’? N -
7., Whethel afﬂda,vn is dulz_a_t_ge_s}_ed bLoL_Qege_xy oath commlssmnu?
8. 10 er! aoed‘7 v :
9 . | v
B Qublect fumlshed S
10. | Whether annexures : are legnble” ' L
11. Whethex annexurcs are attestcd" _

12. - 1ethe1 copies 0 of annexures are 1gadable/clear°
13. | Whether copy-of an_cal_ls dCllVClCd 10 A.G/D.AG?_
Whether Power ‘of Attorney of the Counsel enoaoed is attested and

(R \\\\\\‘ \\‘\“\\\.

14. | signed by Qeutlonel/ap_pellanl/les_gondcnts7 I
15. | Whether numbers of ref ferred cascs given arc correct? '“ o
16. Whether aggeal contains cuulnos/oveanunO" o o
17. Whether list of books has becn pnovnded at the end 91»_[1_19 appeal" o -
18. | ‘Whether case relate to 11115 Coml’ S e
19. | Whether requisite nu numbm of spare ¢o COplCS attachcd‘7 I < P
20. - | Whether comgletc sparc copy is file filed in separatc file cover? . R / '_
21, Whether addresses of parties giv given are. complete_"___‘_____# _____;__,._*-.,!w{ﬁ___ L
22. | Whether index ﬁled" I o e
23. Whether index is correct? ' ‘ S T ]

];

24. Whether Security and Process Fee dep051tcd‘7 on
' ‘Whether-in view of Khybel Pakhtunkhwa Service T ubuna] Rules 1974

25. | Rule 11, notice along with copy of appeal and annexures has been sent
to respondents'7 on S, | L
%6 Whether copies of comments/1eply/rejomder submitted? on ] :
2'7 Wlnetllerre‘z)?)les ofcommcms/lcply/rejomdel plowded'15—-0“;)”1';0?&?__—~ -
. \______._,...__L__ -

party?on i L ,

Itis certified that fo‘rm"l1tlcs/doeumematlon as rcquncd in the above table ha e been fulﬁllcd
Name: zm g ’

Signature: |

Dated: .
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
< D
APPEALNO._%>3 nox 5c£§§.$
‘ peshawW®
REHMAT KARIM VS SPECIAL EDUCATION DEPTT:
INDEX

S.NO. | DOCUMENTS ANNEXURE PAGE
1. Memo of appeal | e 1- 4.
2. Stay application | .. 5.
3. | Notification dated 01.04.2011 A 6.
4. FST Judgment B 7-13.
5. Supreme Court Judgment C 14- 21.
6. Letters D 22-23.
7. Salary slips E - 24-26.
8. PHC order sheet F 27-28.
9. Summary & decision of Cabinet G&H 29- 32.
10. | Notification dated 25.11.2019 I 33.
11. | Departmental appeal J 34.
12. Wakalat Nama TR 35.

APPELLANT
THROUGH:
MIR ZA SAFI
ADVOCATE
Office: Room No. 6-E, 5" Floor,
Rahim Medical Centre, Hashtnagri,
Peshawar.
Cell: 0333-9991564
Sir,

Spare copies will be submitted
after admission of appeal.

M
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
W L( 5 Khybor' Palghtukhwa

Servige Tribunal

apPEALNO. 85D no2 gsq

Mr. Rehmat Karim, Chowkidar (BPS-04), Z§Z2a22_—

Govt: Institute for Mental Reiterated & Physically Handlcappcd Children,

CRItral.eeeeeeenereneesnsesnsesnssuessaciariassssenssensansesssosessnessnsns APPELLANT
VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may Kkindly be
directed to grant/allow professional allowance to the appellant in light .
il"”‘T‘:""’da‘yof the judgment of Apex Court and Notification dated 25.11.2019 from

va_ W the date of devolution under the 18" Constitutional Amendment to the

Regi tral‘ Provincial Government i.e. w.e.f January, 2012. Any other remedy
Z/" 5\% which this august Tribunal deems fit that may also be awarded in favor
of the appellant.
R/SHEWETH:
ON FACTS:
1-  That the appellant is serving in the respondent Department as Chowkidar
(BPS-04) quite efficiently and up to the entire satisfaction of his
superiors.
2-  That the Institutions of Special Education were working under the control

of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



-

Province before the commencement of 18" Constitutional (Amendment

Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employecs of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

AT E X UL C e v e e eeenecsssosssssssesssosssssaseosssssssensssnsssssessssasssnnssssossss A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2013
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUIC...civeeirvienirinneriieterenionneenen C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached aS anNNEXUIC...veiveiriiniiiiieiieiieiiteiiiierentieeeaiesnsonnn E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexXurc..eeeveeneneneenenaenn. F.

That in light of the directions of Pcshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chicf Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
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for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the. Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annNeXuUre....ccvveeeieeiiareeiineiiinnens G & H.

8- -~ That the Finance Department also issued Notification dated 25.11.2019 |
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUIE..veveurreerenreaaersreosaesarsnncassenes I.

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATINIEXUT . v s e eennneeeennssossssssessescssnssssassssasnnsssssssssssnnsesssssssssases J.

10- That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

'F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



-

G- That according to Article 38 (¢) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance sunllarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any

other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

RIM
THROUGH:
MIR ZAM AFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2- SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
' PESHAWAR

APPEAL NO. 12022

REHMAT KARIM VS SPECIAL EDUCATION DEPTT:

- AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

ATTESTED | '
MIR"%(A' SAFI,
Advocate

High Court, Peshawar
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BETTER COPY OF ANNEXURE-A .

No. F, 11-19/2011-Coord (Pt)
- Government of Pakistan
Ministry of Social Welfare & Special Education -
* Islamabad the 1™ April, 2011

_ »NOTIFICATION

On reorganizatioh of Federal Secretariat in pursuance of Constitution (Eighteenth
Amendment) Act, 2010 (Act No.X of 2010) the following Centres under the
Ministry of Social Welfare & Special Education are transferred to the Social
Welfare & Special Education Department Government of Khyber Pakhtunkhwa. :

NoBE TN B NIV R N VO N R

Special Education Centres for Mentally Retarted Children, D.I. Khan.
Special Education Centres for Hearing Impaired Children, Swat.

National Special Education Complex, Mardan |

Vocational Training Centres, for Disabled person, Mardan

Special Education Centres for szually Handicapped Children, Kohat.
National ‘Special Education Complex (PHC, MRC, VHC & HIC) Peshawar.
Hostel Facilities National Special Education Complex, Peshawar. :
Vocational Training Centres for Disabled Person Peshawar..

. Special Education Centre for Visually I Iand1cappcd Chlldren Charsadda.

10 Spec1al Education Certre for phy51cal handlcapped (,hlldren Abbottabad

1

(Muhammad A.l‘taf) ‘
* Section Officer (Admin)

%
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Sccxc(m) C"t)n( il Admnu.stx.:('on & l)v.\'t.lol.uu.u( Division,
Sccx ctary, Finance Divi lsmn md ACI’R Isl imabad,

" Date ol'lmu(uhon : 04.04.2016. cle.

Datc of hearing . : 17.07.2017 . ks
Datc of Judgment :18.07.2017 : ' o g
. Befor¢: Sycd quﬁqixc Hussain Shal, and %
C Sybd Mulhiammad Ha’mid Members.: f
: - H
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Officer, Finance Division, Azhar Nadecem Ayvan, l i
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Senior Auditor, AGPR s D. ll. ' ' ‘ ‘ K
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o _ administrative control of CAND and, thierclore, the.
e < entitlement v “eligibitity  shall be taken  into

consideration in the light ol -l.uus of eael

’ tl\.p.trlm\.nl or t.nlll) sv..p'\rah.l)'

5.7 .l order to mcet the ends of justice, it would be
S appropriate that recovery of the Health Allowance alrecady
B paid 1o the. cmployéis is recovered after a speaking order has

" Sceretary C ADD ;h'xll pass a spwkxng ordcr prcfcrab'ly ‘within .
~ 90-days.” K

NSN TS E NNN

‘The Scerctury CA&EILD alter pum::;ug ‘the record and ailording .llwl :

opportugily of hcm‘ing 1o the authorized rcprc-;cnlnlivcs ol the

‘pv..uuoncra (umv appellants) nu 14.03.2010 p.lsm.d the' ordc: dated

21.03.2016 ’md dcchn,d the CA&DD's - leticr d.xu.d 13 03.2016

' -allowing Health :\llmv.mu. to the DGSL unpluyu... unlaw ful, .u_;:un..l

the rulces, \'oxd .xh xmllo .md dirccted the AGI’R lo recover the said

Allowancc from their salarics in. casy ms&allmcms.

2. In tlus backdrop,the :\ppcllams ﬁlc.d lln. instant uppcwl\s with

i)

the following pr'wcr. :

*“1t is, therefore, most rcspc.clfully prny’cd that the:
‘appellant being cntitled to Health Allowance being
covered’ under category of Health Persosncl, the said
order dated 21.03.2016- by . respondent No.l may
therelore, be set aside and it be deelared that the uction
“¢{ respondent Mol in withdrawing the suid @ llov'am.'i‘

and recovery thereof from the salarics of appeliants, is|

malafide, illegal, violative ‘of principles of locus
pocnilentiac, unfair, unjust, unrcasonable, arbitsary.
fancilul and capricious and ‘that arc cntitled (0 receive
the- same, [rom the date it has bcc.n withdrawn and

stopped from piyment.”

3. , 'hc"lblixrncd'co(xm;.cl for the appcllants argucd tha

. 505 W STIHRICS/20T6, e, with M.,

pcllanls being Federal govcmm-.nt Scrvants under  Article 2

" been passed by the lcamcd Sceretary. It is expected that tie |

the

0 of

Constitution of the Islamic chubhc of Pakist

an, 1973 and covercd mdcx’

Scction 2 (b) of Civil Scrvants Act,

1973 werc cnmlud to all pn' and -

" allowances pru\.nbn.d by r\.dt-l‘.li Government for its uupluycw. v nrlhcr :
~ stated that financial dircetive contained in Mxmstr) of Finance |O.M.
Nc; i(l3)R-2/"0Hr dated 06.02.2012 -was’ \mambxguous and clcgrl} :
supuhu,d admissibility of [ealth ‘Allowance. to .\ll lu.allh puson wli in_;

i
S‘lid 2t

«©

cmployment ol lmdu'.ll Govunnu.nl in BPS bs.lu...u. hul d-:spllc Uye:

potification of the Finanee Division, the appellants were »“‘-l"’?v““ of lhc

Ao ;'" sl . : _
Eoderal Larviti itunat - S e
SR !"]'lﬂ": . . N . !
i
4
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e 1 -505m-57.i(mcm-nlﬁ,’cxc.wim M.bs,

""d bC“CUl‘ IH <'ll‘110'l of lm \u:,xon the learned - ¢ounsel for the

’ appcllnms r\.fcrr-d 0 the jue lements of I'§ (lnlcd 05.10.2015, 11.01. 2016,

18.05. 2015 and- 14,12, ’mo p.n.\cd in /\ppunl i No. ""4(R)Cb/""()l 867 o
372(R)C:>/20'l'.» H70 1w 1iss, SEEVINT IZSHR)CS2015 & 38] 1o
: ,405(1{)CS/20"16 and  praved [for the <mm. relicl The lt.nrncd counsel

vehemently Argucd that (he .Lspondcnl I"mancc. Dwmon e

s blowing hot
and cold in lhc same breat)y .

Gascon llu, one h.md it h.xd .quiUud the c)uisii of

. lhc. .1p,;ul...nls in p..... 5wl their rwise. Comnents filed ahe Hanble

e Islamabay ngh C.oun Istamabad wlulc on the mlu.r hand, llu.y (lc.(.luu.d . RE

“the mmc Ll:um vuh. uulcr d.m.d 21 03.,.016 Lle conu.ndcd that the benehii 4 iy

-oncC yranted nnd acted - upuu had created i vestéd right wlm.h muld not be -

, \\'uhdr:\\\'r. umlnu.r.nll\'. in violation of pmlcxplc o(‘ watural justice, The

lcnmcd c.omm.l lor the .xppc.ll.ml lasily’ argucd hat xmpugm.cl orders were

void ab initio, coram- nnn-;mhcc and  having no sanctity of law gy

S withdraws) / Stoppage of salupey nownied pumslunuu which cuuld not .

be .awnrdcd wulmu( adopting the dye nrocess ol [ pmvulc(l undcr llu..

' (.:ovumm.nl Scrvants (I llu.'t mey xuul l)l'.upluu.) Rulgs, ‘)73 ‘ , R

4, - The :tppcnl\ were xcsn:tul by the rc:pondc..nls It was sln(c}—i

th:x( (hc s.ud 1”0\\:\mc “.u Lot .ldlllﬁblhlc to the nppcllnn(s as they did ne
- fall pmlcr the detinition of hul.h

E d person who! hcld a pos( inany institute or orgamzauon dclwcrm 3 services

l
Petsonncel because: h:..nllh personnel meank, - : l
1

“in the. health scctor and mcludcd in Schcdult.-l It was furlhc.r submxltcd tha

the Hcalth Allowancc was :xllowcd provisianally (o the appellants. by the

AGPI\ on the basis of C/\DD Dmuons letter dated 06.08: ‘.012 bul

st’xbscqucntly that va:sxon sent a rcf'crcncc o lht, Finance vamo'l lo scck

ils concurrence for adnmsnblhl} of Hmllh Allowancc which u,gxcttcd the . . L ' B
same on 14.03.2013 on.the ground that lhc.y were mvolvcd in the pro_ccss
- of cducauon, training . and rc.hnlnh(.umn of disabicd. uh:ldu.n and peesony
wnlh ('l\.lblllllLS and; hence. cauld ol be declared ay “health pursonnel (o
beenme entitled for the said .llluwmlcc. The CADD on’ 13.03.2013 m ity

o
commumc.mon to AGPR conv c\s.d sam.uon of the Huallh /\llowancu o . o

{

)4

i

L)

_ DGSE cmployccs witheut conc urrcncz. of the Finance Dmsu.n sand the | 1

AGPR  made Frovisional pavment” 10 the appcllants, - which was I

' ‘ i

subscquently discontinucd .nhu’ \crllu..umn ol’ entitlement in“order o :

, - prevent the misusc of this '1'10\\an'.,c by nou-cnlillcd personnel: It was i

submnucd by respondent Na.2 that health .xllow'mcc was granted- wnh &lu.

. —
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- C@ § T 5 V56510 :-73(1()6:3/2016; cte. witlh M, s,

#\ . - .1pprn\.ll oF the Iime Ministcr, ll'u;ough

il summary spccmcally mow.d lor -
{ R !hru. iLderl Gu\cmmcnl Hospuuls i.c.” Pakistan Anstitute’ of Medicay
- o .Scu.m.ca .G, Poluluuc and N.monnl lnsu(u(c of Rehabilitation Mcdxcmc

,I'Iu. D:rcclor.m. (n.m.ra! of Special Eduw(mu & Socx.nl Well:

are, bcing -
- t.(lm..llmnal body, ds.xl( with" the-. pxoccas ol‘ cducalion, l.rammg and
o o n.lmbuluauon of'dx...lblg.d cluldrcz 1 and. pcrsons With disabilitics, \vluch wils

carried out by a. mu.u-vrot‘cssxoxml lc.xm mcludmg lcachcm pxofu51011nl=

douors .xdnmu'.u.uur-.,. ministeria| wd supportive / .mull.uy \x.nu id nut
fal’ within lhc ambit of health organization and could not be declared ay

*health pr.rsouncl oyt Uu.‘...ud .lllu‘w:uu.v.. The respondent NuJ i.c.

AGPR in its parawisc commcnls subnuucd that the xdcnucal cascs uucd Dr.
Farkh F. Lodh:, cte. vs Sccrctary Fxn:mcc were stil]” pcndmb bc.rorc lhc
Hon'ble Suprcmc Court ofPaklsl:m g l

. P S o Wc lu.'ud lhc Ic:xmcd counsci. for thc pamt:s and pcruscd thz.
' " record. S 3
. 6. i Uu. m..mn .nllmv.mc«. cqual 1o anc basic p:xy o!‘xunmng ..ll.u'y

was grantcd to (e hc.lllh personnel iu the unpluynu.nl ol Federal
Govunmcm. in IS, .‘n.lu.nu, witly clleet lmm ()l 01 20]2 I was mmlc.
admissiblc” 10 non- cll'nc;:l cadres., In reply to a qm..ry raiscd by AGPR vide -
. “letter  No, TM/18- 64’C.’>IIP/HJ’5/20H lZ/lS .ucd 12, -03.2012, ~the _ .
chulauons ng of the' l"m:mcc Division vide U. O. No.F° 2(13)1{-2/2012- Tl | ’
172 dated 27 03.2012 rumishey dv.ﬂmuon of the health pcrsomu.l by stating » SRR

_that *healih | pcrsonncl meant a persons who hicld a post jn any institute or _ :
organization dclivcrml, scrvices iy - the. health seelor and included ip - ;

Schedule-l, but did not include | person Who was on (lcpulalion o the

Federa) Govcmmcn( ('rom any Provmcc. or othier autliority aud who wiis. on
conlrnct or on work chargcd bas:s or who was paid [rom contmgcncxcs
- The appcl!ants arce ncither tlc;:umuoms(s lrom any Provinee or other
) authomy nor have been” cngagcd on conlract O on work" chargrd basis. '
- They arc also’ not being paid. from contingencics, On llu. con(r.u‘y. they are
civil servants under section 2 (b) of the Civil Servants Act, 1973 ang are -
dchvcrmg scrvices to the. disabled cluldrcn / persons. -The bcncﬁcmncs /- X P
appcllants compnscd of Acudcxmu and Admlmslmuvc Cadrcs Accoudmg '_ S

to the dcﬁmuon {urnishcy bv the I‘mancc Division vxdc their u.o. dated ANy '

27. 03 2012 thc appcll.mls arc umllcd to Jealth-allowance, In - paras-6 «K. 7

undcr Facts ot‘pnrawu.c comments filcd bc(orc the Hon’ blc Islamabad IImh
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D et ao,

(_) 56.) lo’ 57"‘(R)(..‘§/"0|( ch. with M. %,

. Court 1slam.nbnd on' hch.m ol .Sc_v..n.mry Fi umm.c ansmn in Wreit. l’clili'uu.

- “Nau 4007-20!4 it was calc"oncnll) admitied” that in’ April, 20/

4 Mxm stry of
C:\DD agmn submitted NIS./ BOx. <ontaining a pmvmon of R, 100 million

as.. HPA t‘or DGSL‘. for ﬁnnnu.tl yo..u' 2014- l'i howwu DEFA u.lu'.t.d lo
cndoru. lhc NXS /-BOs and romruuy (lullu.(ul an amount of Rs.92, 542
million of HPA, leaving’ Rs.7..4§8 million _for- the, petitioners (now

:\ppc!lnm.) e, 24 cmployees who belonged to medical profession and came -

under the eriteria * of cntitlement of HPA, as pi:r DEA (CAL’)D')_

,undcrslandmg D.0o. Aetter. dated  09,05.2014 Was issucd by- FA's .

Organization 1o AGPR for stoppage of HpPA to non-catjtled cmployess and
it Was duty of AGI’R o take action’ on ‘the said - leter and decide

cnllllcmcnx It was prayed lh:u the pc(mon was an .ldmxm\lr.mw. nssm with

- CADD & PGS, theretore, the 5 “Ingmee Dlvmon be (.\c.lu(lul rmm the list

of rcspondcnls Now the Finanee Dwmnn has came up with dlﬁcrcnl
stand, It is nop .|llowul o .lppmh.m. and n.pmb e, No luuc.nl reply has
been submuu.d by the ru,)onduus for du.pnvml' lhc appellants of their.
lcglluuau. rights: A large namber ufunployuc&. of the I° cdu.nl (Juvunmc.n(

similarly placcd. are petting (he said- .ulvnn(ngc Why, Lhcn, the .1ppc“'m(~.

be deprived. js not clear from what has b« i writlen jn the commt.nl\ belore
the llon® Lle l.«.lmnnb.xd lh;_-h (..ounl lslunmbad and “the Federal Servicc

_ Tribunal."This scems to be, dlscrumnntory trcalmcnt oftcndmg Article 4. &.

25 of the Constitution of Islamic chubhc ofl’akxs(an 1973, Further, the

: appc.)l:mts have been dirccted by Tespondent No.] to retund: the paid-

amount \\hxch is against the puncxplc of locus pocmlcnlmc bccausc the * .

Hon'ble Suprcmc Court of P:\kxslnn h.xs consxslcnlly held that thc benefit
once granted and acted upon crcalcd a vested right. ‘which could not be

. C, <
wuhdrawn umlnlcrallv in \xolauon of natural Jusllu, Tt is an c.,l..bhshcd _

latv that bcncl‘ls reccived by a civil wcrvnn( cvw under ¢y oncous order

passcd by lhc compclcnl .m(lmnly wn(hou( .nny ault on the p.xrl ul civil
sevant could” not be pecov cred ‘even if the benelicial ordep was -

sulm.qucntly withdrawn ar rc.cuﬁc.cf We are l‘orxu(u.d W ke this view i

“the h"hl of the Jud:mcm of Hon'ble Suprcmc Couﬂ of Pnkisl;.xu reported in

‘PLD 1992 sc 207. Hence. 10 this extent, the xmpuwncd orders are not

legally su\lmnnbh. and liable to. bc sel .uudl.

7. - : Wc wauld leL o make an cmphas:s on the Jjudgments of the
I'nbunal in Appcals No. “24(R)CS/‘>OIS and 38! to 4_05(R)c3(2016 dated .

\
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’ U3 W ATIHIGUSILO L, e, with K1.Ps,

US.10.2015 and 14.12.2016 wherein the contraversy relating o Health
Allowanee has already beess resolved. When confronted with the said lact,
the respondents have failed 10 deny the fact, As such, the action ol the

respondents appears 1o be incongistent in the light of the albrcmcnlioncd

judgments on account ol Asiicls 23 of the Constitution which guaraatees

cqual rights and Lq\hl] protection of law {or cyuy citizen. To cnsurc
umfommy, rule of consisicncy nfxusl be applicd while cohsidcring the casc
ol l-ln:' x||||\;'|l||;-}:.. Ninwe ll‘w Phoo "Bl Apes ot wvidde il.r; j\ul;ih“nﬁ“l b the
casc n:p.orlcd as 1996 SCMR 1185 h;ls‘alrca(ly hicld thut “rule of L,oéd
povernance dumiandy ihai the benefiis ot the suid decision be \.Al\.nds.gl lo -
other civil servants .|l\u who umy uat be partics to the lmbnuun. mslc.lcl ofl
compelling them to approach the 'lubpn.xl or any other legal forum. Hc;u:t.. _
the claim of the appellants is rcquxrcd to be dccxdcd on the same analo: Y /
principlc as framcd in the cascs of Dr. Farrukh Fi iaz Lodlu and othcrs by the -

Tribunal vidc its judgment datcd 05 1Q. 2015 11 01 2016 and 14, 12, 201;

. ' I‘orcgomg in view and lollowmg thc rulc of consistency, thc" ;

impugned  orders d.uul 21.03.2016 and 25 .03 201(» are st .n.,ndc ;;mh

direction to the respondents to ‘continue lhc Health Allowuncc .xlrc.ndy
grinted to the -l])p\.”dnlh Mn\.c 2012, wd Lo n.luml all dc.dm.uun made in
compliance with the uupu;_.uml uulsl\ withio o pumd ul” une manth rom

the dane the \np\ wl this judpiment is receivaad in their ulhu. Since the muin

Cappeals have, been accepled, ivise. Petitions wre alio ;lcccplud.

v. - Judgiment o apply all the titled appeals mutatis mul:mdi.\'.v,
10.. There shall be no order as 10 costs. - o o
Il i Pamcs :.hall be informed- accordmgly - o T

.

: . A T

o nn:ymm\  MEMBER !
ISLAMABAD | | o ;
18.07.2017 | - B
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BETTER COPY

05.10.2015 and 14.12.2016 wherein the controversy relating to Health
Allowance has already been resolved. When confronted with the said fact,
the respondents have failed to deny the fact. As such, the action of the |
respondents’ appears to be inconsistent in the hght of the aforementioned
judgments on account of Article 25 of the Constitution which guarantees .
equal rights and equal protection of law for every citizen. To ensure
uniformity, rule of consistency must be. applied while considering the case of
the appellants. Since,the Hon’ble Apex Court vide its judgment in the case
reported as 1996 SCMR 1185 has already held. that “rule of good
governance demands that the benefits of the said decision be extended to
other civil servants also who may not be parties to the litigation, instead of
compelling them to approach the tribunal of any other legal forum. Hence,
the claim of the appellants is ‘required to be decided on the same -
analogy/principle as framed in the cases of Dr. Farrukh Faiz Lodhi and
others by the Tr1bunal v1de its Judgmem dated 05 10. 2015 11.01.2016 and

14122016,

8. Forgoing in view and following the rule of consis'tcncy,' the impugned orders
dated 21.03.2016 and 25.03.2016 are set aside with direction to the
respondents to continue the Health Allowance already granted to the.
appellants since 2012, and to refund all deduction made in compliance with
the impugned orders within a period of one month from the date of copy of -

~ this Judgment is received in their office, Since the main appeal have be
~ accepted Misc. Petition are also accepted ‘

9.  Judgment to apply all the titled mutatismutandis.

10.  There shall be no order as to costs.

11.  Parties shall be informed accordingly.

ISLAMABAD

18.07.2017

sl
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[ | Muhammad Att1que ur Rehman B : B - P
etc. | (inC.A.811/2016) R R
Respondents(s) l
o , . : i
For the Appellant(s) Mr. Sajid Ilyas Bhatti, DAG } A f <t
(in all cases) Syed Rifaqat Hussain Shah, AOR i
o ' - Ms. Saadia Kanwal, S.0 Fin. : B
~ Mr. Abid Hussain Channa, S.O Fin.
- Mr. Sajid Javed, Asstt. Legal Fin. i
Mr. Abdul Razzag, AAO MEG ok
Rawalp1nd1 'F .
iz : For the Respondent(s) In-person C ' ‘ ' ( ‘ ‘
For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC | - o s l
(in C.A.216/16) o Malik Itaat Hussain Awan, ASC ' : R
Amicus Curiae: ‘Mr. Muhammad Makhdoom Ali - - l
Khan, Sr. ASC : ‘ ' ) i
Mr. S1ka.ndar Bashlr Mohmand, ASC. '
Date of Hearing ©17.01.2018.
: g o ' , , : |
JUDGMENT S : oo
UMAR _ATA BANDIAL, J.— By leave of this Court
granted on' 23.02.2016, 01.4.2016 and 12.12.2017 in ‘the
several connected appeals before us, the appellant Federal _:. ‘ } J '
Government challenges the judgments ‘delivered on common o f‘ ‘
questions of fact and law by the learned Federal Service Tribunal o *
on 05.10.2015, 11.01.2016 and 18.07.2017. The judgmeris - S
impugned in the connected appeals declare the respondent L {
employees of. different institutions functlomng under the

Directorate General of Special Education (“DGSE”) to be entitled

Ve AL T

to payment of Health Allowance granted by the Federal
Government vide its Office Memoranda dated 04.02.2012 and |
06.2.2012. These Memoranda are issued by the Finance Division

Regulatlons ng) Government of Pakistan” pursuant to

approval granted by the Prime M1n1ster under the Rules of .- ‘
) o Lo
) Business, 1973. It would be useful'to reproduce the two : ,' :
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mmemoranda containing the terms a_nd conditions for the grant of
Health Allowance to eligible persons:
*Gevernment of Pakistan
_ Finance Division
. (Regulations Wing) ’ o
F.No.2(13)R-2/2011 ' Islamabad, the 04th Feb,2012

OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO
. ONE_BASIC PAY AT THE INITIAL OF THE
SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME., : '

) The ' undersigned is directed to say that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all health personnel -
have consequently reverted to'the BPS scheme. In order to
compensate health personnel for the loss of benefits sought under
CSHP while préserving their status as Civil Servants, it has been
decided by the Federal Government to grant adhoc allowance equal
to one basic pay at-the initial of the scale to the health personnel
in_the emplovment of Federal Governinent, in BPS scheme, with
effect from 1st January, 2012. This will be inAaddi"cion to their’
existing pay/allowances in BPS Scheme. -

2. This Division's OM No.2(13)R-2/2011-698 cated 17t
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011. -

Sd./" . ) . O .

(M. Munir Sadiq) -
Deputy Secretary (R-1)7

sk

“Government of Pakistan
Finance Division
(Regulations Wing)

F.No.2(13)R-2/2011-777 Islamabad, the 06t February,2012°

OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE
* BASIC PAY OF RUNNING SALARY TO THE HEALTH
PERSONNEL IN BPS SCHEME. . .

. In continuation of Finance, Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to_grant benefit of one basi¢ pay of running
salary as Health Allowance .to the health - personne] in the.
employment of Federal Governiment, in BPS scheme, with effect
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of -stipend amounting to -
Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House Officers respectively w.ef. 1.7.2011" will

continue.
8d/-- -
(Manzoor Ali Khan):
Sr. Joint Secretary {Regulations)”
{emphdsis supplied)
2. . " Learned Deputy Attorney General has contended

that the‘Health.AIIOWalncc granted by the Federal Government is

, availéblie to health personnel in-the employment of the ‘Fe(’:leral

" Government in the BPS scheme at three hospitals established in

SRR L vl
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‘Islamabad, namely, Pakistan Institute of Medlcal Scnences

(“PIMS”), Federal Government Polychmc (“FGP”) and Nat1onal

Institution of Rehablhtatlon Medlcmes (“NIRM”). The employees

at these hospitals do not have a career structure in place after -

the Career Structure _for Health Personnel 'Seheme Ordinance»,
2011 (“Ordinance”) lapsed on 26.1.201 1.-The Health Allovvanee
was accordmgly granted by the Federal Government as a form of
compensatlon. It is clear from the two memoranda dated
04.2.2012 and 06.2.2012 reproduced above that. the Health

Allowance is granted to “health' personnel”. However, the

composition of the category of employees that are eligible for the. -

benefit has not been provided therein. The respondents who are

several hundred in number are unre‘pres'ented by counsel. In

view of the fact that a large number of employees are affected by '

the instant controversy, the Court has sought assistance from
Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar

Bashir Mohmand, ASC as amicus curiae in the matter.

Mr. Sik‘andar Bashir Mohmand, ASC made able submissions '

before the Court that highlighted important fa'cts. and

documents on record which simplified the ~ controversy

appreciably.

3. It transpires that an Ofﬁce Memorandum dated

127.03.2012 by the Fmance D1v131on (Regulatlons ng) clarlﬁes

that the term “hea.lth personnel” used in t_he above ment1oned

memoranda bears the meaning given to that expressmn: in

Section 2(b) of the Ordinance. This definition refers to the

coritents of Schedule-I,‘to the Ordinance which speeifies the

service providers who qualify as hea'lth‘ personnel. A perusal of

\]

Schedule-I shows that five categories of service prox?iders are.

i




CoL 4

4 & tlassified as health personrel, narnely: Doctors, Allied, ‘Nurses,

I  Paramedics and Support. The services specified under the

categories of . Paramedics * and ‘Support include Teachers,’

=
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‘Audiovisual Operators, Technicians, -Librarians, ‘etc. | , o :
4. The administrative Ministry for the health N &
institutions of the Federal Govemment at Islamabad is the : ﬂ

Ministry of Capital Administration and ‘Development Division A 4 i

ot tnl Aptpiriys EREETR S,

(“CADD”). It is an admitted fact that vide orderv dated

13.03.2013 the Ministry of CADD granted the Health Allowance T

to the employees of the DGSE. and its allied spec1al educatmn

centers/ 1nst1tut1ons 1nc1ud1ng Nat10nal- Trust for the Dlsabled -

(“NTD”) and the National Council for Rehabilitation' of Disabled -
Persons (“NCRDP”)‘ The respondents were thereby. = . :
acknowledged as beneficiaries of the said’ grant and were pa1d

the Heéalth Allowance ‘with effect from 01.1.2012 untﬂ

27.10.2014, when the Fmance Division informed the Accountant

£ 0 I e W 222 M TS R ol 4 35

General Pakistan Revenne (“AGPR”) that only health personnel

working in Federal Government hospitals and "clinics | were
qualified to receive the Health Allowan'ce.l The AGPR | 5;:
correspo_ndingly instructed the DGSE to stop payment of the = . t
said allowance to its employees as no budgetl allocatlon'for the | ) | ,l‘

4 .

e said emolument had been made 1n the financial year 2014-15.

5. The discontinuation o'f-their Health Allowance was - ‘

taken to the Islamabad High Court by some of the respondents. 4 o 0
Vide order dated 17.9.2015- the learned High Court referred the
dispute to the Secretary CADD for passing a speaking order

thereon, , and till then restramed recovery of past payments of

the Health Allowance from the affected employees of DGSE and

W allied centers. The Secretary CADD heard the partles and by

oupreﬂc Co
ts;ax
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order dated 21.3.2016 rejected the entitlement ‘of , the

respondents to receive the saud allowance. The principal 'ground

‘of his decision is that employees of the DGSE were engéged in

the process of education, training and rehabilitation. of disabled

children and therefore did not fall within the ambit of a health

organization. The respondents snccessfuIIY'cllallenged' the Sald
order before the learne'd' Federal Service Tribnnal \_&hieh hae,
inter alid, by the impugned judgment dated <18LO7.2017 declared
that the respondents are entitled to the ‘grant of Health
Allowance'. | |

6. : Learned Deputy Attorney General has contended

structure for the doctors, nurses. and pa’ramedics working in

PIMS, FGP and NIRM, the Health Allowance was granted by the

Federal Government as compensatlon -to the said health‘

personnel. He was, however, unable to -show - any
contemporaneous d1rect10n 1ssued bv the M1n1stry of CADD or
the Mlmstry of Fmance that restncted the grant of the r—lealth

Allowance to the clalmed employees of the three hosp1tals

‘that after the lapse of the Ordinance that had provided a career |

specified by h1m As already noted above, the definition of health i

personnel provide,d in’ the Ministry of Finance Office

Memorandum dated 27.3.2012 is wide in scope and therefore

‘unhelpful to his plea.

7. We have - examined the' definition  of “health

personnel” edopted by said memorandum dated 27.3. 2012 from

Section 2(b) of the Ordmance which is to the following effect:

“b) "héalthperso'nnel" means a person who holds & post in any
institute or organization delivering services in the health
sector and included in Schedule-I, but does not include: ‘

i) a person whp is 'on deputation to the - Federal

Government from any Province or other authority;
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ii) a person who is employed on contract, or on work

AN

Y
a
k]
phulli il o oo

{ . . charged basis or who is paid from contingencies.” o, g ? ™
8. It is noted that the foregomg definition of health ' ;

-1

personnel covers persons holding posts in any 1nst1tute or ' ;

organization who are delive r1ng serv1res in the health sector chat

are included in Schedule-I to the Ordmance Learned Dc*puty ,

Attorney General was unable to d1st1ngmsh the respondents

who are employees of the DGSE and allxed institutions /centers | ) o
-NCRDP and NTD, frcm the pararne'dlc and support staff
positions that quallfy as health personnel accordlng to
Schedule- l to the Ord1nance It 1s not denied by the appellant ' ]
that education, training and rehab1htatxon of dlsabled persons R
are services 'provided.in the health sector. These services fall . |

within the terms of Schedule-I to the Ordinance and .therefore

the prov1ders thereof qualify as health personnel

- oLt

9. . ' Accord1ngly, not onlv do the respondents fall within _

the category of persons who are, in terrns of Finance Division ‘ A |

Memoranda dated 06 2.2012 and 27.3.2012, el1g1ble for grant of - :

L
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the Health Allowance but their entrtlement has in fact lbeen

admitted by both the M1n1stry of CADD and Ministry of F1nance | . i

In this respect the aforernentmned letter dated 13.3. 2013 1ssued - . - i '

by the Ministry of CADD is referred. Also the affidavit of the o | !

Secretary Fmance, Government of Paklstan ﬁled in the

g mmet .

Isla_rnabad High Court pursuant to that Court’s order dated o 2 L,
'120.3.2015 passed in, Writ Pet1t10n No. 4007 of 2014, spec1ﬁea11y

records that the proposal approved by the Pr1rne Mlmster vide

e

Summary dated 25.1.2012 did not restnct ad-mlssrbrhty of the

Health Allowance to the personnel of the three hospitals

Wg/ (identiﬁed by the learned DAG). For that reason the Fmance

e s
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& Division Memoranda dated 04.2. 2012 and 6.2. 2012 made the

a]lowance avallable to all health personnel employed by the ?)D

@

Federal Government in the BPS Scheme o ' o ] ,
10. As a result,.the said allowance was paid to the - . j,
health personnel of the DGSE and its allied institutions until - . 0

27.10. 2014 When the Finance D1vrs1on instructed the AGPR to o A l

‘confine the grant of the allowance to employees of. Federal ' i
Government hospitals and_ clinics. This instruction represents
merely a change of opinhion which is .nOt, occasioned by an : f

amendment in the terms of elig‘ibility for the Health Allowance.

'Therefore as the Memoranda dated 04.2. 2012, 06 2. 2012 ‘and

IR TN e ey T

27.3.2012 issued by the - F1nance D1v1s1on Government of
Pakistan still hold the ﬁeld in their or1g1nal terms, there is no . .
merit in the objection by the learned DAG to the entitlement of | i

the respondents to claim and receive the Health Allowance.

o R

11. ‘As a secondary and also tenuous argument learned A

Deputy Attorney Ge‘neral contended that the HealthlAllowance is

granted under executive fiat without any statutory backing

therefore the same can be withdrawn by the Federal 'Government
at any time. That is clearly a flawed contention. It is admitted

that grant of the Health Allowance and the terms of eligibility to

receive the same 'were determined by the competent authority,
Ministry of Fmance in accordance with Rules of Busmess of the
Federal Government. The or1g1nal terms of the said lawful grant

still hold the ﬁeld These were acted upon and payment of the

Health Allowance to the respondents has conferred a vested

TRTEY

right upon them. In such mrcumstances, the executxve is barred

by the rule of locus poenitentiae from unilaterally rescinding and

/ retrieving the benefit availed by its récipients. Reference is made
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? ‘to P,aki'stan, through the .Secretary, Ministry of Finance vs.

Muhammad Himayatullah Férukhi; (PLD 1969 SC 407) and

The Engineer-in-Chief ﬁmn;h: vs. Jalaluddin (PLD 1992 SC
207). Therefore without a ch'aﬁge of the terms of eligibility for :
the Health Allowalﬁ.ce even tﬁe'-pro,spectivel ex'c;lusion. of the
.respondents from receipt of the bcneﬁf shall éohstitdte arbitrary
and unlawful'éction. |

12. In the circumistances, we do .hot find any'error or
defect in the impugned judgments of fhe learned Federal Service -
Tribunal dated' OI5.10.201'5-,' 11.1.?016' | Vand.. 18.7.2017.
Consequenﬂy, these appeals are dismissed and the entitlement
v'of employees Qf‘ the DGSE, allied institutions/ centers, NCRDP

and NTD to- r'eceive the Health Allowance is afﬁrmed.

Sd/- Mian Saqib Nisar, CJ
- Sd/- Umar'A_tfiz Bandial, J
Sd/- Tjaz ul Alsan, J
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- . | Qfﬁce ofthe '

Accountant General
- Khyber Pakhtunkhwa Peshawar
Phone 091 9211250 53

. No. HAD/Allowanccs/Corresp /2017 18/422 o ' Dated 19. 04 2018

- = To

.~ The Branch Officer, |
~ Pay R011-4 Section. .

3

Subject: ];COMPLAINCE OF JUDGMENT DATED 17 1, 2018 PASSED
" IN_CIVIL APPEALS NOS 1631-2112/2017.216/2016 8
806-811 [2016 BY THE SUPREME COURT OF PAKISTAN ]

3

I am. d1rectcd to enclose herethh a copy of . A. O(TM)~
- No. TM(F)/’I‘-4Q/Health Allowance/2017 18/138 dated 05 04.2018
alongthh Honorable Supreme Court Judgment for further comphance_

‘under 1nt1mat10n to- AGPR Sub Ofﬁce Peshawar accordmgly
ICER (HAD)

G

. D'\My Document\HAD -Scctiori\éomplainf regard.doc
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— OFFICEORTHE . . 1

, ACCOUN I’ANT GENERAL PAKIS'I \ k
~."Sub Office"

: PDSHAWAR

“Ph No: (091 9211278), Fax NO 091 921 1301

No. TM(F)/’I‘-40/Health.-A]low./2017-18/ 134 l l Dated: 05 .04.2018

R \/f he Accounts Officer (HAD), - ' 4 - @ ‘
. . Office of the Accountant General, o 4 -

.Khyber Pakhtunkhwa, Peshawar

Subject: ‘COMPLIANCE OF JUDGMENT DATED 17.01.2018 PASSED IN CIVIL
APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806-811/2016 BY THE -
SUPREME COURT OF PAKISTAN 4

Please fmd enclosed herethh the Accountant General Palustan Revenues, )
slamabad letter No-TM/18- 64/C1rcular/2017 -18 Vol-B- /589 dated 12 03.2018, along-wrth its

enclosures on the above subject. .

~ The Supreme Court has made the employees of Director General Special

Educatxon 1ts allled institutions/ Centers NCRDP and N’I‘D entttled for Health ‘Allowance.

" Hence, the Dlrector General Specral Education has been transferred to Provmce under 18"

.. -Cepy Sforwarded 10 Accounts Officer (TM)
- .G-8/4, Islamabad.

N

amendment and become a Provincial subject. It is kindly requested to take the requisite actmn on

the above noted SUb_]CGt judgment under mtrmatlon to this office for cmward subnnssxon of -

compliance report before the court. - ‘"
AC&JTS (TM)_

AGPR Sub Office Peshawar :

bffice of the Aeqountant General, Pakistan Revenues '

. ~ ’D o . ACTOUNTS OFFICER (TM)
' o W - - AGPR Sub Office Peshawar
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PESHAWAR HIGH COURT PESHAWAR

. FORM‘A’
FORM OF ORDER SHEET |

Date of Order

ORDER OR PROCEEDINGS WITH SIGNATURE OF
JUDGE/JUDGES

_or Proceedings

-1

2

19.09.2018

.| Present: Mr. Muhammad Khursheed Khan, Advocate

w.p No.4§01-P/2018 with Interir'n Relief.

' eounsel for the petmoners

; Mr. Moeen-ud- Dm Hamayun, AAG for the
respondents.

e

. Despite direction of this Cour't dated 11.09.2C18,
tlle Advocate General Office failed to check the relevant
quart_er 'i.e. respondent No.2 and apprise the Cou'rt about the |
consequences of the impugned letter dated 03.06.2018.
Today, the learned. counsel for the petmoners produced
another letter dated 14.09. 2018 whereby the Drrector Social
Welfare & ‘Special Educatlon Department dCSpltt; I'Cpedted
remlnders of Accounts Officer has failed to provide the
requrslte adm1551b111ty of health professronal allowance from
Finance Department and release of budget ‘through SAP
system under object head of health allowance is still awaited.
The letharglc and disobedient attitude of the concemed officer
has exposed him hable to be dealt with under the contempt of
Court laws, however, takmg lenient view, the uecrc:tary»
Fmance Khyber Pakhtunkhwa Peshawar is -directed to

personally appear ‘before the Court and explam his posmon

- EXA IHKIEQ

Peshawar High Court
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To come up for hearing on 04.10.2018.

Interim Relief.
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Notice for the date fixed. In the meanwhile,

Professional héalfh allowance shall not be. deducted from the

‘Ayub‘ Hon’ble Mr. Rooh-u!-Amianhan & Hon

"bie Mr. Justice Qalandar Ali Khan,




‘Directorate General of Spec

| (/\nncx -11).

‘letter to DepuLy Commxs’sroner

Chy GOVERNMENT QF KEVERR PARKRTUNMICH A
U - - - TARE SIDEECTIA L UYL AT
3 ZAKAT, USHIR, SOCIAL WIELF D\RL.., i.a.—’mL.L LA l‘:‘."f.‘.f‘”‘ ek
s _ & \;’\.!Ox.:L. ViR ’W". E". MIEN ERPARTIVIENT

Fam T : :
Q»UN”V]/\‘"'Y FOR P?O\/l\‘k AL ,A BINZT
SUbjCC'{I- DRAWL O HE /\[ T ALLOW! ANG CH SRY e BEMPLOYERES OF

SPECIAL rpuml.ow
AZEER SHAH VS GOVERNMENT GF |

KEHYBER

WIR.N0.430/2013
PAKHTUNK —l\f\/&

Before the 18" constitutional amendment the employees of .

}

G

cial Zducation, Islamabad were allowed .and since
01.04.2011, after the 18" amaendmeont they were working m,ir‘;r;'fc:;' e Geerolney,
CTHE thede choceannion ! s

Social Welfare Department, #hvher Pakbinki
MIGW SO wide

01.01.2012 the petitione: were receiving Healn Professional

IFinance Division (Regulation Wing), Islamabad N

-

[ . s PSP i
H (:,C\ miment an ::.'(',‘\,'\_.’x'c,li'.'igl‘/

(‘)

2. . This allowance was sicpped by Feder

the petitioners filled a service apncal in Fe'dc:r;al Service Tribunal, lslam 'lmcl ang

on 18.07. 201/ the Federal So:wcc Tribunal G'CCIG’L,C] in faveur of ll‘C' pc litoners

“y

3. The I-cdelal Governn,en* then challengcd the judgrori / dcn.lnlnn of -

lhu -c:dual Service mbunal in the Supreme Court of Pakist tari bul the Capex courl

also decided in favour ofthe petiticners: (Anncx-.”).

4, fter shlfmc the suwcps from ‘-cdcral Govcrrmcnt to Plovmmal

Government of Kh/ber Par( itunknwa, the empioyees of Spec;zﬂ =ducation were
xec,etvmg the sald allowance provisionally on 13.06. 2018, the Accomam Ohlcer -
(PR-04) office of the Accoun*”’ Gencrdl Khyber Pakhtunk L'w‘a has {A/ritten_ a
eshawar with a'f‘o, yl tc Director, Social \/Velféré

|
and Secretary, Financ : Dcpumv Ptv that bu dget for the HCJI ’1 Ahowa nce has

heen allocated bu thb same has not been uoloaded to the AP

Ul dale. Accountant Omcu (PR-04) further clarifizd mat the Ac,cou ant Cmucu"l

om puter System

Ollice has released themaymer {Health Allowance) to ihese employees nri Ihe
farjuest of Socxa! Welfad, Depa nent in cr*mphence of the Judammll 0f- m!)l]l)HIC' S

Gaurt of Paklstan dated 17 01,20 13, orowsm.;a”y an d subject to its nclml:-';ll)lhf,/

l
1
I
i
[
l
|
i
1
|



~ Secretar

GOV"R'\l‘\' =MT OF Kid YB"R PAL U\l ( WA
ZAKPT USHE, '""CIOLVVE‘ FARE, SPCC‘A‘ =RUCATION
& WOMEM —t\ﬂDO\’\"EQ.'\J ENT D:D Dth m-*‘\ T

ol GRENRRLS S

SU[\/’n\’lK\l"V‘ OR 2 P"O\/‘x\""l/\l C‘ADl\L

Suhjecti- Dl\/\Wl O i HE /.__l_.__l_.l AlLC owg_:gc_jz oy THE EN flrlF)Vlll)L
: ~ SPECIAL EDUCArlu\‘ ‘ o R

wp.No. 430/20l8 NA
: PAl"'lTUN*(erm

__,___________——-———'—"—_——

t

from Finance Dcpartment Kl‘yof' Pakhlunk“wra and tl’tat in VaSr..thf released

-,budqet is not been uploaded 0 tne SAP S\/slem tlwe oa\/ment o1 llealth.

Allowanc:e will be stopped (Anno,\ «\,) ; ;

|

0 yoes of Specral Educatlon'.ﬂllie:t a writ petltiorj
-Pal\rstan 197o and requesle(l for
untant’ Gonolrtl Khyber
9mzom I nn

l
5. Aooordmgly the emplo
under artlcle -189 of the consulutlon of

sUapension of the above | mentioned letter of Acco

Paldd unkhwa and for contlnuat'o"t of Heallh Allowance On 1

artlor shom jissued by ho llonm able Court in the )lejccl wiil pt.llllllll o ur\llrl

THIU( tod the Secretary. Floanoo Ne oarlmont Khyber Palxlltunkhwu 10 1)("|‘llllll\\l\/

e with thr‘ court oltlul e

n 04 lO 20‘ll, and-the

l_;t\:)pom before the; court! o\n 0. 10.2018. I compliar

Y, l‘mance Departmont —;p;..,eared before the courl ©

. l
honorable court cllroctorl tho & Crerntary,. Finance Dt‘p:\tltll( il llt W l’roll seional

Heallh Allov..ance shall nol be oeduoted from the petitioners (Anncxl Y,

|
l‘r,
H lt-
| ,|

6. Finally, in cémp.ranoo Wlth the orders of l—lonorable Pos“ta'war High

.'Courl peshawar the. Seoretary Finance Department requcslcd vide his office

‘lettcrNo SO(Lit)/FD/B 7521/20ra dated 01.10.2018 advrsmg this . departmor\t

l
after thosough analysis

to move a oummary bemq ‘the A’ln*lmstratr\/e Dcp’utmcnt

for the aporoval to Chtef MlnlSLCl l\hyber Pakntu.n.\hw (Annc,\-\/l)

7. - Pursudncc to the ord“r of Poshdwar ,-ligh Court Pesn'twar dated

04.10.2018, the Chlef Mrmster l\hvber Pal\htunklwwa is reqg lostut 1o allow the

ealth Allowance {0 lltq petiioners and rmpltrmnl the orclcr of the Honarahio
~courl. . S | S : T
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TLwg T}y, - GOVER l{MENT OF KMYBER PAKHTUNRKHWA
# Y, ZAKAT, USHR; SOCIAL WELFARE, SPECIAL EDLJCAIION |
T R &_wc,'y EN EMPOWERMENT D!:PAR TMENT. | :
~IT . l.x H o R

SUNWAR.YFORDDOVINCIALCABINEI R

ln’.\, .
]

‘Subject:- DRAWL 0 F HEALTH Al LOWAN’“E BY THE EMPLOYEES OF
' SPEC‘I/\I FDU("/\I‘ION : . ,
11 - ) ¢

VVP l\'o /!'30/'7018‘ '\JA/T" L SHAH VS C‘OVI—PNMI"NT ofF }\l Y13 F’l\

PAKHTUNKHWA.: .
R .‘-'

B On the. observdu!ons of Finance Department the cdepartmani of Honinl
Wullnro responded and p:ovul,\,. the reguisite information. The Financo Liopatinn
Iy hor :lI\I'\u.nkl'zw.;l_pmpumn_l that the subjuct case iy bet placad balori Hn..'._
Provincial Cabinet for appropri:%te orders with regard to- lhe approval ol The prapusod
allowunce in light of Court Deciion alongawilh [hlo jssne of m‘\'-'r«;.)nyn“w_}nl and athor nlliod

matiers (Annex-VIl).

8. © The Chief.Minister, Khyber | a'\htunl\hwa in Para-20 of tha summary has
alraady accorded approval lo place the subject xs;;uc: balora the meeting ol f2rovinaeial

Cablnel for approval please

10. The Provmual Caumu s racuested 16 aliow the "Health Allcwanoe o i
petitioners and imple srnent the ordor of e Honarmibie Qo T '"-\\

A3
Y
\;,:v )
ts AN
4
N\,
\\
N,
e
~!
I's
\\\\.
)
i3
<
,

i ‘ // !
(AU A MR KOTTOREES KHAN)
Seeretary to Govcmn nt thyb;r Pakhtunikhwa
, / ‘ Zakot, Ushr, Social erm Spec{:ial Zcucation &
}A _ V\/omm Emjov'vrn ent Departmefinl

4




GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT AND ADMN: DEPARTMENT :
v .~ ( CABINET WING ) ’ - \fk ”

| m.socm&w;g-mmow -
' pated Peshawar the 28" October 2012

[T

Tf._he»- Secretary to vat. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Wellare, Special Education & Women
Department. : '

NCIAL CABINET

Dear Sir,

.. 1 am directed to forward herewith the following dedision of the
meeting qf 'Prcwp:c;al Cabinet held go\n‘Zz.l.O.?;Ol? under the chairrnanfship of
Chiefl Minister, Khyber ’Pakhmnkhwa for implémcntati@n.

e p— . ) .

 [AGENDATTEMNO.18 =~ — —
|DRAWL OF HEALTH ALLOWANCE B¥ THE EMPLOYEES OF SPECIAL |
 EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER

| PAKHTUNKHWA | | . AR |

USRI

' \ Decision of the Cabinet:

Sp‘ecialEduca‘t’i‘on-1nsiifulions. at the rate of one running basic pay.

|
@i\
|
|

ementing Department: Zakat, Ushr, Social Welfare, Special Education & |-
B ) m owerment ' | _
2 [ am 10 ,"requ'es’t that an implemen'tation report- of th

d;:cision, as required under Rule 25 (2) of the Khyber pakhtunkhwa oV '
rules of Business, 1985 m_ay:kindly be furnished on top i i
Cabinet Scction, Administraton pepartment. '

v

|~ P.StoSecretary Administration Department. = ©
n. - PAtO :‘\dd—i.tional Secrctary '{Cabzinet) Administration D.cpartm‘em.
3 PA to Deputy Secretary'(Cabinet) Administration, epartmen

‘SECTION OFFICER (CABINET)

The Cabinet apﬁroved Health Allowance {0 ine devolved émplcyéess. of | o
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GOVERN MEHT OF KHYBER PAKHATUN KHWA
’ el ARCE TR A W TMENT '

f Il
ne e
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e

2 G UL ATION WING)

Dated Pe‘shawér the 25-11-2019

NOThFlCl-\TlON L4
o _ 5>
No.FDgSOSR-II)8-712019..ln purst
No.811/2016 tit\ed-f‘l\/\,uhammad Atique-Ur-Rehman
Pakistan through Secretary Capital Administration etc,” the Government of Khyber
pakhtunkhwa (Provincia\ Cabinet) has been p\eased to approve Health Allowance at the: -
rate of one running basic pay 1o the devolved employees wworking in the Special
Education Institutions “from the date of their devotution to " Provincial Govt of Khyber

‘pakhtunkhwa.

ianee of the Supreime Counrt of Pakistan Civil Appeal
& Others v/s Federal Govemment o]

o The above said allowance will be admissible only to the emp\oyeés' of
Special Education [nstitutions of Khyber Pakhtunkh.wa devolved under 18" Constitutional‘

Amemimenl. -

Secretary to Govt of Khyher Pakhtonkhwa
- Finance Department

Endst No. & Date Even.

Copy is forwarded for information and necessary action to the:-
1‘4countant General, Khyber pakhtunkhwa, Peshawar. -
o Principal gecretary 10 Chief Minister, Khyber pakhtunkhwa.
3 Principal gecretary to'Gover‘hor,' Khyber pakhtunkhwa. ,' ~
4. Secretary to Social welfare, Special Education & wWomen EmpOwerment Deptt.
5. Directof. EMIU, Finance Department, Khyber pakhtunkhwa. ;

6. PS tc Minister Einance, Khyber pakhtunkhwa. . .
. 7. PSt0 Secretary, Finance Departmenvt, Khyber pakhtunkhwa.

8

9

1

. PSto Special Secretary, Finance

. PAto Additional Secretary‘(Regulatlo'n). Finance Department..
0. lviaster File. " ' - :
/ - SECTION SEFICER (SR-N)
o E FINANCE DEPARTMENT
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Special Education & Women }:mpowerment Depanmeﬁt.
- Khyber Pakhtunkhwa, Peshawar. -

-

The Director of Social Welfare, ' o . . : ’S

Subject: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

Re’spected' Sir,

Dated: 15.02.2022.

~ to'the employees of Speci_‘al Educatio'n' Institutions of th

" no reply has been received from the quarter concerned. th

©25.11.2019 of the Finance De

ALLOWANCE _TO THE \PPLICANT. W.EF. THE DATE OF

DEVOLUTION OF THE E-MPLOYEES OF SPECIAL "EDUCATION

INSTITUTIONS 'O THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.c. JANUARY,2012. - |

With due respect it is stated that I am’- the employee ‘of
Department and is serving as Chowkidar at the Government Institute for Mental

Reiterated & Physically. Handicapped Children, Chit'ral.'quite efficiency and up to the

Special 'Edueat'ion

entire satisfaction. of my. superiors. That the Provincial Government approved Health
Allowance at the rate of one running basic pay to these devolved employees working in
the Special ‘Education - Institutions from the date of their_ldevolution to the Provincial
Government. That the employees of Special Education Institution under the Federal
Government were receiving I—Iealth.Allox‘)\?ance which had been stopped/deducted from
their salaries against which those cmployees preferred service appeal's before the Federal
Service Tribunal, Islamabad and the same have been allowed in favor of the employees.
vide -judgments dated -05.10.2015, 11.01.2016 and 18.07.2(),17' ‘and the employees of
Special Education Institutions declarcd cntitle for recciving ol the health allowance. That
the respondent Department feeliﬁg aggﬁeved from .the judgments of Federal Service
Tribuhal, Islamabad filed CPLA No. 811/2016 with title of (Federal Government of

Pakistan through S'ecxjetary Ca’pital Administration etc; VS Muhammad Attigq Ur '
Rehman & others) before the Hon’ble Supreme Court of Pakistan and the.same has been

~ dismissed by the.Supreme Court vide its judgment dated 17._01.20'18'ar1d entitled the

employees of Special Education Institutions for receiving of health allowance. That it is

) ‘pertinent to mention that the Government of Khyber PakhtunkhWa_ Finance Department
issued Notification dated 25.11.2019 in implementation of the judgment passed by the:

6 and approved Health Allowance
e Khyber Pakhtunkhwa from the
rovince. That in light of the judgment of Supreme Court

Hon’ble Supreme Court of Pakistan ,ih C.P No. 811/201

date of their devolution to the P

~ and Notification dated 25.11.2019 the applicant time and again requested the authority

concerned for the grant of Healthi Allowance in light of the Principle of Consistency but
' at the applicant feeling
aggrieved from the inaction of the authority concerncd by not allowing/granting Health
. ¢ other em;Sloyees of Special FEducation _'Institutions preferred

Allowance - similarly to th ‘
the. grant of Iealth Allowancc.

the instant Departmental appeal before your good self for

d that on acceptance of this .D'epartmental '

It is therefore, most humbly praye
kindly be: directed to grant/allow health

appeal the _concerned authority 'may very

allowance as per directions of Hon’ble Supreme
paﬁmeht from the date of devolution to the Provincial

Government of Khyber Pakhtunkhwa.

4. j‘\v .

You’re Obcdic'ntlv o

REHMAT KARIM, Chowkidar,
Government Institute for Mental Reiterated &
Physieally_Handiéap’ped Children, Chitral

Court of Pakistan and Notification dated - -
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WAKALAT NAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR '
]
;or 2022
K Ny \ (APPELLANT)
&/ M.a/ Z&m// ] (PLAINTIFF)
’ (PETITIONER)
VERSUS
(RESPONDENT)
Special Education Department (DEFENDANT)

JeoaT ftnrin

Do hereby appoint and constitute MIR ZAMAN SAFI,
Advocate, High Court, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on mylour cost. I/'we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022

ACC.

MIR ZAMAN SAFI
ADVOCATE

v oot 3@ sl e

OFFICE:

Room No.6-E, 5 th Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No.0333-9991564
0317-9743003




