- Mr. Hafiz Ullah Shah S/O Sher Nawaz GPS Koti Sadat No. 1 Bannu.

* BEFORE THE KHYBER PAKHTUNKHWA SE

b o
VICE TRIBUNAL PESHAWAR

Service Appeal No.537/2013

~ Date of Institution: . - 13.03.2013
Date of Decision: 14.01.2021

(Appellant)
VERSUS ’

District Education Officer (Male) Primary & Secondary (Ex-DO E & S Education Bannu)
~and two others.

(Respondents)
Mr.Umer Zad Shah Bukhari
Advocate For Appellant
Mr. Kabirullah Khattak,
~Additional Advocate General For Respondents
HAMID FAROOQ DURRANI .. CHAIRMAN

ATIQ UR REHMAN WAZIR MEMBER (E)

JUDGEMENT: -

- ATIQ UR REHMAN WAZIR: - Brief facts of the case are that the appellant Mr. Hafiz

Ullah Shah has prayed for release of his salaries w.e.f. 31-12-2010 till date with the

A co_i’itention that he joined the respondents department as Primary School Teac',.her (PST)

and performed his duties with honesty, but till date no salafy has been paid to him. The
appellant time.and again approached respondents for release of salary but of no avail.

Thé appellant also filed departmental appeal dated 15-09-2012, which was not

"~ fesponded to, hence the instant service appeal with prayer that respondents may be

directed to release salaries of the appellant.

) _ Wri'tt'eh_reply/comments were submitted by respondents.

3. Arguments heard and record perused.



2

4 Lea;rﬁéd ‘i:ou'nsél for ‘the appellant ‘contefided that the appellant was initially
abbdinﬁedas Primary School Teacher on 31-12-2010 and assumed charge on 04-01-
- 2011, but since his appointment till date, he has not been paid his salaries. In support

of his claim, he also produced an appointment letter, medical fitness certificate; Service
: bo-ok and attendance register to show that the appellant is a bonafide civil servant and
' hés perfdrmed duty. The appellant has simply prayed for release of salaries w.e.f. 31-
| 12-2010 until ﬁ.l‘ing of the instant appeal as the appellant has performed duty t_iII filing of

the instant appeal and discontinued due to non-provision of salary.

5. lAs' agaihst learned Additional Advocate General argued that appointmént order
| 'relied upbn :by the appellant is fake, factitious, fabricated, bogus and record-less.
Learned Additional Advocate General further argued that the appellant is not a civil
ser\)ant/eniployee of the respondent department and as such, he is not entitled to
‘mo'nthly salaries of a teacher. Learned Additional Advocate General further argued that
identical nature service appeals bearing No. 948/2013 filed by Mst. Basreen Bibi and
No. 540/2014 filed by Mst. Shahnaz Bibi have already been rejected by thié Tribunal
.‘vide judgmé_nts dated 08-11-2016 and 28-01-2019. That the entire record- including
service book and attendance register so produced by the appellant is fake. That an
inquiry has been conducted in case of the appellant as well as such other bogus cases,
which transpires that neither the appointment letter is genuine nor he performed any

duty in any school and his appeal is base on malafide motives.

6. We have heard learned counsel for the partiés and perused the record.
" Respondents department hés totally denied the claim of the appellant regarding his
appointment as PST/Civil servant. The appellant too did not refer to any other
document to substantiate his claim except the appointment order, disowned by the
respondehts. No other document is in possession of the appellant to suggest that he
Asubmitted application for the post of PST and gone through any test or interview, nor

any advertisement in respect of the vacancy against which he was allegedly appointed.



' Identlcal nature appeals as referred to by the learned Addrtrona! Advocate General have

o already been drsmlssed

i

7. As 4 sequel to above, the appellant has not been able to seek mdulgence of this

E Trrbunal Consequently, the present service appeal is drsmlssed Parties are Ieft to bear

- their own costs. File be consrgned to record room.

)
5

~ ANNOUNCED
14.01.2021

- (HAMID FAROOQ DURRANI) (ATIQ UR REHMAN WAZIR)
" CHAIRMAN - MEMBER (E)
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14;01.2021 - Learned counsel for the appellant and Mr. Kabirullar} Khattak

" learned Additional Advocate General for the respondents present.

Vide our detailed judgment of today of this Tribunal placéd on file,
~ the present service appeal is dismissed. Parties are left to bear their own
- costs. File be consigned to record room.

ANNOUNCED
-14.01.2021

"~ (HAMID FAROOQ DURRANI) (ATIQ UR}W

CHAIRMAN N - MEMBER (E)
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27112020 Mr. Mir Zaman Safi, Advocate for Mr. Umer Zad Shah -
o Bukhari, Advocate/counsel for the appellant and Addl. AG
- for the respondents present. ‘ 4
Request for adjournment is made as learned counsel
for the appellant could not reach from Bannu due to- |
|nd|sp05|tion |
Adjourned 14 01.2021 for hearing before the D.B.

’ S
(M:an Muham Cha&gﬁ

Member(E)‘

-



. 15-06-2620 , © Nemo for appellant present. Additional Advocate General . o

aloﬁgwith Mr. Khalid Gul, Supdt for respondents presé‘nt.

On the last date of hearing the matter waS édjourﬁedlor‘l:‘e

the strength of Reader note. The office shall, therefore, issue notice = - - By

to the parties for -16.'07 .2020 before D.B.

10.07:2020 Due to COVID-19, the case is adjourned for the sar'n‘é_”)
on DA.08.2020 before D.B. B -

20.08.2020 Due to summer vacation, the case is adjourned to

22.10.2020 before D.B.

22.10.2020 Junior to counsel for the appellant and Addl. AG for
o the respondents present. - | | ,
The Barls observing general strike today, therefore,
the matter.-;"gsi' journed to 27.11.2020 for hearing before

the D.B.
.

(Mian Muhamma : Chairman
Member '




" ,-r : X | . . | ‘,’.
. 17.01.2020 Appel-lant absent. Learned counsel for the appellant absent.
Lawyers community is on strike on the call of Khyber Pakhtunkhwa

Bar Council. Learned Member (Executive) is not available.

Adjourned for 21.02.2020 before D.B.

' Member

21.02.2020 Learned counsel for the appellant present. Addl: AG for
respondents present. Learned counsel for the appellant seeks

adjournment. Adjourna,ﬂ To come up for arguments on.

26.03.2020 befora D.B.
A\

Member Member

26.03.2020 Due to public holidays on account of Covid-19, the case
is adjourned. To come up for the same on 15.06.2020 before -
D.B.

ader



.

- 06.09.2019 . Learned counsel for the appellant present. Mr. Usman
: Ghani learned District Attorney for the respondents present.
Learned counsel for the appellant seeks adjo.urnrheﬁt.

Adjourned. To come up for arguments on 04.10.20,19 Befc:re

D.B.

N
(Anﬁ%san) (M Hamid Mughal)
' ember Member

04.1’0.201 9 Learned counsel for the apbellant present. Mr. R'iaz«.Kha_n,
' Paindakhel learned Assistant Advocate -General: for the
respondents present. Learned counsel for the 'appella"n‘t s’eei<s
adjournment. Last opportunity is granted. Adjourn. To c’onﬁe

. up for arguments on 15.11.2019 before D.B.. -
EEY A &

Member : , .Member

15.11.2019 Appellant in person present. Mr. Usman Ghani <legmed
‘ District Attorney for the respondents. présént. Appellént‘f sees
* adjournment on the ground that his counsel “is not in

attendance. Adjourn. To come up for arguments on 17.01 2020

before D.B.

o

%

Member : Member
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‘26;0'4:2019" ~ 'Due to general strike of the bar, the‘case'is"adjdumed, To
come up for arguments on 28.06. 2019 bcfore D.B.
\%a
Member | : | IMember
26.06.2019 ‘None for the applicant _present. Mr. Muhammad J an,

DDA for respondents present. Due to incomplete bench case 1s

adjourned to 06.08.2019 before D.B.

06.08.2019 - | - 'Mr. Yasir Saleem, Advocate for learned counsel for
~ the appellant and Mr. Muhammad Jan, DDA for

respondents present.

A request for adjournment is made on account of
no'n-availability of learned counsel. As the matter Vpe.rtains
to the year 2013 and has been consistently adjourned
upon request on behalf of the appellant, as a last chance is
adjourned to 06.09.2019 before D.B.

e

-

Member




11.12.2018 Junior to counsel for the appellant, and Addl. AG for
iz . the respondents ‘present. The Worthy Chairman is on

leave, therefore, case is‘édjf_)prned to 31.01.2019 for
F :

arguments before the D.B. ) , m :

| Mémber

31.1.2019 Appellant in person and Mr. ',Ziaullah, DDA .
alongwith Imtiazul Haq, SDEO for ‘the ‘respoifjlderits
present. | o

A request made by the apbellant for adjournment due

. to engagement of his learned counsel before the Hon’ble_'_ "

'S . High Court. Adjourned to'15.03.2019 before the D.B.

il

Member

15.03.2019 Clerk of counsel for the appellant and Addl. AG for |

the respondents present.

A request for adjournment is made on -be:hal‘f of
learned counsel for the appellant due to his ehgagefnént |
before the Honourable High Court today in a number.of' -

cases. .

Adjourned to 26.04.2019 before the D.B.

m | | ~ Chain




19.07.2018 . Appellant in person and learned Additonal Advocite General present.
_ Appellant seeks adjournment-as his counsel is not in ‘attendance. Adjourned To
come up for arguments on 10.09.2018 before D.B '

(Ahmad Hassan) o {(Muhamma Hamld Mughal)
Member s 4 Member :
10.09.2018 T Counsel for the appellant. and Mr. Kablruliah

Khattak Additional AG for ‘the respondent r}rpser
vounscl For the appellant seeks adjournment Adjourned

by way of last chance. To come for arg,umcnt on
26.10.2018 before'D.B. |

-1

(Hussain-Shah) S (J\/Iuhammad Han‘nd I\/iugh".ll)
© Member . - Membor -
!
26.10:2018 ‘ Due to retirement of Hon’able Chairman, the Tribuﬁal is

defunct. Therefore the case 1s adjourned tor the same on L
11.12. 2018 be‘rmcDB 4

‘@ o i



08.02.2018 Appellant in person present. Mr. Riaz Pamdakhcl
Assistant AG for “the respondents  present. Appellanl bCCkbv
adjoummcnt on the ground that lcarned counsel for the appcllam- ‘

is not dvall'lblc today. Adjourned. To come up fon arguments ‘on

26.03.2018 before D.B.

. (Gul Zeb Khan) ‘ (Muhammadllamld Mughal) -

Member Member
26.03.2018 . Appellant in person and Mr. Kabir Ullah Khattak,

learned  Additional Advocate General for the
‘respondents present Appellant seeks adjournment
~as his counsel is not available. Adjourn. To come.up
for arguments on 07.05.2018 b}efore D.B

(Muhammad Amin Kundi) ‘ (Muhammad Hamid Mughal)
MEMBER MEMBER -
107.05.2018 ‘ Due to retirement of the worthy Chairman, the Tribunal is

incomplete, therefore the case is adjourned. To come up for same

on 19.07.2018 before D.B."

¢ T



27.02.2017 AN f:Appel!gnt in person and Mr. Barkat Ali, _Litigation O.fﬁ.c'er
' alongwith Assistant AG for respondents present. Appellant requested

for adjournment. Request accepted. To come up for arguments on
15.06.2017 before D.B.

(AHMijSAN) MW&\AMIR NAZIR)

MEMBER MEMER

15.06.2017 Appellant in person present. Mr. Kabirullalt Khattak, Assistant AG
 forthe respondents also present Appellant requested for adjournment on the
- ground that his counsel i is not ava11able today Adjourned. To come up for

o arguments on 18.10. 2017 before DB. . 'f

s

(GUL ZBBKHAN)  (MUHAMMAD AMIN KHAN KUNDI)
MEMBER . ..MEMBER

18.10.2017 . Appellant in person and Addl: AG aloagwith Mr. Imtiaz ul
Hag, EDO for respondents present. Appellant seeks adjonrnment
as hlS counsel is not in attendance. Adjourned. To come up for

arguments on 21.12.2017 before D.B.

£ %
Mefnber =~ . M mber
(Executive)  |.° (Judicial)
"
S
21122017 - Due to Judicial Officer’s Conference today, case is

adjourned to 08.02.2018 for the same before the D.B.

/ ‘



16.02.2016

03.06.2016

125.10.2016

Appellant in-person, M/S Barkat Ali, Litigation Officér Akhtar".f

Niaz, Assistant and Hameed—ur—Rehman AD (lit)) atongwrth A55|stant

AG for respondents present. The learned Member (Executlve) |s~on

official tour to Abbottabad therefore, Bench is- mcomplete To come’

up for argqmen*s on _ 3 é”%%

“

Appellant in person and Mr. Barkat Ali, Litigation Officer
aio'ﬁgwith Mr. Usman Ghani, Sr.GP for respondents present.
Appellant requested for adjournment as his counsel is not available

today before the Court. Adjourned for arguments to

;g g, 19 / ;_ before D;B.
N

MEMBER -, ‘ MENBER

C e

Appellant in pcrson and Mr. Riaz Ahmad, ADO
alongwith Mr. Ziaullah, GP for respondents present.
Appellant requested for adjournment. To come up for

arguments on 27.02.2017 before D.B.

Chdffman

1

o




09.3.2015 Appellant with counsel and Mr. Muhammad Jan,-GP,',; g
A with Farzand - Ali, Litigation Assistant for the respondents
present.  The learned Member-II of the bench is on leave,

therefore, case to come up for arguments on 19.8..2015.

BER

19.08.2015 Appellant in person, M/S Imtiaz, DEO and Khurshid Khan, SO
alongwith Addl: A.G for respondents present. The learned Member
" (Executive) is on official tour to Abbottabad as well as non-availability of

learned counse! for the appellant, therefore, case is adjourned to

22, /?—..-239/_(' for arguments.

Member

22.12.2015 " Counsel for the appel'lant and Mr. Sher Z-aii Khan,
© Assistant aloilg\%/ith Mr‘. Muhammad Jan, Gi) for respondents h
‘ p»rcs,cnl.’li)urlilvlg .1'hevgo.ur§_e of ziu‘giur-n.cm.sli}' lmnspncd lhal cop'y;i;_:‘
- Writ Petition No. 120/2013 mentioned, in. the alleged appointment

order dated 31.12.2010 is not available on record. The same copy

be also produce. [t was also brought inlo‘thc notice of 'I‘l‘ibun.a]‘

that vccrtain.othor éppcals ol the same nature arc -1.'1'x‘ed on

- 16.02.2016 the same may also b;: club with the said -appca_l-s. To

-come  up for f‘urtlher arguments 61116.02.20]6 'aloﬁgwith the

connectced appeals.

o

Mcmber MEn)ber
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537/2013
25%4.2014 Appellant in person and AAG with Khursheed Khan,

4

|
:

SO and Muhammad Riaz, ADO for the respondents present.

Rejoinder received. Copy handed over to appellant. To come

. up for arguments on 6.6.2014.
MEN%B R
Y

23.5.2014. Appellant in person and Mr. Muhammad Jan, GP with

Muhammad Riaz, ADO for the respondents present. Appellant
needs time to produce his counsel. To come up for arffuments on

01.10.2014.

MEMBE E@Rs—"

2014 Appellant in person and Mr. Kabeerullah, Asstt. A.G
with Farzand Ali, Litigation Officer, Khursheed Khan, SO and
Sajjad Rashid, AD for the respondents present. Due to

incomplete Bench, case is adjourned to 22.12.2014 for

arguments.

R—

MEMBER

22014 Clrek to counsel for the appellant and Mr Muhammad

Jan. GP for the official respondents present. ‘The  Tribunal s

incomplete. To come up for the same on 0§.03.2015. /
\J)' MOIR
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27.6.2013 Counsel for the appellant and Mr. Muhammad Jan, GP
with Riaz Khan, ADO for the  respondents present. In
pursuance of promolgation of Khyber Pakhtunkhwa Service
Tribunal (Amendment) Ordinance 2013, the Tribunal is
incomplete. To come up for the same on 1.10.2013.

-

7/
)f/
\1{EADER
1.1C.2013. Appellant in person and Mr. Muhammad Jar, GP with

Riaz Khan, ADO for the respondents present and requested for

further time. To come up for written reply on 3Q.12.2013.

BER

30..2.2013. , Appellant in person, and Mr. Muhammad Adeel Butt, £
AAG with Khursheed Khan, SO, Mosam Khan, AD and Rizz Ktan,
ADO for the reépdnderits p'fe’sentand requested for time. To come up

. for written reply 0n20.3.2014.

MEMBER M &gk%

o e

20.3.2014 - Appellant with counsel and AAG with Khursheed
- Khan, SO and Muhammad Riaz, ADO for tae respondents
present and reply filed. Copy handed over to counsel for the

* appellant. To come up for rejoinder on 25.4.2014.
- ) . ] »
oY

AN ’ . R - _7 B
MEMBER MEMBER —
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_ l|ant in person present and heard Appeliant "'
.conned that, he was appointed as PST Teacher vide .
ord°r dated 31.12.2010 and posted in GPS, Koti Sadat,

7 19.4.2013

ggmuand since then performing his duties regularly.
: No<|ngle complaint is voiced sx¢ brought on record

W G

aga_mst‘h|m but even than since the date of taking ovar
i B
hcrge the appellant has not been paid a single penny

partmental appeal was lodged before the

.ducatlon Bannu on 23.2.2011; but with no avail.
Aplnt?contended that the matter is of salary and
Ejuh%fe Cases limitation does not runs. The case of the
a‘pSellant needs further inquiry; detailed study of the
rég g discussion at length is required. So that the

SONS pf the non-payment of salary maybe known.
v'appeggl is admitted to regular hearing. Process fee

y be deposited within 10 days. Thereafter,

ssued to the respondents for submission of

Iy/comments on 27.6.2013

é( 19.4.2013

RV I N 2 )
L g i5s it :- gt .a
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Form- A
FORM OF ORDER SHEET .
Court of, | N
: P Case No. 537/2013
_ﬁé.No. f‘) Date of order | Order or other ﬁroceedings with ggnature ofjudge.é-r'l\ﬁ'ég"'i:s‘t‘ré.tjé‘_— N
Proceedings .
-t > ,ﬁ- -~ . e e

" 13/03/2013

> Ro-3-2013

S e m e e —. e e —— . —a—m— e et tmap e e A o]

The appeal of Mr. Hafiz Ullah Shah presented today by

Institution Reéister and put up to the Worthy Chairman for

preliminary hearing.

S

REGISTRA

-

This case is entrusted to primary Bench for preliminary

i .
hearing to be put up there on , éz - [[ ’62—0—/3 .

-

Mr.Umar Zad Shah Bukhari Advocate may be entered in:,thef a

-
4 N
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Service Appeal-No% /2013

BEFORE THE SERVICE TRIBUNAL K.P PESHAWAR

Hafiz Ullah Shah S/O Sher Nawaz Khan GPS Koti Sadat No.l Bannu

-VERSUS

( Ex-DO E & S Education Bannu)

Appellant

1. District Education Officer (Male ) Primary & Secondary Bannu

2. Director Elementary and Secondary Education, K.P Peshawar.

3. Secretary, FElementary and Secondary Education Govt. of K.P
Peshawar.
Respondents
INDEX
SNo | Description of Documents Annexure | = Pages
1 Service appeal with affidavit 1-4
‘2" | Application for the interim relief Front
3. Copy of appointment order & Charge A 5-6
Report '
4. Copy of applications for salary 7-7(A)
5. Copy of departmental appeal 8
dated 2012-09-15
6. Medical Certificate 9
7 | Wakalatnam 10
Appellant

Dated: 22/01/2013

W

Through

A

~ Umer Zad Shah Bukhari

Advocate Bannu
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BEFORE THE SERVICE TRIBUNAL K.P PESHAWAR

Service Appeal No $37 /2013
Hafiz Ullah Shah S/O Sher Nawaz Khan GPS Koti Sadat No.l Bannu
Appellant

' VERSUS

1. District” Education Officer (Male) Primary & Secondary Bannu
(Ex-DO E & S Education Bannu)

2. Director Elementary and §econdary Education, K.P Peshawar.

3. Secretary, Elementary and Secondary Education- Govt. of K.P
Peshawar.

Respondents

APPLICATION FOR THE RELEASE OF CURRENT
SALARIES TILL THE FINAL DECISION OF THE APPEAL

Respectfully submitted:-

1. That the accompanying appeal is being filed today in which no date
of hearing has been fixed so far. :

2.. That the grounds of appeal may be considered as 1ntegral Part of the
application.

3. That the impugned action of the respondents being void ablmtlo
illegal and the result of mala fide and the appellant has a good prima
facie case in his favor.

4. That the appellant is sanguine of his success in the case and the
balance of convenience lies in his favor.

5. That if the impugned order is not suspended the appellant would
suffer an irreparable loss.

Itis therefore prayed that ‘on acceptance of the application, the respondents
~may kindly be directed to release the current salaries of the appellant till the
ﬁnal dec151on of the accompanying appeal. (-

"“ . Through

Appellant
- Dated:22/01/2013" . \ ,?67

Umer Zad Shah Bukhari

N S g Advocate Bannu
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BEFORE THE SERVICE TRIBUNAL K.P PESHAWAR (@

Service Appeal Nosg #2013

Hafiz Ul‘lah Shah S/O Sher Nawaz Khan GPS Koti Sadat No.I Bannu

v v,

v ppellant
s B TS/
VERSUS 3o F

l. District Education Officer (Male) Primary & Secondary Bannu
(Ex-DO E & S Education Bannu)

2. Director Elementary and Secondary Education, K.P Peshawar.

3. Secretary, Elementary and Secondary . Education Govt. of K.P
Peshawar. :

Respondents

APPEAL U/S 4 OF THE K.P SERVICE TRIBUNAL
ACT 1974. FOR THE RELEASE OF PAY W.E.F.
FROM 31-12-2010 TILL DATE WITH ARREARS OF
ALLOWANCES _ETC___FOR ___ WHICH THE
DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR, DESPITE
THE LAPSE OF STAUTORY PERIOD.

PRAYER:-

On acceptance of the appeal appropriate directions may please be
issued to the respondents to act in the matter in accordance with law and to
release monthly salaries to the appellant w.e.f, 31-12-2010 till date with
arrears of allowances and connected benefits. ‘

Respectfully Submitted:-

1. That the appellant joined the respondent Department as Primary

School Teach is on 31-12-2010, received charge ol,... !- 2.0 )' and @Z/
full

since then He performed his duties with honesty an devotion.
(Copy of appointment order and charge transfer certificate are
enclosed as Annexure A).

/3/5 /
2. /j That since appointment the appellant +is regularly performing his

duties to the entire satisfaction of superior officers but strange enough
that since appointment the monthly pay with all connected allowances
and back benefit have not been paid to his without an omission or
commission on his part. (Copy of attendance register with
respondents custody is enclosed as Annexure B).

o
o



iz

That the appellant time and again approached respondents and
submitted so many applications for the release of his monthly salaries
and his connected allowances etc but no fruitful result came out.

That the appellant filed Departmental appeal on 15-09-2012 uthich has
not been responded so far despite the lapse of more than £ days
(Copy of appeal is enclosed as Annexure E). W

That the action of the respondents of not releasing the monthly pay
with this connected allowances etc of the appellant is against the law,
facts and principles of justice on grounds inter alia as follows:-

GROUNDS:-

A.

That respondents have not treated the appellant in accordance with
law and rules on the subject and acted in violation of Article 4
of the Constitution of Islamic Republic of Pakistan 1973,

That the appellant has regularly performed his duties with honesty and
his is no complaint of any sort against his and He is entitled to the pay
and his allowances etc for such period.

That the performance of duty without salary amounts to force labour
which is prohibited under Article 11 of the Constitution coupled with
his Articles.

That the appellant has not been treated in accordance with law and
rules on the subject

That the action of the respondents is against the pr1n01p1es of social
justice guaranteed in the Constitution.

That the appellant seeks the permission of the honorable tribunal for
further/additional grounds at the time of arguments.

It is therefore prayed that appeal of the appellant may kindly be
accepted as prayed for in the heading of the appeal.

Any his relief as deemed appropriate in the cichmstances' of the
case, not specifically asked for, may also be granted in favor of the
appellant.

Dated 22/01/2013 ' S pellat
A Through q§

Umer Zad Shah Bukhari

Advocate Bannu



I, Hafiz Ullah Shah S/O Sher Nawaz Khan GPS Koti Sadat No.1 Bannu do

AFFIDAVIT

heréby solemnly affirm and declare on oath that the contents of the Appeal
are true and correct to the best of my knowledge and belief and nothing has

T been concealed from the honorable Tribunal.

Identified by \C;’ | K%

/ " DEPONENT ()

%}W

Umer Zad Shah Bukhari

Advocate Bannu
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AFFI DAVIT | 1& @

I, Hafiz Ullah Shah S/O Sher Nawaz Khan GPS Koti Sadat No.1 Bannu-do
hereby solemnly affirm and declare on oath that the contents of the Appeal
are true and correct to the best of my knowledge and belief and nothing has

been concealed from fhe honofable Tribunal.

Identified by %ﬂ/

DEPONENT

o

:Umer 7 ad Shah Bukharl

) Advocate Bannu
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QFFICE OF THE EXEC UTIVE DI§TRICT 6FFICER ELEMENTARY &

s 5

SECONDARY ED UCATION BANNU.

APPOINTMENT ORDER: : P @

$ In compliance to the high court D.I. Khan judgment the dated 10/02/2009 in W.P. No. 120/2003 and
' consequent upon the recommendation of the department Recruitment Committee, is here by appointed”
‘3‘ the vacant post at in the interest of public service subject to the terms and condltlon given below

L2

o

S.No.[ Name of Candidate| Father Name | Address BPS | Place of Posting Remarks

01

Hafiz Ullzh Shah!{ Sher Nawaz| Pankzai P/O | 07 i { GPS Koti Sadat No. 1 V/Post

Shah Torka Bazar .| Bannu

TERMS & CONDITIONS: A
Theiz oo=ices will be considered regular tut withou pensron and gratulty in term Section-19

of NWFP, Civil Servant ACT, 1973 as amended videfNWEP, Civil Servant (Amendment) Act,

2005, They will however be entitled to Contribute rovrdent Fund in such a manner and at-
- such rates as may be prescribed by the Government

“Their services will be liable to termination on one ﬁ::ths notice from either side, in case of"

resignation without notice their two months pay/allowance will be forfeited to Govt. -
The appointee should submit their charge report to all concerned.
Their services can be terminated at any time, in case their performance is found unsat1sfactory

. during probationary period. In case of misconduct they will be proceeded against under the

N.W.F.P., removal from service Special Power Ordmance 2000 and the rules framed from time -
to time.
The candidate should join thelr post with in 15 days of the issuance of this order. The Head of

_ the institution concerned should furnish a cemﬁcate': to the effect Chat the appointees have

joined the post or.otherwise, after 15 days of the 1ssuances of thrs order, failing which their
order will be Treated as cancelled: - )
Charge should not be handed over if age of the candidate is below 18 years or above 35 years.

‘The appointees are directed to perform their duties fin their respective schools noted against

_ their names for a minimum period of three years ahd they w1}l not apply for transfer from

“Domicile already produced on or before, 8-07-200

10.

11

12.

school where appointed.
Each appointee will produce undertaking on stamp paper to the effect that the District
af found that his, previous FR Domicile 1 s
not cancelled. Then he will be removed from service with out issuing any notice.
In case of Fake Certificate and Degree detected later on the undersigned reserve the right of
concerned before taking over charge. .
They are required to produce Health & Fltness Certlﬁcate from the Medical Superintendent
concerned before taking over charge.
Their original certificate/Degree should be verified from the Concerned Board/University
/Institution on his own expenses before the release ofjtheir pay.
No TA/DA etc is allowed. -
o (Bakhtullah Shah)
Executive District Officer,
Elementary & Secondary
Education, Bannu.

" Endst.. (8566771 AE-DOMM) PTC/PST/Alpptt: Dated Bannu 3/~ (22201 D

DB

o

\_7/€and1date concerned.

Copy for-information & Necessary Action to the :- ' §
Director of Elementary & Secondary Education, NWFP, Peshawar. -
Commissioner Bannu Division Bannu. L

District Co-ordination Officer, Bannu
District Accounts Officer, Bannu
Medical Supermtendent DHQ Bannu with the remarks that Health & Fitness certlﬁcatc may
not be honoured without the authority issued the above named officer. »
Regional Director Information, Bannu. 2

Executive District Officer,
Elementary & Secondary
5 Education, Bannu.
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA. SERVICE
TRIBUNAL PESHAWAR

Service Appeal No. 537/2013
HAFIZ ULLAH SHAH

’ Appellant
VERSUS

District Education Officer (Male) Bannu etc

JOINTS PARAWISE COMMENTS ON THE BEHALF OF RESPONDENTS

7]

_PRELIMINARILY OBJECTIONS:

1. That the appellant has no cause of action and locus standi to file the instant /

appeal.

2. That the appellant has not come to this Tribunal with clean hands.

3. That the instant appeal is badly time barred.

4. That this honourable Tribunal has got no jurisdiction to entertain the present
appeal. | , _ '

5. That the respondents have neither appointed the appellant nor the appellant has
perfqrmed any duty. g&t&

6. The appointment order etc are : and forged for which the appellant is liable
to be proceeded in criminal court. | |

7. That the appeal is bad for non joinder and misjoinder of necessary parties.

8. That the appellant is estoped by t}iS' own conduct to file the appeal.

\ N

FACTS:
1. Para No.l is incorrect because the respondent No.l -has not issued the

|

agpointmerit order but the Annexed one is seif-made, fake and bogus. The

entire record so annexed by the appellant is fake and forged.




vk

. Para No.2 is incorrect, hence denied. There is No appointment order what so"

ever issued in favour of the appellant. So the question of pérformance of duty

does not arise.

. Para No 3 also incorrect. The appellant is not an employee of this department,

neither he has taken over charge in the said School nor he has attended the -
School for a single day. As evident from the report of enquiry com\mittee,'
which is conducted by SDEO (M) Primary Bannu as annexure “A”,

Therefore the appellant is not entitled for pay & allowances.

. No comments. This Para pertains to court record. -
. No comments. However the Annexed appeal is based on malafied motives.

. Incorrect. Action of respondents of not releasing the monthly pay etc are

according to law, fact and principle of justice. The appellant is not Civil
Servant, hence, the appeal in hand is liable to be dismissed on the following

grounds amongst others.

GROUNDS:

A. Incorrect, hence denied, the respondents have treated the appellant in

accordance with law, rules and constitution.

B. Incorrect, the appellant is neither civil servant nor he has performed any dufy.

The original teachers attendance register is as annexure “B”.

C. Incorrect, hence denied. The appellant has neither performed duty nor he is a

Gowvt émpioyee.

D. Incorrect, The appellant has been treated in accordance with law and rule on

the subject.



e. In correct. The action of respondents is acéording to the Principles & social
justice and law.
- f. The respondents also seek pennissién of this tribunal to raise additional 3

grounds at the time of arguments.

It is requested that the instant appeal may be dismissed with costs.

Date: 20 ‘3 oy

&

\__“

Respondent No.1 ‘ | Respondent No.2
DISTRICT EDUCATION OFFICER DIRECTOR OF E & S EDUCATION
(M) BANNU GOVT. OF KPK PESHAWAR -

N

Respandent No. 3

SECRETARY |E &S EDUCATION
GOVT. OF KPK PESHAWAR



;s..r)},.,; e Hiowatha

néE‘E@RE THE KHYBER PAKHTUNKHWA SKE RVICE
TRHB‘UNAL PESHAWAR R

Service Appeal No. SA'B?/L@-/S | |

A/ﬂ/M%uM é/éwéa

Vel sus

District Education Ofﬁce} (M) Bannu

AFFIDAVIT

I, Riaz Khan ADO Office of the District Education Office (Male) Bannu, do
hel‘eby solemnly affirm anhd declare on oath that the contents of the instant reply
are true and correct and nothing has been kept bdck or concealed 'ﬁ5011_1, this

Honourable Tribunal.

. DEPONENT

~
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA. SERVICE
S ARIBUNAL PESHAWAR

; Serv1ce Appeal No. 537/201 3

- HAFIZ ULLAH SHAH
" | Appellant
¢ VERSUS
D.E.O (M) Elerﬁentary & Secondary Education District Bannu and others
L ' .. Respondents

JOINTS PARAWISE COMMENTS/ REPLY FOR AND ON BEHALF OF THE

- RESPONDENTS IN APPLICATION OF THE _APPELLANT FOR_THE

RELEASE OF CURRENT SALARIES TILL THE FINAL DECISION OF THE
CASE.

Respectfully Sheweth:

' PRELIMINARY OBJECTIONS:

1. That the applicant has no cause/locus standi to file the application in hand
* being not a Govt: employee. |
" 2. That the respondents have neither appointed the appellant nor has the appellant
“ performed any duty.

3. That the documents attached with main appeal are forged, fake and
manufactured one.

ON FACTS: ,

1. This para pertains to court record however, it would not be out of place that
Muhammad Jalal Ahmad, Muhammad Iqbal Ahmad, Muhammad Bilal Ahmad,
Muhammad Afzal Ahmad Sons of Mir ‘Qiaz Khan service appeal No. 516,
S 17, 177 178/2013 based on same concocteddory and forged/fake documents.

2. That the, grounds/facts/annexures of "the reply to" the man appeal may be

- con51dered as mtegral part of thls reply

2R



I

!
.,

3. Incorrect and not admitted. The department has conducted an enquiry to probe
into the matter and 1t was dlsclosed that the appellant was neither appointed
against any post in E & SE Departrnent Dlstrlct Bannu nor he performed any
duty. The applicant has also manufactured/prepared and the service record at
home i.e. self made, fake and bégus, hence, the appellant has no locus standi as
case is being based on fake documents. While on 6ther' hand the case of
respondents is based on facts. Therefore prima facie appeal is in favour of the
respondents.

4. Incorrect the respondents are sanguine of success in the present case as the

| appellant is not a Govt: employee and presented forged and fake documents
before this Honorable Court while no -record exists relates to the appellants
with the respondents.
So, the balance of convenience also lies in favor of the ‘-respondents.

5. Incorrecf, if the present application is accepted the Govt: exchequer will suffer
irreparable loss while in case of rejection of the application in hand the
appellant will suffer no irrepérable loss.

- In view of the above it is requested that this honorable Tribunal may
very graciously be pleased to dismiss the present application with cost in

favour of respondents.

o

vl

\Z |
. Respoﬁd Egt%od/ Respondent No.2
DISTRICT EDUCATION ' DIRECTOR OF E & SE
OFFICER (M) BANNU GOVT. OF KPK PESHAWAR

m —
Rcqubndent No.3

SECRETARY QOF E & S EDUCATION
GOVT. OF KPK PESHAWAR

-



. BEFORE THE KHYBER PAKHTUNKHWA, SERVICE
TRIBUNAL PESHAWAR
Service Appeal No._ >37/ Lo L‘3 - | R

O pefRedid Shad

Versus L I £

District Education Officer (M) Bannu

AFFIDAVIT . Bt

-

I,.Riaz Khan ADO Office of the District Education Office (Male) Bannu, do
hereby solemnly affirm and declare on oath that the contents of the instant reply

are true and correct and nothing has been kept bdck or concealed from this

Honourable Tribunal.

- DEPONENT-
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T . (e) Jurtsdlctton---

132

‘SUPﬁEMB,CO.L‘iRT Mamw Rév-m'w; .

IR

Court—--Prmctples—--Questlon of )unsdtcuon goes to the root of ¢asé ang | A

can be! ratsed for.the first time-even while- appearmg before the highes; :

~ .Court. ‘of country---Only constraint where a parly could bé said. to be
R estopped to raise question of ]lll'lSdlC(lOl’l would be where the party 1lsclt

- invoked jl.ll'lSdlCthll of  Court or. Trtbunal and on" the- result betng

- be shut even
gCourt

D Junsdtctron---. /

'(d) Admlmstratron ol' justrce---j

‘evaded on the pretext that a question of law going to the root of the ¢
: was not raised promptly {p. .

- or pecuniary junsdtctton is regulated by Civil Procedure Code l9083
“Suit Valuation Act 1887, respecttvely [p

"v Nrsar Muhammad Khan and others PLD. 1965 SC 690 rel,

'; “unfavourable repudiates its. own action and throws challenge to the'
: 'Junsdrct:on of such Court or ‘Tribunal but even ini such a case,; it depends i
© - on facts of that-case---Yet another .case where question of jurisdictios }

may not be entertaiged for the first time before supenor Courts could be

" when_the equmes are plainly against the person raising objectlon and ll
. upheld conscquence would be to perpetuate all ill-gotten gain or to brmg

about a plainly unjust consequence--—Objectton to jurisdiction should not
though raised . for the frrst ttme before Supreme

] .----Duty of Court or Tnbunal---Non-engagmg of counsel by.a party-;
- Effect---Court or Tribunal has to decide lis beforé it in accordance wﬁh :
. law: and ‘partiés are not bound to engage a counsel---Justice accordmg to

law is the duty -of Court, which can neither be abdicated in favour
whirns or ignorance of lmgants or their lawyers nor it be avoided

1636] D

----Termonal or. pecumary Jurlsdtctton——-ScopemObjectton to ternw}i'al

1637) F

either Constitution “or law-——Consent or acquiescence has never
consrdered as a factor conferrm_g jl]l’lSdlCllOIl [p. 16371G .

-Maulvr -Aziz-ur: Rehman v. Ahmad Khan' and others 2004 sC
1622 Ah Muhammad and. others v. Muhammad Shafi and othets:
1996 SC-292; Shagufta Begum v. The Income Tax Officer, Circle 3
Zone-B, Lahore -PLD 1989 SC 360 and Hajr Abdullah Khan and ¢

_ M Saeed Khan AA. G for Petmoners (in all cases)
~'Khushdil Khan Mohrnand Advocate Supreme Court ‘a0

Ada.rn Kltan -Advocate-on- Record for Respondents (in all ca§€§)

SCMR

" ~'[v;n. XXxiif

(p.- 1636] C&E. . CU L e

Executwe Dtstnct Ofﬁcer Schools and Lrteracy v.o o
Qamar Dost Khan (Syed Jamshed Ah. J) .
~~ORDER C

i+ SYED JAMSHED ALI, J Thts order shall drspose of. Civil

20061 .+~

- Petitions Nos. 786, 787 and 788-P of 2004 because common questions of
“1aw and fact- are mvolved theretn The facts. of the cases are bneﬂy noted
hereunder

"C.P..No.788:P of 2004 claimed to have been appointed as PTC teachers
. vide separate orders dated 23-4-1998.- Theit grievance in the appeals
before ‘the’ N.-W.F.P. Service Tribunal was " that the departmental
authorities were not issuing any posting order. Qamar Dost Khan,
respondent in C. P." No.786-P of 2004,
representation on 4-12-1999 to the -Incharge Monitoring Cell and
Complamts and a departmental representation on 21-10-2002" for a

“ 1 svitable posting and then approached the learned N.-W.F. P Servrce

Tnbunal by filing appeals on 1-2- 2003

LAY

lhat appeals were barred by time, and these ‘were not ‘maintainable as the
:tespondents were not civil servants, since they had never taken over the’
tharge of the post. On facts, the position taken ‘was that the orders of
ppointment of ‘the respondents were invalid and dubious. ‘As far. as
respondents, Gul Zaman Khan, -respondent in C.P. No.787-P of 2004
;and Saeed Anwar, respondent in C.P.No.788-P of 2004, are. concerned,

ZFpart from the objections- ‘noted above, an addmonal objection was taken
._lhat they were not -duly qualified on the date of submrssron of the

Pltcattons

nent in Appeal No.2879 of 2000 titled Nasrullah v. D.E:Q. (M)"

°"gh fresh departmental enquiry, " if they so desire”.

o The !eamed Additional Advocate- General, subrmts that the
l’mnental appeal lay only against-a final order and in these .cases
'¢:was no order to be ‘assailed before the learned Service Tribunal.

,_mtment orders were forged and bogus and, therefore, they never

"Partl: P, Servrce Tribunals - Act, 1974 and that -the " so-called
by {iog ental appeal was filed by Qamar. Dost. Khan on21-10-2002 and

P ot against any order, it was for dirécting a ‘posting. In the other
g5:°35€8, he submits that no representatton was fi led even it be

<1633

Qamar Dost Khan. respondent in C.P. No. 786-P of 2004, Gul .
Zaman Khan, respondent in C.P. No.787-P of 2004 and Saeed Anwar i in . a

stated to have made a .

P T

: 2-A. The appeals were contested on a number.of grounds including -

The leamed Service Tribunal, however relymg on thelr own'™
.Dir ‘Lower.- and others, -allowed all . the three appeals . -

‘Wllhstandtng their observauon that “it is ‘the burden of respondent--. -
B el’al'trnt:nt to vertfy the authenncnty of the clajms of the appellants .

3
.. Tespondents were not "permitted to join the posts because thetr .

v;fed the' status of a civil servant fo invoke section” 4 of -the .

IFME

LA

EEXRE g




2006 Executive District Officer Schools and Literacy v.. .. -
o , Qm Dost Khan (Syed Jamshed Ali, 1)) o

" 6. Exercising his right of rebuf . Additic

: 4 . cbuftal, the le itiona
Advocate-General relied on Muhammad Zahid lqb;m::d ﬁ(tj:;;on:l
.g;f‘:u?],ahMarl:i:n s::ltll)d gzhsrs t§006' SCMR 285. Explaining the case of
vasrullah, mitte at the fact of the said '
distinguishable because there was ion of o forgers
aine Navralat, . no a;lelganon of fraud'anq foxgc;y

1634 . SUPREME COURT MONTHLY REVIEW '~ [Vol. XXXIX

A L. . 3

_assumed that. respondents could inyoke the jurisdiétioﬁ of N.-W.F.p. |

.Service Tribunal. In case of Gul Zaman Khan and ‘Saced. Anwar, he

invited our attention to the copy. of the PTC certificates, showing '
announcement of their result on 24-2-1998. while. the public notice
through press, inviting applications was issued on 3-10-1997 and the”
~ closing date was 13-10-1997. It was maintained. that since they were not
~ eligible, there was no question of their being summoned for ‘tést and
interview for selection to the post of PTC tcachers. He submits that no, |
record: of appointment of these respondents is. available with the -
' department. o : : I o

5. ‘The {earned counsel for thevr'espondé;'lts first .addressed us in,

" C.P., No.786-P of 2004. On the basis of pay rolls: of a number.of }
officials whose names find mention in the order, dated 23-4-1998 (in-f
which name.of respondent Qamar Dost also appears) such as Muhammad '
Rasheed, Asghar Khan, Muhammad Saleem Khan, Muhammiad Ishaq and. | .
Inayat Ullah which were placed on récord to contend that the aforesaid
officers in the said order were in receipt of salaries which was by itself f -
sufficient to defeat the plea of the departmental authoritics that the order, 'f ..
dated 23-4-1998, was a forged document. Before we proceed further; i

1635

7. Right of. has been created by soct W.EP.
.Seryiée gh appeal has been created hy-section 4 of the N.-W. F.P.
section;-- -

“Appeal to Tribunals.--- Any civil servant ag tieved- by an
final order, whether original or a llateg : made )l; in;v-

"departmental authority

conditions of his service may,

“within thirty days  of the

establishment of the appropriate Tri ing j '
. rib R
e o p 1 unallhavvm_g. Jnnsdlctxpn in
- Provided that:

(a).

.................-.-......u....-......-.....-......-....-.--’unu--n-- .
s :
L T T I

we would like to obser\fe here that the ‘departmental representative ha g .

explained that the basis of this consolidated order, dated 23 4-1998 was
separate orders, the copy of the orders being relicd upon eontain thirty:
two 5o called selectees but as'a matter of fact sixteen out of them were
' genuine selecteés ahd the department had record of those sixteens
Learned counsel fori the respondents strenuously relied on the case af
Nastullah * Khan relied. upon by the . learned Service Tribunai a0
Sectetary. to the Government of N.-W.F.P., Agriculture Department’
Asmatullah Khan ‘and others 2003 PLC (C.S.) 1289 and Muhamma;
~ Amjad Malik v. Pakistan State Oil Co. Ltd. and others 2005 PLC (
318'to contend that the rule of consistency was rightly followed by
N.-W.E.P. Service Tribunal in allowing the appeal of the respondefliz
He urged that if the record was mot available with the ‘departmenl;
respondents should not be made to suffer. As far as Gul' Zaman Kb
and Saeed Anwar Khan are concerned, he submits that before the 44
" their selection, they had become eligible and, therefore, their select
was in order. As far.as objection of non maintainability of thie PP
before the learned Service Tribunal is concerned, he contends tha
such” objection was taken before the' learned Service Tribunal
however, relied on rule 37 of the N.-W.F.P. Service Tribunals.
1974;. which according to his reading, gave jurisdiction to the 1%
Sérvice Tribunal to entertain and adjudicate-upon the grievant®
respondents:” He maintains that the respondents had submitted jO'2
reports -and had thus, become civil servants. o

Crap

Aplaip reading of 'tl'le said
i

--un-u--nuu...-...-..-.--..-.-..n..........-.......-...-..-.-. Teraisrsneeannana. o
. . ae

......................

(underlining’.is ours)f’- ,

adin provision shows that it is only agai i
..,derv,.Fu:g»ISna] or appgllate. against which an appgal gli:sst :(l).fl::g A
;?Ction‘% .6 : ilr)vxce .'(Ij‘rlbunal. The powers of the Tribunal are given in
%e-al"set the said Act, ac:cordmg to' which
f’lﬂ‘s’:) R aside va? or modify the order appeal
i rél‘ ule 27. of N.-W.F.P. Service Tribunals.
tlied upon by the learned counsel.
l!ced,herembelow;-,-, .

against.” (underlining -
Rules, 1974 which is

) s':M];tldmonal- owers of the Tribunal.---- Nothing in' these rules
. Tr;"ﬁ beAdecmc‘d to limit or otherwise affect the ‘powers of a -
en:hunz;l }o ‘make such orders as may be. necessary for. the
ends of justice or tc Nt aby i (

‘f“"l.._'l‘ribuhal, 1 5 | rnto pwvent. abu_s.e ot .tl_le .process’“of the -

l:slétga{;:u‘; lttle)adjng of. the saifl rule shows that this power will|

billty. g ribunal while hearing an appeal and the question of] -
4andy7 o t;1111 :Dneal 15 to bhe answered with rcfercuce (0B
fon. g e Act. Thefe has not been such an order within the| -
- ol section 4 which could be brought under challenge

Tribunals Act, 1974. It will be appropriate to reproduce the said .

in respect of any of the terms and .-

“the Tribunal may on - -

for the respondents is also =

. DOwe ined i ‘ intended to énla e of|
o IS contained in rule 27 are not intended to enlarge the scope of
i

e

tommunication of such order to him or within six months of the =




Te T AR v

[
o

1696 ¢

" before. the learned N.-W.F.P. Service .T';ibun-al;i‘The 'fglief claime
- the re,spondents ‘th‘r‘ough‘ the aippeals was in the nature of a command
“the departmental authority to give them suitable posting- In essence, th% ol

" learned Tribunal did not possess.

~ not having been raised before the learned Tribunal, could not be allowe
to be_raised before this Court, has 1iot impressed us for the reason ‘
_question of jurisdiction gogs to the root of the case and could be rai

' CO\_IIIltl'y‘f.lt‘, is a fundamental principle of law that a Court or Tribun'al'

_ bound to engage a copnsql.,lustipé' according to law is the duty of

_-the pretext that a qugs'tiontof law going to the root of the case wa

. Secondary Education, Lahore through its Chairman and another V-
. 'Salma Afroze and 2 others PLD 1992 SC 263, The-only constrain
a party could be said /to be estopped to raise question_ of juris

. and on the -result -being unfavourable repudiates its own act
. throws challenge'to the jurisdiction of the said Court or Tribun2
. even in such’ a case, it will depend on the facts of that case. Yet

-case where question of jurisdiction may not b€ entertained for the
- time before superior’ Courts could be when the equities are

- be to perpétuate an; ill-gotten gain or to bring about a plaini
- consequence. Examined on the basis of the above stated printi
do not see that the objection to jurisdiction ‘should be shut even;

- rhised for the first time before this Court. We. find yet znother read
pérmitting  the objection to be raised and that is to clarify the

. jurisdiction of the learned Tribunal lest the impugned judgment

| SUPREME COURT MONTHLY REVIEW [Vol. XXXI(4

were : seeking issuance of writ of mandamus which jurisdiction.

8. The contention of the learned counsel for the respondent ‘

Tribunal, in-the absence of a final order-of the departmental authort

for the first time even while appearing. before thé highest Court of

1o decide the lis before it in ,éqi_:ofdance ‘with law and parties .are 10.

. _ L

Court which can neither be abdicated in favour of the whims i",’y

ignorance of the litigants or their lawyérs nor it be avoided or e\'/adt?d‘%g

s Toly

raised promptly. In making the above observations, 1 am fortified by ihe i

following observations of this Court.in Muhammad Sarwar v. The St
PLD 1969 SC 278. o

“It appegts .that"the'ludges were not pfoperly advised, but it fa

to be. said that there is a well-known adage that 2 Judge mus:

-wear " all the law of the country on_the sleeve of his 10k

. -(underlining is ours). IR o

The rule laid :down Wwas reiterated. in Board of Intermedi

‘would be where the party ‘itse'lf invoked jurisdiction of Court of

%ﬁfﬁ y

an‘x-
e.

against the personraising objection and if upheld the consequence

jurisdi : e leartl Ay ! ' e LA .
a precedent. We may add a word of caution i.e. that this jngm‘?“" L

A Constitution of law. Consent or acquiescence has never been considered |G

.the question of son-maintainability 0 ¢ the appeals before e learnil 2 factor confgrrmg Juri_sqi_ction. The J:udgxpents of this Court in|

; , sgl support of the above view-point are Maulvi Aziz-ur-Rehman v. Ahmad

Khan ‘and*'lother‘s 2004 SCMR 1622; ‘Ali Muhammad and others V.

Vuhammad Shafi and others PLD 1996 SC 292; Shagufta Begum V. The
ome Tax Officer, Circle XI, Zone-B, Lahore PLD 1989 SC 360 and
i Abdullah Khan and others v. Nisar Muhammad Khan and others

FLD 1965 SC 690. S : S

" Ata Ullah Khan v. Surraya Parveen:

, : 1007
(Abdul Hameed Dogar, 1) - :

fals with the subject-matter jurisdiction and pot the territorial or
ecuniary jurisdiction. '
guiated respectively by.the Code of Civil Procedure and the Suits
ation Act. g e s S

Objections ' to the said jurisdictions _ are

We . may also add ﬁhat ‘juris'diction ‘is conferred by gi'the'r-

‘Accordingly, these. petitions "are converted into appeals, athH
ed and. the judgment of the lggrned Service Tribunal is set aside.

/B-2/SC

,Apbeal ‘allowed.
20065 C MR 1637
[Suppeme Court of Pakistan]

3 Present: Javed Iqbal and Abdul Hamid Dogar, J

ATA ULLAH KHAN and others----Petitioners
' " versus o o

Mst. SURRAYA PARVEEN----Respondent -

A i petition No.102 of 2005, decided on 13th March; 2006.

. " (Oxi_appeal from the order, dated 2-12-2004 of the Lat_ldfe High -
pourt, Lahore passed in Civil Revision No.1461 of 2003). :

Pinjab Pre-emption Act (IX of 1990)---

i 3---Constitution of Pakistan (1973), Art.185 (3)---Superior. right
i pre-emption---Shafi- Khalit and Shafi Jar---Talb-i-Muwathibat _and

Ib-i:Ishhad.--Proof---Pre-emptor, on coming to- know about salc on
1995 immediately disclosed her intention to pre-empt the suit-land " -
jlis of yillage in presence of witnesses---Sale ‘was kept sécret and
to knowledge of pre-emptor after about.two months and 24 days,
act was established and not rebutted---Factum of sending notice
-i-Ishhad on the same day i.e.22-6-1995 after getting it -attested

o truthful witnesses also stood established on record---Witnesses of
9?9‘9( hgd categorically stated that she had superior right on the -
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Date of Institution

- Date of Decision 15.12.2017
Mr. Abdul Waheed, SET, GHS No.3 Abbottbad. o
o - (Appellant)
.. VERSUS

1. | The Executive District Officer, Elementary and Secondary Education,
- :Abbottabad and 4 others. , o '

| - (Respondents) =
MR. Khaled Rahman '
Advocale " --- * For appellant.

MR. MUHAMMAD RIAZ PAINDAKHEL,

. _A351stant Advocate General , ~.--- For responderus.

MR. AHMAD HASSAN S MEMB}:R(E\ecutwe)

MR. MUHAMMAD AMIN KHAN KUNDI B MEMBER(Jud1c1al)
JUDGMENT

AHMAD HASSAN MEMBER Ar 0umems of the learned counsel for

_the pames heard and recmd perused.

~ EACTS

2.

The brief facts dre that the appeilant was appomted SET on 29, 07 98)

lhe 'lppellant obtamed M. Ed on 01.03.2001. As per policy of the uovemmem -

dated. ].).07.2002., he was allowed three advance incremem‘s on oartin'o higher =

qualification. That the Finance Deparlmem 1ssued notification dated 30. 03.2009
by allowing increments for untrained period to the entire teachiné c_kmnmunitv

‘ hence the appellant also benefited from the :,"ud notltlcauon and’ reach&,d the

maximum of BPS 16 In the hobl of notification ddted 11 0‘§ 1991, the appellant



[N}

‘was entitled for personal pay, which' has- been denied to him. He filed
departmental on 27.09.2010, but without any response, hence, the.inst_’an’t servlee

appeal on 30.12.2010.

- ARGUMENTS |

3.0 . Learned counsel for the appellant aroued that he was appomt~n as SEF on
27. 09 1883 That atter qualttytnCT M.Ed trom Allama lqbal Open Unwersnv on
01. 03 2001 three advance mcrements on higher’ professional quahttcatton Were.-_'

Uranted/allowed to h1m vide notxhcatlon dated '13.07.2002. ilte l-mante

Depattment Vldf: notification dated 30.03 ’)009 allowed merements lot untmtned .
service period to all the teachers serving in the department. T hat the ap‘pellant_ ‘
also beneﬁted from the aforementtoned notlttcatlon Vand reached the maxunum
’ot BPS-16 i.e Rs. 5490 on 01 12 2000 Resultantly mcrements granted on,.
obtaining M.Ed 10 the appellant stood usurped, Thatfpay of the appellant s_hould.
'-have been fixed as personal pay in the ltOht hl’ notification of the Fmance,-’:

Department dated 1] 08.1991. He filed departmental appeal on 07 09 2010

- wlnch .was not deuded Wl[hl[l the statutory

- appeal. He turthet argued that Judoment of th1s Tribunal dated 2} 06 ”006 |

passed 1n service appeal no: 846/2004 ‘was .unp-lemented bv the Fmance

-Department vide letter dated 10.11.2008. Case of the appellant being 1denttcal'in’- '

nature deserves sumlar treatment. Reliance was placed on 2003 SCMR 499_;"

2009 SCI\IIR 01 and -Peshawar Hwh Couu Peshawar dated 08.06.2017 passed in

writ petition no. 913- P/”Ol4

On the other hand learned Assistant Advocate . General. .tzrg.ued that a

cursory reading of Section-4 of Setwee ’lubunal Act 1974shows *h-:t 1t 1: onl\

against a tmal order, ortotnal or appellate that an appeal can  be fi led in Ser\ltce o

Trlbunal In. the mstdnt service appeal the appellant has not challenged any

penod hence the instant ser\ftce :



W)

original or ép'pellate order passed by a’ départﬁmual agthority and ~froin_ \;«yhich he .
is | aggrieved. Appeilant 18 s-eekinlg, diré_c.tioné frorn this Tribunﬁl to 'the’_
-respondems for grant of advance increment' on éetting higher-.qua}iﬁcation.

lssuancetof digections 1S, qof -the'job:Of Service "?ribUﬂﬂl. Mor'éu:).vef,",,aﬁc.r'
~ promulgation of Khyber Pakhtunkhwa Cessation of Péyment of Arrears on'
Advance Increment'on Higher: Qua}iﬁéation Act No. IX-2012, he is ‘not'-en.ti'tl’ed
for aa;{an'ce' iﬁcgements. Rélianc;é wﬁs placed on 19‘910 SCMR 1106, 201'6- PLC |
1042, 2006 SCMR 1630 and judgment of this Triburial dated 20.09.2017 pass'e_d“
-in se:rvice éppea{l no. 467/2012.

L ,. l . "

CONCLUSION.

Hl

5. meters

This Tribunal deems it appropriate to first decide the issue.of para
" given in Section-4 of Service Tribunal Atc 1974 for filing service appeal which

i1s reproduced below:-

“Any civil servant aggrieved by any order whether
original or appellate, made by a departmentoi .
" authority in respect of any of the terms. and conditior.s
of his service may, within days of the communicatior:
of such order to him, or within six months of the
establishment of the appropriate Tribunal, whichever
s later, prefer.an appeal to the Tribunal.” '

: Learl{ed counsel for the appéllanl when éor;fromed on the above mentioned sécti_on-' of
law conceded that no or_iginal or appeilate lorder passed by the respondents is‘available
o be clhal_lc:nged through the instant service appeal. As he has not challéngﬁed any’
‘departmental order but seﬁekihg diréction_s' from Ims Tribunal 1o the respondehts \‘«fhjch' '
is beyond our jurisdiction. In these circumstances no effective remedyv car be gralltéd in-. |
tavour of the appellant. In view of case law reported as 1990 SCMR 1106 t_he apbeal s .
not mqimainable._After having deliberated on the 1ssue of ju;isdiétion t ‘

there is hardly

-any need to touch the merits of the case.



6. As-asequel to above, the appeal is dismissed: Parties are left to bear their

- own costs. File be consigned to the record room.

.- (AHMADHASSAN) " ..
- MEMBER - :

(MUHAMMAD AMIN KHAN KUNDI)
~ o MEMBER o
ANNOUNCED ! I |
15.12.2017 -
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{No-

Date of
order/ " ..
| proceeding |

¢ - ‘

Order or other proceedmgs Wlth 51gnature of Judge or Maglstrate T

".
A

3

- .28'01'2019 1 Mr. Ahmad Hassan ‘ ' —--Member (E) ..

~BEFOR‘E THF‘ KHY'BER PAKHT UNKHVV A SERVICE TRIBUNAL

~Service Appeal No. 540/2014

.. 17.04.2014
.,.;...2801 2019

: Date, o'f Institutlonb
- Date of Decision

Post Ofﬁce Azeem Kala .Jadeed-Tehsil & District Bannu. .
Appellant

Versus

1. The Secrefary Education (E&SE) Khyber Pakhtuﬁkhwa
- Peshawar. - : o ‘

|+ 2. Director Baucation (B&SE) Khyber Pakiturihiwa Peshawar.

3. The DEO (Fernale) E&SE Bannu. .
. 4, The Secretary Fmance Department Khyber Pakhtunkhwa

Peshawar

Respondents
[} R 4 . H f .
) 'H"."‘.:A.,i' o

S s hes : P "li Cepts ' ! I i.'b‘l‘ C \
Mr. Muhammad Hamid Mughal----v-----:-----Member (J)

MUHAMMAD HAMID MUGHAL, MEMBER: - Lg

| Additional Advocate General present.

2. This smgle/common Judgment in the above captioned appeal

shall dlSO dlspose of appeal No 541/2014 filed by Mst. Sohaﬂa Z:dfal

j bemg 1dent1c:al in nature.

counsel for the.aﬁpellant and Mr. Kabir Ullah - Khattak. learned |

Mst Shahnaz Bibi, Daughter of Shah Nawaz R/o Khandar Ixhankhell .

3., The dappellant has filed the presen't service apbea"l u/s 4 of the




| Khyber Pakhtunkhwa Serv1ce Trlbunal Act 1974 for. the release of _‘

her monthly salarres w.€. f 02 ll 2009..

4. Learned counsel for the appellant argued that the appellant

| was appomted as PST vide apporntment order date 02.11. 2009 and |
ehe also performed her duties however she was not pa1d her rnenthly. |
| salaries. | |

S.  As against that learned Additional Advecate General argued
that ‘appointrne'nt order relied upon by the appellant is 'fake,
- | factitious, fabricated, bogus and record l"es’s.:Further argued that the
.- appellant 1s not a. civll servant/employee of 'the""'respondent
departnaent and as such she is~ not entitled to monthly salaries of PST.
Further argued that 1dent1c:al nature Servrce Appeal bearrng'

No. 541/2013 ﬁled by Mst Basreen Bibi has al1 eady been rejected by

| this Tribunal vide judgment dated Q8.1 1.2016.
6. Arguments heard. File perused.
7 Respondent. department has totally denied the claim of lth'e ‘
R Aap‘pellant regarding her app-ointment as PST/Clvil Servant.. ;‘l‘he
appellant too did not refer to any advertisement of the year 20(l9 ‘in
| respect of the vacancy against which she was alle,.gedlyappointed.
Except the appeintrnent or'der _ ,disewned hy the respondent
' departrnent no other document is in the possession of the appellant to
suggest that she submitted application for the post of PST and éorie._._
: through any test and interview.l’llhe appellant allegedly appointed in
't the year 2009 kept mum for years despite the fact that no salary has |

ever been paid to her. The appellant has alse not brought an record




_‘*........

- .
Sl
\

B by the - learned Addltlonal Advocate General has already been S

\

! dlsmlssed

-3

. and the connected service appeal bearmg No 541/2014 ﬁled by Mst -

T

» Sohalla Zafar are’ dlsrmssed Partles are left to bear thelr own costs

File be-consigned to the record room.

v .;' (Ahmad Hassan) . (Muhammad Ham1d Mughal)
.| = Member P | Member
ANNOUNCED - o
28.01.2019 - -

8. As a sequel to -above the appellant has not been able to seek 3

1ndu1gence of thls Tr1buna1 Consequently the present servme appeal )

' any malaﬁde on the part of respondent department 1n rejectmg the i |

: ':cla.un of. the appellant Identmal nature Semce Appeal as’ l'eferred to
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EEFORE KHYBFR PAKHTUNKHWA SERVICE TRIBUNAL
' PESHAWAR '

SERVICE APPEAL NO. 948/2013

Date of institution ... 31.05.2013
Date of judgment ... 08:.11.2016

o Basreen Bibi D/O Raj Ali Khan,
. PST Teacher GGPS Kotka MJ:a Jan Dandi Wazn- Bannu.

- ' (‘Appellant)'
‘1 . ". : ) - o

VERSUS

1. Dlshct Educatlon thcer(F emal)anary & Secondary Banmu.- o
- (Ex-DO E&SE Bannu) , :

2. Direztor Elementary and Secondary Education, Khyber Pakhtunkhwa, Peshawér.

Secn.lary, Elementary and Secondary Educanon Govt: of Khyber Pakhtunkhwa,
. Peshawar, ' '

(Rcspdhdét;tsj B

APPEAL UNDER. SECTION- 4 ‘OF KHYBER PAKHTUNKHWA SERVICE
 TRIBUNAL ACT, 1974, FOR THE RELEASE OF. PAY W.EF 31.12.2009
-+ TILL DATE WITH ARREARS OF ALLOWANCES ETC FOR WHICH THE.
. DEPARTMENTAL 'APPEAL. OF. THE APPELLANT HAS NOT BEEN
\ "{ESD ONDED SO FAR, DESPITE THE LAPSE OF STATUTORY PERIOD.

)

' Mr Umer Zad Shah Bukharl Advocate.

For appéll,ant'.

Mr. Kabir Ullah Khattak, Assistant Advocate General - For respondents. .

. ‘_/< ’ ' ) | - 3 - ' i :
+ MR. MUAAMAMD AAMIR NAZIR NIE\/]B:R (IUDICIAL)
MR. PIIz BAKHSH SHAH MEMBER(JUDICIAL)

TUDGMENT

MUHAMMAD AAMIR NAZIR. MEMBER: Basreen Bibi Dlo Ra] Ah I\har\

' heremafer rcferred to as appellant, thmugh the instant . appeal under sectlon-4 of Khybcr

' 'Pakhtunhwa service Tnbunal Act 1974 has prayed for release of her salary w.e. f 31 12 2009

]




. till date atoncwith arrears

for which the appellant had filed departmental appeal but the same
e ~.wasnot re sponded within the statutory period.

)

- 2.

respondent-department as anary School Teacher on 31, 12"009 -and- since then she is

appomtment, the appellant is -regularly perfomnng her duties, yet she- has not recetved her

monthly salaries

[

approacl‘ed to the court of Senior Civil Judge

plamt wes returned vide order dated 05.12.2012. That the appell
o . on'15.02 2013 whi

3 . Lzarned counsel for the appellant argued before the court that the appellant was

. appomted as Pn“nary School Teacher vide apporntment order dated 31 12 2009 and since then '

“she is re-rularly perforrnmv her dutres That despite the fact that she is performmg her dutres

yetno salary has so far been paid to the appellant That the respondents were timie and agmn

approach

il

) appellant tmally approached to the court of Semor Crvrl Judge Bannu but her plamt was

returned by the court v1de order dated 05.12. 201 2 wherein it was held that as the appellant isa

“civil Ser\?ar'lt therefore, tlus court has got not jUt’lSdlCthn That : since the appellant was regular
SR

dutles therefore, by acceptance the instant appeal the responderrrt ‘be drrected to release her

salaries and related allowances.

o

4.

;o counsei for the appellant, argued before the Tribunal that the appellant is not an employee of

* the respondent

ch was not responded within the statutory penod, hence the i mstant appeal "

-department 'I’hat the unpugned appointment order is fake and factttlous That a

Erief facts of the case giving rise to the instant appeal are that the appellant 301ned the -

performm: her duties wrth honesty and full devotlon That desplte the fact that smce her 8

alongwith connected allowances t111 date. That the appellant ttme and agam -

approaclr ed respondents to release her monthly salary but of no avarl That the appellant even A

Bannu for that purpose on 2232013 but her .

ant filed departmental appeal

2d by the appellant. for telease of her monthly salary but of no avall That the .

' appomtcc’ as Primary School Teacher in the year 2009 and t111 then she is performmg her

The learned Assrstant A.G, while rebuiting the arguments advanced by the learned |

fact findiag enqulry was conducted wherem it was held that the appoxntment order of the



T above, t.lerefore respondents be dl.rected to release her monthly salanes as - she

¢ ppellant 1s fabncated one and there is no record of her appomtment order wrth the respondi

clepaxtment That the’ appellant cormmtted fraud, therefore the mstant appeal may be dlsm1<

w:th coct

We have reard arguments of learned counsel for the appellant and learned

A.G for the respondents and have gone through the record avallable on ﬁle

€. Perusal of the case file reveals that the appellant claun be appomted as anary Sc]

Teacher vide 1mpugned order dated 31 12 2009 bearing endst: No. 23000-5. The’ appe

B ~fmther claun that since she has regularly been appointed as PST Teacher vide order refe

hasl

.1"form1ng duties as PST since her appointment. The respondents on the otber hand deme(
) a)potnunent of the appellant as PST vide unpugned order dated 31. 12 2009 and in tlns re=
'tley had’ conducted a fact finding enquiry. The fact finding enqulry avatlable on ﬁle rer
that respondents have never issued any appomted order to the appellant and the one whrch

preduce by the appellant is fabricated, having no record. It was further held in the fact ﬁr,

enqutry that the date/year in which the appellant clarm her appomtrnent, the respondents

. mever made such order on the above date and year

7. The learned counsel for the appellant n h1s arguments cla.trn that smce the C1v11|

vide order dated 05 12.2012 retumed the plaint to the 'lppellant on the pretext that she is

~ servant, therefore the appellant is pruna-fame a civil servant as held by the Crvrl Court ar

,pondents cannot deny her appointment order as PST “This arguments advanced b

learned counsel for the appellant carry no weight for the reason that the appellant in her

claim to have been appointed as PST, therefore the learned Civil Court wﬁ.hout hearm

" respondents, v1de crder dated 05 12.2012 returned the plamt to the appellant under 01

Rule-10- CPC stating therein that the perusal of the plaint >how§. that the appellant/plam

. civii servant and th'tt this court has got no jurisdiction into the rnatter in hand. 'I‘he civil

hai never declared the appellant as civil servant on rnents Hence, in the above



T

c1rcums‘ances we are . oi the con51dered view that the unpugned appomtment order of thc

g appellart 1s factitious and fabncated havmg no record w1th the rcspondent—deparmlent L

therefon., the appeal in hand Is d1srn1$sed W1th cost. File be con51gned to the record

8 This _]udgment mll also dlSpOSC of other connected Appeal bearmg No

v

' 960/2013 by Sa_nreena B1b1 mvolvmg common question of law

in the same manner.

~ ANNOUNCED o
08.11.2015

. (MUHAMMAD AAMIR NAZIR)

- 4 . MEMBER
' (PIRBAKHSHSHAH) T

MEMBER- =~ -~ "




I Thr: SUPREME (JCLUR OF PAKISTAN -
| (APPELLATE Jq]\u 3ICTION)
RREE - PRESENT: .

s MRJUS USTICE GULZAR AHME,D Hcf
. MR- JUSTICE IJAZ UL AHSAN - SRR
N \/IR JUSTICE QAZI MUHAMMnD AMIN A‘-IML.D

Rq/ -VIVIL PE’“ITIONS NO P and 3- P OF“ZO 1"' . S R
' (Aqamst the judgment dated 08.11.2016 passed by the R Lo
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( in, CP3-.“f 2017)

LR Petitioner(s)
Versus_ - 0 L R v

D’iﬁfri,ct‘Educﬁéﬁciﬁ .:Ofﬁcer.‘énd others R .‘.‘;:Rt_é'qundénf(s’)- :

" For-the Petitionerts): . ‘Haji M Zahit  Shah, AOR/ASC.
CoepE T I {vza bideo lmkfrom I’eshaulaz,'{ in both ca.ses}
For the Respondent(s):. . - '-,N.R. o

- Date o'f.HéaIi;;g;}-_ﬁ.“_- o -21 08 2020
ORDDR TR

GULZAR AI-T"{I.".D CJ We have heald ‘eauﬂncd

v N ‘

ASC f01 the petltloner m botn hsted peuuohs Thc—: },Ptltlonm

has f;led a Semce Appeal before hhybel Pals_ht 1n1{hvra ('
: ‘.; | wServn:e Tllbunal Peshawm (“the Tnbunal”) praymcr t:nt sh.e l‘
" * = bc °1anted qalalle'% Wxtb cftect from_ 21. 12 :2009 the date
" - when .she 'cleumed ;o have. béc,n appo;ﬁtua as a - Prlmary:"‘.

St . " —

bchool T@dChCI’ Such ap )eal of the peL1L1one1 was dlngS%(,d
by the Tnbunal Vlde 1mpugned Jud0m°1-1t dated 08 1 1. 2010 It -

' was; observcd by the T"‘-‘Junal that dppomtment 1ettel 011'.' _.':? U

+

o whlch the petmoner -ehe; on is. a fal\e and flctmous one: We
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