S SERVICE APPEAL NO. 1376/2013

Date of institution ... 27.09.2013
Date of judgment ... 08.04.2019
Khurshid Alam S/o Hassanullah |
- R/o Village Esot Kala, PO Ahmad Abad, Tehsil Takht-e-Nasratl'

D1strlct Karak. - .
: (Appellant)
VERSUS |
1. Deputy Inspector General of Police, Kohat Region, Kohat.
- 2. District Police Officer, Karak, District Karak. .

(Respondents)

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST

THE TERMINATION QRDER DATED 27.03.2010 PASSED BY

DISTRICT POLICE OFFICER, KARAK AND THAT OF DIG

KOHAT DIVISION ON _REPRESENTATION OF' THE
' APPELLANT DATED 13.01.2013.

_ Mr. Muhammad Asif Yousafzai, Advocate. For appellant.

| @ Mr. Kabirullah Khattak, Additional Advocate General .. For respondents.

; N |

Y ‘Q Mr. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL)

| -~ MR. AHMAD HASSAN ... MEMBER (EXECUTIVE)
e

JUDGMENT

MUHAMMAD AMIN KHAN KUNDI, MEMBER: . Counsel for the

appellant present Mr. Kabirullah Khattak, Addltlonal Advocate General for the

. respondents present Arguments heard and record perused.

2. Brief facts of the case as per present service appeal.ar_e that the appellant

1

‘was serving in Police Department. He was imposed major penalty of dismissal

~from service vide order dated 27.03.2010 on the allegation of ztbsenee from
duty The appellant filed departmental appeal on 21 01 2013 Wthh was. rejected

| . onl4. 02 2013 hence, the present service appeal on 27 09 2013
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3. - Respondents were sﬁiﬁﬁiohed who éoﬁién's‘t¢d the appeelll':l by filing of
written reply/comments. I‘I |
4. Learned counsel for the appéllant ‘contended ‘that the lil appellant was

serving in Police Departrhent. It was further contended that thei,I: appellant was
imposed major penalty of dismissal from servipe vide order daiglted 27.03.2010
on the allegation of absence from duty. It was ﬁxrther‘.con'%énded t.hat'the
appellant was also involved in a murder case. It was further cor:lt_ended that the

absence of the appellant was not intentional but was due to involvement in the

criminal case. It was further contended that the appellant was honourable

v'acqui'tted by the corﬁpetent court. It was further contended that the delay in
filing the department appeal and service appeal was occurred c,lluev to the reason
that the appellant was behind the bar and the appellant has also filed an

application for condonation of delay. It was further contended that neither

charge sheet, statement of allegation was served upon the app'ellant nor proper

inquiry was conducted nor any final show-cause notice was issued to the
|

appellant therefore, the -impugned order is illegal and liable tc:g be set-aside and
prayed for acceptance of appeal. |

5. On the other hand, learned Additional Advocate :'I General for the
respondents opposed the contention of learned counsel for ,'Ithe appellant and

|
contended that the appellant was serving in Police Department. It was further

contended that the appellant remained absent from duty witlliout permission of

the lawful authority. It was further contended that the appel'llant was imposed

major penalty of dismissal from service after observing of all codal formalities.
. |

It was further contended that the appellant was imposed major penalty of

“dismissal from service vide order dated 27.03.2010 and the appellant filed
. |

départmental appeal on 21.01.2013 after sufficient dela!\y. It was further
contended that the departmental appeal was rejected on i4.02.2013 and the

appellant was required to file service appeal within one month but 'he, has filed
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the present service appeal on 27.09.2013 therefore, the present service appeal is
|

badly time barred and prayed for dismissal of appeal.

!
|

6. Perusal of the record reveals that the appellant was ser:'ving in Police

‘Department. He was imposed major penalty of dismissal from service vide

order dated 27.03.2010 on the allegation of absence from duty. The appellant

- filed départmental appeal on 21.01.2013 which was rejected on:14.02.2613 and

| therenfter, the appellant filed service appeal on 27.09.2013. I'vThough it was

contended by learned counsel for the appellant that the appellant has filed

| .
application for condonation of delay wherein it has been mentioned that delay

in filmg of departmental appeal was occurred as the appellant was beh1nd the

bar but the record reveals that the appellant was acquitted in the criminal case in

December 2012. Therefore, the appellant was required to ﬁle service appeal
’ . |

* within ‘one month from the date of rejection of departmental appeal ‘but the

record reveals that the departmental appeal of the appellant: was rejected on

14.02.2013 and the appellant has filed service appeal on 27.09.2013 after a

' |
delay of seven months therefore, the service appeal is badly time barred. As

“such, without touching the merit of the appeal, the present service appeal is
|

dismissed being time barred. Partics are left to bear their own costs. File be

consigned to the record room.

- ANNOUNCED / /
08.04.2019 wZamm /%wm

HAMMAD AMIN KHAN KUNDI)
MEMBER

MHMAD HASSAN) |




R

08.04.2019

- heard and record perused

u"l;Counsel fer“the’-"appel]ant presq_\‘e_r‘l—__t"*Mr "{Kablrullah"‘Khait‘a:l‘g

---------

ATQUITIETHS ¢

Vide our detailed judgment of today consisting of three pages

(AT Fiag T e aohan Kunds
placed\on ﬁle-athhoutftouchlng the merit of the appeal-;th'é p?gsent Service
\iV N3 3 1)1 b Ny o UG v!}

appeal is dismissed being time barred. Parties are left to bear their own

costs. File be consigned to the record room.

ANNOUNCED
08.04.2019

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER.

AHMAD HASSAN)
MEMBER




11.01.2019 ' Learned counsel for the appellant z.md Mr. Muhammad
T AR learned ™ Deputy District Attorney alongwith Mr.
Tt Muhammad Idrees PSI for the respondents present. Learned
* counsel for the appellant seeks adjournment. Adjourned. To
come up for drguments on 0%,03.2019 before D.B.

N

ember Member

*

04.03.2019 Counsel for the appellant present. Mr. Kabirullah Khattak, Additional
AG for the respondents present. Learned counsel for the appellant seeks

adjournment. Adjourn. To come up for arguments on 08.04.2019 before D.B.

¢

o\ o
(M. HAMID MUGHAL) (M. AMIN KHAN KUNDI)
MEMBER MEMBER




30.05.2018 : 'ééiiliéél for the a];jjpéllant and Addl: AG "for‘ respondents
present. Appellant is directed to' submit Member copy of the
instant appeal. bCourﬁlse;l'for the appellant Seek_s"adjoan_'mnent.

‘Adjourned. To come up for argumé_hts on 25.07.2018 before D.B.

: e
> .
" (Ahmad Hassan) (M.Hamid Mughal)
Member Member
25.07.2018 : Since 25.07.2018 has been declared a's‘public holiday on aécount of

‘General Election. Therefore, case is adjourned on 28.08.2018 before D.B

28.08.2018 ~ Counsel for the appellant and Mr. Kabiruliah Khattak,
Additional AG for the respondents present. Learned counsel
for the appellant seeks adjournment. Adjourned. To come up

for arguments on 16.10.2018 before D.B.

~

‘(Ahmj(fassan) . {Muhammad Amin Khan Kundi)

Member ' Member

16.10.2018 Junior to counsel for ap‘pellant present and seeks
adjournment as senior counsel for the appellant is not in
attendance. Adjourned. To come up for arguments on 21.11.2018
before D.B .

Ad o

Member | . Member

3
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U 92.10.2017

04.12.2017

29.01.2018

[Learned counsel for the appellant present and seeks
adjournment. Learned Deputy District Attorney siétcd that the
appellant is absconding‘(‘ériminal case bearing No. F.IL.R 226
302/324/34 PS YKS District Karak In view of statement of
DCpui\ l)lsmci Attorney appcllcml be' noncc(‘im 04. 12.2017, -

¥ before D.B.

45%// (f\ -
Melnber ) _ “Membetr _

(Exccutive) S (Judicial)

Counsel for the appellant and Mr. Muhammad Jan, DDA
for respondents present. Counsel for the appellant seeks
adjournment. Adjourn,ed.__ Counsel for the appellant is also directed
to produce member copy of the instant appeal. To come up for

arguments on 29.01.2018 before D.B;

a1y

W
B M

nber Member
(Executive) (Judicial)

¥

“Learned counsel for the appellant and Mr. Riaz Painda Kheil,
learned Assistant Advocate General aiong with Rehan Ullah S.i for
the respondents present. Learned counsel for the appellant seeks
adjournment. Adjourned. To come up for arguments on 28 03.2018
before D. B :

% é/ | o
(Muhamma in Kundi) A ‘

28 .03.2018

(Muhammad Hamid Mughal)

MEMBER _ MEMBER

Junior to counsel for the appellant and Mr. Riaz

. Paindakheil, learned Assistant Advocate General alongwith

Khurshid Khan S.| for the- respondents ‘present. Junior to

counsel for the appellant seeks adjournment as senior

counsel’is not available. Adjourn. To come up for arguments

on 30.05.2018 before D.B

.(Muhamméd Amin Kundi) o (Muhammad tHamid _I\/Iughal)



Oq.01.2017

Counsel for the appellant and Mr. Fz&inanu]lah,‘ S
(Legal) alongwith Assistant A.G fojr"thé respondents
present. Counsel " for “the “appellant ;r:équésted ‘for
adjournment. To come up for rejoinder;an?ﬁ;-ﬁna] hearing

before D.B on 15.5.2017.

— Member MkM? S o :Ch%an

15.05.2017

10.08.2017

&_’ SO
Counsel for the appellant and Mr. Farfiianullah, ASI
alongwith Mr. Kabirullah Khattak, Assistant AG for the respondents
present. Learned counsel for the appellant submitted rejoinder and

requested for adjournment. Adjourned for arguments to 10.08.2017

before D.B.
V.8

(GUL ZEB KHAN) (MUHAMMAD AMIN KHAN KUNDI)
MEMBER MEMBER -

SEA

Junior counsel for the appellant.present. Mr. Kabirullah
Khattak, Assistant AG for the respondents pres;',ent. Junior counsel
for the appellant seeks adjournment on thé ground that learned
senior counsel for the appellant is not availablé‘:today. Adjourned.
To come up for arguments on 02.10.2017 before D.B. |

13

(Muhammad Amin Khan Kundi) (Muhémrff?d Hamid Mughal)

Member (J) © Member (J)




21.03.2016

i

11.05.2016

09.09.2016

Apgpellant in person and Addl: A-G for respondents preéen‘t

h

" Written reply not submltted Requested for further adjournment. Last

opportumty granted To come up for written reply/comments on

11.5.2016 before S.B. R

' : Cha%r'nii\m

Counsel for the appellant and Addl: AG for respondents prLsun
Fresh Wakalatnama on behalf of appeliant submitted. Written reply not
submitted despite last opportunity. Requested for further

' adjournment. Last opporf:uni'ty is extended subject to payment of cost

_ of Rs. 500/- which shall be borne by the' respandents from their own

pockets. To come up for wrluen roply/commenls on 9.9.2016 before

5.B. ~ ‘ . .

Member

Counsel for the a’pjpellén't and Mr. Rehanullah, Aél alongwith
Additional AG for respondents present. Written reply on beilalf of
resppndents No. 1 and 2. submitted. 'Cost of Rs. 500/ also paid and
receipt thereof obtained from learned counsel for the vép'pellant. The

appeal may be placed before the chairman for assigning the appeal to

appropriate D.B for rejoinder and final hearing for 09‘.01{201 7.

A

Member

L




26.08.2015 . : Appellant with counsel present. Leai'ned counsel for the
| | appellant argued that the appellant was servmg as Constable

when charged in four criminal cases of hemous nature and

Vo

“subsequently and finally acquitted vide ord,:er dated 20.12.2012.
‘That on the basis of the said ‘cases appellant was behind the Ba} o "
when dismissed from service on the allegat_ions of wilful absence |
from duty vide order dated 27.3.2010 regafrdi'ng'which _a;‘)»peltant
preferred departmental appeel which was rejected 'vide order
bearlng endorsement No. 1130- 31/EC dated 1422013 where- q

' ‘ after appellant preferred first service appeal on 14.3. 2013 which |

was withdrawn for certain technical reasons on 16.8.2013 subject
to filing of fresh appeal which was filed on 27 9.2013.

That the appellant was given no opportunlty of hearlng
nor proceedings were conducted in the ‘manners prescrlbed by ]
the law and as such the impugned order is a. nulllty in the eye of
faw. |

Points urged need consideration. Admit, subject to all legal
objections. Subject to deposit of security’ and process-fee within
10 days, notices be issued to the relspondents for ‘written 1

reply/comments for 25.11.2015 before S.B.

Chairman

25.11.2015 ' Agent of counsel for the appell'ant and Addl: "A.G for

P

respondents present. Requested for adjoq'rnment. To come up for

written reply/com'ments on 21.3.2016 before S.B.

Chjb;r?n‘an

+ i B




N~

29.06.2015

30.07.2015

12.08.2015

Agent of counsel for the appellant pres ent. Counsel for the

appellant is stated indisposed. Requested for adjournment. Adjourned

to 30.7.2015 for preliminary hearing before S.B.

to 12.8.2015 for preliminary hearing before S.B.

Ch%n

Agent of counsel for the appellant present. Counsel for ﬂthe_.-':' |

appellant is stated busy at Islamabad. Adjourned to 26.8.2015 fo} , .

S i i
Ch%n A
L

preliminary hearing before S.B.
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23.2.2014 . Clerk of 'c'_bunsel for the appellant present and

submitted that. his' senior is busy in the Peshawar

$

High Court, Bannu Bench. He requested for

adjournment. To come up for preliminary hearing on

06.4.2015.
N
Member
06.04.2015 None for the appellant present. Notices be issued: to

appellant/counsel for the appellant. To come up for preliminary

hearing on 25.05.2015 before S.B.

AT .
- EE - . . R

Member
o | ‘ 25052015 Clerk of counsel for the appellant present and requested for

adjournment“ due to general ‘strike of the Bar. To come up for

pfc\-:‘lbiminary hearin'g_q‘n 29.06.2015 before S.B.

R . . ‘ . . Member

R




Clerk of Counsel for the appellant present and requested for

! ' ) ' ‘ |
i . adjournment. Request accepted. To come up for p'relimifn’ary .
hearing on 05.08.2014. |
; |
E |
' |
% P - 05.08.2(?14 Counsel for the appellant presen't-.an'd requéSfed for
o ' ; ‘ o - o o ' -
| adjournment. Request accepted. To come up for pre minary P
o .| hearingon 01.102014. /o
i _ ‘ ' Membe_r ' } '
| | ,, -
% L 01.10.2@14 Clerk of counsel for the appellant present; and'requested‘for ‘
\ . ‘ " adjournment. Re(iuest accepted.-_ To come up for. ~prelrimir:1a1'y
; - hearing on 10.12.2014. - L
i ’ : ’ Lo : 5
! ' S '
| N
f ‘Member
; K
| i |
Reader Note: - , C o
-
10.12.2014 Clerk of counsel for the appellant present. Since ithe

‘ Tribunal is incomplete, thercfore, case is adjourned to 23.02.2'015

for the same.

1
t
]




o R R ' .
09.12.2013 " Counsel for the appellant present and requested for

- adjournment. To come up for prelimihary h_éarihg on 23.01.2014.

23‘;0.1.2014 Mr. Hedayat Ullah, Advocate on behalf of counsel for the
appellant present and requested for adjournment. To come up for

preliminary hearing on 03.03.2014.

r ,k;( “
> R 03.03.2014 Mr. Hadayat Ullah, Advocate present and filed Wakalat '
Nama on Behalf of the appellant. He requested for adjournment.
To come up for preliminary hearing on 22.04.2014.
mber
6 ’ - 22.04.2014 Clerk of counsel for the appellant present and requested for

adjournment due to general strike of the Bar. To come up for

preliminary hearing on 05.06.2014.




‘Form- A

FORM OF ORDER SHEET
" Court of . A ]
" Case No. 1376/2013
' SNo ,-f Daicé of order | Order 6r other pfoceedings With signature of judge or Magistrate
*_-|". Proceedings '
T T | 3
',1 b 30/09/2013 The appeal of Mr. Khurshid Alam resubmitted today by |
e Mr. Muhammad Rafig Khattak.-Adv'ocate may be entered in the
‘ : Institution Register and put up to the Worthy Chairman for
I3 - | preliminary hearing. .
‘ RE n%@%

/ r/(j *020,3 This case is entrusted to Primary Bench for preliminary

hearing to be put up there on q, — l;‘ — 920/3
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The appeal of Mr. Khurshid ‘Alam. son of Hassanuliah received today i.e. on 27.09.2013 is
‘incomplete on the: following scores which is returned to the counsel for the appellant for completio'n

and resubmission within 15 days.

1- Appeal may be got singed by the appellant.
2 Annexures of the appeal may be attested.
'3- Copy of departmental appeal having rio date be dated. :
4- Annexurés of appeal may be annexed serial wuse as mentioned in the memo of appeal.

No. 1350{ /S.T,

6t. 27 zfﬁ /2013.

R R
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
- PESHAWAR.
Mr. Muha‘n'imad Rafiq Khattak Adv. Pesh.

frink et alioched - aui py vledhe
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AORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

Service Appeal No. 3% /2013

Khurshid Alam........... et S Appe!lant .

V ERSUS |
Deputy Inspect01 General of Police, Kohat & others Respondents

INDEX S X

S.No | Description of Documenfs | Annex | Pages ‘

1. | Service Appeal alongwith affidavit T 1-4_

2. | Application for condohation of delay | 56

| alongwith affidavit |

3. | Addresses of Parties ‘. 7

4. | Copy of order 16.08.2013 A | 8 {

5. | Copy of order df.2o.12.12 of ATC, Kohat B ' | 9-35

6. Copy of order dt.25.07.12 Qf ASJ, Karak C | 36-51
7 | Copy of order dt.03.12.12 of JMIC Karak D 52-54

8. | Copy of order dt.27.11.12 of JMIC Karak E' | 55-58

9. | Copy of dismissal order & representation F 59

10.| Copy of representation & rejection order G | 60-62

11. | Wakalat Nama

- Appe“ant

Through

Muhammad Ra que)i(hattak ‘
Date:47 / 9 /2013 | Advocate, Peshawar




BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

Service Appeal No. 137-4 /2013

Khursh'id Alam S/o Hassanullah
R/o Village Esot Kala, PO Ahmad Abad, -
Tehsil Takht-e-Nasrati, District Karak.......... O Appellant

" VERSUS
1. Deputy Inspector General of Police,
Kohat Region, Kohat

o.  District Police Officer, Karak Dlstt Karak

............... ' ...............Respondents

0e-y 68 KP; Kﬁewlcafﬂéa"dﬂd‘ﬂ/

Service appeal agamst the
termination order dated 27.03.201,'0
passed by District Police Ofﬁcei‘,"
Karak and that of DIG Kohat
L () ' Division on representation of the
Bty

/?b appellant dated 13.01.2013.

Respectfully Sheweth:

1. That the appellant prior to the instant appeal, filed an
appeal in this anourable Tribunal bedring No.582/13

&e-subaitted ey
and filed. which was withdrawn on 16.08.2013 for technical

% reasons with the permission to file a fresh appeal
‘ y]q{b which was granted, hence the appeal in hand. (Copy of

the order dated 16.08.2013 is annexed as mark “A”).




N

That the appellant joined service as Constable :"'in the

Department of Police in the year 2008.

That the appellant qualified the basic course and

started rendering his services.

That in the year 2009 while the appellant was posted

~in P.S Hurum, his father fall seriously ill.

That the appellant apphed for leave, Wthh was

granted and his departure report was recorded in the

daily Diary No.26 dated 05.12. 2009

That the appellant was managing treatmef'nt.' of his
father that in the meanwhile the appe‘ilant was

implicated in a murder case.

That a couple of other criminal case ‘were also

registered against the appellant.

That the appellant was arrested in the abovle said cases
and was put‘ In to trial, the appellanr'l has been
acquitted of all the charges leveled ,afgainst him.
(Copies of acquittal order are annexed as mark “B, C,

k

D & E” respectively).

1
|

.~ That after his acquittal, the appellant went to Pohce

Line, Karak to submit his arrival but was mformed




A10.’

|

<

that his services has been dismissed vide ojrder Book

'No.335 dated 2.7.03.2010.‘(C0py of the disrrfliss‘al from

« . |
service order is annexed as mark “F”).

That the appellant moved a department replf‘esentation
to the DIG, Kohat Region, Kohat by the sam:e has been

dismissed. (Copy of the same is annexed as mark “G”).

That the appellant approached this Honourable Court

11
for the re-instatement in service for the following
amongst other grounds:
GROUNDS: .
A. That the appellant behind the bar, whi¢h fact was
- communicated to the respondents anql thus the
situation was beyond the control of the appellant.
) : |
" | B. That the appellant has been acquitted in éll the cases
registered against him. |
C. That the appellant has not Wasted"anytime in making
the departmental representation, which he moved
1mmed1ately after hlS release. |
D. That the absence of the appellant was nelther willful -
nor deliberate but because of the c1rcumstances
E.  That no opportunity of being heard has been provided

to the appellant and he has been punished behind his
‘back. o




F.  That the punishment so imposed upon the appc%,llant s

against the norms and principles of natural justice.

G That the appellant may rely upon additional grounds
durlng hearing of this appeal.

In view of the aforesaid submissions, it is humbly
prayed that by accepting this appeal, the -"C’),‘Irders of
dismissal from service of the appéllént and tHe orders
of DIG Kohat Division on represehtation‘ of the

appellant dated 13.01.2013 may please be set a'side and

- T W T T e

consequently the appellant may please be reinstated in

service with all back benefits.

the circumstances of the case may also be granted.

!

Appellant
Through
o . Muhammad Rafique Khattak
Date:_-}_?/_g/zmg Advocate, Peshawar ,

t
b

AFFIDAVIT o z |
I, Muhammad Rafique Khattak Advocate, as per

i S

o And / or any other relief deemed appropriate in
1nstruct10n of my client, do hereby solemnly affirm and declare
‘that the contents of the Service Appeal are true and correct

[ to the best of my knowled% and belief and nothmg has been

concealed from this ,{g@%‘i’é Court. | f %)

o

I




|
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- BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

ServiceAppeal No. /2013 - :

t

Khurshid Alam.........ccocoooovivoeeeeeeeeeeenn., Applicant/ Appellant
VERSUS N

}
- Deputy Inspector General of Police, Kohat & others... Respondents

. |I
Application for condonation of delay

(if any) caused in filing the appeal.

Respectfully Sheweth: . ;

1. That the above titled appeal has been filed in this

Honourable Tribunal in which no date of he:laring as

r

yet has been fixed. - ' | |

2. That the applicant seeks condonatlon of delay (if any)

- for the following amongst other:

GROUNDS:

A.  That as submitted in appeal the applicant wa$ arrested
in a couple of criminal cases and he was bfehind the
bars. | | % |

[

B.  That the circumstances were beyond the control of the

applicant, hence the delay. | :

C.  That the delay is neither willful nor intentional.
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That valuable rights of the applicant are involved in
the appeal in question, therefore, the appeal needs to
be heard and decided on merit.

That natural justice also demands decision of the case

on merit.

That the law also favours the decision on merit rather

there the dismissal of cases on mere technicalities.

That the applicant may raise additional grounds

during hearing of the case.

It is, therefore, most humbly prayed: that by
accepting this application the delay (if any) caused in

filing of the appeal may please be condoned in the

interest of justice. !

Applicant/ Appellant
Through

Muhammad Rafique Khattak

Date:R] /- ¢ /2013 Advocate, Peshawar

AFFIDAVIT

Muhammad Rafique Khattak Advocate, as per

instruction of my client, do hereby solemnly affirm and declare
that the contents of the Application are true and correct to
the best of my knowledge and belief and nothing has been

concealed from this HQﬂ"ble Court.
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BEFORE THE SERVICES TRIBUNAL., KPK, PESHAWAR

— —_—

|
t

Service Appea;l No. /2013
| |

Khurshid Alam........ccccooeveevvericneennnne. e Appellant
] | VERSUS |
Deputy Inspector General of Police, Kohat & others...Respondents

ADDRESSES OF PARTIES

APPELLANT
- Khurshid Alam S/o Hassanullah
R/o Vlllage Esot Kala, PO Ahmad Abad,
Tehsil Takht-e-Nasrati, District Karak |

RESPONDENTS

1. Deputy Inspector General of Police,
Kohat I|{egion, Kohat

2. District Police Officer, Karak, Distt Karak

i L S d
| Appellant
Through
Lal

: Muhammad Rafique Khattak
Date: 22/ _5/2013 Advocate, Peshawar
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Service Appeal No, 582 12013

" ‘j - Khurshid Alam S/o Hassanullah :
RN R/o Village Esot Kala, PO Ahmad Abad,

Tehsil Takht-e -Nasrati District Kar ak..,.....; .......... Appellant
VE R SUS
l I. Deputy Inspector General of Pohce c
v Kohat.Region, Kohat
i 2. District Police Officer, Karak, Distt Karak
i T Respondcnts
oo Service appeal against the termination

order dated 27.03.2010 passed by
District Police Officer, Karak. '

RN Ty
MMWumOMl %ﬂd

W - Appellant  with  counsel present  and reevasied  Sor

*withdrawal of appeal duc to somce  technical
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reasons  wiih

pcrmission to file fresly one. Request is accepted. The up}.};;ul i

29 /&Ilemlsscd as withdrawn wnlh permission 1o fils fresh one SlejLC( t

H

' . all lc"al objccuons Fi le b consngncd to the rccoxd )
) ! Q" 2 ANNOUNCED S /}W%/f/’ |
o 16.08.2013 : - A
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; CASENQ.123.QF 2011
The Stare
....... rereerene VEISUS.

1. Khursheed Alam $/O Hassan Ullah
R/O Zeriwala Banda, District Karak

2. Aminlxllahﬁ/ o) ‘Umar Daraz
R/o Babal th!, District Karak

Date of Institution 17.10.2011

Date of Decision 20.12.2012

+

30.06.2011 U/S 365-A/17(3) Haraba/148/149 PPC, of Police Siation
Yaqoob Khan Shaheed, Distrct ‘Karak and faced their wrial betore this

coutt.

LA .
Succinct fact of the case are that complainant reported the matter 10

the local police that his brother namely Malik Shah jehan who is serving at

Agricultural Development Bank Karak, on 29.6.2611, left his home in his

Car No.865-KT/Islamabad, for Karak at a bout 11:30 AM, when he

reached near Babal IKChel Bridge, some unknown persons abducted him for

ransom and hence the present FIR.
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After completion: of the investigadon, the investigating, agency

submitted complete challan for mal, & section 265(c) Cr.PC was complied

.

with, copies were delivered to the accused & counsel, thereafter the charge
1]

was framed to which they pleaded not guilty and climed trail.

»

The prosecution was allowed to produce theit evidence, and they

have produced 11 PWs to prove their case against the present accused, the

. 1
gist of prosecution cvidence is as under:

’

.

PW 1 is the statement of Dr. Thsanullah ENT Specialist District

Karak, who stated on oath, which is reproduced here: -

“That during those days 1 was posted as ENT Specialist it DHQ Hospital
Karak. The patient was referred to eye/ ENT Specialist by DH, (Q Hospital Karake. At
that time T was present in the hospital and exa-milzed the patient and in this regard 1
gave my opinion that the patient has swollen nose tenderiess over bridge of nose. There
was no septal hamitona. There was no bleeding from the nose. Bluck: right eye with sub
conjunction hemorrhage. He was advised 1o take X -ray nasal bone lateral view. X-ray
shows fracture nasal boue. The same is Ex PW-1/1. Today I have seen niy report

which is in my handwriting correct and correctly bears iy signature. "
éﬁs\m’ Muhammad Akbar Khan Inspector (Rid), R/o Rehmar Abad, M~

District Karak, appeared as PW-2, who stated on oath which is reproduced

here: -

—

e

“That during the 30)5 of occurrence I was posted as Circle Offecer PS Teht-e-

v

-

Nusrati District Karak. T was entrusted the investigation of this case on 30.06.2011.
On 01.07.2011, the abductee hand over to me bis written stafenier! which 1 placed on

record. The statement is Ex PW-2/1. On the same day I prepare the site plan at the
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/ instance of abductee which is Ex PB. As the abduiee was injured therefore 1 prepared his

i
]

injury sheet which is Ex PW-2/2 and, refer him Jor nredical examination and report to
.- medical offcer. In view of statement of the abductee | had made addition in section of law
in the case. Recovery memo al;arf the r;cmmy of the certificate issned by AP TR Laki

Marwat and DSR isited lgy /)0/}/((.(!/ Nm/) Tehsilihtr, oue vecept regardivg the bamding

over of the motorcar fo Noor 5 ali ASI,\!/;: certificate is Ex P-1, DSR is Ex P-2 while
receipt is Ex P-3, the mell)i"o is Ex PW-2/3. I produce the abductee before lllaga
Magistrate where be has c/)éi'ge none in bis statement which was recorded nfs 164 Cr.
P.C. 1 also submitted application to DCO Luki Marwat for plicing for report, the

corresponding resarding the abduction snatching of car which is Ex PW-2/4. I vlso

submitted application ﬁn: placing on record the record of proceedings which is Ex PW-
2/5. The =opy of record is Ex PW-2/6 and Ex /.’?!J//-Z/ 7. 1 record the statemert of
Mubhammad Sadique regarding the service of employiment of the abdrectee in the bank and
bis presence in //;e bank on the day of occurrence. | also mitiated the proceeding agatnst
the accused nfs 204 and 87 Cr. P.C, namely Khursheed e, Zia ur rebman and
Auminullah. Vide niy a/;p/iz:alzbn uls 204 Cr. P.C is Tix PW"2/8 and nls 87 Cr.

P.C is Ex PW-2/9. I also record the statement of search witness uls 161 Cr. P.C7
1

P . |
\ ﬂ@ , PW 3 is the statement of Haji Rehman SI Police Ling, Disirict
J - ()/6\\')/ -

Karak, who stated on oath which is reproduce bere: -

“That T arrest accnsed Aminalla and Khurihad Abac and i this regard 1

[

prepared card of arrest which is Ex PW-3/1 and Ex PW-3/2 respectively. !
submitted complete challan nls $12 Cr. P.C on 13.7.2011 and alse submitied
supplementary challan o 25.8.2011. 1 submitted complete challan it/ s 512 Cr. P.C

against Ms¢ Rozina on 2.9.2011. 1 submitted supplementary challan egainst accused

el - SO S S

Aminidlah on 12.8.2011 and also submitted final report for abatement of dear! ascused

Ay .ot

>
-

namely Mubampniad Jamil on 13.7.2011 which is Ex PW-3/3. I also draft murasile

S b
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: .
on the report of complainant Shaukat H(J)w/ which was read to the complatiant a5 o
token of its correctriess and the wme is Ex PA. Today 1 have seen mv contenis of

murasila which are in my bandwrtting correct and corvectly bear my J{ngum.-r. "
PW 4 is the statement of Shahid Zaman No.581, LHC/DFC PS

Yaqoob Khan Shaheed, Dijtrict, Karak, who stated on oath which is

1
Y

. reproduced here: - B

-

"“That 1 am He warguml witness of recovery semo which is LEx J’ll/ w1 an
which the Mobarrir of PS Yaqoab Khan pmmlcﬂ' 30 hare pistol Tix P-i" along with
fixced charger and five live rounds qf 30 bore Ex P-2 to the 1O in uiy presence. Today 1
bave the recovery memo which is correct and correctly bear my signature. I was entrusted
with warrants ufs 204 Cr. P.C against accused Khurshed Alam, Zia ur Rebman and
Aminullah. 1 searched for the accused in their villages dnd surronnding areas in order to
arrest them but they were avoiding their kmwful arrest hence I have returned the warrants
Ex PW4/ 2'!0 Ex'PlV-4/ 4 unexecuted along with my reports Ex PWW4/5 te Ex
PW4/7. 1 have seen 1y repom‘ which a;e correct and bear my signature. | was also
entrusted with the proc/ama/ibn notice uf s 87 Cr. P.C against the above named aeensed.
I have complied in accordance with law and prescribed procedure. 1 have returned third '
copy of each notice along with my reports. The proclansation notice are Ex P/ /8 20
Ex PW-4/10 and my reports at the back of proclamation notice’ are Ex PW/-/11 to
Ex PW-4/13. Today I have seen miy reports which are correct and correctly bear niy

&\’V signatures.”
2

PW 5 is the statement of Javed Igbal S/o Niaz Gul R/o Karak, who

stated on oath which is reproduced here:-

“That T was present on the spot while going fo my sister house when acensed
Khursheed Alam was brought by police tn bandenff. Aecnsed Khursheed #ilam pointed
out the spot and its different places in niy presence. The 1.O prepared fise site plan on the
instance of accused Khursheed Alam. The pointation memo is Ex PW-5/1, bezrs my

signature correctly.”

........................................................

F A el Rt

LR S

*
rays e o
RS T

nw- N -
YING ASENCY /0.

Y. 91 :

(IR adat COUQT
HOUAT,




1

22 wxL .} 4’,:,,./ .
‘\MOA.JS,/' .&w\-\’k ﬂa ,.-/'/ ‘\ \

B Al

PW 6 is the stacement of Muhammad Sadique Manager Agricultural
: i

.
.

Dcevelopment  Bank, District Karak who stated on oath: which is

* reproduced here: -

Lt “During the days of occurrence and even. now-a-days Shal) Jeban abductee is
- | employee of Zari Taraks _yatz Bank as Sale Deposit Officer. On 29.6.2011, be was
/)re.feu/ on duty at the Bank Iz// 11; 00 AM.” ‘

PW 7 is the staéemcm of Mir Shah Jchan S1 PS Takht-c-Nasrad,
' ( }Zt District Karak who stated on oath which is reproduced here: -

“T am the marginal witness to recovery memo which is L PIW. 7/ through
which the 1.0 had taken into bis possession one letter bearing No.2550-53 duted
30.6.2017 to DCO Lakki Manvat Ex P-1, one certificate which was issued by APA
FR Lakki Marwat Ex P-2, one DSR report regarding the occurrence which is Ex P-3

| and one receipt Ex P4, regarding the motorcar No.865-1CT/ RC Istamabad. Toduy I

have seen the recovery miemo which is already exhibited.as Ex PW.2/ 3, correctly bears

my signature.”

!
(\%\""“ PW 8 is the statement of Mian Zahidullah Jan Judicial Magistrare,
\' - ~\‘
. 4510/

Nowshera, who stated on oath which is reproduced here: -

“That 1 conducted identification parade of accused Khursheed Alum inside sih
Jail Karak on 24.8.2011, on the application of the prosecution submitted to the conrt.of

Judge ATC, Kokat which was forwarded to the conrt of Sessions Judge, Karak and sani

was entrusted 1o me.

Direction was issued to the Superintendent Sub Jail Karak Jor v
s
arrangement for the identification parade. The abductee Shal Jehan son of Maly

........................................................
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was present and he was direcied to m)/ai/: tuside the office of Superintendent Suir Jaf
Karak, so the accused and arm/{gemenl o:d.rm’e were not visible to the abdictee besides the
main accused Khursheed Alam Jome mne other accused of the same. statiire and
appearance confined on the Jail were also brought to participate in the identification
parade. The investigation officer was directed to remain ontside the jail. The Identification
parade of Khursheed Alan was conducted and my re sport consisting of two /mgcu o N

PW-8/1, correct and correctly bearr my r/g/m/m ”
PW 9 is the statement of Shoukar Hayar S/o Nasie Ali Khan R/o
Khujaki Kalay, District Karak who stied on oy which is reproducead

here: -

“That my brother Shah Jehan is employee of Zari Tarakiyati Bank posted at

Karak. 1t was about 11:30 AM that my brother mentioned above came from Karak and

-~

thereafler, after a while he left his home towards Karak. My brother did not return till
3:00 PM on 30.6.2011. My brother had left bis house on 29.6.2011 at 11:30 AAM.

-

. e
T
DotV dicto AR

?‘ We searched for him and ultimately I came 1o ksiow that he bas been abducted along with
N ,

't bis wotercar No.865-1CT{ Istameabud, | lodlged my report at Veatlye-Shart Chowks
e which falls on Highway to the police. As ny brother bas been abducted by nunknown

accused so I lodged the report against unknown accused. The murasila is already

-

exchibited as Ex PA, the same correctly bears my signature.”

& sar i s =

)ﬁ\w‘ PW 10 is the statement of Umar Saddique Khan Inspector (Red)
W

hegn - %
e

R/o Metha Khel, District Karak who stated on oath which is reproduced

here: -

e v -,

s

“That during the days of occurrence as Circle Officer Investigation Takbt-e-

*

—t e o

Nusrati District Karak. Accused Ameenullah was banded over to me on 09.8.2011, by

B ey
N

the SHO. I obtained one day custody for the accused, 1 interrogated bim, recorded his

et
CAVZF Jhawag St

'».;‘
§ : . -
W statenient ufs 161 Cr.P.C and after completion of police custody, the accused was
% remanded to _judicial lockup. After completion of my investigation, the case file was
g0 .
LY . ; ;
i handed over to concerned SHO for submitting challan. On 16.8.2011, accused
,13?.: ........................................................
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Kbursheed Alam was arrested ad );a;:ded over fo ure, an the same date and was
produced on 17.8.201 1, for po/:ce (IIJ‘IO(/)!, one day custody was gramied, vide my
application, which is Ex PW. 9/ 7 and PiV.9/2, respectively. The azcused during
w/enogalzon disclosed the spot ar'd’ n (l)z.f regard pointation memo which is alreaq'y .
ex/)zbzfe// as P4/ 1, was prepared Sketch is Ex PW.9/3. I also _recorded the
statement of PWs namely Na.ree" A/mzed and Javed Igbal ufs 161 (,.r P. C The
Statement of accused was also n’mm’ed /I/ s 161 CrP. C, in which he dz.f:/o.red f/)a/ s
wife Mst Rogina was involved a;zd pre:eﬂt at the time of occurrence. Mt Rp ~na s still
P.O. The abductee PW Shah je{gm: Slatement recorded uf/s 164 and 161 CrP.C
Accused Khursheed was sent 1o the '/oaé@ by the order of conrt, whereas Jor Mst Rosgna
warrants 204 and proclamation 8§7- Cr.P.C were obtained by this conrt. § tatement of
Sadigue nr Rehaman father of Mst Rogina was also recorded nfs 161 Cr.P.C The
recovery is already exchibited PW/4 /1 was.also prepared regarding the recovery of Pistol of
30 bore and 5 cartridge of the same was also recoversd Jrom accused Khursheed Alam,
The above pistol was recovered in case FIR No.238, dated 16.8.2011, uf s 400/ 401
PPC/13-40 PS YKS, Karak. I made and application for ID parade of aceused
Kbhursheed Alam, vide my app/:mhon is Ex PW-9/4. The ID parade 1was conducted by
Judicial Magistrate in District Jail Karak on 24.8.2011. ] also recorded the statement of
SW u/s 161 CrP.C. After com ipletion of my investigation, 1 sent the case Sile to
concerned SHO, for subnntting challan.”

PW 11 is the statement of Shah Jehan (Complainant/Abduciee) S/o
Malik Nasir Ali Khan R/0 Khwajaki Kalay, District Karak who stated on

oath which is reproduce here: -

“That on 29.6.2011, I was posted as Deposit Officer at Agricutture Bank:
Karak. On 29.6.2011, I reached my duty at the bz{/f,{z and deposited Rs. 1100000/ - in
the bank. At about 1045/ 1100 hours I was asked by my Manager 10 2o for further
recovery in the field. It was a hot summer day, I went to m 7y home, collected an amount of
Rs.50000/ - from house and started my journey back to the bank in my personal vehicte
bearing Regt:tratzon No.ICT-RC-865/ Istanabad. When [ reached Gurdi Banda § top
where I was signaled by two persons accom ipeanied by a female wearing a “Burga”, |

stopped for them and got them boarded in my vehicle on humanitarian prounds, who told

........................................................
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me that they wish to go Ambiri Kalay, which falls on my way to Karak. When we
reached Babar Khel Chowk, the person sitting on tye back seat, pit a pi.r/;)/ on nre-and
divected me to et down on the Kacha road and we started heading toweards Liost while |
was driving due to the fear to my iife. A.[!er covening about hwo furlong on the sarze Al
gada, another person armed with a pi.rtol signaled me 1o stop the velicle and then | was
conmanded 1o sit on the rear seat arzd the person who stopped the vehicle, .'oo(e the driving
seat and start the journey and we ' reached a place with trees where agam a;m//)er Jour
persons duly armed swere sitting and on our reaching there, they stood np a,'m’ I tried 1o

scuffled with them in order to ge! my self free and they beated me and took away

" 60,000/- rupees and tvo mobile sts, which were the make of Nokia and I-Phone-1V/

were taken by them and also took away my service card, 110 Card and the documents of
the motorcar. Then I was again asked to sit in the car and the two person and the fenale,
who had carlier stopped me, deboarded the vebicle and the remaining five sat in the vehicle
and started our journey towards West and reached the highway. WWhen we reached in the
limits of FR Lakki Marwat and the place named Gasg Baba, they kept on beating me
through out the jonrney, on the way there was Khasadar Force who signaled the wehick to
stop but they did not stop the vebicle and the Levt started firing and resuitantly on the
accrsed namely Jamil sitting in the front seat got hit and died. All the accused de-boarded
the vebicle and took refuge in the village and surrendered myself to the Lewy Pz;ﬁce, who
took me into safe custody and told them about my ordeal and they banded me to the
political anthority who contacted my family and T was taken to the DCO Lakki Office
at about 2.00/3.00 A.M. Upon reaching of my family. wha teok: me 10 my home cand
the vebicle was handed over to the PS KBI, which subsequently handed over to me and
afterwards 1 went to the police who got recorded my statement before the Magistrate and
during the investigation of the case, after the arrest of the aecused facing trial 1 alse
identified him in the ID parade. I am satisfied that.the accused facing trial and his wife
are involved in niy abduction and I charge them for the commission of offence. The present
accused is a desperate bardened criminal involed in so many cases of different Police

Station of District Karak.”

........................................................
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The prosccution abandcned PWs namely Noot Sali Khan, Bakhiar

Ali Political Naib Tehsildac FR Lakki and Nasir Ahmed $/0 Janat Noor,
being un-necessary.

N
:

On closure of prosccution cvidence statements of accused U/S 342

Ce.PC were recorded wherein they repudiated the prosccution allegation
and professed his innocence, they neither wished o produce defence nor

they wanted to give statements on oath as contemplated u/s 340 (2) Cr.PC.

The learned PP for the state assisted by the counsel for the
complainant argued that accused :;rc' involved in heinous offence and the
prosecution has successfully made out the case against accused Khursheed
Alam while accused Aminullah is not being charged by the complainant and

the abductec. And with testimonies of 11 PWs and prayed for giving

exemplary punishment to the accused Khursheed Alam.

<\\'§6":’ Conversely, the learned counsel for the defence on the other hand

A |
stated that the prosccution has misceably failed 10 prove their case agaihst
the accused and argued that no tecovery has been cifected from the
. accused, the accused remained in the police custody but he did ot make

[ ]

any confession, nor any pointation has been donc¢ by the accused. The
_whole case of the prosecution is shrouded in mystery, it 15 an unseen
occurrence, the statements of all the PWs is full of discrepancics, belying

ach other statement and the complainant has totally failed to give any

specific role to the accused at all during the tal of the case or as for that

........................................................
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matter in his statements u/s 164 Cr.P.C the accused has been charged
' + )
B .
belatedly and malafidely, the 1D Pamde is highly douljtful as the

complainant had visited the police station and has scen the accused in the

custody of the police, the pointation memo prepared by the 1O is also
untruce and the witness has denied it during the course of his testimony and

as such the prosccution hag failed to prove their case beyond doubt and

-

' prayed for acquital ol the accused.
" 3
"
i I have heard the leatned PP for the State assisted by complainant
. 'l .
ol .
L1 counsel and learned counsel for the defence and have gone to the record of
_uf. . . b
e tgn
3‘; the case.
1 :
. : The prosecution has come up with the case that the brother of the
i
i -
i ' complainant has been abducted for ransom, who was then recovered near
[
. Lakki by the Levy Force and the abductee after his release from rthe clutches
Y of the abductors made two statements u/s 164 Cr.P.C. dared 4.7.2011 and
i 8.8.2011 and vide his later statement he has charped the present accused and
. é’\.
absconding co-accused for the commission of the offence, in order to sce
N whether the prosecution was able to prove their case or otherwise and to
' ’V(\\\/
extract the teuth 1 feel it pertinent 1o reproduce the cross of the key
; witnesses of the case.
i ,
% I.
! None of the accused has been named in the FIR, for the proof of
: .
i . . ’ . .
; this case, the prosecution has produced (11) witnesses, their
2
¢
1
: statements/cross would be thrashed out o see whether the prosccution
i
! .
; was able to prove their case or not.
L e
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PW-3 Haji Rehman SI, who stated in cross which is reproduced

here for ready reference: -

NXX......... T luave not /)a/ ticipated in the investipation of this case. During
the days of occurrence 1 was § Hp PS Takbr-e-Nusrati District Karak. Nobody has
come 10 PS 1o make any report :qgwr/u;g this case. 1 bad gone to the place on information.
I cannot tell as to who gave me 1his information but any how 1 gone there The Place of
occurrence 1s on mettled road on I, fﬁ.'!du.r Highway. Indus Flighways falls within jurisdiction

of our PS from Abad Kbhel to Rza{ Pum ip and the occurrence had also taken place in the

AR M e e e
Nl Satlo i) t K

RPN i S

sanme arca. 1 met Shuakat Mayat on //m roct cnd he reparted the matter 1o me. It is
correct that nobody has charged in that report. 1 have sent the same report in the shape of
mnrasila to the PS for registration of case. After the FIR was chalked out on murasila

the same was handed over to the 1O Jor the purpose of investigation. I have not arrest

<

' these accnsed on the direction of the Investigation Offecer. When the present accused were

arrayed as accnsed | Ibereq/ter arvested them. 1here is nothing on the record in wriling

o o e i RS

with the direction thut l/;e accused facing trial are declared! nominated so | shonld arrest
them. 1t is incorrect to suggest that first these two persons were arrest by me and on ny
direction they were nominated as a;alxed in this case. 1 have submsitted  foutr challan in this
case. It Is corvect that when the investigation is. completed then the case Sfile was handed
over to us for submission of challan. The investigation fele never remained with me dunng
. the investigation. It is incorrect to suggest that accused Khurhsed was deboarded fmm a
, . Shing coach at Kbushal Garh bridge and they handed over to me while the other accused
) o

T

v Aminllal surronunded yo/m:tan:/y. The eutire supgestron is incorrect.”

L]

PW-5 Javed Igbal S/o Niaz Gul, who stated in cross which is

reproduced here for ready reference: -
‘ XXX........ .. I am either Numbardar nor Exc-rouncilor of the area. It was
a thronghout and I was Just walking on that being simple passerby. I wluntanly went
niyself when I saw the police and the accused. The Dlace where the pointation was made is
. al some distance from the Abadi but there are trees only on that point. My honse will be
:f at a distance of about one and a half KM from the pleice of pointation. Acciised
B : : *
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Khursheed was ,(,ﬂown to e .rzme my L/)I/d/lood &w{g ary co-wiilager. | was in the
,(.ﬂozz//ea{ge q[ the ommeme I caimol Iell the time that after how miuch peuo(/ after the
occurrence the police brm/gbt tbe am/.red I a’o not repiember even the date on which the
pointation was made. T/Jere ﬂ/tZJ‘ a'ﬂot/m ﬁwa/e person along with the polize at the time
of pointation. His ﬂawe wa.f N;mr a.'ld he was /°ﬂown to me, Nasir came on the
motorcycle. Vo]unteeted thiat wl)en 1' reached there he was ‘zlreddy thcre
with the police. lee accu. ed ]zas not given any smzemcm or .statcd
anything during my prescmcc but the poffce Ims written some(hm o1 |
do not kriow what Was Wr)ttcn by the police on that spot, I am only - |
witness that the :u:cuscd wis brou rrht by the police to that place and I

know notbmg else except tbat. ]f 43 incorrect fo suggest that even niy signature

was not obtained that but later on [ ivas made witness by the police at the police statian.”
: & . - L

. .
¥
~

- While PW MlanZahxduRah jah Judicial Magisirate, who appeared as

PW-8 stated this in his cross: - -

“XXX. It is cdrﬁd that tbe abﬂ't/ftev ;va; not knownt io me previously. It is.
correct that the abductee u/a.r broz{g/)t @' t/)e po/zce to e tellin, 1g mie that be is abductee. It
s alse correa‘ that I }mvﬂ not merzlzorzez/ the 1D card number or any mark of
za’elzt ﬁmlzon of z‘/Je abdztrtﬂe n ”gy repoﬂ Ex PW.-8/1. It is also correct that 1 have not
nientioned the names of otbe(_, who wa.; __d//f_zz/;gy accused, participated in the identification
parade. It is wrong fo .flgge.rt I/)at t/)f abductee was not actual person and .
tdentification p&rude was co}?dzf'ctéd @l}ét/gé;f person.”’

W e o - -
’)51 PW-9 Shoukat Hgyat'S/o Nasir Ali Khan, who stated in his cross: -
t f ' . '
KXX.... Where I /adged t/)e report is neither PP nor PS. The police /)mom’e!
were present there by _y “chance. | /mw not visited to any PS for making the report.”
« Umar Saddiquc_l;(han lnspcctbr, who appeared as PW-10 stated in
Cross: - ) T :

NXX. oo {1 /_y m//mc _/br acc/l.rz'(/ Aneennllah )
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Karak. 1t is incorrect 1o suggest /ba/ 1/); accused namely Khursheed is innacent and bas
been falsely charged in this case io settl political dispute. | do not kenow regarding the
dispute of the complainant with tne w//a‘ger.r of Fately Sher Banda Districr Karake, It is
tncorrect to Suggest that the entire (are concocted one and on the instructions of M 1?/1 and
high ups, the accused were mva/u'd Jalsely, simply to harass them and conipel f/)ew ‘o
support to the brother (_)f the a[/(/m/ee 11 is also incorrect 10 suggest that prier to the 11D

parads the accused were .rbozwz to l/)e con; iplainant and identifeer. ”
Shah  jJechan S/o Malik Nasic  Ali Khan, who is the
abductce/complain;mt and: ve?y important witness of [rrosccution,
appeared as PW-11 and stated in his cross, which is reproduced here: -

“NXXX.... Luiteally when I got debourded the three persons, on bumanttarian
ground, accused Khursheed was not amo/{g:/ them, volunteered that the wife of Khursheed
acensed was zmza/{g:l //Jem I never knew w ife of accused Khnrsheed be efore the occurrence
but later on upon my Letting myself satisfied about her tdentity end involyensent | came to

know her. The name of the wife of Khursheed is Rozina. I was not aware of name of

Rozina before the occurrence. 1 came 1o fenow abont her name after abont one month of

i
{
]

the occrrence. After fully satisfying my self I charge her in my statement on 18.8.2011.

1t is corvect that 1ill 18.8.2011, I have neither charged Khursheed nor his wife or any

body else. I have recorded m 2y statement 10 the Police once while I made two statements ufs
/\6\; 164 Cr.P.C before the Magistrate. Volunteer that in my carler statewent before
! '1' rﬂ " Magistrate I did not cheirge any one. On the following day of iy refease | got recorded my - |
] Staternent o the police nfs 161 Cr.P.C. Violunteered that I was Jeeling pain in ay eye. 1t
15 corvect that except my statement recorded on the following day of occurrence I have never

been to the PS nor the police had taken me any where during investigation of the case. 1

————— ——

came 1o the Judical Magistrate on my own for recording my statement. I do not remember
\ the date on which I came to the ATC Court, however, I made an application nhich was
. marked to the Judicial Magi;lra!e and then my statement was recorded. T got my -

statement recorded 1fs 164 Cr.P.C dated 18.8.201 1, one or two days after nry..

AT

application to ATC Court, however, 1 do not know the exact date. I was not aware
about the arrest of the accused Khursheed, self stated that he was already arrested by the

police and 1 /)ad c/mrgea' /)mz on the ﬁ)//owwn day of his arrest. When I came to bnow

........................................................
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about the arrest of the accused, | charged him. I came to know about the arrest of the

aa//set/ [rom p///)/n and //)m//m’J Po/ae /lu//wl I\/wf sheed was not .(wm:m to me

previously. Accused I\/wr.rbeed be/oz{g.f 1’0 our-area and that the way that 1 came fo knmv :

about the name of Khursheed. I identi 1fie cd the acensed Khursheed at the time of bis arnist

For the first time I saw the ammzd in ]azl during the 1D parade. At the ime of £ charging
the accused I saw the acm:ea' K/erbeed and was satisfied that he is amued I\lmubeed

Khursheed was not pi az/mcd bgore the | m/um/ Magistrate on 18.8.201 1.1 came 1o the
Kacheri on 16, 17,. and lb and (lmu/g this peried police did ot bring aceused
Khursheed, zzo/m'teered that I dza. not see /m;z 1 /Jaye been 1o the PS on 18, 17 and 18,

volunteered that 1 did not see.acc;fzxed K/Jtzrs/)eed "t/)ere. 1 remained with the accused from
1 7:30 AM 1l 8:30 PM on the same day, when I got released. During this period the
accused E@t on /.]zﬂ'/l‘iz‘g thieats o me and demanded money and also told e to contact
my brother namely Malik Qasins Kban (MPA ).4I have wot stated in my statement before
the police and my two .rla!éments bzﬁn‘c" the Magisirate that any ransor amount was
demanded of me for my. release, as T iJad stated bgfo:e the police in niy ecrlier :iafemefu“
that ] was abducted for ransom but since I was refeased short of that, that’s why I did niot
deens it necessary. 1t is correct that in none of statement, | stated that 1 was ¢ thdncted for
ransom. 1 did not give a;_ty application the Police rearding the ocenrrence, rather I

recorded nry written statement fo the Polz're The written statement dated 30.6.2011,

Placed on judicial file is not gzven by nie nor the same is signed by wie. 11 15 correct that 1y

brother contested the E lection Jour, years back ajter provincial assembly. he was supported

by me during clection raﬂ,;ba{g;z and I voted for himi. Again stated that 1 did not

%\éb\m paftuzpate in this campaign. Durwg the E/ cign of 2008 1 was not assigned any election
‘ ,‘I\\\_/ duty. At this point learned connsel for dq,ence confronted the witness with three
photograph in which the mmphmant has buen shown armed with repeater with sonie other

armed persons along with d shogann re‘gardmv bis brother (to whicly thie learned costnse el for

the complainant objected on / the pretexct that they are not refevant to this cas). The witiess

adwiitted that it is he in the picture but volunteered that be bas some larid dispute with

Atta Mz/bammad and Shonkat Al of his village. Seven matk and one female had
participated in ny al}rlf/c/wn case. O/// a/ semen tio acesed nemely Janil cnd Zia ar

Rebman are dead while tbe rest of the. acmsea are nol fenown fo me. Accused Janitl died

due 1o the firing of the Leme: during !be occurrence while the other accused namely Zia ar

Rebman was lying dead on the Hzg/awqy and I saw bim and on seeing him I identified

bim. T/Je po/zce was pre.cent on the gpot and T told then there that be is one of F the accused

...........
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who bad abdmtea’ me. Zia ur Re/mm). died about four or f twe month ago. It is correct
that except the dead | arremd at‘c'/a‘ea' fz/l today, I do not know as 1o who were f/}E other
acersed who had participuted in /gy a//am/mn case. Zia nr iw/)///u// dlecectsed /;e/mz(‘u/ o
District Karak and be/or;g to t/)e fame constitieenty of onrs. V:Me 5 voluntzered that it is
big constituency (PF-47 ). il z‘adzg 1 bave striving to know the names of the ot/m‘ co-
accrised but with no suceess, | u/ar blind { folded /z// reaching of the tribal arm 1 hen the
accused initially boardm' with i in 1‘/;@ wmotorcar, I was over powered (mz/ //m/ 1 was
blind folded. The mentzamﬂg of getﬁﬂg /(p to Hgg/)wz 1y 5 Simply niy guess as gy eyes were
blind folded, 1 mwove the cloth w:l/; which myy eyes were lied, at tribul a/ea 1 bave not

banded over the cloth 1o the police but 1o the lepy. T during the firing I wes not blind  fateded,

The firing took p/ace in the tribal arvﬂ After 2/ 3 hours when re-enforcement bad also

reached there [ was la,écw by levy persons to DCO Qffice Lakks: | was m/u'f/ by the
DCO Lakki abont the ocenrrence and T narrafed the occurrence t the DCOC. 1t is

correct afler narration of occurrence to the DCO, he did not inform a ny police. After the
siun rise as every body in the knowledge so police official including DCO staff reached
Lakki Marwat and Jfrom there the police of my district took we to sy home as I was ilf

-and was not in the good condition, L is correct that d’zmng my stay in Lakks I wes

examined by the a’ador and tredtment was aI.m &en to me at Lakki I know this thar
my brother PW § /youkat bad made the report about n: 2y abduction. I have gone threugl
that report. After 2/ 3 dq}: of the ocenrrence T had 3. gone througly the report. It is correct
that no body had. been charged in the report. It is corvect that Jariil who died i the
encounter is charged by name in the said murasila. M ly brother had nade the repors prior
fo ny release. This fact might be known 10 Al miighly Allaly that iy self or miy brother
are involved in the murder of ]azm/ and Zia ur Rehman. It is iﬂmn‘m‘ that the accised is
charged falsely due to our palztzm/ rzva/g' Witness solunteered that T have correctly charge
the acoused, It is correct that one of the sister of accused Khursheed was murder affer this
occurrence. It is incorvect to suggest that we were insolued iy the mitrder of sister of
accused Khursheed, I know Silly-and fenows correctly that sister of the acensed was
murdered. It is correct that przor to this occurrence of my abduction, the sister of the

accrsed was murdered, It 15 gncorvect fo suggest that the cxifire story is concocted one,

XXX......... v (by the mzm.re/ for am/:ed Amreeins /al;)
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It s correct f/mt am:ted Aweemz//a/) is neither charg ae(/ iy me previonsly uor today

I c/)a/ge him, as be is zmzoce;zt

Here I woald hke () tas«. a- glance over the wtwo 164 CrP.C

statements dated 4. 7 2011 md 8.8.2011 \»luch are

reproduced  hepe  as:

“Smted that I am-Deposit Of{' ficer in thc Arrrzculrure Bank Karak. Qn the
day of occurrence I was commf to rhc: Is‘cmk on the way near ‘Gardi
Banda’ I was stopped by two men. ;md a woman I prcked rhem Ia{er anat
gunpoint I was kidnapped by the smd people. Some time iater they took
me to the ‘Lawager Algada’ and another armed man boarded the car, At
some distance f}fom‘th'ét_ point the car got stuck in the Algada. When we
travelled from that spot onwards a kilometre the two men and a woman
which T pickéd earlier deboarded the car. And other five people joined the
group and tortured ‘me. Later on they took me through highway to the
tribal area of FR La]dgf I tlze I" 'R Lakky area one person deboarded from
the car and 'UIU[[NJ‘ who camie l)y Honda Motorcycle boarded the cat.
When we reached to the Gaz ‘Baba’ they deboarded me from the car and
two people escorted me while we were passing through the area by walk.
When the other pebplé tried to pass the Khasa Dar Force through my car
they tried to stoj:'o them but the accused sped the car away on this the Force
open fire on the cai resultanibr 'bne Kdnapper was shot dead on the spot.
When the party Wluch came under the fire of the Khasa Dar Force called on
mobile phone to thc p;my wb;ch was escorting me by foot they tried to
rush to the safe pla;,'e meanwhile darkness prevailed and raking the
advantage of the hilly terrain-I; dodged them and remain successiul in
escaping from them. I can idcnt;'[y the accused if they are brought before

me. This is my statement.”

Then his other statement on 8.8.201 I (reproduced here): “Seared that

the statement recorded before learned Judicial M wristrate-f, Takht-c-

Nasrati Karak on 04.7.2011 be considered my statemment ip which unknown
persons were charged for the commission of offence. Now [ have sausiicd
my self that Khursheed Alam s/o FHassanuilah r/o Ferhi walle District
Karale and Mst: Rozeena wife of Khursheed Alam ‘t/o Zerhi Wale have
k)'dmzppe me. Mst: Rozeena is ‘the' dzsughrcr of Sadecqullah r/o Alimed
Abad District Karak. I will charge the remaining co-accused after receiving
praper zhfomm(ion'il _
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the toremost fundamental requirements of the day then, echnicality of
law 1s not to be allowed creating -any impediment because such a

compromise/compromises always serve as strong redeeming feature in
. ) i. N X .

'

diminishing the gravity.of the charge. .

:.
'—1“

© O

“To the second accused namely Khursheed Alam, who is being charge

: v

by the abductee and has allegédlymadé pointation that he was subjected to
the ID parade by the 1.0 and the abductee has recognized him to be one of

»
the culprits of the case. Beside this the accused did- not made any

confession, no Incuiminating article whatsocver, was® recovered  or

discovered at his pointation, there is no cyewitness of the casce.

To recapitulate the case, allegedly this is a case of abduction for
+ - “

.

ransom, whereby the abductee who is Deposit Officer at Agricultural
Development Bank (ADB) posted at Karak. On 29.6.2011, he came home
. i . ,
and took Rs.50,000/- from home and on way back to bank he gave lift ro -
- . '~}
two persons and a femalé on humanitaran grounds, whe wanted to go to
Ambiri Kalay which fell on his way and his good samatrian deed turned
sour and the person sitting in back put pistol on him and forced him to go
on kacha road and on the way another person with a pistol boarded and

during the journey he was ripped of his money and mobile phone sets, and

the abductors kept on beéating him and ultimately they reached the Levy

COPYING ACENCY , 1470 (L ARORSM COURI
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Check pomt 'md I\hasadqr gmllcd them 1o stop and the abduciors traded

fite shot with the Khasadar’, in, which one of the co-accused Jamil got hit

[

and died on the spot and the remaining accused decamped frpm the spot
‘and the abductee walég:téker:yirxt‘og safe custody and then produced before °

D.C.O Lakki and from the said sf'm.mcnt it scem to be a casc of abduction
. i

and robbery as the idg:{:dietlt of'section 365-A PPC are not fulfilled rather
that of 392 PPC i.e;flzdbl)_er}-r.'ahc_iv admittedly with one. of .the accused
Aminullah, the compiainant party has struck 2 compromise and did not

charge him, as stated eatlier while for Khurshid Alam, who is an [ix Police

vl

Official, stand charged :from what 1 gather from the evidence is that the

*

abductee has failed to give any specific role to the accused facing trial nor

he was able to show with a degree of confidence, that he had recogrized the

said accused during his ordeal as he himself stated that his eyes were

ﬁ\w\ (v muffled during the incident, whiéh secms untrue as he himself voluntarily

t
kY

gave lift to two men and a woman, no where in the evidence the abductee

was able to give any specific role to fhe accused facing trial nor was a role

«

atibuted to him during his statement, neither he said that he recognized
the accused facing trial 5 for that matter. For saying this I'draw wisdom

, from 2008 PCr.L] Page :,'-831 (Léhorej:

“Identification Parade' Sc0pe and purposc----Holdmﬂ of
1denuﬁcanon parade is a check aoamst false implication and it becomes

necessary in cases whcrc the cuim"ts are not nominated in the I'IR —
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Check point and Khasadar signalled them to stop and the abductors traded | .

firc shot with the Khasadar, in which one of the co-accused Jamil got hit
i 1

>
e

and died on the spot and the remaining accused decamped from the spot *

-

and the abductee was takex} into safe custody and then prod‘uccd before
D.C.O Lakki and from the said statement it secm to be a case of abducdon
and robbery as the ingredient of secdon 365-A PPC are not Fu'.lﬁllccl. rather
that of 392 PPC ie. robbery z}ﬂd admittedly with onc of :.thc accuscd
Aminuliah, the complainant parfy has struck a compromise and did not
charge him, as stated earlier while' for Khutshid Alam, who is an Ex Police
Official, stand charged frlom whit gather from the evidence is that the
» o
abductee has failed to give any specific role to the accusced facing trial not
he was able to show with a dcgrcc'of confidence, that he had recognized the
said accused during his ordeal as hce himself stated thar his cyes were
muffled during the incident, which scems um\ruc as he himsell voluntarily
“gave lift to two men and a’woman, no where in the evidence the abductee
was able to give any specific role to the accused facing trial nor was a role
attributed to him during his statement, ncither he said that h.c recognized
the accused facing tdal as for that matter. For saying this I draw wisdom

from 2008 PCr.LJ Page -831 (Lahore):

“Identification Parade: Scope and .purpose----Holding of
identification parade is a check against false implication and it becomes

nccessary in cases where the culprits are not nominated in the FIR ---

+
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Identification parade mu%t be hcld as carly as pms;hlc after the .t!‘l’C‘-( of
the accused, but not Iater than ﬁftecn days--- Identification parade is
always held for two purposes, om to establish identity of the culprit and
the second to pm-pomt the xolc playcd by him in the commission of the
offence—--Even if the 1dent1fi1:'mon parade is held, but no role 1» ‘\tmbutcd‘

to the accused dutmg thc COmmlssmn of the offence, tiu nlcnuﬁc.mon

parade loses its sanctxty.

2008 P.Cr.L.J 1694

Qanun-e-Shahadat (10 of 1984)

“Identification ] '1radc--- S Nature  and  scope--Question of
identification parade atxses only where the witness had no opportunity to

-

have -a good look at the accuaed-—-ldemxﬁcauon parade as such is not a
requlrement of law, it n a method to*tcst the varacity of the witness and is a

relevant fact under Art. 22 of Qamm-e -Shahadat, 1984.-- Fact that a witness
identifies the accused at the tnal is sufﬁcnent unless it is shown that he had

no opportunity of havmg seen the accused before-- Prosecution evidence

through identification :para_de is_not substantive piece of evidence, but it

has only corroborative value.”

-

Asitis clear th;itfthe lD'pgracle is not substantive picce of evidence,
but it. has only comé‘tljo.rative .lvalu'c. That accused was sub}ected o 1D
\%\“" . Parade and to this effq&:t the staﬁct&eni of PW-8 was recorded who had not
identified the acgused nor has given the 1D Card number of him, prior to

the conduct of TD patade creating doubts and dents in his te sumony during

the cross while the abiductee in cross tried 1o avoid the answer as o his visit

'
PELEY

to the PS at the relevant time i.c. arrest of accused and in way tried 10 make g

improvements in his statement before coutt, as it would be natural that

during his visit to the PS, he must have scen the accused. Orne of the
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accused namely Mst Rozina is allegedly the wife of the accused facing trial

3

and the learned counsel for accused vehemently stated at the bar that the
N 1

accused facing trial is un-matried -and for this fact no answer from the

*

complainant side is available on the record, for the pointation memo PA-5

-

suffice to say that after going through his cross that he is included by the

s

LO in order to fill up the proverbial “IChanapuri” of the police and his
relevant cross i (.produu.d huo o

“Volunteered that when I reached there he was already there with:
the police. The accused has not given any statement or stared anything
during my presence but the police has written something. I do not imow
whar was written by the police on that spot. I am only witness that the
accused was brought by the pollce to that place and I know nothing clse
except that” ‘ "

«
\

.

And the relcvant;-portion_ of P_\\’/-IO the 1.O is reproduced here
“Volunteered that the earlier the case was investigated by Akbar Khan SI.
Accused Khursheed was .'an;cs.ted on 16.8.2011 and on the same day the file
was handed over to me for investigation. First Khurshced was arrested und
I received the file for Investigation after that. Prior to 16.8.2011, I'Fad
parucipated in the investigation of this, interrogated the accused
Ameenullah. After Ameenullah was arrested [ became part and parcel of
the investigation. Prior to the arrest of accused Ameenullah I was not
associated witir the investigation of tfulé case, Accusced Ameenullzh was
arrested on 09.8.2011, on_ the same day he was handed over to me. It is

: e ' ot

correct that I have not seen the spot between 09.8.2011 to 16.8.2011, ror I

recorded the statement of any body, except nccused Amceenullal, during

‘this peuod. I inquired from the comiplainant about accused Ameenuliah. ft
is correct that Ameenullah had ‘néjrher disclosed abour the place of
occurrerice nor during this period. the complainant disclosed as to where
the occurrence is taken place. It {s correct that both the accuysed had not

confessed their guwilt. The pistol mentoned above iwas recovered in

S upgee
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another case. The accused was 'zzi;ested on 16.8.2011 and on the same day
was produced and fmnded over to me. It is correct that during m y penod of
investigation no eyewzmcs.s' to the occurrence came fom sard' to record his
statement before me. Accused Mursheed Alam was arresred an 16.8.2011,
was producea' bcfore the court on 17. 82011, and one d;zy Luarody wats
the 18.8.2011. I got recorded the *abductee statement u/s 164 Ce.P. C and
d[so recorded fis stdtemcnt 161 Cr.P C. voluntcered that the said .:ccuscd
was. declared P.O in the ezzrlxer mvesmr'mon in this case. It is correct that
there Is no statemeng of znyone on the file in which accused Khursheed
was charged for the comm:ss:on of this om:ncc I have not scen the earlier
investigation file, as to why he (Klmrsheed Ahm) was declared as P.O by
. the earlier 1.O in tbe case. It is corrccr that rhc abductee is the brother of
Malik Qasim who is. s:ttmrr MPA of PF 41 District Karak. It is incorrect to
uggest that the accused namc[y Khursheed is innocent and has been |
falsely charged in t]us case to .scttle! political dispute. I do not know
regarding the d:spute of the compl.unam with the villagers of Eueh Sher
Banda District Karak, It 15' mcorrect ro suggest thar the emire case

concocted one and on the mstrucuons of MPA and Ligh ups, the accused

were involved {blse{y, SImp(y to bnms& them and compel them to support (o
the brother of the abductee. Ir is also Incorrect to suggest that prior to the

ID parade the :zccuscd were s!zown to the complainant and identifier.”

It is also in the evidence that the complainant party have some other

enmities in the village too and some pictures to this effect were also placed
on file. Anyway beside the bald statement of the abductee with out any

coroborative conﬁdencc mt.pmngD evidence to prove d} euile of the
accused, there scems to be, more to the stoty then being told.

Benefit of doubt it is not necessary that there should be many doubis

oy

4

s Case| Mo 123 of 2001 of Kiwsdud Alam cre
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was to be given to the accused, even a single infirmity in the prosceution

concessmn but as a matter oi nght as held in 2005 YLR page 954 (I\dl‘&(.hl)

Beside above I while aiﬁ(xdqg wisdgm from following diczums of the

b}

Supetior Coutt reported mPL} 'Z{OOS.Ct‘.'C. (Lahore) Page 451 (DB) &PL

J 2002 Cr.C. (Lahote) Page 1134 which is teproduced here as undc::-

“rat is better that ten guilly person be acquitted rather than one iunocent person

be convicted” saying of Holy Prop/)c/ (P.B.UH) “Lie nistike of Qazi (Jndge) is

re/easzﬂ(g a criminal is bvtter t/Jan /m‘ mz:z‘ake n pmzz.rhmg innocent”.

K

“--Whenever possible, Jabe'z\/fzz,v/irh'from punishment---Do it whenever yoir find
any loophole; becanse it is better for Judge----To err fo acquitial than in conwition,
_ Tirmizi sharif.
e
{6\ S ~Ward off punishmient-with doubts; i.e. if any doubt arises, avoid conviction.

.

Masood Abi Hanifa, Ct

1 . : S
—-If there is any possible-way to do'it, save God’s creatures fron: convicrion and

punishrrent. Tbie-e Maaj”.

Resultantly it is concluded that the prosccution miserably faled to

prove their case against the accused facing trial beyond any shadow of

............. basaveraredentrrnamer e mr o te e e
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story would entitle accused to bengfit of doubt, not as a matter of grace or




D -

CoL . e K- CLESeTaN L, aadagaaee L.

doubts, therefore, T while extending the benefit of doubt acquit the accused
: R

facing trial of the charges. levelled against them, accused Khursheed Alam s -

in custody and shall be released fotthwith if not fequited in any other

B
i

criminal case, while accused Aminullah is on bail and his sureties are

absolved from the Iiabili':t:if':é' of bl ‘;b"or_‘ids.

However this Judgment shall. have. no bearing upon the case of

absconding accused. Case property, if any, be kept intace dll acrese and wial

¥

of absconding co-accused:

While parting with this judgment the learned Public prosceutor is
directed to take serious notice to ensure the compliance of Secdon 19 ATA
1997 and also inform the 1 O of the implicadon of Sceton 27 ATA

whereby they could be penalized for the defective investigation, the copy of

[

the order be sent to the LO for further compliance.

Filé be consigned to Hon’ble Pesh: digh Court Peshawar U/S 25(2)

4
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ANNOUNCED . (MUHAMMAD ASIM IMAM)
December, 20™ 2012, - Judge Anti-Terrorism Court,
‘ ’ Kohat Division, Kohat
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Certified that this [udgment consist of (26) pages, cvery page has
¢
been. singed and corrected by the nndersigned whenever necessary.
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SGHAR SHAH KHILL ADDITIONAL SESSIONS JUDGE, "
KARAK AT TAHKT--NASRATL

Session Case ile No L7 of 20171 :

D N I SR,

Date of Institution 19-1-2011

Date of Decision 25-7-2012

3 . .
State through Wahidullah son of Mir Sakib Shah resident of Topi Kalla chsit.

Takht-c-Nasrati, District Karak..oee ceevrer {Complainant)
VERSLUS

-

]

1. Mdhammad Sabir son of Sher Daraz »/ 2 Shah Quisar-Bandd; and

2. Khurshid Alam son of Hussainulah v o Zevi Wala, Tehsit Takht-c- Nasrati,

District Karak

( Accused Under-Trial)

3. Zia ur Rebhman son of Gala Maula vest bent of Ahmad | o

.~ Abad cvooo..{Absconding accused) Ca

i

Casc FIR No.409, dated 05-11-2014 L/S 302/34 PPPC, PS Takht-e-Nasrati.

. /‘41 ‘
TG (e

1) Facts in brief as per FIRare that co nplainans, Wahidullah, on 05.11.2011 at g
21:30 hours made a reper( o the focal potice near Rehmat Skame petrol R
pump to the cifect that on the son e dote e alongvith his brother Awal R

Khan, a Police constable wis procecsding or the motorevele to their howse
from K;‘..-.‘nk ab Bsha Vela time but awhen reached near the place of
occurrence, Aswval Khan who wie dviving the motorcycle stopped the
motorcycle and went 's‘,;mv dhintanee o answer the call of nature. The
complainant further .!'i.‘]?t')!'il'n.i that in the meantime indiscriminate firing,
Ctook place and .Vallcr some thine, 1o naticed his brother Awal Khan yiny

I

murdered -in a pool of blood sehile Mak Gub Samaro was fving, niedered

inside her house, The comphainant charged anknown persons tor the

occurrence and the preseal vase e hes registered. During, the course ol




i
i
!
|

S0d
—

Rehman were found to have committed |

investigation, the accused facing tral and pbsconding co-acc usced Zia uy
ic present crime. ‘ ;
l‘

After the completion of investigation, Challan was put in court for trial

mmad Sabir whereas Khursheed Atam

against accusced Muha and Zia ur

Rehman by then were absconding who were proceedud against u /s 512 _,-

CrP.C per statement of Mir Salim DEC. JFowever, after the arrest of ,
accused Khurshecd Alam, supplementiny challan was submitted against

him. Both the accuscd were summol \ri and appeared in custody. Charge

was framed against them, to which they p‘unxdcd not guilty and claimed
¢ " : .
trial. Thereafter, PWs were sumironed, out of which 135 witnesses

appeared zmd recorded their statemenis ast

Muhammad Ances No.375 HC appearad in the witness box as PW-1 who

deposcd th’lt he is ma 1gnnl witness (o recgvery memo which is EX, PC

vide which I,O in his presence collected blood stained earth fro,n the

~place of deceased Cul Samaro and rcaled it into parcel and that the 1.O

also recovered blood stained eacth Trom place of deceased Awal khan

cand smled it mm p rcel He is also mareinal witness to recovery memo

EX.PC/1 vide wlncl the 1.0 in his proaeaca coilected 19 empties of 7.62

bore lying scattered from the place of accused which were giving fresh

gmell and the 1.O took the aforessid empties into his pow,ssum and
scaled them into parcel. The recovsry memos are correct and carrec H\'

N o
“rwibear his signhatures.
Vs .

'Doctor Gul Sannat Shah .appeaud i the witness box as Pw-2 whq

A
. dcposcd that on 03.11.2010 at 1750 p.oy, he had conducted the P.Ng
8 / i
1Pne examination on the dead body of deceased Awal Khan aged about 45/46
et
: years .son of Mir Sahib Shah resident of Topi Kalla and found the
i
% following on his person:- - - _
E External :
; _ .
! Healthy body with no rigor mort:, Qaimecs, Banyan, Shalwar with blood !
stained and corresponding holes handed over to Police. ‘ AMQ _
- Wounds.
T
| .-
! B0
e -
/o




[

" x 5 graze wound on the |

1
2 W Ny FATe

F.A T exijt wound on right |
3. W Ny

ron of

4. YNy FALl COErY Wt ¢y |

& "‘ . ‘An‘
2 x k" FALG vght shogif

SRR AN YA FAI CREry wound on fiofi

X 2" FAL exit wound on top of Pi

H

6. " x FAI.cnl'ry woutd on 3

exit wound on top of lefi shoy'a

gra/c wound 2" x 3¢
below y pwards).

70 WXV RA entry wound on b

2" FATL oxit wound on o
8. 1

X V" FAI entry wound on f

exit wound on top of ieft shauide
9 W x FAI catty wound on b

%" EFAL exit wound on front of 1o .

Thorax.

and heart and blood vessdls Wele in

Muscles, bones joints.
=2 JONES, joints.

Rem_arks. _

I

Inl his opinion, the deceased has been die

h'ea,; t lungs and blood vessols feading to hee

Ny wound ofs side

F.A] entry wound on | .y buttock ma king V2" N EAL ¢
wound on right side abidorney iDircction js front below
t

ek of

‘Cragain the g

on left side neck and face (

bside elegt)
rontright side chest

Cjoint.

SLoaest '
Internal
Abdomen ‘
Walls, . pex'itoneum, small and large intestines were fnjurcd.

Stomach contained about 30 ¢¢ seimi digiested food,

Walls, ribs; and Cartilages, Phurae, ripht

nylred

Leftand right humerous bone ang ris were

AT sy IED
A -

P
A “imer
e L PR '

Yl side abdomoen,

back of chest mal\m;' VX

chust,
Xit
Upswards),

left side choest mul\mg* exit

der jeing,

side chest on back Mmaking exif 1y

1ht sh woulder.

a

¢k of chest making 14”7 « 1y AL

same buljet makm{'

Direction js from

X, right UPPCr side making 157 x

o

st a?\my 27X It

Nk ol sxdo chest mnkmy T %

band left fungs, pericardium

7
fractur ced.

Ldue o Njury to vital organs

: 1;1(}1'r'nagc shock and dcam.

kg
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Time between injury and death. veitain 30 to 40 minutes,

f

o Between death and P.M examination.. . . within 3 7 hours.

He deposed: lhat the P.M report EX PM consisting of [ive sheets including,

pictorial is cmtrcct and correct and correstly bears his signature. The injury

sheet and inquest report also beay his e lers nnents,

i

| ,

. Muhammad Riaz Line Officer appuated in the witness box as PW-3 who

deposed that on 04.12.2010 he alomnwitl oihier police-officials recovered

1

I e ma g ! . . .

| one kalashinkove bearing No.66-56#1145123 of folding butt with fixed

| :

charger: contamm 20 rounds ol the siine bore from the mattresses box
5 ‘

lying in the baithak of one, Sikandar ¥han on the pointation ol accused

Muhammad Sabir which is weapon of affence of the case. e prepared

recovery memo EX PW 3/1 in

: completion of investigation, he subimtivil complete challan in the case.

Slmhld an,m LHC No0.581 appueared i the witness box as PW 4 who
!

bt
<

dcpoecd that he is marginal wilness 1o the recovery memo EX W 4/1
through wh, h the I O in his presence took into his possession the blood
stained clothes of.dcccased Awal Klan consisting of shirt, shabwar and

waist (banyan) of white colour haviny, corresponding, cut marks which

were sent by the Doctor and produce.d by constable Shah Faroog No.177

I’-;to tht_ 1.O. The 1O scaled the blood :tained clothes of Awal Khan into

1x

1 parcel. Similarly, he is also-marginal witness to the recovery memo EX
PW 4/2 through which the 1O in his presence took into his possession the

- blood stained clothes of deceased NMst:Gul Samaro consisting of shirt of

o

alongwith a. phial containing swabs wwhich were sent by the Doctor and
produced by constable Mohammad qbai--'{'o the 1.O. The 1O sealed the
blood stained clothes of Gul Samaro o parcel and also the phial into a
separate parcel. He is also margisal yitness 1o th scarch memo EX PV\

4/3 but neither the accused were 2vailable in thcir houses nor any

incriminating articles could be recoviice from their houses. e was also

entrusted with warrants u/s 204 Cr.lwC jssued against accused Zia Ullah,

srescce of marginal witnesses. After

black flowery ~-ﬁ-‘nur-.and shalwar naving corresponding cut marks-

Khursheed and Sabir for exccution. v searched for the accused in thdir

“village and in the surrounding arca bl thay were nol available/ traceable,

|
|
|
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i hence, he returned suck warrans Ex W/ 1o EX PW /6 |.1H-L"XCCU[L‘(.1 ) g‘\\x}?:_
" with his feport on its back which is EX wy Y7 to E XI’W 4/9. Simiiarly, he '

| was also entrusted with proclamation notices u/s 87 ‘Cr.I’.C issucd against :

| the aforemcntioncd_. accused in triplicate yohich are EX PW 4/10 to.LX Pyy
4/12. He pasted one copy cnclh‘ on the nostice haard of the | N.me Cour, [ : :
second copy cach on, the outer doog, the houses of .Ccuscci and . | '

; returned the thu d copy vith his re port BN PW 4713 to EX PW 4/15 swhich oo _T§
.-are correct and correctly bear his S1onAy; b

' Gul Farag I(han S1 enter

o ihc \\”[m 85 'mx as Pw

5 who deposed thai; he
partially mvcstlé,atcd the

PIEsent vase. The aecused facing trial during

Pty to the place of occurrence
and pointed oyt the place or’ OCCHrT ey Ly making discloser that he

icommitted the mur

i
icouxse of investigation Jod the pulive
I
| der of dccedscd

. ,
B sadd place. He prepared the
pomtatxon memo to this effect whic'h 5 L W 7/1 He also made addition
wlth red ink. in the bﬁ’pkm already prepared by

albcloscx and pointation b

Mir Shah Jehan Sf, at

the accnsed fecing trial. fe recorded the

é tatements of the Pws u/s 1n1 Cr.pe.

Lady Doctor Nabeela WNMO DHO Hoavital Karak appeared in the

lln(.bb box as pPw 6 who deposed thar e
i

i L2010 ar 2 am, | had

I
| . « - = : .
conducted the P tXxammation on the deag bady of deceased Mst: Gui
N ) . o i
Samaro aged about 33 years wife of Ghinam Sarvar and. foung {'ho(/
- ) - .
* following on his person:-
. > A d
- External . 7 d
Middle aged lady. Rigor moriis not fully do coped %
Wmmds : ‘ :

I
[
En‘try wound 2 cm wound on le

ft side just belowe the left axilia.

Burning
positive. et

| , | :
Exit wound:- 1 2" wound on back slighthv 10 the Jefr of midline at the

i : '
level of T-11.

]

t

) . S . . .o
Entry wound:- 1.5 cm wound on right flank. fy NN positive,

I
i
i
|
i 8
i
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i intcmnA I
)

Thorax.

Exit wound:- 2~

‘Entry wound 1.5 cmon zlght 1]

17 entry wound on left wrist joint
24" exit wound on 1ot vwrist joi
Small portion of tip of index fingur was hsent (Jateral border)

) 4 u I
Small burn marks on upper chest

¢ Abdomen

Walls, peritoncum, diaphragm,

blood vessels were injured.
. : L~

Muscles, bones, joints.

,n-l

i Rbmarks.

died of haemorrhage shock
Time | between i injury and death

| Between deeith anc P.M examination

cndm sement.

wound on abdomen bolow ¢

Exit:- 27 wound on mid of right buttock.,

and face

Walls, ribs and cartilages (left) Pluvaw

Left wrist joint and lch hu Merus vore froe

The dccmsed received injury on vital org

The P.M report EX PM conmsmw of

correct and cmrectl) hcaxs her s,mnatum

Whyat Khan SI entered the ~witness box 13 PW-7 ‘who deposcd that

duxmi, the day(/gﬁ oc*;gncno., 1\' s b, ud at P

-~

¢ Xiphisternum, -

wper :] 20 lmcml!)

winas sid

b eadis s

stomach small and |

arge intestines, righy
klc.ncy were injured. OS closed, V-

Tal i lay, ‘aginal s\wab takoen.

thdt), left Jungs, Duxcmdxum ang

ans and major blood vessels. Shy -

......... O? (03 minutes,

ot g

U4 to 05 hours,

five sheets mcluduw pictarial s

The n]mv sheet also bears hoy

Station-Fakht-c-
: e




Vs manrs = - o

Nasratl, On 5722010 he was o

eopatral duty and complainany
Waheedullah made a report to hits necr Rafinat Salam petrol pump about
the present occurrence. Fe took down the report of complainant in shape

of Murasilla EXPA. He rcad over the contents of report to complainant

who after admitting it te be correct s sineed the same as a token of its

correctness. He prepaved the injury shet and inquest report of deceased:

Gul Samaro EXPW7/1 and EXPW7/2 respectively. e also prepared the
injury shect and inquest report of doceased Awal Khan EX PW7/2 and
EX P‘VV7/4 rcspuctlvely He then sent the dead bodms of deceased to Civil

hospital Takht-c-Nasrati for PM cxaine

Station for rcgistgation of the case. e also took into his possession a

aation, sent the Murasiila to Police

mot’orcyclc Yamaha near the plm:'c of the occurrence and also recovered a

police card in the namu. of Awal Khao deccased, one NIC in the name of

Bostan Khan, one Mobile Nokia having sim No. 03319802661 irom the
pocket of deceased Awal khan ¥~ 1 prepared the recovery memo
EXPWY7/5 to this effect. Rest of investioarion of 4

KBl Staff.

Shah Farooq constable entered the witness box as PW-§ who deposed .

that during those days he was altached o Folice Station Takht-c-Nasrati.
He had escorted the dead body of desas:d Awal Khan from the spot to

Civil Hospital Takht-c-Nasrati. No

4 After the P.M examinztion, the Doctin handed over to him the blood

. (53? -, ) .
stained garments™ol deceased consisting of Qameces, Shalwar and Banyan

having corresponding cut marks which he delivered fo the 1O on the spot.

Muhnmmad Farid HC No.477 appearca in the wiiness box as PW-9 whao
deposed that accused Mohammad Suir in his presence on 4.12.2010
made disclosure to the [.O about the cccurrence and led the Police parw
to the place ,c;f' occurrence and Gi his paintation, the LO made addition in
the site plan aIreaay preparcd awith red ink and thereafter, the 1O
prepared the pointation memo EX 2 5/Lwhich correctly !:; s his
signature as marginal witness. The acrused Mohammad Sabir during the
course of i'mrcstiga.tion disclosed to tur 1O that frer the occursence, he

concealed the Kalashinkove, the orinse awe ‘mm i the- ’\(mw ui’ Nis aunt

Fihe case was conducted by

itertered with the dead body.
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. folding butt alongwith fitted may,
1

| Mir Shah Jehan ST appcared in the w inoss

i that after the registration of the casc, the cc opy of FIR w

i '\\/ I same is correct with all iis Ioot notes a
ML S G

'

3

and on the disclosure of the accused, e accuged Ted the Police party to

the house of his aunt in village Mosaken, entered the baithak of Stkandar

T
H

»

+
s

pot recovered the Kalashinkove

1
L

Khan, the husband of his aunt

and

Azine containing 20 rounds of 7.62 mm

bore from the box The 1.0 took ! the Kol hinkove alongwith theaforesaid

ammunition into his posiession and prey ved

the original recovery memo

in a casc regisiered u/s 13 A.Q apainst ;

crovsed Mohammad Sabir and the
photo copy of the sai i recovery memo is EX PW 3/1. The Kalashinkove is

P-1 wherecas 20 rounds are -2,

.

56 box as PW-10 who deposcd

as entrusted to him

for the purpose of investigation. I proceeded to the spot, but since, it

"~ was late in the nifb,:, angl thereiore, he )<>s\p0nod the >pot imspection.

However, Wilayat Khan ASHO was pressnt on the s spat and handed him

over recovery memo through which thy motoreycle, Nokia Mobile set
1

]
"

(8]
15

v
7

alongwith Sim was taken into possession um in presence of maryinal

witnesses. Fle took the said recovery aremo mto his possession and he

]
recorded the statements of margin.ml witnesses on that night .o 5.17.2011.

On the following day i.c £11.2011, he peain visited the spot and prepa red

the site plan EX PB at the m\;!‘;m.*v and poeintation of com )l:aumm. Ihe
] }

T

[2S

fdrawing thereon. During spot
inspection, he picked up blood stainvd varth from the places of deceased
Mst:Gul Samaro and Awal Khan an. prtpared recovery mémo Ex PClin /o
presence of marginal witnesses. Sinularly he also recovered and took into
his possession 19 emptics freshly Jischacged fromithe places of accused
through recovery memo EX PC/I in preiznce of marginal witnesses. He
was present on the spot when constable v{uhammad Igbal constable 192
i produced before the blood stained g:-z‘inent:; of deceased Gul Samaro
which he took into his possession throush recovery memo EX PW 4/2, in

presence of marginal “witnesses. Similily, constable Shah Faroog

.constable produced before the blood «tained garments of deccased
Awal Khan which he tool into his postession through recovery memo
EX PW 4/1, in presence of marginal witincrses. He recorded statements of
PWs u/fs 161 Cr.P.C. He sent the blood sta ned articies to FSL for aralysis
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1d th(. rcsultlccuvcdﬂfb rcr),f‘is EX PZ whizh is in positive Sumlml\ he '
ais,ol sent the cmptu..s ch\:c.ovcr «d from the spot o the Arms BExport and the
result received thereof is placed in conncected tie uss 13 AO. During the
LOU] se of investigation, he nominated accused Zia ur Rehman son of Gule :
Mu‘la r/o Ahmad Abad, Muhammad Khursheed son of Flassan Khah
[ .
rcsi;d.cnt of Zeri Wala and Muhammad Sabir won of Sher Daraz resident of
; Rk . ZCI{i; Wala for the commission of affence Since, the accused were
absjc;onding, therefore, he initiated praceedings u/s 204/87 Cr.P.C against
the!nia through his applications EX PW 10/1 and EX PW 10/2 respectively.
On! !29.11.20'10, he formally arrested II(Z’(‘\-IS\‘t-.i ‘Z§11u11a111111nd Sabir who 'g
obtamcd ad-interim bail from this Hon'ble Court and -issucd his card of . %
aI‘IICEbt which is on file as EX PW 10/3. Atter the pre-arvest bail petition of ;l
acc}u;scd Muhammad Sabir was turned dovn i again issued his card of | Lo
ar1{cst which is on file as EX,PW 10/4. e produced him before the court ? ,
P . ‘ b 2
! : fo:.E ii)btaining his police custedy through hic woplication EX PW 10/5 and ‘ ll - i )
1\fva:, granted two d'\)’b Paolice custody. On 1n8.2011, after the arrest ol ‘;/
acgused Muhammad Khursheed by SHO, he was handed over to him for | ’ ﬁ L
Ithc;,- purpose of interrogation. He produccd him before the Magistrate for :' [ ’
obitaining his police custody through his apylication and two days police - ;}
| ' |
P/ cuistody was granted in favour of the accusced. He nterrogated the accused :f
ANy : : ,
“\:\ anfdv during the course of ‘interrogation, the aczased confessed his puilt !
v'\‘\'\ \\ beforc me and lcd the pohu party to the place of occurrence where he - : i )
) :‘: ‘ppmt(.d out the .snol He prepared the }130'1 tation memo to this clffect ' :;
a whlch is on file as EXPW 10/6. Fc also ccorded the. statements of [/ -l | : L
&/';}" malgma witnesses of the p(-mtatlor memo. Thereafter, he produced the - P “‘"{-I' .
. accuscd ’\/Iuhammad Khursheed through nis apphcatxon EX PW 10/7 ) 7'<E )
hefore the Ma«rlstratc for recording his canfessional statement but the 4/ .;‘ '
accuscd did not confess his guilt belore the f\--i‘.:;.:r;is'n'at.'c and the accused o .
y\as remanded to judicial lock up. tn ?3,’:’"’1’.011, he also recorded the _ ey S
.Supplemen_tary statement of Wahidullak and also got recorded his “ .
-st‘:atement u/s 164 Cr.P.C in the court ¢f Illaga Nagistrate throu-gh '1 ‘
q!pplication Ex PW 10/8. After complulion of investigation, he ha N.L ed “l
! A
gyver the case file to Sli%?or submission of compicte chalian. 1
- .
i , S = C W re.
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Wahxd ur- Rehman appearad in the s faees box as PW-11 who had
ldcnllfl(.d the dead body of deceased Avral Khan before the Police in the

+

!
Police Station. < ‘ _

‘Nadir Munir appeared in the witness bon as PW-12 who dcposcd that he
had correctly Idcntxﬁca ihe dead body of deccased Mset:Gul anmro S
.

F Jdv Doctoy being, his co-villager.

before the Police as wai o8 before the
On 18.8.2011, he alongwith Rafiduliah voere prisent nearby the spot of the . -
present occurrence when the local Policy vame “there in-a vehicte. The i".. 5
: 1
accused Khursheed Alam pointed out the spot to the 1L.O. I this respuect,
. o :

" the LO prepared pointation meinu v PW10/6 o which he s marginal :
witness. The pomtauon memo is correct and correctly bears his signature. ; -
Wahidullah, the complainant appearceas P W-13 in the witness box and %

ed that on 031 5o, he alongwith Awal Khan

dcposcd that Stat

Jreny orak o their village on motorevele

(deceased) wrere on their way

but when rea ched the place of ey Grronce Le Zari Wala, accuscd Sabir, ,
Khursheed and Zia ur Rehman voerc i csent there. They signalled them to
stop and deborded his brother Awa’ Khan with the assertion that they .’3"
¥l
wanted to murder someone with 4 bad named female witli this the 5\
accused started firing as d cesult of v hich, his brother got hit and died on Wﬁf
‘ff-\ - the spot \«rinle*f’.’ﬁrnalc by the name: o~ Gul Samaro when was opening the *‘ ‘
g
S . door of her house, was alse fired alas 2 result of which she too was hil L
P .and dicd on thc spor. Tl herea frer, alt the accused comma anded at him that
| " he w ould 'x].,o be nurdered i Ty rcp\'rr'tcd the matter against them. '
Thereafter, he went o Indus |iipkway near Ahmad Satam Petrot Pump //’,' /
and contacted the Police on mabiis phon. After that the Police ar dived
there and he reporied the mam:;i o Wilayat Khan SHO there at Rehmat ﬂ_—tg
Salam Petrol Pump who reduced iis report into writing, which is correct %
-

and correctly bears his signalure. T from Rehmat Salam Petrol Pump,

d

the police proc’ecda: to the plhace Ol atourrence W hile he went to Fateh
and then ame to Police Station

Lrought by the Pol:c«. to the

Sheri Chowk and arrang sodd o TNGETENT

at. The de ecad bodivsowere also

~Takht-e-Nasra

Police Station. \4‘ mm!‘u o 1o Civil Hospttm Takht-c-

1]
fereasd was shi tod

Nasrati while dece ased Gul Hamiro waes T Len to Hospital at Karak. He
: .

et

feam Nl

{zsTes
-
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| Mohammad Igbal constable no 44 aproayed as PW IS5 and deposed that -

f"‘,complete. Tmu_artm the statement ¢ accused U/S 342 Cr.PC was

E_recorded but the accused neither prolug et evidence in defence nor "

; ,wwhed to be examined on oath U/5 340 47) CrPC. -. L / YR TC

A | %)
j Arguments heard and record peruscd. -

| .

pointed ouy the SPOL to the Police on the following morning, Motwe for
the offence was that his brother was donu to death due to hls bed relations
with Mst:Gul Samaro. Later-on, he also pot recorded his statement u/s 164

Cr.P.C thereby charging the accused for the commission of offence.

Haroon Gul constable appeared in {12 witness box 3s PW-14 who

deposed that in his presence, Wilayal Khan ASHO, dufing the spot

i, .
j inspection, took into his possession one motmc; cle Yamaha Maodel 2009 A ;o
E(Applicd For) ;@:;n near the spot. Similaiy, he also VI'CCOV(.‘I‘Cd one L
Official Idcntxty Card in the name of acceased Awal Khan, one I\IC in J :
the hame of Bostan son of Gulistan resident of GhOI/andl one mobile
phone having Sim N0.03319802661 from the pocket of deceased. The 1.O _ ;
prepared recovery' memo to this ¢ffect which is EX PW 7/5. The s:;mm is .

correct and correctly bears his signatura. The motoreyele is P-1, mobile

- phone alongwith Sim is P-2
i

- .. R . N - ’, ' -
he has escorted the dead body of Mst. Gul Samaro from police station

Takht-e-nasrati to hospital at Karsk an. afier her post mortem the lady

doctor handed over to him the i*M cocumenis and garments of the

]
deceased which he delivered to the nvestigation officer in the. police f
£
station. |

Where after, the prosecution closcd the mosecution evidence being

From the arguments and record availablc on file, it reveals that in the

Murasilla EXPA the time of occurrenc: has been-shown as 20:10 hours

where as the report was lodged at 21:30 hours and as such there is delay

iE‘Jf one hour and mrent_\‘ minutes in ioc?gi-wg the report despite the fact that

t\ distance between the place of pecurrence and Rehmat salarn petrol
3

pump where the complainant lodyd th report is one furiony as a(i‘mittcd

by the 1O I Mir Shah jehan PWI0 ol pggyd O fhis cross examination and

Y LT




such distance can be covered at the muost:
report with delay of more ihen a hour ha
consultation and deliberations in

o)

i .

1 . . -
complainant has not explained the s

TG TG TR

y the complainant at the time of ovturrerne.a

s e 10 minutes, yet todging the
Tacreased the chances of pres

nemino.ine the accused besides the

and delay n lodging the report.

dmittedly the occurrence was committedt i the dark night a and the site
ot the identification ol accusad

an EXPB is showing no source of iigﬁ.n, :
racts doubts to the case of
‘nitinl report has charged

.

e prosecution. The complainant in iis

n{mknown persons for the occurrende and dosld

10ml police the

yct the complainant has not charged him.

| explanation of delay in nominatig

.t the fact that the accused

PXTW '10/3 was arrested by the

3

\4ohmmmau Sabir as per his card ofarvest it

Vs of the occurrence ,

A

mselves on 29-11 2011k, after 2-

The complainant has for the fir

rst

I

ime ch'u'gcd gheaccuscd via his statement under section 164 Cr.P.Con
2'1«08 2011 ig. after more than nine month of the occurrencey. The
i

tatement under secoon 1(7—} Cr.P.C has exp lained that

complainant jp his
since the '\ccuscd have threatened him af murder therefore due to fear he

the same is not a very good
&

kcpt mum fo" such a long perimi b
e aceused as stated carlier the
accused Sabir was in police custo Jy alte snome days of the occurrence, yet
the complainant was unable in nomin. iy the accused for a pl'm'ind of

more than nine months.

R

R Howcvex the brief lnok £o the initial ¥
soction 164 Cr.P.C and the malcr nent of

o/ v F

,‘l

D ri/ mura '~.1l tn EXPA, statement of
ﬁ

thc complainant 1cco.du.i under
o OW 13 would reveal that the sam

.

the complainant recorded in the tria

contain contra dxcuom in betwoen aral are not supporting cach othe

towards the convlcnon of the accuser ! "

scction 164 Cr.P.C the complam ant alioged t

disclosed that the sister of <O u","ul K 1uf’5hccd has been defame

therefore they want to kill her bu
be killed with her and accordingiy they

deposition is absolutely buyondd the aaderstandd
¢ .
for the reason if the sister of the co-atiu

the accuscd thereby decided to }“;‘

{

Y

A {acing trail. in the statement under
\e accused stopped them and
>d
o e said purpose they need a man 10
fired upon his brother. This -
fings of the prudent mind
se 1\11Ul%h(,()d was defamed and -

A4 hor then there was no need to ‘md a
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- et g

man for the said purposc in order G further create an cnmity for
]

themselves and the said work could be eonily done inside their own house

without there being any evidence nf the samic besides 1 if once, the accubui

dLCided to done away their sister with o man like Awal Khan then there

,was no need to lcave alive thg nnh aye witness Wahiduilah ie. the”

‘complainant in order to crecate an evidence against themscl\'es. In

H
\
1
'

murasilla the' cor?i;,mnam has deposcu that he along w ith his brother
were going towards their, house after Iste vela but as PW13 he dede in
cross oxamination that 1( was sham vela, Further m murasilla the
complainant deposed that his Prother stoppoed the motor cycle and went
little ahead to answer the call of naturs Lo the complainant was waiting
with the motor cycle but the site plan FXPB would reveat that the motor
cycle has been shown at point 2-A sitinted adjacent to point no 2 where
the dead body of deceased Awal Khan was found. It means that the
deceased went to the place of occurranze on the motor cycle all alone and
_after firing at the deceased both the cerzased and motor cycle were found
near to cach other. The presence of T complainant at the spot at the
relevant time of occurrence by such auposition also become doubtlul as
had the complainant was present with mosor cycle at the spot then he-

would not have left the motor cvcle at the spot and-would have took the

"samc for furnishing mto:ma.mon to :he local police. Morcover in the

.} prasxlia thc conﬁ.pi::m:.nt depuinind (i at at the time of firing the deceased
i ils not on motorcycie as he wi but, .r-ar swering the call of nature but
in his statement under section 164 Cr.f.C he deposed that they were on
motor cycle when they were stopp.d by the accused and then accused
macie firing at the deceasee - Meaning there by that d*c murder of deceased
was committed on the motor cycle but no blood was found on the motor
cycle which neoalus the version of the complainant adopted in his
statement mcordgc‘ under section 1t Cr.P.C . Moreover as ?Wl?)-the
complamant once again jumped {owvards opposite direction by alleging

that the accuscd deborded the decersed Awal Khan from the motor cycle
and thereafter killed him. The - said contradictions in the statements of the

complainant has by no means provded any help fo the compiiainant and

rather thc same have helpe d the accused facing trials indcreation of

e
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P14
3
:?ufl'lcmnt doubts towards their alleged act of cammitling the murders of :

deceased.

' The complainant as PWI13 with pepans 1o Jeceased Mst, Gul Samaro ki
1
dcposcd that by the firing of a uw.n.x sl ot hit inside her house when 5

she was opening the door of hor hows.. wWhen the said statement is

‘confronted with the site plan EXPi then ity ould reveal th at the dead
'body of Mst, Gul Samaro was found al poit nol, which point is situated
at a distance of 12 paces from point 10 4 assigned to the accused

‘\/Iohammm Sabir where from he allegedly fived at the deceased Mst. Gul

Samaro but the post-morten report of Cuceased Mst. Gul Samaro BXPM

would reveal that burning signs werc foun loaround entry wound no i

tand 2 which means that she was shot frum a very close range and thus it

negates the version of the comp slainant that she was shot from 12 paces.
With regard jo recovery of 19 emptics «f 7.62 bore from the spot vide

recovery memo EXPC/1 and kalashinkovs being the weapon of offence at.

the pointatign of accused Mohaimad Sabir via recovery memo EXPW

; * : . . . .
3/1 is conceyned in this regard it has to Do noted that though its marginal

witnesses \/1oharmnad Ancces Pwl, ane Farid Pw9 besides the 10 wir

Shamelnn PW10 supported the said recoveries via their ‘evidence buy

whcn the recovered emptics and }\11 wshvkoves were sent to the FSL then
wa their rcpmt EXPZ they reporic d that only scven emptics out of
N \ ?\ i ’
3 . s -
}‘mnetccn have 290 xcd from the recovered kalashinkove. The M

rcomts of deceased Awai Khan and Mst Gul Samaro would reveal that
y

Loth l*m: 08 and 04 cntry wounds by #rt¢ arm on their bodies and it do

REs not came to the light as to whicre the gthwer em ptics which have been um.d

i in the commission of offence have o [t is

Jrercas the 19 emplios were

also note worthy that the

occurrence was commxtted on 5.11-2080 w

recovered on the following ¢ay of ouctrrence on 06-11-2010 besides the

Kalashinkove was recovered on (4-12- 2,710 but according to FSL rcport the

case property was received by the Fsl i 1101 2011 j.c. after 37 days of its

recovery where as the emptics were seni e mere than two months of ils

recovery to the FBL. The report af the FSL shows that-the I\alashmkov(.

. was having no flxed charger whmt as the recovery memo EXPw3/ 1 would

R
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W sWith regard to.

" show that the repovqrcd Kalshinkave was having affixed charger and this
fact was also nojed by the present cour while recording the statement of
the'marginal wifness o'fAthc 1'éC(:r-.'u.ry;|ncnﬁu Mohammad Fareed PW9. So il
was not clear as to where was thw casc property 1_\.,'ing during the
‘intervening i)r.‘riod when the same wee allepedly recovered till its sending
to FSL and there is no proof that the same was lying safe without being,
tempered as the 'del{%)of 37 days i avwding the case property to the 5L
has created a doubt and it is not corian that the FSL report is‘:rlégarding
the same case property allegudiy esovered - at the pointation of the
accused facing trial or other wine becouse the recovery memo EXPWDR/
would 1:evcal that neither the recovered articles have been sealed at the
spot as there is no number of the parcel have been nmntioncd therein. Tha:-
perusal of the FSL report wouh:f resoal that the same bars no emboss
mark, hence the samé cannot bie relicui upon at all as an important picce of
evidence against the accused facing .rial. Another important factor of the
case which needs attention is that ws per version of the prosccution the
recovered kalashinkove was recovered at the. pointation of accused
| Mohamnﬁd Sabir from the house of ane, Sikandar but the said Sikandar
was neither made an accused nor witness to the'recovery memao which has

fallen the casc in to the shadow o Turther doubts/ the benelit of which

=, must be extended in favour of accusid.

”
B

motive the complainant alleged that motive for the

AR i Ll L e

occurrence was the izl relation «aip between the two deccased bat no
independent evidence in this regard was produce to support this version
.., of the complainant. Hence the motive alleged would be deemed not

established. . ‘

So the net shell of the above discussion is that the prosccution has failed

to prove their case against the accused facing trial beyond any shadow of
doubts, the failure on the part uf progsecution and, complainant to marshal
their troops in a right way resultad in e
version of complainant/ proseculion, The case of the prosecution is rather
full of contradiétions, doubts anc inco wsistence evidence, the benefit of

which must be extended

cation of sufficient dents in the

in favenr of accused. Therefore, the accused
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Mohammad Sabir Son 22f_ Sheer daraz and Mohammad

""Khursheed son_of Hassan Khan in

the light of above stated hcls are

hereby acquitted of the charges leveliv aumns them via FIR in question,

The accused are in custody he be releancd forthwith, if not required in any
other case. However prima facie cane Cvinls apainst absconding accused

Zia ur rehman who is hore by declarid as proclaimed offender, perpeluat

warrant of arrest be issued against hine and the DPO Karak is directed to
. 1
L i cnlist the name of the said accusced in e register of Proclaimed offenders.

. Case property be kept intact tll the arrcst of ahsczmc!ing accused.

i 27). A copy of this order be placed on. police/ i a»-l file, while Mc of this court ;
i . ‘
. beconsigned to the record room alter it ¢ apletion and compxlalwm - é ]
: "Announced ' § :
¢ b - .'
L 25-07-2012 T
o (ASGHAR SHAH KHIL)I) ) : %
5 ADDITIONAL SESSIONS JUBCE, LR
§ - RARAKAT TARFT-£-NASRA 1, l‘«' o
: { . - RTIFICATE ;J) AN

Cﬂxt fied that this j udgmen tconsist of sixtecen (16) paves, and cach age has been
J N ! & b
1c1d «checked, corrected and signed by me where necessary.
| . . .

|| 25-07-2012 ‘ .

/’“/ ,

('\sc:ﬁ,m S!(A.H KHiyji) _

ADDITIONAL SESSIONS JUDGE, C o
KARAL AT TAKHT-E-NASRATL,
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APP for State present. Accused Khurshid Alam and Faiz Ullah,
in police custody preqen* ‘Accused Asmat Ullah and Akram Ra'm on bml
present. Attend dance of the accused Qasim has been dispensed withas he s

has'been placed in column No.2 of the final report.

By way of present measure, the accused facing trial/ pciit:icne’r'
have prayed for their acquitl al under sectiori 249-A Cr P C. Notice of !

- .lppllmuon has already been ngen to the stat,

e

Occa‘;]on for lodﬂmn the FIR by the complainant awam':t thH

accused per its contents was that on 10-04-2011 at 8.30 am,’ ceri'iplvainaﬁ“t‘
Muhammad Suleman reported the occurrence in pohce stahon, Karak
that on the prcvmus night, he along w1th hlS wzfe, had. gone to ‘he house

v

of his b otnm m-law Badshah Zada. At about 21.30 110'!!.:’.3,‘.‘/‘/11:;,‘-{1-{:}."{-?9'\7

returned‘ home, his sons Nfuhammad Awa.s and Munz~mmad qhom

-

told hi;ﬁ fhdt;thfee pefsbné scaled Fhe wall of their house *nd eht;é:jé‘
therein, W‘i10 :;J_lso thréétened them df murder and ordered -therh to ké p
mum. They entered "in thc-.i room-and toék away the valuable érticles: On
;'search, they found one 12 bore rlﬂe, 05 tolas of: gold ‘Rs. 20 OOO/ ca <:h-“

and one Nokua Mobllc stolen, The complalnant charged three unknOW'l

accuqed for ’c} e commission of the crime in hls report, on which I" IR

\

wafs registerf:d.,

Investigation ensued as consequence of registration of the crime = .-

report. Accused Khurshid Alam, Faiz Ullah, and Aki‘am Raza were

found guilty during the investigation while accused Qasim and Asmat

-




Ullah were placed in column No.2 of challan. A report under section 173
. Cr.P.C was sent to. thé co'urt-requirihg the accused t'o fa;e trial.After the
attendqnce of the 'accu's'éd, px:ovisions of section.‘ 241’-A Cr.P.C -were
complied with through delivering to them the ccpies: of statements and
' doc;u'ments_. ‘By pleading not gullty to iﬁdictment, accus.,ed faAqiing trial

-

6pted.to stand this trial.

“

, : ;\ . " Prosecution in order to establish its. case against the accused

fa“c@ng trial, till this' time, ‘ produced and examined complainant
~Muhammad Suleman as PW-1 on]y. PW-1 in his statement gave

compete details 'réga1'di11g the offence committed with him by the
accused facing trial. - -

~

b ;@ Thereafter, accused facing trial/petitioners filed instant
, \‘i ‘application under section 249-A Cr.P.C for their acquittal from the
e charges levelled against them.

I have heard arguments. of the learned counsel “for the
S o accused/ petitioners, ARP for the state and has had the opportunity to

examine the record with considerable degree of care.

Keeping in view the all significant statement of Muharmmad
Suleman, the -complainant ie. the PW-1, this court does not feel it
essential to make an in-depth discussion of the case. Briefly, as per the

record, the accused facing trial were found involved in theft of one shot

‘ .. gun, 05 tolas of gold ornaments, Rs. ?.0,000/ - cash and one N.okia 1200

mobile phone from the house of complainant, hence, the instant F.I.R.

L. a,,-‘:"‘r._, -’46?.




' alone-damages the prosecution case to an extent where-d'ffér conviétion

. were placed in cdlumn No. 2 of th_ebchallzm. PW—l f:urther stated th'at ne

is also impor&mf to mention here that o? uring the investigaﬁon of -tiief"

. recorded his slalement under section 161‘ CrP.C whnrom he has stated

P

As fore-mennoned etatement of the PW-1 has such an overwhcuinir:r.f

effect that this conrt does not feel it expemf-.\t to discuss éverythir{g. ¢ Tk

::.

of the accused f’ac*nq trial become 1mprobable I ‘may refer to some par&si s

of his statement l’orthcommg from the cross-examis nation he- was *
subjected to. Fo.z"example it is admitted by the said PW-1 'that the

N ' ° . . % . - . o
occurrence has taken place-at night time. PW-1 also admitted it correcy

T e

that the occurrence was not witnessed by him nor he knew the accuse!

prior to the occurrence.'PW-l also adrriittzzd it correct that nothing has

.
.

been recovered from the accused in hxs presence. PW-1 also admﬁ’téd ii'

correct thgtt he charged the acciised for the commission o{ the 0” fence at .
7 . : o ' & o
the instance of the police after their arrest: I_’W-l also idimitted it -:,o"rrect{

518

that accused fully satisfied him regardm;r their innocence *hrcugh the

elders of locality. PW-1 further stated that he has alsc fiatch d up the e

matter with accused Asmat Ullah and Qasim wl:ose narxes, later .‘on,,._'.

has got no ob]echon 1f the accused facing this trial are acc}mtred from ﬁ'-

o LT A

charges levelled ;:xg.x_inst them. Perusal of ie case 'ﬁle further throws 'Lx

that accused facing trial have not been chﬁrged in the FLR. I\Totiliﬁg has;

-

been recovered from the po~.se531on of the’ accu»od F acing trial. \n

identification parade what so-ever of,,the acc‘used facing trial has Boen o

conducted, so the identification of the accused is-still a Que's'a'on mark. It -

)
‘o

case, comphmant Muhammad Suleman 1ppeared before the comt '=d C

K3 .
e

that though .initiaily he»has lodged the report for the theft nf Rsf;.?.(z),'OOO/ T"l . %




o proceedings in the case as like sheer wastage of time because the
Rt - .

.. ultimate result of the case eveén if the entire evidence is recorded which
is not fore-seen in the near future would be striking down the charges
and acquittal of the accused facing trial. As such while accepting the-
application in hand,,thé‘accused facing this tr,ial are hereby acquitted in

f the mstant case from the charges, 50 h.velled against 'them "Ihgy are on
' ball as such thelr sureties stand dxbnhalved from their liabilities. Case
‘property, if any; be deal\t with asper law..
ANNOUNCED:- K - *
. KARAK. oo o .
- Dated; 03.12 2012 : ' C € Q’?
:  AsifRashid,
Senior Civil Judge/Judicial
- Magistrate, Karak.
S ‘
L éx__si Lol ,%7
| : ) 4.& b e il ‘}7}-.
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ngyTET /k,“ s
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G wehtwery 9 W ,..*,L..}..a..}\/}}
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and 05 tolas of gold but now the woman folk in-the house told him that

they have képt-Rs.Z0,00b/ - and 05 tolas of gold in safe custody and that

his u,port is on.ly to the extent o[ thdt of cne 12 boxc shot gun and N okla |

1200 mobile phone Laslly, the complamant do not charge the accused

as evident f1 om hlS statemcnt as PW-1.

e

Kecping in view the fore-deposition, this court. deems further

nf",
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IN THE COURT OF ABDUL BASIT
‘ [, KARAK

,JUDICIAL MAGISTRATE

L

Order——fM

r state and accused Akram ‘Raza on bap,l presenr.
Accused Faizullah & Khursheecl Alam produced from Jaﬂ in custodv )

Through this order I shall dispose.- of apphcanon hled by

accused mmed above vnder sccuon 249

-A CrPC for thelr acquutal |

in case FIR' No. 89 d

aved: 14.04.2011 rcglstered under Sectlons )SO

and 4537 PPC pertaining to Pohce Station Kar’ll

Arguments heard and record perused

s

f facts of FIR speaks that Naseeb Gul {the com plamarﬁt,‘

' reported that on 04.04.2011 he went to offer lsha pr

ayer, whereas, his *

wife was ’lt neighbor's house that during this’ span

of. tlme unk.nown

accuised have break opéned the locks of his room,a

S well as those of .

two boxes laying inside it, wherefrom they have st

olen“away 8 tolés '
uing Rs. 17 000/

‘gold, 12 sewed ladies suits and Pak currency valt

Complainant also reported that- he was scarching fo

theft was commitred by his ncphew Falzu]hh hencc FIR

Chalhn rccenfd and notrces lssuecl to acc

usccl/peutloncrs
A CrPC comphed
re later on’charge sheeted unclcr section 380 and 457

arned predecessor, to which '1ccuscd/pct1rloncrs dld

who attended court md provision of section 241-

with, who we
+ PPC by my le:

not plead their guilt and ¢l

aimed trial. R(sulmntly prosecuuon w1<

directed to adduce its evidence,

Conseque ntly prosecution rccordcd

atements of all witnesses excludmg the learned judicial officer,

who recordéd the confcsswml st

atcmcnt of “accuséd/petitioner .

‘u ullah as aceused/petitioners named above filed

appllcauon for.

as case is allegedly not prov cd from available record

: thelr 1cqu1tral

In thellght of evidence avail

able on file, this i is concluded that

the’ actual complamant Naseeb

Gul hqs died as evrdent from

statemcnr o? Sher Walj’

however, he is. reprcsentcd by his wrfc Mst

Blbl who m her statement recorded as PW4 tho

ugh correctly

ncd Wh'lt mb ‘been stolen [rom them, howcv

er, she added that .
and, the comphlmnt returned from Ish'1 prayer he -

when her husb

has scen thosc three persons

, who have commltted the theft,

ereas, contean of FIR are not only silent a

bout tlns fact bul 1130 :

speaks that some unknown aceused have commiteed: the

theft. from lus hQUSQ and he is- searchmg/mvcstngmng

al) cg_ec[’ ;

abour those,

Loa
.“

o

>

RN
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- INTHE COURT OF ABDUL BASIT ]UDICIAL MAGISTRATE
PO - CLASS-I, KARAK

Contd: 44 which is a glaring contradiction. Besides this Mst. Riaz Bibi in very

27112012 - clear words deposed that they have inimical relation with accused

Faizullah, whereas, they do not charge otheraccused exceprt accused e

: ~ Faizullab leading to inference that probably complainant has

U I DN

intentionally involved accused Faizullah in FIR in order to satisfy Ay

‘ . thetr nerves, whereas, other o accused were charged on the basis
1 N N

LI ol statement_of accused Faizullah, {n addition to this, wile of
5

il . . :

2 ' complainant in her statement contended that not a single stolen

article has hun recovered so far whereas, recovery memo plcpuul
on pomtamon of accused Faizullah, Ex-PW /5, provides that Rs.
' 4.000/-, P-5, camera, P-6, and pair of silver anklets, P-7, and Rs.

5,000/~ have been recovered (rom possession of accused Khursheed

‘ Aalim, which avails that Mst. Riaz Bibi, PW- 4, is deposing false,
; . posing
thus, her statement cannot be considered as true and genuine piece

of evidence.’

.

- Prosecution also adduced the evidence of Lal Shlrtcn as PW-

3

4 ' 7 5/in \vhose presence accusec Faizullah has not only made pointation

: o but recovery sketch, Ex-PW /7 was also prepared in hlS presence.
.This witness deposed that accused Fiazullah has handed over Rs.

. 11,000/- to local police in his presence, nevertheless, recovery memo,

. Ex- PW 1/5, suggests that only Rs. 4,000/~ have been recovered on’

CRN RAPRPP N

LN pointation of accused Faizullah. In similar manner, this \Vltness

R YN

/dtposcd that complainant has lodged the FIR one chy after tl

"s,;.;,Q_Lcuucncc took place, whereas, wile ol wmplnndm d“l.g\"d

A
v fesT

:_ré&ié'ti’ation of FIR on the very day, whereas, contents of FIR clearly -,
R : - provldcs that occurrence took place on 04.04. 2011 'md FIR was
: . S rcclstered on 14.04.2011, meaning thcrcby, after ten days of the ™,

J.{ »
. . o
o : C o occurrencc which are \Vlde Lontmchctlons in statements of PW -3,

PW-6 and contents 0[ FIR and puts serious dents in prosecutlon

SEJDCL

~ This is important to note that complainant has lodged FIR 'F

after ten days of the occurrence and only against Faizullah and that

too on his being-full satisfaction and coritentment that the alleged

T ggfence is commztted by accused Faizullah, who has stolen away.Rs

'\/ 17,000/, 8 tola gold ornaments and 12 ladics smts howev er, wl cn

o g gt N



IN THE CdURT OF ABDUL BASIT, JUDICIAL. MAGISTRATE

CLASS-I, KARAK

‘Contd: 44
27.11.2012

Lo U7

LA

20.06.2012 deposed that -there were two other accused namely ¢

Khursheed Aalim \:md' Akram Raza accompanying him at the time of
commission of offence, who havejbintlv stolen Rs. 11,000/, nose pin,
pair of silver anklets silver bangle, hinocular, mméra locket, -
necldace, small size s_thk with cock head handle md a wallet hflvmc '
identity. card (all valuing Rs. 45 OOO/') rom complainant’s house;
then, the comphmant appeared before local police and amended his -
statement on 20.06.2012 and stated what accused Faizullah mrrated
in his statement in order to brmc his case in line with the version of
accused S0 as to get success in hIS case, which avails thar either the
report lodged by complamant is not true or what has been stated on -
20.06.2012 is false. |
There is considerable’ delay of 10 days in lodging of FIR,
whereas, complainan—f has not disclosed: his source of information
and satisfaction, which brings case of complainant to weak footings.
PW-1 in his cross-examination deposed that recovery was affected

on pointation ol accused Faizullah, whereas, PW-4 deposed that -

'~ accused Faizullah has given money to local police himself. Abdul

Lateef, PW-5, in his statement admitted that during investigation
nothmc has been recovered from accused Akram Raza nor any proof

is brmo' on record acalnst him. Besides this there is difference of,

- "skctches prepared on pointation of accused Faizullah & Khursheed

Aahm since as per sketcl Ex-PW 4/2, thc door of complamant» 3

house is. shown at east smlc whereas, as per sketch, EfoW 4/10
enr_ry of house is shown from two sides i.. east and south. In Jilte

mmner “accused Faizullah has shown their entry in the house of

- compl"unant by -climbing the wall from southern 31de ‘whereas,

T accused Khursheed Aﬂlm shown to hwe cl lmber from western side.

There is no ocular witness to occurrence. Recovery is not affected
from direct possesswn of "n_cused Faizullah. Although local police.
recovered Rs ’5,000/- from direct possession of accused Khursheed
Aalim afrer mme than two months of the o currence, therefore, L

recdve_ry also seems to be doubtfui since it is not-p0531ble that

s ®

person stealing money shall l);(;\:.‘ca'

nc mm hlm for mores tlnn two

PR




‘, . INTHE : COURT OF ABDUL BASIT, JUDICIAL \/IAGISTRATE
CLASS-, KARAK

Contd 44 There is no denial to fact that ace used Fnzullah has also ,

27.11.2012 rmde jndicial confession -hefore court, however. he has retracted
from’ said confcssmn at the time of framing of charbe where, he
re[ased to confess his guilt and claimed trial. Besides this, accused
Fa{izmqh in his confessional statement only mentioned that he has
comuniteed thelt and received his share of Rs. 4,000/-, whereas, did
not disclose anythinc about the rests of the articles, showing that
such confession was made undler pressure. theréfore, said confession
cannot be considered, thcuforc for the above discussed reasons itis
held that prosecution case is full of doubts and they hive badly failed -

- to prove it by producing cogcnt and reliable evidence on- rccoxd'
therefore, benefit of doubt is to be extended to accused/petitioners
in‘the wake of settled law, hence, while allowing the application in
hands I hereby acqmt all the accused/pc [itioriers from the dnrces
leveled against them under section 380/457 PPC. Sureties of accused
Akram Raza are CllnCthUC from their Hbility. Case propetty so
recovered be delivered to complamant party. Accused: Faizullah and .
Khursheed Aalim are behind the bars, therefore, they be réleased
forthwith provided not involved and arrested in any other case. .

Case file he consigned to record room afeer irs necessary

completion.

Announced A (Abch.l lhsn)
27.11.2012 S /. ]uc icial \/Iamstrate I, Karak
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: ~This order is passed on the departmental proceedlngs initiated agame
E.i Constable ‘Khurshid Alam No.253.

- 02.9_1,‘.201 0 till date with out any. !nave or permission. His pay was stopped.to thls effect

who absented hlmself from his ‘lawful duty w.e.i

€. - |

lnspector Noor Muhammad Co

-Ordination Ofﬂcer Karak was. appomted a
'. Enquury Officer to proceed again

|
st him departmentally The Enquiry Officei ha L

submltted his ﬂndmg report placed on file, and then.he was issued Final Show Caus ‘
Notlce He failed to subm;t reply and still absent, beside this a notice for resumlng dut

waq lssued in daily News paper “Mashriq” dated 26. 02 2010, with the direction to repo ,
for duty within stipulated penod butin-vain. - - , S

f o

In view of the above it is ewdent from the entire proceedlngs that th

accused Constable KthShid Alam No.253 is not interested in resuming his official dut

Hence in accordance w1th the finding and. other legal procedure adopted he -

d:sm;ssed from service from the.da e of absence Kit etc be recovered from accuse

anetable.

OB.No..335"
Dated. 27.03.2010-

,l//-

DlStHCt lice Officer, Karak

i ' St . \;x L

_Copy to alkconcerned. - : o~



CoepeemigE TR
s

Subject:

*

Ruespects { Sir,

8]

~
4
-~

GidUN;

'

Koh«t Region Kohat

REPR "SENT/A TION

**present represetitation for the revival and surviva! of the lost service

with {ollowing lines:= =

That sppellant belongs to peor family and was en:alled in Police in
the yeur 2008. Appellant successiully quitified th. basic course and

was ;endering scrvices-to :he cutire sniisfactic. of senior and

superior officers.

That .u the year 2079 apjellant was josted i Police Station

Khurram distric: Karak and f.ther of appeli-ui suf: _cd froin chronic
. disease  and 'S.:IO. of Police Station direcied appllant to manage
tre’atlﬁcnt of hix father and de: -arture report was recorded in the daily
diary vide seriz’ No. 26 dated ..5.12.2009 fi - CMH Kohat.
That = spellant cft the station and was 11%«.(1%1ging treatment of hi~
father d lal. on appellant s implicated in false eriminal case
and was detaincd in‘judicial lbckup'fur lo(nu periud.'The trial couit
record: <\ acquitial order i in the case. Tnuufou ap:elant apploachcd
Police .ines Kurak for subnmtmg arrival but was informed that

appells - was dismissed from scrvice vide ordér Book No. 335 daicd

a

27.03.2:10.  Hence 1he.present representaiion on the following

grounds.

That the impugned order was passed in violation of the law and

rules. Appellant: was dismissed from  scrvice vide .wit.h_out
committing any miscond:uct and negligence i duty. The alleged
. absence from uty was inc-itable o éxppr Hant was- managing
treatment of his father and'wal latel on implicated in false case and

was behind the bul in _]udlCl’ll Iu»kup

L]

That petitioner bz,ao_ngs to poor family and father of petitioner died of
that very discase. The expenscs of treatiment of father plus long triuf
of criminal casc has forced cppellant for huhger life. Thé}eforc
revwaI of the service of appelluit was nece ssary hn sailing the lif¢

boat of ﬂppc'lant and hxs tamily

h )
“afuj%‘

ﬁwﬁ@WY@’ 5 "“": ’ (5@ < )
The l.){;put,;,' Inspector Gencr:‘;i ot’Police; N / M Cﬂ/gf‘

Appellant ki uck at the ‘door of your go -1 offiy : by subiuitting the

S
fnfia




[ 2%

That the lower authority did not take into account the-illness of

appel'lant falher‘efhd the absence of appellant duc to lI’Cal‘CCI’&llOI] in

judicial Jockup. ‘Therefore the absence of

deliberate rather 1t,»yas inevitable.

dpp(:uunlj Wis  not

It 1s therefore requested the nnpugm,d oxdcxs may please be sc
and appellant may be reinst

1 u.)luL

ated-in scrwcc with all conscqucnlzal

benefits.
: -~ Yours truly, . :
: Kk »\\{ S méM /W(
o . . (KHURSHID ALAM)
ﬂ 3’ - .. Ex-Constable No. 253
7}’5. -Village Esot Kiila Post - office

Abhmed Abad, Tehsil 'ia:\ht -¢- -Nasrati
. DlSIllCt Kal dk -

R 24
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S gmwéw el (i Q (5%,
GION ‘

' 3OLICE DEPARTMENT o o KOHAT

] »  ORDER
| : The appellant‘ ex: constable Khurshid Alam No. 253 ‘of
Karak district was posted at Police Post Bahader Khel absented himself from !

lawful duty w.e.f 02.01.2010 vide DD No. 14 dated 02.01.2010 till the disposal of
enquiry.

: Therefore, the appellant was dealt with depar‘mentally.
by the competent authority i.e DPO Karak, which resulted in his dlsmlssal from
service from the. date of absence vide DPO Karak order O.B No. 335 dated
27.03.2010

' Feeling aggrieved from the above impugned order he |
preferred the instant representation before the undersigned- received on 21. 01 2013, ) |
wherein he prayed for his re-instatement in service. m—— '

The appellant was called in Orderly Room held on
13.01 2013 and heard in person.

The appellant contended that he absented himself due to
domestic problems and falsely implication in criminal cases by hIS opponents and
prayed for re- lnstatement in service.

* | have gone through the available record, wh:ch revealed
that the appellant deliberately absented himself from lawful di. .y. The charge sheet
was served at his home address throtigh local Police. The mother of the appellant
stated that his son (Appellant) had gone abroad for earning livelihood. Hence, the
competent authority issued notice in daily newspaper “Mashriq” dated 26.02.2010,
but he did not resumerhis duty. Record further revealed that the appellant remained T
involve in heinous crimes against persons. The appellant aisc .aneu basic recruit ’
course at PTC Hangu

In view of the above and available record the
undersigned came to the conclusion that all codal formalities were fulfilled by the
compei2nt authority and seems no justification to interfere in the imptigned order.
Hence, the deliberate_absence from duty of appellant was proved beyond any

shadow of doubt. The representatlon being without any substance, bad in eyes of -

law as well as badly time barred is hereby rejected and the order passed by DPO
Karak daled 27.03.2010 is- upheld

An. cunced _ o . - o //t —_
13.01.2013 - /
P
(MOHAMMAD@ITIAZ SHAH) -
PSP,QPM "

Dy: Inspector General of Police, ' :
o ' | . _ - Kohat Region, Kohat.
No.//S«~2( /ec  Datedkohatthe 9/ = pors
Copy to District Police Officer, Karak for mformatlon and

necessary action w/r to his office Memo: No. 1394/EC dated

- 30.01.2013. Service record of the appellant is returned
herewith. '

AT 2 Appellant. B

h’ ) ’ : . f . __.a‘;:

(MOHAMMAD IMTIAZ SHAH) |
. PSP.CBM

c(/b Dy: Inspector General of Police
wal ‘ Kohat Region, Kohst,
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' BEFORE THE KHYBER PAKHUTNKHWA SERVICE TRIBUNAL KP, PESHAWAR -

Appeal NO. 1376/2013..cc.oer oo ... Titled
Khurshid Alam s/o Hassan Uliah r/o Esot Kala, PO Ahmad
Abad, Tehsil Takht-e-Nasrati, District Karak....... (Appellant)

Versus

1. The Reglonal Police Officer, Kohat Reglon Kohat.
2. The District Police Officer, Karak..@...(Respondents)

PARA-WISE COMMENTS/REPLY TO APPEAL ON BEHALF OF
RESPONDENTS NO. 1 AND 2.

- Respecifully Shiewith,

Para-wise comments/Reply to appeal on behalf
of Respondents No. 1 & 2 are submitted as below,

Preliminary objections

1'.‘ The appellant has got no cause of action to flle the present
- appeal.
The appellant has not come to this Tribunal with clean. hands.

The appeal is' not maintainable in its present form.
- The appeal is time barred.. '

A S A

" The appeal is bad for mis-joinder and non~101nder of
necessary partues Co

-n

acts .
1. Needs no comments

2. Correct. Pertains to record.
3 Correct to the extent. that the appeiiant has falled the paper
of securlty in recruit course vides Commandant PTC
Hangu, resuit No. 1504-28/S dated 13. 07 2009 and this
office OB No. 822 dated 22.07.2009. ‘ :
‘ 4. Incorrect. The appellant has remained - abeent from the
' entire enqu:ry proceedings and has failed to prowde any
documents/proof for his father illness.
:5'. Incorrect. Instead, the appellant wﬂIfuin'ief;t his place of
'vdut’y on 02.01. 2010 without permissionllea\i‘e as noted in
daily duary no. 14 da‘rou 02.01. 2010 there |s no mention of,
any previous icave. : |
6. Neeqs no comments. :
7. Ceirect to the extent that the eppe!lant"has remained
Jinvolved in various cfin*n_inal cases vide FIR No. 444 dated =
09.12.2013 u/s 7-ATA,3/4 Exp: Sub Act PS Yaqoob Khan
Shaheed, FiR No. 02 dated 14.01.2014 u/s 7-ATA,3/4 Exp: -
Sub Act, 427 PPC PS Yaqoob Khan Shaheed, FIR No. 409




- dated 15.11.2010 u/s 302 PPC PS Yaqoob Khan Shaheed,
©  FIRNo. 89 dated 14.04.2011 u/s 457,380 PPC PS Yagoob

4

"Khan Shaheed, FIR No. 223 ‘dated 30 06.2011 uls 365-

A17(3), 337-A(5) 148,149 PPC PS Yaqgoob Khan Shaheed '
FIR No. 288 dated 16.08.2011 u/s 400,401 PPC PS -
Yaqoob Khan Shaheed, FIR No. 209 dated 23.12.2011 u/s
, ~ 496-A,34 PPC PS Yaqobb Khan Shaheed and FIR No. 169
’ o : _ | - - dated 15.04.2013 u/s 400,401,402 PPC PS Yaqoob Khan *
’ . - ~©  Shaheed. . _
o 8. Incorrect, the appollant presently at sub-jail Karak is facmg.
trial in case FIR No. 409 dated 15.11.2010 u/s 302 PPC PS
- Yaqgoob Khan Shaheed. - '
: 9 incorrect. The appellant had.been dischérged for his WIlllfUI
~ ‘continued absence. | - .
10.Correct. \'
11.Needs no comments
GROUNDS _
A. Incorrect. The appeilant never appear before the enquiry
officer during the whole enquiry process. .
B. Incorrect. Already explained vide above Para-8
w " C. Incorrect: The appellant after being dlscharged from" '

) ;N service i'n the year 2010 f1led departmental
ﬁ\/\\ﬂ | representation late in the year 2013.
BT o Q& . - D. Incorrect. Already explained vide above Para 9.
a,& % | E. Incorrect. Already explanned vide above ground-A
W &K g’V\ 6\\‘@ F. Incorrect. The: appellant has been departmentaily

%hej/v b(.)\f’ | © proceeded undgr rules.

‘ : : G. Needs no comments.

. in light of the:E above facts’ and circumstances,. it is
requested that the appeal filed,by the Aappellant may very k@ndly

~ be dismissed being not maintainable: '

T

\QQ\”W

ral of Police, ' District Police Officer, Karak
' (Respondent‘ “ No. ' 2)

Deputy Ingpecto
: Kohat Region,

(Respondent No.1) -
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BEFORE THE KHYBER PAKHUT?\KHWA SERVICE TRIBUNAL KP, PESHAWAR

'Appeal No. 1376/2013... ...... Titled ~
Khurshid Alam ... (Appellant) -

_ Versus :
1. The Regsonal Police Officer Kohat Reg;on Kohat
| . 2. The District Police Offzcer Karak ...... (Respondents)
‘Subject; AUTHORITY '

We the respondents do hereby authorize Mr
Muhammad ianq Usman Sl Legal Karak to represent us in
the above mted service appeal. He is also- authorlzed to submit
comments etc on our behalf before the Service Tribunal
Khyber Pakhtunkhwa, Peshawar. | |

R

Deputy';lns" ctor’Géheral /f_f’olioe, _ ' District Police Officer, Karak
Kohat Region, Kohat. o (Respondent -~ No. . 2)

(Respondent No 1)




| Deputy | in eofor

e —— e e e

BEFORE THE KHYBER PAKHUTNKHWA SERVICE TRIBUNAL KP, PESHAWAR

Appeal No. 1376/2013.......... Titled
" Khurshid Alam ........... (Appellant)

Versus _
1. The Reglonal Police Officer Kohat Reglon Kohat
2. The Dlstnct Police Officer, Karak ...... (Respondents) S

" Subject: AFFIDAVIT

We the respondents do hereby affirm on oath that
the contents of comments prepared in reSponse to the above
tltled service appeal are true and correct to best of our
: knowledge and betlef

:’:%&%:.
fal fPollce ' ' District Police Officer, Karak
Kohat Region, Koh: ' (Respondent "~ No. * 2)

~ (Respondent No.1
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FACTS: . |

) BEFORE THE KPK, SERVICE TRIBUNAL PESHAWAR.

I |
i l

Service Appeal No. 1376/2013

* Khyrshid Alam B Police Dept:

..................

|i l

RESPECTFULLY SHEWETH |

Prellmmarv Objections: ||

| i )
(1-5) - All objections raised by the respondents are incorrect and
baseless. Rather the respondents are estopped to raise any
objection due to their own conduct.
|

l (

|

|

1. No comments. Endorseci by the department that para 1 of the
appeal is correct. ll

| I
2. Admitted correct by the respondents as the service record is
- present with the respondent department.

!

3. Incorrect. The appellant '| qualified the basic course which was
necessary for his duty. |
, |

4. Incorrect. While para 4 of 'lthe appeal is correct.
. | ‘

5. Incorrect. The appellant he'lls properly applied for leave, which was
granted and his departure report was recorded in the daily Diary
No.26 dated 5.12.2009. |

: |
. !
6. ~ No comments. Endorsed by the department that para 2 of the

appeal is correct. ||

; |

7. It iis correct that the appel]ant has charged in different criminal
cases but all those charges are falsely implicated due to which he
was acquitted in that cases. Copies of acquittal orders are already
attached with the appeal. Moreover the appellant is also acquitted
in FIR No.06 dated 14. 01.2014 u/s 7-ATA, 3/4 Exp: Sub Act,
427PPC PS Yaqoob Khan' Shaheed. Vide order dated 14.2.2017
(Coples of acqmttal 0rder14 2 2017 lS attached as annexure-A)

: |

: |
' *
|
|
|




8. ' Incorrect. The appellant was acquit in FIR No.409 dated 5.11.2010
. u/s 302 PPC PS Yaqoob Khan Shaheed vide order dated
i 25.7.2011, which is already attached as Annexure- B with the
appeal.
I
9. Incorrect. The appellant was not remained absent deliberately but
due to his father illness and for his father treatment he also applied
for leave which was granted and in mean time he was falsely
| 'icharged in criminal in which he was also acquit and due to these
| ireasons he was compel to remain absent from his duty.

ey
l,}

10. Admitted correct. However the DIG, Kohat Region, Kohat rejected

'appeal of the appellant without considering the genuine reasons of
the absence of the appellant.
|

|
11. 'No comments. Endorsed by the department that para 11 of the
appeal 1s correct.

GROUNDS:

|

A. Incorrect. While para A of the appeal is correct.

B. Incorrect. Already explained vide above in para 8.

C. Incorrect. The acquittal order of the appellant has passed on
13.12.2012 and he filed departmental appeal on 21.1.2013 after his
acqu1ttal

D. Inc'lorrect. Already explained vide above in para 9.

E. InC(:)rrect. While para E of the appeal is correct.
F. Incorrect. While para F of the appeal is correct.

G. No comments.

|
' It is, therefore, most humbly prayed the appeal of appellant may
kindly be accepted as prayed for.

'| APPELLAN’

/
| Through: ,;74""” A

i M.ASIF YOUSAFZA]

| ADVOCATE SUPRE URT
&

1

| (TAIMUR A HN)

| ADVOCATE HIGH COURT

L
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! AFFIDAVIT

It is affirmed and declared that the contents of rejoinder are true and correct

to the best of my knowledge and belief.

I
|
1
|

|
f
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KOHAT DIVISION KOHAT. a
CASE.NOQ.08 OF 2017 ' -
\FIR No. 06 date 14.01:2014 u/s 427 PPC/3/4ESA/TATA
l1}8: Yaqoob Khan Shaheed, District Karak. ‘
‘;/I‘he'State . ~ ‘
. ‘ ' |
(through Constable Hazrat Ali ......... Complainant) c
e :
‘ J Crsus -
........... . I}crsus /
Khursheed Alam S/o Hassan Ullah R/o Assot Kaley presently Zerri
Wala, District Karak.
RDER ‘ . .
4.02.2017 “'. Senior PP for the State present. Accused Khusheed Alam produced in
custody as he is behind the bat in some other case. The Senior PP A'TC has
| submitted an application. for the discharpe of the accused due 1o lack of
| - : suflicient evidence against thé accused. Complainane Flazrat Ali present and his
, ) . statemeént recorded as CW-3‘-§."Beside the complainant, the respect LOs have also
deposed in suppott of tlge,“p‘l‘ca of discharge of the accused.
~; o . .
I have gone through the tecord with the assistance of Senior PP.
Brief facts of the casc are that a blast was caused'in the house of an MPA
due to which the southery wall of the kitchen was damaged. Upon the :
report of the compl:nin:uil this case was registered against unknown .
accused.
Perusal of the record would reveal that no body was charged in the FFIR
" and there is no eye witness of the occurrence. The 1.O of his own accord o
came to the conclusion that'accused facing trial has got enmity with the
lL] Malik Qasim MPA, therefore, he has caused the blast in the house of
{7 MPA. This opinion of the 1.0 is not corrbborated by any other evidence
on the record. Even no body from the complainant side has come
: forward to charge the acgused or to support his version that they have
- iy '

ATEURTE ST 5

any enmiry with theaccused tacing crial. 7o SR TRUE Copy

ey

R i e [Tk o1
SEEIRRRORISE DOURT

ROMAT

COPVIR{, -




. sufficient time but nothing incriminating articles have been recovered from his
posscssion or pointation,. He has not confessed his guilt before any court of
law. KN . -

a

"\ . » - i i . T
The application *of e -séntor PP of: this court for the discharge of the

accused also finds support‘from the fact that there is no sufficient evidence

against the 1ccused f'lcmg trial to connect him with the commission of offence.

»

Furthermore profoxma B 15" also signed by DPP Karak, SP Investxgaﬂon Karak

St. PP of this court and I O of this case and they have recommended that i 1t ’Is

£y
not a fit case for pmsccutiom

PR W
R

The nutshell of abévé diAéussion is that apphc#tion filed by Senior PP of this
court for the discharge o'Ef."'xhc accused facing wial namely Khursheed Alam is
allowed and he stands cli;c!1argccl from the charges levelled against him, He vis
on bail and his sureties are relieved from the liabilities of bail bonds.

' File be consigned to R/R.

i,
ORDER A'NN(S,UNCED: (Muhammad Younas Khan)
February14, 2017, Judge, Anti-Terrorism Court,

Kohat Division, Kohat
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