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S.No | Date of Order or other proceedings with signature of judge or Magistrate
order ‘ '
proceeding I T
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] 2 ‘ 3 ] )
- KHYBER PAKHTUNKHWA SERVICEf TRIBUNAL,

1$.05.2016

:

o

~ APPEAL NO.1356/2013 ||

| (Muhamamd Qavi Khan-vs- éé_vt: of Khyber'vPakﬁtunkhwa through Chief
Secretary Khyber Pakhtunkhwa, Pe§hawhr and others).

. ‘ |

JUDGMENT ' |

PIR BAKHSH SHAH. MEMBER:

Appellant in person and Additional Advocate General for respondents

present. © - | | ’

. |

In the instant appeal issue of up-gradation is irl‘lvolved and according to the |

Judgment of august Supreme Court of Pakistan da|led 17.02.2016 delivered in

Civil Appeal No. 101 & IOQ-P of 2011 the service Tribunals héve. no jurisdiction |

to entertain any appeal involving the issue of up-gradation as it does not part of |*

terms and conditions of service of the Civil servants. |
|

In view of the labove the appeal was not |found maintainable by this};

|

Tribunal for want of jurisdiction. The same is therefore dismissed. The appellant

| . ) _
may seek his remedy before any other appropriate|f0rum if so advised. File be

(PIR BAKHSH SHAH)
MEMBER

HAMMAD AAMIR NAZIR)
MEMBER

ANNQUNCED -

18.05.2016 o] o
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25.02.2015

01.09.2015

08.02.2016

:
H

Counsel for the appellant and Mr. Khurshid Khan, SO for

respondents No. 1 and 2 alongwith Addl: A.G for respondents present.

' Learned counsel for the appellant requested for adjournment. The case is

assigned to D.B for submission of rejoinder and final hearing for

ChSrman

01.09.2015.

Counsel for the appellant and Mr. Ziaullah, GP for

mspondcnls present. Rejoinder submitted copy of which placcd

on file. To come up for and arguments on 5’ 22 /ftf

Member ' M er
- '/“

" Counsel for the appellant and Mr. Ziaullah,

GP for respondents present. Counsel for the appellant

~ requested for adjournment. To come up for arguments on

Wi/
-

Member 4 ber
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:31.10.2014

30.5.2014 Counsel for the appellant, M/S Khurshid Khan, S.0 for

respondents No.1 & 2 and Irshad Muham_mad; Supdt. for respondent

No.3 with AAG present. Written reply has not been received. T

come up for written reply/comments on 10.9.2014.

* Mr.: Imdad. Hussam Advocate on behalf of counsel forithe -
appellant M/S Khurshid Khan, SO for respondents No. l and 2 and
Hamad Ahmad, Assistant for respondent No. 3 with Mr.VMuhammad

“Adeel Bntt, AAG present. Written reply. has not been received, and

request for further time made on behalf of the respondents. Another

131.10.2015.

e Counsel for .the appellant, M/S Khurshid Khan, S.0. for .
| s -respondents No. 1 and 2 and Mushtaq Ahmed 8.0 for respondent No.3
with Mr. Muhammad Adeel Butt, AAG present. Written reply/para-wise

~comments received on behalf of the responderits, copy whereof is hande h

over to the learned counsel for the appeliant for rejoinder on 25.02.2015. |
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3 ) - 09"12.2013 - Counsel”for the appellant present. Prgliminary argumen’;# :* ) '
heard and record perused. 'COL‘insel.for the appellant cvontended' that -

the appellant has not been tfeated in accordance with law/rules. The

appc;llant has been awarded upgradation to BPS-17 with immediate

effect instead of 01.10.2007, against which he filed departmental

appeal on 22.05.2013, which has not been ‘responded‘ within the

statutory period of 90 days, hénce the present éppeal on 18.09.213.

He further coﬁténded that aé per 2004 PLC (CS) relating to pay and

allowances and no limitation runs against the financial matters.

Points raised at the Bar need consideration. The appeal is admitted to

regular hearing ' subject to all legal objections. The éppellant is

directed to deposit the security‘ amount and process fee within 10

days. Thereafter, Notice be issued to the respondents for submission

of written reply on 05.03.2014.

anl

‘ | .
(’( 09.12.2013 This case be put before the Final Bench,___ for further proceedings. \ ‘

e
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S‘_.{N'o. _Da"té of order
- 1. Proceedings

Order or other proceedings with signature of judge or Magistrate

1 2

- 18/09/2013

2 Ro-9J0l%

A4
L

The appeal of Mr. Muhammad Qavi Khan presented
today by Mr. Noor Muhammad Khattak Advocate may be
entered in the Institution Register and put up to the Worthy

Chairman for preliminary hearing.

This case is entrusted to Prlmary Bench for greliminary

hearing to be put up there on 0’ g

wrt
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EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
. - PESHAWAR |

. APPEAL NO,__/ 35 6 _j2013 |

MOHAMMAD QAVI KHAN Vs ~ .GOVT: OF KPK
: |
o INDEX |
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BEFORE THE KHYBR PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR A
APPEAL NO.__/ 356 /2013 L7 -0 Toiam
Mr. Muhammad Qavi Khan, SET (BPS-17), :
GHS KOGhOZi SWatsssuiisesissserrssnsssisrsnnsnscereersssesseneonnn Appellant

VERSUS

The Government:- of Khyber Pakhtunkhwa through Chief

Secretary Khyber Pakhtunkhwa, Peshawar.

The Secretary of Education (E&SE), Khyber Pakhtunkhwa

ts

Peshawar. -
The Secretary Finance Department, Khyber Pakhtunkhwa
Peshawar...............T ................................. Responden

APPEAL UNDER_SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE ORER DATED 20-1-2010 WHEREBY
THE _APPELLANT _HAS BEEN __ AWARDED
UPGRADATION TO BPS-17 WITH IMMIDIATE

. EFFECT INSTEAD OF 1-10-2007 AND AGAINST NOT
- TAKING ACTION ON THE DEPARTMENTAL APPEAL

OF THE APPELLANT WITHIN STATUTARY PERIOD
OF 90 DAYS :

PRAYER: -
That on acceptance of this appeal the appellant may be
awarded/granted up-gradation w.e.f. 1.10.2007 instead
of 20.1.2010 with all consequential benefits. Any other
remedy which this August Tribunal deems fit that may

-y

D

also be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

i-

:‘D?f c\;.zf

g5
a5

That appellant was appointed as SET in the respondent’

Department vide order dated 2.10.1983 and was placéd in
BPS-16. That appellant has served the Department quit
efficiently and upto the entire satisfaction of his superiors.

Copy of the appointment order is attached as annexure

............................. sernsrnsnsnsissens A,

That respondents issued Notification dated

+1.10.2007,26.1.2008 and 21.4.2008 for up-gradation of

various posts so in the light of Notification dated 20.1.2010 _

due to which appellant has allowed up-gradation from BPS-
16 to (BPS-17) with immediate effect rather than with.



Al5-

due to which appellant has aliowéd up-gradation from BPS-

16 to (BPS-17) with immediate effect rather than with
retrospective effect. Copies of the Notifications are attaché
as anNexure wiuiuusueess PCLTTT PP B,C,D&E:

That as per judgment dated 3.7.2009 and 23.2.2010 of the
August Service Tribunal of the Khyber Pakhtunkhwa
nUMErous appeals of up-gradation has been granted w.e.f
1.10.2007 rather than with immediate effect. That it is also
very pertinent to mention that the Hon'ble Supreme Court of
Pakistan in number of judgments held that the where 3 point

of law is decided by Supreme Court or the Court which not

only cover the cases of the civil servants who litigated but of

.other also who may not have litigated, in such cases the

dictate of good governance demands that such benefits be
extended those civil servants who may not have litigated
instead of forcing to recourse to litigation, thus' the

Department violated such principles and acted illegally,

reference can be made to the judgment reported in SCMR
2009 page 1. Copies of the judgments are attached as

‘annexure F & G.

That feeling aggrieved from the impugned ‘order dated

competent authority but no reply has been received so for.

Copy of the Departmental appeal is attached as annexure

................................................................ .H.

That appellant this appeal on the following grounds amongst
the others. . R '

GROUNDS:

A-

That not granting the benefits "of up-gradation w.e.f
1.10.2007 is against the law, facts and norms ofnatural
justice. - b
' '

That valuable right been accrued to appellant and the same
can not be snatched away from the appellant in such like
 manner. : - :

That appellant has not been treated by the respondent

Department in accordance with law and rules on the subject

noted above and as such the respondents violated article 4

and 25 of the Constitution of Islamic Republi¢ of Pakistan
1973. B . , |

That appellant was ‘duly entitled to the benefit of up-'

gradation w.e.f 1.10.2007 in the light of the August Tribunal

“judgments dated 3.7.2008 and 23.2.2010 but the appellant-

has been unlawfully deprived from his due right!

20.1.2010 appellant filed Departmental appeal before the
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Subject-

Dear Sir.

No.FD/SO(FR)10-22/2007, dated 26.01.2008 and (o stac thal

,
/
R NEN

/“51}:‘."
J e
Y e
¥

I
4
T e
/
i
L

- All the Seeretanies Govl. of NWI- P,

NOTIFICATION

1 am -directed to refer o this

abuve quotcd notificaion may be rcad as under:-

G
FINANCE DEPARTME

‘e
b
1

(Regulation \V';ng);.

_ Dat

. : E‘;h{;‘g‘
e . . Ml
- Departmient’s  Notification be:
N o Sppipet

s Ne.3 & 4 mentioned 12111.9(: oLt

NO

Existiug Designation
aud Pay Scale.

]

Qualification

T

| -

\ AL CT (BPS-09). -

BA/BSc and are tratned 1chhcrs

BPS-15 1

(onc time only)

\ SETs (BPS-16)

i

.made through

With at least ten ycass $ervicc.
Upgradation 1o the post jhall be | (one time only: Yy
st b

down procedure.

BPS-17 il

DrC as yer laid sl

PP S

bearing

i '." . R
AR
1ol w .
b L )
” .

< END

D
RN |
4

4 AP
~og,

: "?7

4

§T: NO & DATE EVEN.

. Copy of the above is forwarded for information and m}ccssary action to:- .

1) All the DCOS/EDOs Schaols & Litcracy Department, NWIP.
‘2) Accountant General, NWFP, Pesfawar. Lo
/’ 3) Dircctor Schools & Literacy NWIEP, Pesha E
_4) Dircclor of Education FATA NWLY, Peshawar,

5) PSO to Chicf Minister, NWFP.
6} PSO to Chicl Sccretary. NAVEP.
7} IS to Sceretary Finance Department.
- 8) All DistricVAgency Ac:ounts Office

rﬁmzﬁ ' . ..\
2 &7\( ST e Wm0 g
JMC ) L {ECTION OFFICERIFR) &
' i ; . ’ o . '1{17:' ' 4 -~
% ond : 3:: houn
S . : ieni”
. . . H"_, et L PRy N
. / ’ T 7/>) v . A e
| " . PYSZE . SR
: A e

Peshawar.

Yours ‘faiﬂmflxlly,

_ .'(\EK\J,:_L;;..J : ;
(NAIB KHAN) 3
'CTION OFFICER(FR) L
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GOVERNMENT OF NWFP e !

ELEMINTARY T SECONDARY, (R SUATION
DEPARTMENT

“ﬁth | Ditod“20-01-2010.
1 NOTRICATION < ‘

Me.SO(PI)2-6/SET{B-16)Upgradation_to8-17:

by
T he Compe'eat Authorly on we:
© cormmendation of Doparimental Prevnotion Com. ..mm- ic p.o—rod to alicw up r}r’l"wm

ircm B-16lo B a! (Personal} to the following 168 SETs M e 20 SE{s Female and. (‘9: .

SETs (Yechnical) Male with mmbdlalc cﬁect sub;wt o the co'x:h ion thal the posts of SET,

shd ii be dovngiaded from B- 17, to - 10 uo and whon v.s( .xtof., by tho mcumbmla

468 MALE SETs o N o
. . . . [ . '
YS Ne. 1 Sontorily | ' Namo of Officer & Prescent Place of Posting S I ‘
<4 ) ListNe. | : : ‘ P
"\ \ 950 \ {smail Khan SET GMS Goen Orariai Ajensy Do
Sh 1z | sen | Jamal Ahmad Mirza SET GHS Ko, 5, D.1.&han :
A ; ; - :
. \'3. \ 1045 ’\ ljaz Ahmad SET GHS Chan Kabib uiah Manselia i
O P : - — T
- 4 ‘ 4 \ 1163-A ‘rhﬁ.ohammad Yagqoob, SET GMS Oin Mohammad, FR Tonk g 1.
R (T nap INasruliah Jan,SET GHS Bagu Rhei’Lakk T
s % ‘ ; 185 B : o '
T e 1{ EPAZORN \ Haval Ullah SET GHS Kanum Ali} Knal FR Banny I 'Ss
S 7. ; 1297 !. ruhammad Aurangzeb SET GHS Shanhgi Mansane ' : |
i 8. 1253 | Hamza Gul SET.GHS No. 3 Kohal. = = ¢ \
9. 1474 | Ahmad -ud- Din SET GHS Khair Kot Wana . D
2t 40, 1477 | Mohammad Yasir SET GHS Birclo AAtad N
‘ 11, _Jil 1640-4 | Rashccd Ahmad SET GHS Oghi Mansehra ‘ \
\ ‘A \Abdui Viahid SET GHS Barghmiat FR Bannu | oo
. |
‘\ Gulzar Ahmyd SET -GHS Tarbala Hanpw ' 1!
| . et
]1 Muntazir Hussein ahah SET Haviai AAB3d l
[F3ji Yousaf Jan SET GMS Landaxi Cnarsagda - \
: | o g Rp—
) USardar Azam SET VHIASS Shah gram Gl at . lk
. - -—— -
v i Fazs Bluhanw iz’d, LET GMS w‘.dvﬂl.- [)d.d Swat ’ {
1 H - s i % |
Hassan Farid n‘ 1S Tarshuba Khuid £70 8anny ]
R Chotam Jan S0 75_3'.?:?7',‘..1.—""""" o T - '_‘;
O S
f7f‘. SO0WTG H )
CBET GRS R T T
ST G Lo T T
Phiohamumad (dl"\i..‘ ud-Din SET CoAG Jughoor, Thitrdd ’ T _l
H —mam 1
. {Raju:z Knan SET GHS Kuin fatid ' i
25| sy | zia.ud -Din 3BT (CMS Chi Azl ' o T
~ R AIale sk |
ATTESTED |
' f
ie '
: T e s
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HE NWFP SERVICE T TR RIS PESHAWAR.

. Appeal No. 266 & 200 : ;
Date of Institution. ... ‘.S.Q?..

[JE NN
O C)
\!) \_)

Date of Deus:o'\ 03.07.2C

\’\" l' l‘ ‘o P]u.a u‘ rﬂO \au:lh Rafn Bagﬂﬁafdgﬂ (7.‘:’_ . “ \) T .
h - Ay ,5\ ’

Liaroonor B ,IO Ghulam Sanv i
’ (SET Government Cenitial \1odengh School, Bunk Ro2G, Mardan). A(App.ella':t) 5 b' SR
R v 4.'- . \ u LJ,
. S = \_/1!
VERSUS At 7
. . :1 '
q)l
1. The Sx,cre;ary Elementarv S.Scco..d..r, £ducation Depa. ment Ccve.nment
.‘.\\ JER, Peshawar. 5 '},."
2. The Chief SecreLary Gov‘.rnme'n of ,\\.rP Peshawar. (’lespondents)
ulzc o
'F' :.;—
APPEAL UNDER SE ON 4 OF THE M~'-P SERVICE : TRISUNAL ACT 1974
() THE EFFECT THAT NOTIFICATION NO. SO(PE)2- S[E&S[UPGRADATIQN[
‘ SET DATED 27.9.2008 YO THE EXIENT OF ALLOWING ONE:+*TIME
i . PGRADATION FROM B-16_70_BPS-i7 TQ THE SETS INCGE L!OINQ
APPELLANT WITH IMMEDIATZ EFEECT. LE.. 27.9.2008 I\STE;\D OF
D1.10.2007. | e
1R, ADAM KHAN, ’}f’
| hovoceie. - ' ..~ . Forepgeliant. ' i
i ) : o . SRt
! . . l""'_
| MROAMAL ABDUL NASIR, 1"5'3..;?;,
| Addl. Governmert Pleader, For fESTONGENS \.h"
o .1;'.{" E
1R, JUSTICE (R) SALIM KHAI, coaavaN | :
&\ . MR ,\uou' JALIL KHAN, - MEMI3ER. , ;':?55:4‘
N ) . ~ o : ':'l"'

.—\ .Q' D M‘:NT ) . - ) ) ! ‘ '

: ’ _ ‘ * o s

”~ . = . al..
JUSTICE (R) SALIM KH/h, CHAiRMAx |- Tne:ogal issues i, sbw.&e

AppLals NO3. 266 to 282 of 2009 (17 cases), 0 Service Aopzals NoOS. i3 {'"Or:?"-l’

uﬂc 429 10 431 of 2009 (10 ceses) & i Service Appeat No. 200 9 of 2u09
2t the seme tme. 1The :ﬂarﬂed

are smiar, end need dxscx,ss'o" ars du.‘ 3
LT
st of 17 cises, the learned c0un5°l for'ta e

ad the nogiel gtorney of the apne\!aqt in

counsel for the eppellants ¥ in the firse

‘; , "1ppcllants in sefond set of 10 cases =ad Wi
“" single cese NO. 200 of 7009 and thc 1.G.P ciplasad the cases. - ”‘A

’:‘(,",'5"'.{
o 2. Heroon Rashid, appeilar.' contenczs that ne wes SET BPS-1 6,1'.":1-'“6

Finance Deperiment issued the f\ou fication MO rD/CO(CRNO 22(8)/2005 dated
s in the Educatlon

‘!3'\,.2.: 1:OSLS cf teecher 3
i "l
ncv*“*“ -5 of posts of S =T with atl‘ 2est

¢,
L

’ Deparirent wes ordered. it mcmd‘*c e

26.1.2008, vice which up porade: ‘ion o

10 years senvice; S b]ec* to U‘e ,{cco'"mnc;ims of the D‘:pam*mtal Pr c'nnt.ow

: i

tN
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‘ Comminee. Vide order tazed 27.5.2008, % r;'aae.lon was allowed to the appellant -/

" ' dat\.

3

wntir immediete effect insteec ¢ 1.:0. 2 . The cases of the orhe appellants are

almost tne szme, ‘though th2 cases 1 tne second set also contamed the

“contertion that Imposition of jestrictign «f one time end personal wa* ‘llegal,

against 12w and facts. The apgeliant of Surnce Appeal No. 200 of 2009 contended

~ that she was posted as SET (EPS- 17) ')er ""m of upgradataon was delayed upto

~27.9.2008, 2nd |t was granted 10 her’ \'un rmmedrare effect, mstead of l:ne due

t',
.

Y
LIl

ve o mes
—m -
.

+
-,
!

3. The respondenrs romesrl d lhe eppeal. They subr‘ut‘ed \hat the

grant of ppg'adapon was for on2 time only vith atleast 10 years serwce, and the

'condrtncn_of processing the cases through the Departmental Promouon Ccmmlgtee

: Jol

w2s part and parcel of the natificztion, vid2 which the appellants. clauned ‘Me

-faciity. ' N - q El\h".
’ ' ’ :,l‘;i.'l";:l,;
_ , giis
4, We heard the argur*cnrs aid perused rhe record as afo.errfenhone..
' ' K . : : ‘.h :
!:J,“!;‘"
5. The. notification deied 26.1.2008 clearly shows that the ‘buthonty

,u'.

wizs, pleased to allow upgradziion for- the incumbents of the lposrs e

Iv';

101.10.2007. Vide order dated 27.9.2008, certain persons weret granted

\.pgredatron but with lmmedu e elfe and subiect to the condrtron that these
upgradatxons were personal and the NOStS s‘*all be degraded from 8?5-17 to BPS-

WA,

- \16 when these are vacatcd oy i e presenr Incumeents. . ‘;. .

it was the preronge of the uovernment ro gran* up'grad.ation for
one tme only, though to all civil servants of the Educanon Department ‘who had

the requisite qualsﬁcadon on the date of rssue of the above mentloned npuﬁcatlon

dated 26.1.2008. 1t was also the pres ogative of the Provmcral Goverr.rnent to .

Jithdraw the seid orcer on the same date for the purposes of all those persons
who were not qua’lll'red for upgradauon of theif posts on 26.1. 2008 The
Gove. nrnent had the power (0 CC\.‘UF’_ that the poStS shall s\and upgraded for the

1

purposes of their incumbents only, 2r.¢ not perpetually. .

' S :
7. ~ The above mentioned notification hed clearly declared' that the:

upgradat‘m would be effectec {fom 01.10.2007 The Departmental Promotxon

- Commuitee had to taxe tme in p§0Cessing the cases of rncumbents or the posts in

order 10 checl\ whether they had the requiced length of service, and they were |

o*‘\en-wse eligible for upe adal.on through the j{r semc record. But it dld net mean

. FV!‘Y;,"‘;"" '\"

- "'\
:}'
\r"

'a's'

4
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. ihet the Derarimenta! Prometion Committcu could cHange the cmtents of the y
noufication itself, specially with respect to . cifectiveress. It is not tne ]Ob of the .
. b . )I A . . ‘ l'b
L Dcpanmumal P;omotxon Cormmittee to fix the date of promonon[upgradatlon L fh

pros spactively, when the notification hed declared the date of e..ectweness from 3

'previous cartain date, or when a v“ancy «i5 availatle for a certain cwll servant.
 from 3 previous date. It was the. authorit / o. the Appciniing Aughor.ty to antedate

/ the upgraCauon es. as the case may Ge, to the respcctwe date mentnoned by the‘

" notification, or availability of the vacancy. That date is 01.10.2007 in tlle"p(esent » o

o -{rf' . : |
cafcs which “could not be changcd oy tl e D.P.C, cr, even, by the Appomtmg - _ _
! * Authority. i

\,"‘-

»I. ‘
P

S In the light of the above, we accept all the above menuoned appeals

o me extent that the upgradation of thenr respective posts and their appomtment

o those: pOSts shali be declared effective from' 0O1. 10.2007, though;such_ '
! upgrada

tion and posting -shall be cne time only and shall -be personal to ‘the
i

appclla’n‘ts nd their similarly piaccd collcagues, as per the confents of the -

) nonﬁcanon quoted above. Parties arc left to bear their own costs s I l'
! ANNOUNCED. %/ 7}/&72/&% %/ // W//
02.7.2009 | /
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FNo.of Order \Dalc of Order
or proccedings | OF procccdmc

Ordcr or olhu Procccdmgs with S:gnanw

1

3

Magistrate and that of parties or counse

A
L

Appwit al T\o 41/2010

NWFP 1hmud\ Sccretan Education. Pcshawar

23.022010 |

’ : stage, yet i the hght of decision of this. Tnbunal datcd

vs- Sccrct T

mw

420010

1
2 432010 ~
3. 4412010
4. 451010 ¢
5. 4612010
6. 412010
7 432010
§. 4912010
9. - 502010
10. -5172010
11. ~ 5272010
|12, 5312010
13,  S4R010
114, 552010
15. 5672010
16. - 5772010
. 17. - 5812010
; 1S, - 5972010
! 19. 6072010
! 205, 6172010
B 21 6212010
' 22, 6372010
23, 64010
24. 6512010
it 25, 662010
tribus.!, 26. 0772010
R |27, 6812010
28. - 6972010

29, 7012010

and in view of con&stcm vi

Appdlam with counsel present and’hezrd.

3.7.2009 \ppcal N0.266/2009 mled Haroon-ur-Rashxd-
Elcmcntar)' &

‘Dcparlmcm novcmmcm of I\WFP Pcshawar and anothcr

appcals listed bclow vxdc this smglc ordcr- ;

" Abdul Waheed
- Muhammad Farid

_ Amir Rchman

ew of the august Suprcme Court

- Muhammad’ Tahir

T huu;_h thc appcal was argued at the prcliminary '

of Pakistan us rcﬂcctcd in the case reported as 2005 SCMR
499 (Suprum. Court of Pakxs&an) and othcr reponed cascs it

| is proposed © dnsposc of this appeal as weu as similar nature |

\amc of aggellan

Muhammad ksh;x_,d -

Muhammad Saeed
Muhammad Saleem »
Muhammad Tanvir
Khalid Mchmood
Muhammad Riaz
Syed Amjad ‘Ali Shah
Gulab Shah '
Rahimullah
Said Zada _
Muhammad Saced
Bakht Sher Hussain
- Mujahid Hussain
Abdur Rashxd -
Attaullah (f ~§ -

Saleh Muhammad

Johar Ali

Wahitab Gul .

Baktit Nawab . '

Qabil Shah v

W aheed-uz-Zaman
Muhammad Usman .
- Muhammad Hanif
Muhammad Sarfraz
Nacemul Hagsan

Secondary Education | - .-

PRSP S




- - |30 7ow - Bashir Ahmad

. 131 70010 Muhdmmad Nacem™ -
- | | o132, m3nR0010 Wali Dad. o
; 33. . 74010 . Muhammad Nazir . ;
i 34. - 7512010 . Javed Igbal . -
| 35.  76/2010 Rustam Khan ~ - :“
i 3. 772010 . Muhammad Javed |
37. 782010 . Nisar Ahmad Lodh1
I {38 797010 - Ali Mullah Hiran "., Fo ~
1; : - 39. 8972010 ! Abdur Rauf DT ‘
~¥ - 40. 8172010 . -  Behramand . . P
: 41. - 8272010 ~ Fazli Raziq i.j'
3 42. 832010 } J Muhammad Zubair -
: 43. 842010, Abdul Waheed .'
|44 8512010 . Noor-ul-Jamil ‘
o | w045, seroto 7 MuhammadNisar . b
- . : 46. -~ 8712010 - Shamsur Riaz ‘
‘ - |47. 882010 . Muhammad Parvez—}: A
K 48. 8912010 * Zahoor Akhtar ., |
| 49. 9072010 Shah Jehan .'i% )\
50. 9172010 - , Muhammad Karim A
51 9272010 " Abdullah Es 1
s52. 990010 Majid Ghufran BRI i
. ’ b A , ' The. ap]xll ant, who was appomtcdas SFTmBPS 1§] |

-\
| ’ '
R . gﬁ\ is scckmg Up}'l.hllllon to BPS-17 w.c.f. O 102007 in the
Lo B }

P F . ] tight of Notification dated 2. 01.2008, instead of. upgradahon '
| a .; v

1 with xmmcdxalu ¢ lkcct v1dc Nouﬁcauon dated 27. 9 2008 The
ll li

b'J,/ | appellant has further assalled the impugned Nouﬁcau0nddbd~ o
. .: l T . i{ [
. EXAMINER > 27. 92008 on tae ground of one time upgradauon and that
- Khybar :rrkhwa o :
Serfice %ibunal, S 100, pcrsonai 0 1he appcllant The appellant hm furthcr

PL\l YOV ¢
L

praycd for onc adVancc mcrcmcnt on account of upgradauon
o

and trc.xung lhc upgradallon as rcgular promouon for 1hc
b

purpose of fun‘n.r prornouon 1o BPS 18,19 and 20
" '._i ’!!

S0 fa.r upgradation with cfféct from 01. 10 2007 in.
IR . the light of 'NO\_xﬁcauon dated 26.1 7008 1s-cohccmed the
mallc”r' stands rcsuh?cd through the above rcfcrged decnslon of

n’r*“r
thc 'I'nbunal dated 977009 in Appcal No. 266/2009

_whcrcb)', similar nalurc‘,appcals were dlSpOSCd. of wuh the

S0

follomng order:-

“In the hght of the above, we acc:Cpt all thc S
abou. e, momd appcals to the extent tat lhc ' '
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/”'r‘:; .. e ;;\\ ’
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reproduced order of the Tribunal that the issues of one time
| upgradation and the upgradation pcfson;ﬂ to the appellants \
‘was also resolved; but the appellant has placed on fild

Notification dated 19.10.2009, which has obviously beer

\Iromoﬁon/upgmdaﬁon, suffice it to say that,the department
‘ T

|ywill have no other option but to grant premature advance

. ) B )
Y annual increment \f admissible under the rules on upgradation

{ promotion, the lcamed counsel for the appl:llanits would not.

upgradataion of their respective posts and their
appointment to thosc posts ‘shall be declared
offective from 01.10.2007, though such upgradation
and posting shall be onc time only and shall be.
personal to the appellants, and their similarly placed
collcagucs, as per contents of the notification
quoted above. Partics are left to bear their own
costs™. : S

It wiuld be scen from the ‘perusal of the above

issued afier the above referred  decision, }sﬁo#vin‘g the
withdrawal of the condition of ‘one vtimc»oinly" from the
Notification datcd 21.4.2008. As regards the grasit of

o
increment

[

premature advancec '~ annual

v f
of ;llc'appcll;xsms.' So far treating the upgradgﬁon as regular

I

press this issuc in vicwvof the prev:ﬁling 1cgalf.po§itiqn. :

P

accordingly and should have extended ths,

e

forcing
TR

wr U
[

. . N . N r
Supreme Court of Pakistan that:

I
. l'.'.

on

In view of the ab’ove.“ when the Tnb’;maf had already |
resolved the i:é:(:c of declaning ;hc. gpgradati;?n;’::ﬁ'";:ct.i've frqm '
‘ 01.1(1.2007 L:n.\_d,had directed the dcpanr-nent. ‘to{a'\lso grant thc'
upgradation fium that particular date to the:» su;‘ularly piaccd .
Acolllcagues of the gppgllants, the depar&nem ;hoiild have acted -
. 'é;neﬁt'tb the
_appc!l:n'u, and appellants in the connected z?pil?'cé_ls, instead of
them toA mol»{c e app@s for mquhm .already
adjudicated in their favour by the Tnbunialln such nkc"

situations, it has been the consistent view iof the august

-

\.’

5 . .
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| ANNOUNCED — -(Q

“When - Tribunal or Court"
" decides a point of law relating to the terms
of service of a civil-servant which covered
‘not only the case of -civil scrvants’ who
" litigated. but also of other civil servants,
. who. might have not taken any}j s legal
proceedings, the dictates of justice and rule
of good govemnance demand that the benefit
of the decision be extended to other civil
servanls. who might not be parties to the
litigation instead of compelling. them to -
- approach the Tribunal or any other legal
“forum.™ (2005 SCMR 499-Supreme Court of
Pakistan). . : i

Conscklhcntl)", the apbea!,.énd all the above:

listed '.’?ppcéls. are accepted in limine, witlt dircction to-

+

| the: reipondunt-department 10 immediately, without”

further loss of lime, declare the upgrada}q?p of the

- | respective posts of the éppeilants and their :ap;:;;)inimcnt
' : ‘ - R :

lto those posis effective from 01.10.20.0j,i;with all

. t . .
; . ' S L e
conscquential benefits in accordance withithe. decision

i
[ H N

‘Notifications, including Notification ~of 'ith’c;.’giFmancc
o - ' : RN ‘
Dcpartment duted 19.10.2009. No order as to COStA.

23022010 B " CHAI 1

——

- o 41 TR
of the Tribunal dated 3.7.2009, rc‘lganF.-'}'}llcs and’

.. .
. %ﬁ\ . -
-
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. GOVERNMENT OF\KHYBER PAKHTUNKHWA ",3;‘5}
. ELEIMENTARY & SECONDARY EDUCATION DEPARTMENT -1 ,'a':
: Dated Peshawar thc 03-11-2010. - Yk
R |
beo
’ NOTiFlCATiON ' it
. . T ! i
e T - No SO(PE|2:8!DPC/Up-Gradation SETs BS-13 to 0317 I pursuance of Jucgemént of .
c Kh;::cr Pakhtunkhwa, Scrvces Tnbunal Poinuaae. the \,orﬁc.cn! Awuthonly 1s picased to"up- : '
gra,p 2804 posls of SETs n tLSE DL,.anmw. KK ton 1S 16 1o 135S 17 3 puezondl o the 7
IBCUMDENLS win cl gcl uom 03-1C:20%7 Subpal 1 the cancition Wl ihe pasls sl :lu.om.:tn.ﬂxly ‘
by dovengraded ao Ll whon v.n,.ullﬂl by Hu" R T P BTN A 1100 quuvmq biesrak up .
'bi‘&ST__"PF;'t;‘ Tttt o ' o Totat No. of Posts! e
1. SETsqMaie) T T T T @At o T 3
2 ""«ssnwéﬁ:i“f”"‘ TRt DR 3
S— - e b= wmm e v o+ -a P .. . -
T SETs (@ (T cchmcal)lvomme:cc i 25
_]'Toxax- T R 21 T ' N
‘1
o L } - ' SECRETARY TO GOVT. OF _ ‘
. X : , ' KHYBER PAKHTUNKHWA - . )
ELEMENTARY & SECONDARY - T
- EDUCATION DEPARTMENT ' N
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- Subject:

The Honorable Secretary (E&SE) Depay rinent,
Khyber Pakhtunkhwa Peshawar.

DEPARTMENTAL APPEAL FOR THE GRANT OF

UPGRADATION _ WITH  RETROSPECTIVE

E;FFECT i.e. 1.10.2007 INSTEAD OF 26.1.2010

Respecfed Sll‘

itted as under:- -

Appellamsu mitt | B |
That appellant was appointed as a SET teacher on 2-10-
1983 and pla cedinB PS 16. ‘ - .

That responcent (F'nance Deoartmeﬁt Govt. .of i\WFP)~

issued notifications dated 26-01-2007 and 26.1. 2008 for up

gradation of po:,t of SET

That,in consequence of said Notificat tons, aﬁpeiiant is
allowed up-gradation of posts with imimediate effect instead
of 01-10-2007 vide Notification dated 20-01-2010. That

- appellant is equipped with the requisite qualification ‘as

envisaged in the P\otiﬂcatron for up-gradation of posts.

That .as per Judcmpnt dated 93 7. 3’3(’*8 and 23-02-2010 f“f
the Hon'ble Tribunal numerous appeals up- grndaum has
been granted w.e.f 01-10-2007.

“In such like sittations, it has bnen n‘sisteﬂf' view of the
“August Supreme Court of Pakistan t - “When tribunal or

Court decided a point-of law rﬁietmg to the terms of services
of a civil servant which covered not cnly the case. of Civil
servants who htlgated but also of other civil servants, who
might have not taken any legal proceedings the dictates of

justice and rule of good g,uv\_; nance demand that *he beneiit .
of the decision be extendad ¢ other civil ervarx:, who mi g,ht ‘

not be parties of the litigation instead of compeliing them t
approach the Tl’lDJﬂal or any o‘*hei legal for m” (ziOuS :CN‘
499). .

Itis thermfo re hu'nbiy requested that on acceptance of this

appeal the appellant may be grﬂz‘wo LU“Ur(jdat“ n w.ef -01-10-

2007 instead.of 20-01-200 ‘
Dated: 22.5.2013 - MW )
;ADD;:M ANGT
{/”'z; '.J»,// )

- MUHRMIAL QLV’ KHAN
, ! - SET, LiS jbanr Swat
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_ BwZ oL sy _____ (DEFENDANT)

- o' = B Eme S . !

X - \

© VAKALATNAMA

INTHE COURT OF_A24 (erviie 7ibpmal TV

_OF2013
ok
" (APPELLANT)

I ) L | ___(PLAINTIFF)

VERSUS |

(RESPONDENT)

| |
YWe_ptpboarmma? [ Love ihane |

Do hereby appoint and constitute NOOR MOHAMMAD

Dated.__ / /2013 | ey

KHATTAK, Advocate, Peshawar to appear, plead, act,

-~ compromise, withdraw or refer to arbitration for me/us as

my/our Counsel/Advocate in the above noted ‘matter,
without any liability for his default and with the a';uthority,to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and.
receive on my/our behalf all sums and amounts payable or

‘deposited on my/our account in the above noted matter.

-

CLIENT |
|
_ ACCEPTED |
NOOR MOHAMMAD KHATTAK
(ADVOCATE) |
- OFFICE: | I S
Room No.1, Upper Floor, . - g ]
- Islamia Club Building, Khyber Bazar, _.
Peshawar City. | » o | |
Phone: 091-2211391 | | |
‘Mobile No,0345-9383141 | oL e
e G o . i oo T ""L‘{"

T
i s e s W L

(PETITIONER) o
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¢ .BEFORE THE KHYBER PAKHTUNKHW WA SERVICE -TRIBUNAL, PESHAWAR.

Service Appeal No.1356/13 i | -

Muhammad Qavi Khan, S.E.T, GHS, Koghozi SWat....... veverrvrienerenmneenes Appellant
VERSUS
i. Chief Secretary, Khyber Pakhtunkhwa & Others.......ocovmveareeeenen . ! Respondent |

Para Wise Comments for and on behalf of the Respondents.

Respectfully Sheweth,
Preliminary ObJectlons

1. The appellant has no cause of action/ locus standi.

2. The instant appeal is badly time barred. ll

3. The appellant has concealed the material facts from this Hon ‘ab;le Tribunal, hen%:e
liable to be dismissed. |

4. The appellant has not come 0 this Hon ‘able court with clean hainds.

5. The appellant has filed the instant appeal just to pressurize the Respondents.

6. The present appeal is liable to be dismissed for non joinder / mrsjomder of necessary
parties.

7. The appellant has filed the instant appeal on malafide motives. :

8. The instant appeal is against the prevailing law and rules.

9. The appellant is estopped by his own conduct to file the instant appeal

10. The instant appeal is not maintainable in the present form and also in the present
circumstances of the issue. ‘ | i ';

FACTS. |

1. This para is related to the appellant. However, it would not be out of context to

mention here that according to annexure-A of the appeal the appellant was appornted
on fixed pay. While the appellant did not mention, when did A complete ten

years regular service against the SET (B-16) post i.e the date of Promotion to (BS 17).

2. The appellant was allowed up-gradation to (B-17) with 1mmed1ate effect accordlng to
the rules on the subject (Annexure-A). :

3. This para pertains to court record, hence no comments. ,

4. Incorrect. The appellant has no reason to be aggrieved. Whlle tthe departmental appeal
(annexed with the appeal) not diarized. Hence the whole para! is denied.

5. The present appeal is liable to be dismissed inter alia on the followmg grounds 5

ON GROUNDS.

A. Incorrect and not admitted. * -Gyranting the benefits of up-gradation to appellant is in
accordance with law, rules, facts, natural justice and materials on the record. 'I :
B. Incorrect. The appellant has not accrued valuable rights as clauned in the present

appeal. Hence denied.

C. Incorrect and not admitted. The appellant has been treated in accordance with law and

rules on the subject, mentioned above.



D. Incorrect and not admitted. The statement of the appellant in this para is without any
legal documentary proof, hence denied.
E. That the respondents seek the permission of this Hounrable Tribunal to adduce II;(;IC

grounds and proofs at the time of hearing. s

In view of the above made submissions, it is requested that this Honourable Court mzay

very graciously be pleased to dismiss the present appeal with cost in favour of the Respondeints.

Secrptary,
Elementary & econdary Educahon
Depprtment.

(For on behalf °1f spondents No. ',1& 2)

Secretary i
Govt of Khyber Pakhtunkhwa j y

~Finance Department.
2\ h‘dl
o
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

SerV1ce Appeal No.1356/13 _ |

Muhammad Qavi Khan, S.E.T, GHS, Koghozi SWaL. .. vvs veereeeesnennsenneon Lo Appellant
VERSUS |
e Chief Secretary, Khyber Pakhtunkhwa & Others....vveernvvmneaonenens |. Respondent

Para Wise Comments for and on behalf of the Respondents.

Respectfully Sheweth, :
Preliminary Objections. |

. The appellant has no cause of action/ locus standi. |

[a—

2. The instant appeal is badly time barred. : |

The appellant has concealed the material facts from this Hon able Tribunal, hence

w

8NN
. |

liable to be d1smlssed.

|
The appellant has not come to this Hon ‘able court with clean|hands.

>

The appellant has filed the instant appeal just to pressurize tht'a Respondents.

W

~ The present appeal is liable to be dismissed for non joinder / mIS_] joinder of necessary

o

parties. i

7. The appellant has filed the instant appeal on malafide motivel!s. h

I
|

9. The appellant is estopped by his own conduct to file the mstant appeal.

8. The instant appeal is against the prevailing law and rules.

10. The instant appeal is not maintainable in the present form and also in the present
circumstances of the issue. Il

FACTS. i
1. This para is related to the appellant. However, it would not[be out of context to

mention here that according to annexure-A of the appeal the appellant was appointed
on fixed pay. While the appellant did not mention, when d1d appelnat complete ten
years regular service against the SET (B-1 6) post i.e the de}xte of Promotion to (BS-17).

2. The appellant was allowed up-gradation to (B-17) with imlimediate effect according to
the rules on the subject (Annexure-A). ||

3. Thls para pertains to court record, hence no comments. i

4. Tncorrect. The appellant has no reason to be aggrieved. W|hlle the departmental appeal
(annexed with the appeal) not diarized. Hence the whole para is denied.

5. The present appeal is liable to be dismissed inter alia on the following grounds:-
|
|

ON GROUNDS. I

|
A. Incorrect and not admitted. The granting the benefits of up-gradation to appellant is in

- . ' . | .
accordance with law, rules, facts, natural justice and ma:cerlals on the record.
B. Incorrect. The appellant has not accrued valuable rightsljas claimed in the present
appeal. Hence denied. b

. I : -
- C. Incorrect and not admitted. The appellant has been treated in accordance with law and




) i‘( N ‘
BRI D. Incorrect and not admitted. The statement of the appellant in this para is without any

legal documentary proof, hence denied. |

E. That the respondents seek the permission of this Hounrable Tr1buna1 to adduce more

grounds and proofs at the time of hearing.

’ ’

In view of the above made submissions, it is requested that this H(?nourable Court may

very graciously be pleased to dismiss the present appeal with cost in favmlﬁr of the Respondents.

-y Secretary, i
Elementary & Secondary Education,

Dlepartment

|

gSe;u

die T ¥ ‘mm“

-Peshawai




GROUNDS:
" (ATO G): ;

1
|

All the grounds of main-appeal are correct and in accordance
with law: and prevailing rules and that of the respondents are
incorrect, and baseless hence denied. That the action of the
respondents is against the law, facts and norms of natural justice.
That valuable right been accrued to appellant and the same can
not be snatched away from the appellant in such like manner.
That app|ellant was duly entitled to the benefits of up-gradation
w.e.f 01-10-2007 in the light of the August Tribunal judgments
dated -3:07-2008 and 23-02-2010 but the appellant has been
unlawfully deprived from his due right. That it is very pertinent to
mention that the appellant has more than 10 years regular service

~ on his credit.

It |s therefore most humbly prayed that on acceptance of

this re]ornder the appeal of the appellant may be accepted as
prayed for |

|
|

i

APPELLANT

| | MUHAMMAD QAVI KHAN
i ~ THROUGH:

| NOOR MUHAMMAD KHATTAK
i ADVOCATE



- BEFORE ;T.HE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| / o PESHAWAR |

APPEAL NO. 1356/2013
KHAN Vs

. EDUCATION DEPTT:

% 'REJOINDER ON BEHALF OF APPELLANT IN
¢+ |RESPONSE TO THE REPLY SUBMITTED BY
k - THE RESPONDENTS

R Si“l EWETH:

N\ | R
PRELIMINARY OBJECTIONS:
(ATOS5):

All the preliminary objections raised by the respondents
are mcorrect and baseless and not in accordance with law and
rules rather the respondents are estopped due to their own
conduct to raise any ob]ection at this stage of the appeal.

i i

ON FACTé--"

i- Admltted correct, hence need no comments.

2-  Incorrect and not, replied accordingly That in light of the

' “Notification dated 01 10-2007 and subsequent Notifications

dated - 26-01- 2008 and 21-04-2008 the appellant is. fully
entitled for the grant of up gradation w.e.f. 1.10.2007. That it

is ‘very pertinent to mention that other colleagues of the:

appellant has been awarded up-gradation w.e.f. 1.10.2007 but
in the case of appellant the appellant was awarded. ‘up
gradatlon with immediate effect therefore the same is not
tenable in the eye of law. :

3- Incorrect and not replied accordingly hence denied
4- Incorrect and’ not replled accordingly That feeling aggrieved
~ from the impugned order dated 20- 01-2010 appellant filed
Departnpental appeal before the competent authority but no
reply has beén received so far. Moreover the appellant is

entitled \for the grant of up gradation w.e.f. 1.10.2007 under |

the prinC|pIe of consistency.

5- Incorrect and not replled accordingly hence denied.
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