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Appellant absent. Learned counsel for the appellant is also absent. 

Mr. Muhammad Jan, Deputy District Attorney for the respondents present.

12.02.2019

Case called but neither appellant nor his counsel turned up. The present

case pertains to the year 2013.,Consequently, the present service appeal is

dismissed in default. No order as to costs. File be consigned to the record

rodm?^

ANNOUNCED
12.02.2019

(Muhammad Hamid Mughal) 
Member

(M.A.min Khan Kundi
Member

‘ ^

t
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Junior lo counsel for the appellant and Mi'- Muhammad Jan learned 

Deputy District Allorney present. Junior ^to counsel for the appellant 

requested for adjournment as senior counsel, is not in attendance. 

Adjourned. To come up for arguments on 02.10.2018 before ’ D.B

07.08.2018

VAf-
t (Muhammad Hamid Mughal) 

• Member
(Muhammad Amin Kundi) 

Member
: ■ 'V ■

; ■ • r

t

Junior to counsel for the appellant and Mr. Riaz Ahmed 

Paindakhel Assistant Advocate. General for the respondent
I

present. Junior to counsel. for the appellant, seeks adjournment 
on the ground that his senior is not available today. Adjourned. 
To come up for arguments on 09.11.2018 before D.B.

02.10.2018

<1

e-)
(Muhammad Hamid Mughal) 

: •• Member
(Hussain Shah) 

Member
i

Due to retirement of Hon’ble Chairman, the 

Tribunal is defunct. Therefore, the case is adjourned. To 

come up on I8.i2.20i8. . :

09.11.2018

Ii
1

Junior counsel for the appellant Mr.'Aydub.Arnln, Advocate
, ^ ■' It j

present. Mr. Muhammad Jan, Deputy District Attorney for the 

respondents present. Junior counsel for the appellant requested for 

adjournment on the ground that learned senior counsel for the 

appellant is busy in the Hon'ble Peshawar ;High Court. Adjourned. 

To come up for arguments on 12.02.2019 before D.B’.’

18.12.2018

i\

I

1

(Muhammad Amin Khan Kundi) 
Member

(nussam Shah)' 
Member1

\ ■
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,v Clerk of counsel and Mr. Ziaullah, Deputy District 

Attorney for the respondents present. The Learned counsel for 

the appellant was stated to be busy before the august Supreme 

Court of Pakistan. Seeks adjournment. To come up for arguments 

,, ' on 10.04.2018 before D.B.

a7.2.201\8;
' \)
' /' •
i ■■

t
/
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V

?:h Member iirman

' 10.04.2018 Junior to counsel for the appellant and Asst: AG for 

respondents present. Junior to counsel for the appellant seeks 

adjournment. Adjourned. To come up for arguments on 

21.06.2018 before D.B.
/ •

1;/

(Ahmad Hassan) 

Member
(M. Hamid Mughal) 

Member

Counsel for the appellant and Mr. Muhammad Jan, DDA 

for respondents present. Counsel for the appellant seeks 

adjournment. Adjourned. To come up for order on , 07.08.2018 

before D.B.

-21.06.2018

f

(Ahm^d Hassan) 
Member

(M. Amin Khan Kundi) 
' Member
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Clerk of the counsel for appellant present. Mr. feiaullah, Deputy
'.Up'

District Attorney for the respondents also present. Clerk of^the counsel for
\

appellant requested for adjournment. Adjourned. To come upfor arguments 

on 06.10.2017 before D.B.

07.06.2017

\

(GUL Tffi KHAN) (MUHAMMAD AMIN KHAN KUNE);)
' MEMBERMEMBER

06.10.2017 Agent to counsel for appellant present. , Mr. 

Muhammad .Tan, Deputy District Attorney for respondents 

present. Agent to counsel for appellant seeks adjournment. 

Adjourn. To come up for arguments on 28.11.2017 before D.B.

Member
(Executive)

Mbmber
(Judicial)

Clerk to counsel for the appellant and Addl: AG for 

respondent present. Clerk to counsel for appellant seeks 

adjournment as his counsel is not in attendance. Adjourned. 

To come up for arguments on 07.02.2018 before the D.B

28.11.2017

U.'

Member
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10.06.2016 Clerk to counsel for the appellant and Mr. Ziaullah, GP for

lip?lit"
respondents present. Arguments could, not be heard due to non

availability of learned counsel for the appellant as well as the learned 

Member (Judicial) Mr. Muhammad Aamir Nazir is on leave, therefore,; 

Bench is incomplete. To come up for arguments on 25,10.2016 before 

D.B. i

i

Il|r
ISB:
W.:
I
S!

iii::: (1^—^
1 ^ ■■ •4' •

MEMBER

ill;
lip'lli' '||p; . 25.10.2016
lifi:

Hi;

Clerk to counsel for the appellant and Mr. 

Muhammad Jan, GP for respondents present. Clerk to 

counsel for the appellant requested for adjournment. To 

ip for arguments on 23.02.2017 before D.B.I come

IB
pfiP:

it*;
ber

i

Ilf::'
4ill'
*t;
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23.02.2017 Clerk to counsel for the appellant and Adll: AG for 
respondents present. Clerk to counsel for the appellant 

requested for adjournment as counsel for the appellant was i 

busy before Peshawar High Court, Peshawar. To come up 

for arguments on 07.06.2017 before p.B.

■|M.’

ife

I
S'-.'

its 
«■

•'iki ••

til ;■ilf- . (MC»MMAD AAMIR NAZIR)

(AHMAD HASSAN) 
MEMBER

l»'l

*
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i-w Agent of counsel for the appellant and Addl: A.G for respondents 

present. Rejoinder submitted. The appeal is assigned to D.B for final 

hearing/arguments for 01.10.2015.

11.03.2015

Ch n

Clerk to counsel for the appellant and Mr. Ziaullah, GP for 

the respondents present, Clerk to counsel for the appellant

01.10.2015

requested for adjournment. Request accepted, lo come up for

i arguments on

(h—
pherMMember

Clerk to counsel for the appellant and Mr. Ziaullah, GP for 

respondents present. Clerk to counsel for the appellant requested for 

adjournment as counsel for the appellant stated to be busy before the 

Hon'ble Peshawar High Court. To come up for arguments on 

before D.B.

16.03.2016
I

/A. A , !/

-\ mbmberMEMBER) \
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28.01.2014 Appellant'in person and AAG for the respondents present. 
Written reply ..has not been received. Another chance is given for 

written reply/comments, positively,, on |l.4.2014 ,

; :• f

.* *. ;I

.*

V*
1'=••

Clerk of counsel for the appellant and Mr. Daud Jan, Supdt. 
, for respondents, with' AAG present. Written reply has not been 

received. A last chance is given .for ■.\^itteri reply/comment, on 

.21.7.2014.

11.4.2014;•

.■

'i

Glerk of counselfor the appellant and Mi^^fitli^iJii, Sup4tjj)f 

respondents with AAG. present. ■, Written reply/para-wise comments 

received on-behalf ofthe respondents, copy, .whereof is handed over tc 

the clerk of counsel'for the appellaht for rejoinder on 26.11.2014. '

21.7:2014

:
:
•t, »

• ■{

I 26.11.2014 . No, .one-is present oh'behalf of the/appellant.' Mr. Muhammad; 
. Adeel Butt, -AACj for the respondents present..,The Tribunal is incomplete.. 
To conie up for rejoinder bn.'l l.OT.ibfS'.

•w.

I V-
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Counsel for the appellant present and heard on preliminary, y30.09.2013.. 3'
Contended that the appellant has not been treated in accordance with 

the law/rules. The impugned as well as transfer ordef haij.been issued 

by the incompetent authority. Moreover the impugned transfer order 

dated 06.08.2013 is pre-mature against which he filed departmental 

appeal but the same has been rejected vide letter dated 11.09.2013, 

hence the present appeal on 17.09.2013. Points raised at the Bar 

need consideration. The appeal is admitted to regular hearing subject 

to all legal objections/limitation. The appellant is directed to deposit 

the security amount and process fee within 10 days. Thereafter, 

notice be issued to the respondents. Counsel for the appellant also 

submitted an application for suspension the operation of the

impugned orders dated 26.07.2013 and 06.08.2013 till the final

disposal of the instant appeal. Notice of application should also be 

issued to the respondents for reply/arguments. To come up for 

written reply on main appeal as well as reply/arguments on stay

application on 18.11.2013.

Member.
'i

\
for further proceedings.This case be put before the Final Bench^‘ 30.09.2013

1

;

—t>AA ^ 'Vs^Vva; ^ ^ . \ (;

CviAAV--(9W\ ~
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I’. Form-A
FORM OF ORDER SHEET

Court of

1346 /2013Case No..

!S.No. Date of order 
Proceedings

Order or other proceedings with signature of judge or Magistrate

1 2 3

17/09/2013 The appeal of Mr. Muslim Khan presented today by Mr. 

Khaled Rehman Advocate may be entered in the Institution 

Register and put up to the Worthy Chairman for preliminary 

hearing.

1

/]

REGISTRAR
1 This case is entrusted to Primary Bench for preliminary 

hearing to be put up there on

A

yCHAIRMAN

I
Uw.if*

•3

■f

^.
:>

%



^BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /2013

The Govt, of KP and othersMuslim Khan

Versus

Appellant Respondents

INDEX

isiiiiiiiiiiaMiinfel B..io I \...KX...C
Memo of Service Appeal 1-51.

6-7Stay Application with Affidavit2.
4Selection and transfer order 

of appellant ^'110.04.20103. A

Appellant's transfer order to 
GHS Ghazi Baba Bajaur 
Agency

16.11.2011 B4.

Order thereby above transfer 
order was withdrawn

0 -//C02.12.20115.

Order of appellant’s 
adjustment at GHS Khar 
No.2, Bajaur Agency

^12.02.20136. D

Departmental Representation 14.02.2013 E7.
Order of appellant’s re
adjustment as AAEO, Bajaur 
Agency

8. 26,03.2013 F

Impugned transfer 
Notification9. 26.07.2013 G

10. Impugned adjustment order 06.08.2013 H
(7-12Departmental Representation11. I
o12. Impugned appellate order 11.09.2013 J

Extracts from the case of 
ANITA TURAB13. K

Transfer/posting Policy14. L
15. Wakalat Nama

w
Appella

Through

1

;pon Mansion, 
Khyber F^'azar, Peshawar. 
Cell # 0345-9337312

-B, 1

Dated: /7 / 09/2013

• X

;*.Cw.
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BEFORE THE KHY8ER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR ■ -4

}
.

Service Appeal No. ^ ^ /2013

'■'f

MusliiTi Khan,
Ex-AAEO, office of the 
Agency Education Officer 
Bajaur Agency................

■^1

Appellant.

Versus -.3
Bi1. The Additional Chief Secretary

FATA Secretariat, Warsak Road, Peshawar. t'M
^"2

•1
2 The Secretary Education (FATA)

FATA Secretariat, Warsak Road, Peshawar.
:

3. The Director Education (FATA) 
FATA Secretariat, Warsak Road, 
Peshawar.

At.-V•at;:
Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE
I

KHYBER PAKHTUNKHWA SERVICE TRIBUNALS 

ACT, 1974 AGAINST IIVIPUGNED ORDER DATED 

26.07.2013 WHEREBY APPELLANT WAS 

TRANSFERRED FROM THE POST OF AAEO, 
BAJAUR AGENCY AND HIS SERVICES WERE 

PLACED AT THE DISPOSAL OF DIRECTORATE 

OF EDUCATION FATA AND THE ORDER DATED
I

06.08.2013 AGAINST WHICH HE FILED 

DEPARTMENTAL REPRESENTATION BUT THE 

SAME WAS REJECTED VIDE LETTER DATED 

11.09.2013.

I-’

/

-3
3

L

■ ■'-.r:

PRAYER:

On acceptance of the instant appeal, the impugned 

order dated 26.07.2013 and the consequent order dated
s.

%•

ji:

•5/,

• y •
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06.08.2013 may graciously be brushed aside by allowing 

the appellant to be posted as AAEO Bajaur Agency!

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:

That on 10.04.2010 {Annex:-A) appellant was 

selected and transferred to the post of AAEO, 

Bajaur Agency after observing all the jcodal 

formalities for a period of five years. In pursuance 

of the order appellant took over the charge of his 

post of AAEO, Bajaur Agency and performed his 

duties to the entire satisfaction of the high-ups.

1.
■

2. That {Annex:-B) without 

completing his tenure of five years appellant was 

transferred to GHS Ghazi Baba Bajaur Agency

16.11.2011on

:
i

against which appellant preferred a Representation 

and accordingly the order dated 16.11.201 f was 

withdrawn on the ground of incompletion of five 

years tenure vide order dated 02.12.2011 (Annex:- i

C).

t

3. That on 01.02.2013 again appellant was transferred

to GHS Top Mandal, Bajaur Agency but the order
!

was modified and appellant was adjusted at GHS 

Khar No.2, Bajaur Agency vide order dated 

12.02.2013 {Annex:-D). ■

.1

1

That being aggrieved of the order ibid, i the 

appellant challenged the same through' a 

departmental Representation on 14.02.2013 

(Annex:-E) but during the pendency j of

4.

• i

•1
■ 2
4
K

;
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Representation vide order dated 26.03.2013

{Annex‘.-¥) appellant was re-adjusted agairist the
\

post of AAEO, Bajaur Agency.

That within a short span thereafter, appellant was 

again subjected to another transfer quite 

prematurely vide Notification dated 26.07.2013 

{Annex'i-G) issued by Respondent No.2 and 

adjusted at GHS Shago Bajaur Agency vide order 

dated 06.08.2013 {Annex'.Al). The appellant filed 

a departmental Representation {Annexi-l) 

thereagianst but the same was rejected vide 

appellate order dated 11.09.2013 {Annex'.-^), 

hence this appeal inter-alia on the following 

grounds:-

5.

Grounds:
That Respondents have not treated appellant in 

accordance with law, rules and policy on subject 

and acted in violation of Article 4 of the 

Constitution of Islamic Republic of Pakistan, 1973 

and unlawfully issued the impugned orders, which 

are unjust, unfair and hence not sustainable in the 

eye of law.

A.

That the impugned transfer order has been issued 

by an incompetent authority because for the post of 

AAEO Respondent No.3 is the competent 

authority whereas the impugned order has i been 

issued, by Respondent No.2 which is thus void, ab- 

initio, Coram-non-judice and hence j not

B.

!
1

ii
I

i ■

.. . J
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'3
sustainable. I

t
{

■ ;

That appellant has been transferred for a tenure of 

five years and before the completion of the period 

of five years the impugned order has been issued 

which is thus premature and as per the Judgment 

of the Apex Court in ANITA TURAB’s| case 

(Annexi-K) the tenure of a posting shall be 

respected. I

C.

>1

J

!•

' i
fD. That the ground mentioned in the appellate order is 

also misconceived and fallacious because as per 

the subsequent orders dated 02.12.|201l, 

12.02.2013 and 26.03.2013 the earlier tenui^e has 

been broken, therefore, the impugned app|ellate 

order is also without lawful authority and hence 

not maintainable. '

f
i:

1
[
.i
f

■ i'.. .(

E. That the impugned transfer order is against the 

transfer/posting policy issued by the
I

competent authority, therefore, the impugned 

orders are not maintainable on this ground also.

'>1

.i.

.. -4
F. That within a short span, appellant has Eeen 

subjected to numerous transfer orders which is 

against the principle of good governance and 

public interest.

■■-1

I
1

4
4

G. That the impugned order is neither in the public 

interest nor in exigency of service but is biased 

Upon political considerations which is prohibited 

by the law aimed, therefore is not maintainable'.

■'i

i

'• .1
•. i

,k
I,

■ i!
j
■t
r

V-
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That the impugned order has been issued ^during 

the period of ban. i

H.

s

VL That the order impugned is based ' upon 

administrative ground which is not legal because 

transfer is not a penalty under the law and 

administrative ground cannot be made the reason 

for transfer. ■

• ^

'I

4

That the appellate order is illegal as no [valid 

reasons and grounds as per Section 24A of the 

General Clauses Act, 1897 have been given in 

support thereof. ,

J.

-s
■)

That the impugned orders are in violation of the 

Judgments of the Apex Court as well as this 

Hon'ble Tribunal. i

K.

%

That appellant also begs to submit other grounds at 
the time of arguments. *

L. -1

It is, therefore, humbly prayed that the instant 

appeal may graciously be accepted as prayed for aboW.

i

• i
I

Any other relief as deemed appropriate in the 

circumstances of case not specifically asked for, may| also 

be granted to appellant. j
'ir-iW

AppelOTt
Through ■2

’-I

If__ / 09/2013Dated:

t
f

j:1-• i
\
i

I
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BEFORE THE KHYBER PAKHTENKHWA SERVICE TRIliUNAL PESHAWAR

Service Appeal No. /2013

Muslim Khan Applicant.

Versus

The Addl: Chief Secretary FAl'A etc Respondents

Application for suspending the operation of the 

impugned orders dated 26.07.2013 and 06.08.2013 till 

the final disposal of the instant appeal.

Re s p e c t fu i I y S h e w e t h,

'['hat the above tilled service appeal is being: filed 

today which is yet to be fixed for hearing.

2. That the facts alleged and grounds taken in the 

body of main appeal may kindly be as an integral 

part of this application, which make out an 

excellent prima facie ease in favour of the 

appellant.
!

3. That the balance of convenience also lies in favour
f

of appellant and in case the impugned orders are 

not suspended the appellant will suffer irreparable 

loss.

I-

■n
k
fi
I
Ijilt is, therefore, humbly prayed that on acceptance 

of this application, the operation of the impugned orders

I
'■ I

I1
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dated 26.07.2013 and 06.08.2013 

suspended till the final disposal of the appeal.

may graciously be

Through

Kh ah
vacate, Peshawar./?Dated: / 09/2013

■ .1

•-I

Affidavit

I, Muslim Khan, Ex-AAEO, office of the Agency 

Education Officer Bajaur Agency, do hereby affirm and 
declare on oath that the contents of this application are 
true and correct to the best of my knowledge and belief 
and nothing has been concealed from this Hon’ble 
Tribunal.

'A,I
. 4

i

IVI \
1

Deponent

■ *-7

■i
1
'•1

■ ."If

■

■t
I

4
4
i

--i;
A

-i

I
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Better Cony
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1 y3 Vij^j^CTORATC.OF BDlJrATiojv|
^ML. ^MCRKLARiAV^ P^^ii^^^

Mr. Muslim Khun Sl.n’:

< ‘ y c 1 I .s ugumst the vacant post of AALO in the office of the APO R • a
effect from the date of taking over charge. ^ ^LO Bajaur Agency with

NOTE;

on his own

i

1. Charge report should be submitted to all concerned., 

TA/DA etc. is not allowed. ;2.
1.

. (FAZLI MANAN) 
Director Education 

^ATA NWFP Peshawar

Dated Pesh: the 10/04/2010

A Education Ofheer, Bajattr Agency wA to his letter Noi?! 33 dated . 

Agency Accounts Officer, Bajour Agency at Khar'
Headmaster, GHS Batwar, Bajaur Agency'
P.A to D.E FATA. . y- , _

t

Endst: No.4962:^A-12/MusIim Kh 

Copy forwarded to the: •
an AAEO

1.

2.
3.
4.
5. P/File.

Sd/ .
DY DIRECTOR EDUCATION 
fata N.W.F.P. PESHAWAR

i

/

I 1
fj

I
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DI!U.;.CTORATE OF RPUCATIOiy. MTA SKCRF.TAR'fAT.' PK^AWAn 

TRANSFER

;
; I

i.F- '.1
V;:
V.

M.': ■

. :;*‘A

....................Ill'
Being SET (Science) andjuniorAtk otber.SETs in Bajour AgeneIr; Mr. Muslim

e office of.AEO Bajour Agency.l.s hereby

transferred in his own pay and scale to G^S Ghazi Baba, Bajour Agency ^ga'mst 

post with immediate effect fh the inte^as 

NOTH; '

iii^iI

Khan SET (Science) working as AAEQ In tf

- •if : I vacan

of public service.

■■ If.

■11^ I- 

■■

1. Charge report should be submiiit^d jo all concerned.
1 :

2 TA/DA etc; Is not allowed. s

I

!.
J •

SECRETARY,
: /ADDMN'c’&COORbllVIMION 

FATA secretariat
■M•r

j ••
i

/A-12/Muslin:) Khan AAEO Dated Pesh: the 
Copy forwarded to the> ' < .

Endst: No.■;’F

2011:A

1i
.1 Agency Education Officer, BajourlAgency at Khar with'the direction

' I .■■■ -:■

• i

.• ‘"i-.r- i

to submit a panel of at least 0*3 snnior most SETs each: for the resultant vacant(
posts of AAEO as per prescribed Criteria already conveyed to you vi Je this
,, ■ 1 I ■ .

office No. 1736 dated 6-10-2011. ' ; rr ' . . /
V. ;!' • i.

'Vi-y . fAgency Accounts Officer, Bajour Agency at Khar
3 Headmaster GHS Ghazi Baba, Bajour Agency

4 P.AtoD.EFATA

2 /•
' i

/
<

. I, . /■ I#'-

P

i ,,

l,^DiRE^ra{E:;TAB)
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DIRECTORATE OF EDUCATION. FATA SECRETARIAT, PESHAWAR 

CANCELLATION OF TRANSFER ORDER

. The transfer order,in respect of Mr. Muslim Khan AAEp

Bajour to GHS Ghazi Baba (Bajoun) as SET issued vide this Directorate Endst: No.

19477-80/A-12/Muslim Kiian AAEO dated 16-11-2011 is hereby withdrawn due to 
\

his incompiete.tenure (less than 05 years).

.!

NOTE:

1 Charge report should be submitted to all concerned;

2 TA/DA etc: is not allowed.'

(FAZLIMANAN) 
DIRECTOR EDUCATION (FATA)

/A-T2/Mus!im Khan AAEO Dated Pesh;: the^^^
OilEndst: No.

Copy forwarded to the;*

Agency Education Officer, Bajour Agency at Khar

2 Agency Accounts. Officer, Bajour Agency at Khar 
's Meadmastcr GHS Ghazi Baba, Hajour Agency.

/I 1
/ .

A PS to Addl; Cliiel' St’crcinry i-ATA 

S PS to Secietary A&C PA'l'A

.T*

1|

I

-i
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1
! DK^CTQRATEOFmUCATION. FATA SECnETAfAT. PESfMVi/AR 

CORRIGENDUM
In partial modification of FATA Secretariat Social Sectors Department order 

issued under No. FS/SSD/SO(E}AAEO/253t59 dated 01/02/2013, Mr. Muslim Khan. 

AAEp under order of adjustment at GHS Top Mandal, Bajour Agency occurring at 

S/No.4 is hereby re-adJusted at GHS Khar No.2, Bajour Agency against pewly created 

SET (Sc) post 

Note:

ij \

{ !j

• s j

The terms & conditions of his r%-adjustrheni will be the some:as already 

prescribed in the above mentioned order of FATA Secretariat.

I

(ROZ WAU KHAN )
} DIRECTOR EDUCATION (FATA)

2/
2̂013

*
\\

.
__/A’12/Muslim Khan AAEO i Dated Pesh: the-

Copy forwarded to the:-
Endst: No:I

r1 f.
Section Officer (Eduj, Social Sectors Department, FATA Secretariat1i

i
■ 1

Agency Education Officer Bajour Agency at Khar w/r to his'No. 4179 dated 

04/02/2013

\\2
I

■I ■'1
3 Agency Accounts Officer, Bajour Agency at Khar .

4 Headmaster GHS Top Mandal, Bajour Agency

5 Headmaster GHS Khar No.2, Bijour Agency

1

*

4
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.0.UO;.<:iL>RAllEMEJDUO\Tf£N,,FA:!:MECRETAIA1’. PESHAWARr

r

■RE-ADJUSTMENT
;

Mr. Muslim Khan SET (Sc) GHS Khar No.2, Bajpur Agency is hereby re-adjusted 

the Agency Education Office^ Bajour Ageri'cy with effect from the -date of ' 

his taking over charge Vice Mr. Abdul Haq AAEO promoted as Headmaster..

NOTE:- • , -i

I

as AAEO In

I,

I . Vr
1 Charge report should be submitted to. all concerned. ■

2 TA/DA etc is not allowed

■J I ho order will takn offocl as Kt when thi! po;;l vacaioil by Mr. Abdul l-lat,| 
AAEO.

I

I
I

Is

1 , (MUHAMMAD ISLAM BAN6ASH)
^ DIRECTOR EDUCATION (FATA)

_ ■ i * ■ ■ ■ ■ ■ ! / ' ■

Endsi: No /A-12/Muslim Khan SET(Sc): Dated Pesh: th.^»^2013
■ 5 ■ . . t

:!
i

! ;

Copy forwarded to the:

PS to Governor Khyber Pakhtunkhwa for information '

Agency Education Officer Bajour Agency at Khar 

3 ■ Agency Accounts Officer, Bajour Agency at Khan 

Headmaster GHS Khar No.2, Bajour Agency '

P.A to Director Education FATA

i

\I 1.t

I

2 I

0

4
;
I 5.

$
CTOR (ESTAB)
t

I

iI
:

^ .
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i ■; II
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I1.
/ '

DIHECTORATB OF BDUCATIOH ' 
(FATA), fJECRBTABlAT 

WAKSAK B OAP PESHAWAR 
Phone No. 091>931Gi^66 Fax Np. 091-9210216

U

r<5>. i :/
<

1>smmm IJRS0
1

Dated Peshawar the 26^* July, 2013

nmimcATioK
No.S_0_{FATA/Edu>/1-30/2013: .On having spent last four j'e^s out of five

i • - , j- ♦ •
administrative post of AAEO Bajaur, despite the fact that^he was transferred on 

‘ 1 • 
administrative groionds previously sisol Mr.^ Muslim Khan AAEO, Bajour BS-16

. . ' i ' 1 f •
is hereby transferred and his services are placed at the dispose of Directorate of 

Education FATA with immediate effect for ^farther adjustment in a school 
against an appropriate post. - .

I
r j

on

I

I

Secretary Education FATA
Endst; No fe Date even; / e

Copy forwarded to:

1. The Director Ekiucation FATA, FATA Secretariat Peshawar:
2. Agency Account Officer Bajaur Agency.

. Officers concerned. , ' ■
4.- PS to Secretary Education FATA, Governor's Secretariat Peshawar.

X 3

/

attested

/•\
\

‘l

t

\



I
*. *.1-

%

DIRECTPrjATE DF EDUCATIDN. FATA SECRETAIAT, PESHAWAR\ •
-cf'

Consequunt upon remaval from AAED past and placamGnt nf his^^icEs^at the'K mr
disposal of this DirEctoratB vide S.Q (Edo) FATA Secretariat Endst: No. S0(FATA/Edu)/I-3D/2DI3 

. dated 26//7/2DI3, Mr. Muslim Khan'is hereby posted/adjusted at GHS Shago Bajour Ag

his own pay & scale against vacant post.
ency on ,

NDTE:-
1 Charge report should be submitted. t:ci all concerned.

2 TA/DA etc is not allowed

(RDZWALIKHAN) 
DIRECTOR EDUCATIDN (FATA)

Endst: Ro. looSk .^/^2/Muslim Khan Ex-AAlIi
Dated Pash; the-^-4^^^DI3

;• Copy forwarded to the;-

frectinn Officer (Edu) FATA Secretariat w/r to his letter mentioned above. 

Agency Education Officer, Bajour Agency at Khar 

Agency Accounts Officer, Bajour Agency at Khar 

Headmaster GHS Shago, Bajour Agency

••T
L

j*

/,-4 rzxAW'L
/

vj
DIRECTOR (ESTAB)

• i
r

. .
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To

FATA Secretarial:, Warsak Road, 
Peshawar.

Subjccl: Departiuenhil Rcpresoutalioii aKaiiist (he iuipiij-nod 
order dated 26.07.2013 whereby appellant was 
traa.sterred Ironi the post of AAIOO Bajaur Ageiiey 
and his services were placed at the disposal of 
Directorate of Education FATA.

Respected Sir,

respect I have the honour; to submit this departmental 
appeal/representation for your kind consideration and: favourable 

action on the following facts and grounds:,

That on 10.04.2010 {Annex-.-Ps) appellant was selected and 
transferred to the post of AAEO, Bajaur Agency after observing 
all the codal formalities for a period of five years. In pursuance 

ot the order appellant took over tlie charge of his post of
AAEO, Bajaur Agency and performed his duties to the entire 
satisfaction- of the high-ups.

2. That on 16.1,1.2011 {Annex-.-B) without completing his tenure 

of five years appellant, was transferred to GHS Ghazi Baba 
Bajaur Agency against which appellant preferred a 

Representation and accordingly the order dated 16.11.2011 was 

withdrawn on the ground of incompletion of five years 
vide order dated 02.12.2C 11 {Annexi-C).

-That on 01.02.2013 again appellant was transfeiTed. to GHS 
Top Mandal, Bajaur Agency but the order was modified and 
appellant was adjusted at GHS Khar No.2, Bajaur Agency vide
order dated 12.02.2013 (H///iex:-D).

That being aggrieved of the order ibid, the appellant challenged 
the same through a departmental Representation on 14.02.2013 
{Annexi-B) but during the pendency of Representation vide 
order dated ,26.03.2013 (Hrt«ex::-F) appellant 
against the post of AAEO, Bajaur Agency.

With due

1.

tenure

; j.

was re-adjusted

That within a short span thereafter, appellant 
subjected, to another transfer

was again
■ prematurely vide 

Notification dated 26.07.2013 , (Hn/,cw:-G) issued by the 
Secretary Education FATA, appellant being aggrieved of the 
same challenges the validity of ^ the 
departmental Representation inter-alia

same through this 
or; the following

(



'■T’.T" r
i' I

•. I ■ ,
■;

I i|< >1-I .. *■ • ■/
J

/
)

3
grounds :-

i !'■

r;''

Grounds: •;
j

;r .
li

A. That the impugned order lhas been issued by the incompetent
authority because for thej postj of AAEO the Director is the . 
competent authority whereas^ the impugned order has been, 
issued by the Secretary which is thus void, ab-initio, Coram- 
non-judice and hence not sustainable; ' *

B. That appellant has been transferred for a tenure of five years 
and before the completion of the period of five years the 
impugned order has been issued which is thus premature and as 
per the Judgment of ths Apex Court in ANITA TURAB’s case 
the tenure of a posting shall be respected.

,C. That within a short time appellant has been ■ subjected to 

numerous transfer orders which is against the principle of good 

governance and public interest.

D. That the impugned order is neither in tire public interest nor in 
exigency of seiwice but is aimed at other considerations, 
therefore is not maintainable. '

■5-

j

#

:

\

\

\

;•

M ■if
That the impugned order has been issued during the period of 
ban, . '

E.

It is, therefore, humbly requested that on acceptance of tlris 
departmental Representation, the impugned order dated 26..07.20i3 
may graciously be set aside/and appellant by allowing appellant to be 

posted as AAEO Bajaur Agency
!

; }
R
r

' i
♦

Yours faithfully
!

l

: Muslim Khan, ..
■ .^EO, office of the 

Agency Education Officer 
Bajaur Agency ;

/0|/2013Dated: "^01.
'r

i-!

t1

:

,1

1
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oup'mI

Dat©d Feshawsr ihe': 1*9-2013'

■ The Director of Education TATA, 
Peshawar.

i

:A

SlIBJECT: -DEPARIMENTAI. APPEAL REGARDING CANCEi.T.Ai'fnM iii;O'
i Wb

i am directed to refer to your letter No. 11112 dated 27-S-2D13 c-n the subject 

noted above and to state that the Secretary Education FATA has regreued nppea; m-i

s coiapleirdg

his nonnai tenure he. faur years out of f years on ednifeistj-advee pest.
\

(Muhammad Tariq) •
't

IhicI AA

,v.

• IhS 10 Secretary Education FATA.
-r . /

Ij

Sec4iori q%* (FAtVEou)

4

<

»

■A

t

*r.
J Mi
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:J P L D 2013 Supreme Court 195

Pi'Ci'ciit: iitikiiar Muhammad CJiaudhrv r f r ' i c 
Hui-sain, JJ -, ' : ^a.J., Jamvad. S. Kiiawaja a

: _ • Syed MAHMOOD AKHTAR NAQVI and otiun.

Versus .

Kliilji Aril

m—Petitioners

■ ■■ OF PARIAN and others-Respondent.:

[Petition by Ms ■ Anita Tiirab foi-protection ofOivil Servam.s

............ ivcio,,., N
..... .

: it! re]

as.23,24 and 27. H.K.C, No
and tlriiiiinal Mincell,,,,,.,,,,,,

(a) (.'ivil Serv; ‘'»<‘S Aet(LXXl 011973}—

: Constitution’of l^i-oniodon and Transfer);:Ri,|es, 1973---
■itlie; Constitution seeking elaboration nf ■ petition under.Art lS4f3) of

promotion of civil servants could not be de^ w tif in -,7’ transfer and
sustain^ vrhen it was in accordance with the law DoF °‘^‘y be i'i
or rule-based norm without proper justification r which deviated from the accepted ■
Ptiblic interest-Fundamental rights of civ erv rus tiff .todohstone of a manifest (V
Constitution were aspects ■ arisina in L nrJ. \ & iS of the \i

I petition was maintainable.' pie.scnt constitutional petition—Constitiilional '^1'

■ ^ ■

V

I •

■ (ark] A>',i/.-uci-Din'.s case 2010 SC’MU 1'',h. 

(b) Civil Scry

.Syed Vousaf Ka/.;i Gillaiii 
Nacivi V. PcdcraLion orikikistan, V. AssislaiU 

Consliluiion

Ar.ts Act (LXXI 011973)—

: y--S.16-'-Constitution of Pakistan, Arts 5 & 184131 r- -i
■ Sdbservience to political executive and imnartinlitv f / “f y' of-Non-- ,

duty to follow the policy guidelines and dilectifs ofthe miTt f civil servants did have a ' ■ 
; J . of the Constitution, their foremost duty was "obediencefo f f

. .with law in tire public mtcrest-Civil servants if he “ Icf f f‘'‘ccordance 

as administrators and enforcers of Jaw wnro i ^ mal<iin. or
servants were under an obligation to roniain rnn?Vl’'' ’''''-7''?^' cxccutivo.-CaVii

\ were not obliged to be servile or' unaiinkidnd v^■uh!,d!I!e^^’'I
\ fiervanls (u |.ive ikIn/uio in (;tu; best jMibJie interf i'd, n (bo poUiical oxuoulive..-Civii
\ being uichiirge of the machinery of iJ;c State. ' “ ‘ ‘ the law inipartitiJJy

n ■

• Mohammad Ali. Jinnah Speeches
. .4b; Sang-e-Meei Publications, Lahore; 2004 ref. as. Governor General of Pakistan 1947-

/

i

K



\T- ' ** '

(c).Civil Servants Act (LXXI of 1973)—
- •:

/ :5 •

li‘J

-“-Ss. 3 & 5 Rules of Business, (1973), R. 5(10)—Appointment and conditions of scmcc of ' 
. civil serva^ins—fransactlon of business—Civil servant, opinion of—Scope—Impicmonlalion of 

policy or directives, might be required in some eases notwithstanding the considered views of a 
civil servant to the contrai-y, however in such an event, the civil servant should record his/her 

, honest and considered opinion widlout fcnr-Decisions violating the law relating to appoinlmcnl 
and lei ms and conditions of service o( civil sorviiiUs which were manifcslly wrong and were ■

■ injustice or undue hardship should be considered important enough for the
. purposcolR. 5(10) of Rules.of Business, (1973). i b

(d) Civil Scz*vants Act (LXXI of 1973)— '

Preamble Object ot civil Servant Act, 1973--Parliament had enacted Civil Servants Act, 
1973 for providing meaningful, legal guarantees to . civil servants and' doing away with 

■ aibitiaiincss-rObject pf Civil Servants Act, .1973 was to legally "regulate the appointment of 
peisons to, and the terms and conditions of service; of persons in, the service of Pakistan" 
(Prcamble)-“Rule of law was the key idea reflected in the whole scheme of the Act.

(c) Civil Servunts Act (LXXI of 1973)—

iO—Civil Servants (Appointmenl, Promotion and 'fransfer) Rules 1973_
Constitution sccl^

. CiviJ^seivanis lenmc, appointment, promotion and posling/tran.slcr 
Favoritism/discouragement • ■ ‘

of
„ . ^ - of civil scrvani.s—

posting/U..sfcr wee ^utmost impoZcchftJrdiS'L. .uodl

in accoidanpe with definite rules, instructions etc., tiicy wotlld rightly be considered and treated 
• as part of tne terms .and conditions of service of a civil servant; however, where rules and 

instractioiis were deyiated from and as a result merit was discouraged on account'of favoritism 
sirarisn or considerations other than merit, it should be evident that the civil 

■ ', ■ remain independent or efficiei;t. ., ' ' ' 1 semce would not

. (f) Civil Servants Act (LXXI of 1973)—

V ■ - —Ss. 5 & 11—Civil Servants (Appointment, Promotion, and Transfer) Rules
.1 Seiyants (Efficiency and Discipline Rule.s), 1973—Cponslitution of Pakistan, Art. 184(3)_ i
■Appointment and removal of civil servaiUs—Pnnc|iplcs—Whenever * there were staUiiory 
provisions-or rules or regulations which governed ^he matter of appointments of civil servants i ' 
the same must be followed, honestly and serupulou.sIy-J-Evon where there were no explicit rules 
governing the appointment process, .and appointments were ,to be made in the exercise of 
discretionary powers, such discretion must be employed in a structured, transparent and 
reasonable maimer and in the public interest--Apjminting authorities could .not be allowed to 
e.xcjei;;c clisereiion at their whims, or in an arbitrary manner; rather they wore bound to act fairly, 
evenly and justly and their exercise of power wa.s jucliciiiily rcviewable—Removal an'd dismis.sal 
ol civil servants from service was not left to anyone's whims and caprice and'it was governed by 

■ rules and regiila[ioii;i--Anachronistic co;neepl where government servants held o^Ticc during the 
pleasure ot the Authonty had no place in a dispensation created and paid for by the people.

.1973—Civil I

■lariq Aziz-ud-Din's case 2010 SCMR 1301; Corruption,of Flajj Arrangemenfs case PLD
; 2011 SC 963 and Muhammad Yasin y. Federation of Pakistan PLD 2012 SC 132'fef.

(g) Civil Servants Act (LXXI of 1973)—



!•

mamie]-—Such diacretion had to be undettitood whhhi n ' and in a irana|jarcnt
law upon wliich the system of Poveminr-c V , '=°"'==P‘ o''

; hi Che, ihe dic.atca ofd, ,.wf„d had ” “ ■’“» »“ ..........

lariq Azi^-ud-Din's case 2010 SCIyiR 1301 

- (Ii) Civil Scn'iintsAct'(LXXr of 1973)- ..

seiTants---Principles---When the^ofdin^^^^^^ Tenure, posting and'transfer of civil
rules made thereunder, such tenure jnifsl be had been si^ecificd in the l;uv or
compelling reasons, wliich should be rccorded'^''lird ' •
Transfers of civil servants by political finures , ‘"'"cl were judicially revicwabic—
considerations not in the public.intcrcst werc^ol Icjail'y Lstainabir

i’?;n

a:i'.

on

o.Vu„iTLST»l'sf53”'ST™
Developmani Depart,ncnl, Lahore and 2 others 19911 J CMR S22

. ■ (i) Civil Sen'anfs ActfLXXI of 1973)—

4hhiS;S2 i 84(p -C^l servant, duty oT-Non-compliance

their firnctions and.not be influenced^by "dictaiorM ^ officeis was to independently discharge .
■ i figurev-Civil servants were notSrSo otev o^"f''"' hands of politic;;i

' not in accordance with accepted prtioliccs and nile Iri ■ "'htch were illegal or were
must record their opinion ai d. IfS^^ “‘hialions, they i

i: was not justified on the basis of 1 avi, n7;eu “ '^‘'h dlcgal orders of supcaoi s
I thc Constitution which must be obeyed Ilka'al”i^M "3mj bgher niUhority as it was the law and

" litc pi,.1,1 ,1,1.1 ,h„y crnik -xpose 11.77;.' -h' ' ■■aiporiurs) could not bo defended
, uxpu.se the umccincrl novcnimcnl iicrvnul (he ri.sk of di.scipliuarv

,1

on

SCMl<lo;?Z,"e?,v1jbk"“?£7Ab;as?,;r^^^^^^ -

■'«a„,,2a,,;d;h.,,ara:c;,;:“)r,:n.S:ltl^
O’) Civil SorvauIs Act'(LXXI of 1973)—

' of Pakistan, Art. 184(3)—-Posiina of
■ Duty (OSD)—Principles—Officer should not be posted 

.for conipeiling reasons, which must be recorded in 
all :m officer was to be posted as Officer 
minimum period possible and if there'

a civil servant as Officer on. Special 
_ _as Officer on Special Duty (OSD) except

writing and were judicially reviewabic—If at
Special Duly (pSD), such posting should hc foiMhc. 
■’ disciplinary inquiry going on against: him, such

on
.was-a

inquiry must be completed at the carlic.st. ' •

Coiuiption of I-Iajj Arrangemonfs case PLD 2011 SC 963-^ Mir Chni, m ' ■
Government of Balochistan and others 2000 PLC (C ^ i ^33- q a "V f Marn v.
Commissioner, Rawalpindi 1997 PLC (C S 1 7S4- ^ V aj ' Al^ial I-Iussain Bokhari v. 
Pakistan 2009 SCMR3448 anfLt Co fJ f f n 33hatti v. Federation of
2006 SCMR 1360 ref. ■ ■ ( •) Abdul Wujid Malik v. Government of the Punjab

(Ic) Civil SciTiints Act (LXXI of,1973)—.



I
--S', i 6—ConsliCution of Pakistan. Arts.. 1S9,; 190 .t 204(2)(a)—Decision of—Supreme Court- 

.-Biiidiiig nature of—Scope—Decision given, by the Supreme Court on a point of law would be 
binding on concerned departmental functionaries who would be obliged to.apply such legal 
principle in other similar cases, regardless of whether or not a civil servant had litigated the 
mailer lu.'i uwn ease—In view of An. I If) a,„l 190 ul'lhe Con.stiluliun. a eivil serviinl usnil.l In-
e ilil 0.1 a, ,na!.;e a .lepailmoiilal ........................... „r ..... . leaiil |in„ ..edinie. hehav n eianpeu.m
,' |'"| In u.I,a...,, a legal imneiple vnnneiansl |,.v ||„. .Siipivine t'ntas —l■■lulu^v ,,l' 

liiiK liuiKuy u, aiiply a legal pnneipiv whirl, was el.sal.v and la.ainhipuua.sly alliaeleU 1. 
img.lH e.spci.'.e him In |)roeeedmg.s iiiuler An...MM(P.)(a) ul'lhe ('uiisliiuliun

■ -s

! n MI; 11V .'
i}

Al-jehad ■Trust v. Federation of Pakistan. PLD 1997 SC S4; Hamced Akhlar Niazi 
Secretary Establisluiient Division ' * ■
ofPakistan PLD 2012 SC 870-ref.

___ V. *i*hc
1996 SCMR ] 185 and Baaz.Muhammad Kakar v. Federation

; (I) Civil Servants Ac^ (LXXI of 1973)—

^ aiid l.J--Constimtion Of Pakistan. Arti 184(3)-Tenure. 'appointments, prontotions
and tiansfcrs of e vil servants—Discretion of Executive Authority-Interference by courts— 
Seope-Responsibthty of deciding suitability of an appointment, postinror irLsIb 'ell

Jdvii 1°' “’'5 P0Hti-r"t:ut ve

^ ss=ii=iiiisis
k .

Petitioners in person;

Hafiz S.A. Rchman, Sr. Advocate Sui^rcmc Court; Amicu.s'Cliriac.

N. •.>,

■ Abdul Fateh Malik. A.G.. Adnan Karim 
Ahmed, DSP for Government of Sindh. A.A.-G., Ali Shcr Jakhrani, AIG and Maqsood

Syed Ar-shad Hussain Shah, A.A,~G. lbr.rk)vernmcnl of Khyber Pakliiunkliwa.

■ . . A:^an IGiattak, A.A.-G. for Government of Balochi

Jawad Ifassan, A.A.-G. for Government of iHinjab. 

Date ofhearing: 18th O.c.tober, 2012. .....■
' 1 ■

^ JUDGMENT . ■ i-'

jstan.

conn,deration to the selection of ... officers. Conlirm them in their app;;hitmen;>:afkr i.pp," vaf



I'lli i

E'J 1
upprciiLiccship and probation. Never selectp™, r„rpZ”i;.Mj:<r: 3Si~°„sz;:sL‘'.s.!cu lor luyl.cr po.sl.s men of cN|Knc,K-e, men Inn, in 1:,ill, ... .Suel, Ln will not loll rjns'v 

picy to icniplalions and wtll dtscharge Ihdr dudob- with an eye on the abiding good of olhei-;"
I he law and the Gonstiimion of Paki.slan. will, the aim of ri,rtl,ei-ing llie welfai'e ofllic people of

a iu!l an’l^’on'rf r‘l)e,-laining to the .selling^ of 
ju.t and constitutional government arc eternal, not peculiar lo our limes. Our law Con.stilution

and couils only apply these universal and timc-lcstcd principles to the prevalent situation In this
pubhe interest case seeking elaboration of constitutional and legal safeguards mSing to the

: us etc,-nal principles which have also been

men

stressed by

2. - The background to this,matter is that Sue Motu Case No.3 of 2012 was initiated on the
Shah 25-2-2012. In thc.se broadcasts, Syeda Wahida
rin V Peoples Party foi- bye-elcction to PS-53 (Tando Mubammad

• y? « '■’'•'’‘O 'S a civil servant in BS-19, presently workine
m die Ministry of Interior, filed an application in the aforesaid Suo Motu case. Since the case
Sc nfof r '2-3-2012 to be registered as a pcthioti under

■ S' ^ ^ Constitution. It is this petition which is being decided through the present

s* Si,::"
of any u.insipnt government. To achieve this'object, her submission is that unlawful- political 
imerfercnce in the independent and legitimate functioning of civil servants be stopped. Secondly 

_ le petitioner seeks con-ective institutional mca.sures lo revert the civil service to rule-based'
irSe'Iofft^^^^^ ‘Wlicable laws, rules and

wn had directed Ihe SeenihioP'lislabiisiinie,7Division,'' g

-I
Oil \:W.]-20\2 
I-, dll', Cliicl'

. 0

d functionaries comprised as a Committee, have submitted tiieir leport

lecomincnds that [a] civil servant should be placed under suspension only by the comjjcicni
dr' nh'ilf ,■ disciplinary proceedings; tind....Officers taken on
d<| uhil,un/.,o,lowed Ironi other (leiv, ul Ihe',;.,vunnient iiliunid eairy llio i-eoni.sile esnci iniee 
-<l ::emu.-,ly lor specific Juhs." Aeeordh.g u, l|,c pelilioue,', Zny of'erom,":

comma,Khu,CIS a,e al.-pady covered hy e.sisling hnv. rules and regulntions, parllenZly in 
nalleis 'ul.mng ,o tenure, appointment, h-ansler and posting ofcivil sorvanls. There i.s no dispute 
1 n cntion that such recommendations must indeed be im]iicmented with'immcdialo effect as 

a necessary concomitant to. good governance, dome other recommendations 
Committee le.quiie legisiation or rule making which, necessarily will need 
the Icgislatuie and/oi the competent rule making authority and not by the Court.

5.
•ii

made by the 
to be undertaken by

• 6. The petitioner being a civil servant herself has requested revival of the independenU



m- :

good governance, rule of law and fundamenlal rights of the people of Pakistan, is failing.mandated to cniui'cc

7......... ‘J'':. ‘’‘".“i."”' oioinltiinahle beemrse (he silualiun porlraycd doc.s rai^^- a
T"l"' I'o'oiviin' In llic l■Mr^H,.^.|llelll nriuinlaiMeiiliil righla, liM.u'r

-I, I" "liMl heine ul govcnuuieo, llio inipo, lance ul'sneh a civil ..;e, viec which i-i liw-,|,idiia. 
^WKI .iseh regally protected, cannot be over emphasiv.ecl. "Good gc>vem;,reo'' this • s
Rcemly observed, "is largely dependent upon [an] upright, honest and strong bureauertiey ri iel

Petition The enforcement'If F,^ H are al.so a.speets ari.sing in tliis Conslihnion

or - ■

, eJco.a,o^”nSS;rS SS “.“iSfservice.

.1. do]L wM

“Srh?yr"‘rLooo ,;.o, ri; i,;s- £'2r: s-sss—vr-
)n.., cl I hen Plane dui.ies is to give advice in llie ae.st |uiblie inlei'esi and to administer ihe

■ OuaidTivi. n'Molaimmad Al/'r 'I'" Oddraiis'mile h
■A 1 ,,a ] Moliammnd All .hnnah to the members of llic civil service ait Peshawar on I4il.
Apnl, 94S IS most relevant. Quaid-i-A^am instructed them not to "influenced bi anl

: sE"Eix -i?SSSVtSqnh'i-p nfH ( ^ polUiciiins and civil-.servants to "understand rtheirl

947 is --Tp T!” Governor Oenortd of l-aki.stan
... Oiing-c-^iccl Publications, J.vahore 2()fM).

8. •

law

own

9. Ihcse should, indeed, be the guiding principles informing the rclalionshio 
^ c UMl seivice and the political executive - the two limbs of llic Excciaivc branch of government 

. envisaged in the Constitution.'-Equall)t so. : these principles should inform the iud”'’ •
, interpretation of the Artieles .of the Constitution and l4al, provisions wlrieh “-eltie ,0 i4-

employment of persons m the service of Pakistan. We reaffirm that while civil snrvnnt-^ rJn i ' ^71° follow the policy guidelines and directions of the iolitaT ete^^^^
■! Attic e 5 of the Constitution,.just like other ci'tizcns, their foremost duty is "oLdience to the

, : Institution and the law", not unthinking obedience to all directives (ri^it or wrong) issuing
he IcrTr executive. lathis context,. Rule 5(10) of the Rules of Business,, 1973 framed by 

■ '"When fre .‘0 oeoord with Articles 90 and 99 of the Constilulion.'may be examined
V, hen the Secietary submits a case to the Minister, the latter may accept tiio proposal or views 

. . of the Secretary or may. over-rule him. The Secretary will normally defer to ll4 efreisitm of the

m

between (he
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repeatedly observed n "f '‘"■"'s Hie i,;' u ,' ^''-vuvor. ■

■responsible to the people who‘'™““ State are fiduciaries of!’/
;foegistrar. (PLD 20^1:? SC '"‘'stens." [Syrd Yous-nf P ° ultimately

'i^^oeatly, i„ the case d Muhammad ^ ij J Cillani v. Assistam

' ■ '"" “ “"fa “fafaiv »f .“fafaj. M«.

*

(lit;

. reiterated that "till

■«|p
»■ f



State authority is in the mtiirr. r . ' ^
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- . ■ civil service. If i^osting/transfer are of utmost ‘

(&i.»dc) 1, J ,"1" m.d ............. ,’ i “■. S °*" iindd,

■■'"''"‘•"I'- l>.'<..;r.U dccH. ^l noMb,)il.y,.A in.iwoni ll , , ' " :iml
i;,- oruunoil impoii!ncc'''u'’'is r' li

IciJurc etc. are rcoiii/wi tl i ‘ I'ca.son that (rnwiv,,.., even liaiulej
moi-iiio of the civil service ;md cejnoiUed to tissiire'lh ‘ ^'^-■l■'liln,^ lu

;■ o*eS tUc '
■-VC.

avtho Issue of Appointnrents nod RcnK,

},

}

i

.'ii' •

A-
vals

. .14. In a■ provisions or rulos^ oi°re"'£'^i®'r cliirifcd th-u 1
. followed,.honestly and scrulluri^ F'f’ '"‘'Uor of .mnoim “r"'' ■'"•'“""ry

SC 963) and Tarfq a H’o Corruption of Ha i A • ' '>0
explicit rules govl^ut 'cF'£“ I’o-' been cliXd ‘h, 201 1 •
exercise of diLrelionafv m" 1’''°'=““- end appointmen t“«
reasonable mamicr anFn thrm I 1"— must be cniplovecr-
oxereise discretion at thei w ‘^PPoloims auSI I "’ “ '

■ evenly and justjy and thet.- . ■ ’ °' ‘‘‘b ‘''''Mtrary manner nther ii be allowed to
V- Federation ofPakistan (PLD 2oT2°SC°n9^ ''^viewable. And'fn Muh' '''w '

,. tile Courts are "duty bound F ^ '''« bcive clarified tint uT ' Yasin
not engage in any exhaustive orS fl process"'aitfoT'V°
like ihe appointment of ciT.F " °'^‘ke Executive " ? 1° f-J
to anyone's whin rnn/n - and dismissal ib°'od that just .

uicl

i)



B - Onthc Matter of Promotions

., ■ ■ including l^^oSsi^S iTmatoiSf ^ civil service

; . :j fairly and m a transparent manner. Discretion h^s to be^und”'-t ™“st be .exercised
:; ;Concept.of rule of.law upon which our system o''i.nvr ^ four corners of the ■

Slate IS bound to obey the dictates of thedaw and has '^ founded. Every authority in ilic
: ii.lierefore licld tiiat "ftjheright fto be co, sfrirerl r Personal or absolute discretion, it was: ;: «-: Civil,Servants Aei] is LitteSSonS n^"'

promotion of an officer ‘ is - a' maior ^crinn nlual and witlilioiding -of
I (Efficiency,and Disciplinary) Rules, my therefore Servants

0 be ased not only on the relevant S S r k

t. C On the Matter of Transfers and Tenure • 'V

'■ ;■ me. ^ ^i : i ■ jpevemment of I^niaro^d^SC snorwhT'^M its earlier ruling in Zahid Aklitar v.
■: ■ f iposting of a. Government servant at ti sla'tioiV acamliii'i'V T? “iot "lhe noniiid period of

: Ifbroe. years, which has-to'be followed in ‘P.itole 2, ol die .Rules of-liusine.s.s i.s
:. .fxigcncies of service a transfer before expiry if Ihit'tid ierki^r’^'''"''"’
yofthc competent authorily.";Furthermore wfo,,-. . !'tc?os.silry inihe opinion

stated-that Iransfcrs by politica] fjpurcs whirl ^^****^ h'ansfers ofcivil .scrvanls, this Court i iii 'I’o puhlio interost ui no Te , llv ^ w 1
............... ..............

|1

las
tm considcralioiis iu)i 

^ ■•or.jviary I.ikwiI Governin
••• ol/ins (1V9,S' .S'(:h/jj< y-tn-t) 'ri,
Ik: /bllowod i .......

em
, air

......  ... ol Article ISU of llir
l‘‘'■‘b.clo^s Tou Sel^^ P'-incipIes. This

IVibunals. .
D - On the matter of obeying iIRgai orders from suj^ei-iors

i thejf functions
• .;

!.
' 18.-

: .1 . :is.s'ued from higher imhirily''^‘‘h°L''foThw mJe “'‘= b>^sis of having been
would be relevant to cite the judgmen of hR Pn Con.stitution .which .must be obeyed fore '

who- ^wis s5u«l'". ‘'’'n"""'’ Marwat V. ..Goveriment 
, nctionanes in derogation to the direction oflaw wr.iV ipowers by the pubiic
COOrsCMB "

,.i» bSsr*
; S'i'rPmijab (PLD 19..W SC 530). y . °f ffis=‘Pl-aary action. Zahid Akhtar v. Government ofexpose ilie

■ E - On the- matter of posting civil servant as orncers on ■Special Duty (Q.SD)
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iM' 19.c,rci,MVUntL”‘fo r” Nlniukl bc poslcd us Oyi; oxccpl iincJci conipdlii,,.
iUM in Un, Jdujj Comiplion ciitii;, (I'l.D 2011 HC 'X;:)) Ihc Cl.uii'l liold;:"ll is well ■•cUird

hat placing an officer as OSD is tantamoum to pciVnli/.ing him because.ihc expression 'OSD' is
■■ " r "fert S:: Ae.,;,973 or the Civil Servants (Appointment Pronmtion

and tuinsfc.) Rules. 1973. Reference m tins regard may also be madcUo the'eases of Mir Shall
Nawa^ Mam v._ Goyernment of Balochistan-and others-(2000 PLC (C.S) 533), Syed Aimal 

.Hussam-.Bokhan V. Commissioner, Rawalpindi (1997-PLC (C.S ) 754) Saiiad Ahmad l-.ve'd Bhatt, V.. Feda;atiom of Pakistan (2009' SCMR 1 ^8) and Dt ^ CoC (rc?Xb^f^ St j;" v
Government ofthe Punjab (2006 SCMR 1360). ■' I'c

I

• !
If

H -
I!

. 20. The above referred pre'cedenta have .shaped the conLoiirs'of the law relalinc to civil 
■ 5‘Jonh"'r ‘'I'" “hiblished tradition of a common law iuri.sdiclion Article

• . II . "‘-‘^'dcs a question ot law or is based li|-,oii or eiuineiates a iirineiple of law lie hiiulinr

couri n? H 85)Miolding tluit a decision .given by iliis
^ ■ obliged o‘\Dn'?^cl^Ld' departmental Iltiicliotiaries wlio will be

. ooligcd.m app.y .such legal principle m other similar cases regardless of .whether or not a civil

an£S whiL k ^ precedent may be possible without difficuliy or
is itSaet a;iplicab L preeSm lUsTL I determining if a legal principle

•• Constitution^ civil sirm wmt e ’^^and 190ofllie
gdiproeecdingsbcfbrea competent tprui^

on

.i

Ni'

• - ..21.

204(2)(a) of the ConstituLn This Artirla ^ ^ ° Proceedings also under Article

Court has ciarifted the signiftcahee ofthe hw nr ^ ^ ^ ^‘eeentjudgment, the
T, held "....the Court, in and of itself ins ,0 ^ 1 enforcement mechanism, it was

. orders; responsibility for iniDlementatinnh-iV I ^ oicois and to require the implementation of its 
primarily L Rxec^tive S Tr T . other.organs of the Statei

i Somti o^liZ^ S'Sa^ ““

The 'principles oflaw enunciated hereinabove can be suniniarized 

Appointments, Remoyais and ProinoLioiis; AppoiiUmenLs, removaJs and promoiioir-

(I'ln.-piiu-ni. and ica.'ionabie manner and in the public .i * ' '

fk
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,•

':22.:-.i.

as’ under:—Ir---:- •
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: ■ " (i)
. bc;madc must
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Compelling reasons, which should be recorded i

Constitution. They a’re'^iof bound'to obeVoT '"r tillcginnee to llie Itiw tuitl the
aecordonco will, ncccptccl slul L it"''
ivcc-cl their opinion iind, if necessary, dissent. "’•'’ICiKl. ,n .such situation.s, tlicy

in vvxiiing and arc judicially rcviewablc.

or arc noi in 
musi .

such posting sliould be for the iiiinimum ncrinri -n officer is to be posted as OSD.
going on against him, such inquiry must be complctfat 1L'earl'i'esf"

, ^ 23.
administration of the machinery of the St'ate'^Alo_ decision making and 

suitability of an appointment, posting or transfer fair'''' of deciding as. to
Stale which comprises of both.the political excctiiive- -md Idvif ‘^^^'^otive branch of ihu
not interfere in the lamctioning of the executive as Innr' • h '“'’“‘'‘■'i ordinarily will
norms and acts in furtherance of its fiducim-v m ■ u t, ‘'adheres to the law and established we have rceognixed “ eS^^^ ‘’-'ioe this pelilion
appointments, promotions and transfers remains ,ule'''h°"relation to tenure, 
arbitrariness or absolute attd unfettered di:erahon.

.' sL,„kTS°»f ri”S;“ n“, "r““" “>■ cb^

. i

1)^ lM* ^ ^ (good governance)

<^'-5 r^j
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Statutory Provision.

Section 10 of the NWFP Civil Servanis Act,1973.

Posting and Transfer. Every civil servant shall, be liable to serve anvwhere ^v,thi^ or 
outside the Province, in any post under the Federal Government, or any ProMticial
Government or Local authorit). or a Corporation or body set up or established b\ am. •^uch 
Government:- ' - '

Provided that nothing conlaincd in diis section shall appiv to a civil servant
specifically to serve in a particular aro.-MM region;

Provided (uither that, wlierc a civil servant is required to serve in a post outside a
rhn n ‘^'sjeniis and conditions oi'servicc as to his pay shall not be less favourable
than those to which he would has c been eniitled if he had not been

reeiiiil(.d

service

so required to serve.

Posting/transfer policy of the Provincial Government.

All'the posting/trnnsfers shall becslriclly in public inlcrcsl and shall 
abused/misused to ^'ictimi/c the Government

All Governmeni servanis are prohibited lo e.xert political, Adminislrali' 
any other pressures upon the posting/tiansfcr authorities for 
posing/transfers of their choice and against the public interest.

All contract Govern,neni employees appointed against .ipecillc^ posts 
be posted against any other post.

Existing tenure of po.sling./l,ansfcr of three (03) years for settled areas and tu n
euIraTcas lo '"o (02) sea.s |,„

settled aicas, 01 /: years lor unadraefoo areas and one year for iiard ;

i) ■
not be.

servants

ii)
e or 

seeking

iiiy.
can ia)|

iv)

ireas.
V)

■ 79
SOR-VI (eAo) M/20WVo\X'r<l'a,';';m''-6nM; rcl,ns,iiio„ of ha., .ideiej . i.!.; I,.,...,
Bu.,i„„,.i,85.Didric,G„vc„,,„n;,R,,,cs„,a;s,,.o... :J.v;
fore, allowed,, make P„s.inerrra,ulir,„h,cc, ro oi,s,..„ ...we of pdi.v Lies " ' "" ............
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Nice versa, specific approval of the Governor, NWFP shall be
obtained.

' Provided that the

. Chief Secretary FATA.’
Naib

■visions shall rest in Additional

All Oificcis/officials selected asainst 7nnp i/pata i. ■ i 
Services should compulsorily sefve m FATA ^ f 'u 

each -grade. This should stirt fm • eighteen months in
. each scale/grade of each cadre scales/grades downwards in

.Ornccrs may be posted on executive/adminlsirativ 

'J-u., domicile - ex-ccpl Di.siricI Coordinali,,,,
‘ >1 ^ )s/Supcnn(ciulcm of Police 

.l■oHce (DSP) shall not be posted
■ot his area/residence is situated.

No posting/transfers of the officers/officials 

Regarding the. posting of husband/wife, both in Provincial
iKie possible would be made 

the public interest. ■ .:

e posts in the Districts of
andOf'l'ccrs (D.C.O.S)

(bl ). Similarly Deputy Superintendent 
at a place where the Police Station (Thaana)

of

on detaiiment basis shall be made.

c services, efforts
to post such persons at one station subject to

■■

I

All the posting/transferring', authorities 
the unmarried female 
tlieir parents. ■

may facilitate'the posting/ transfer of 
government Servants at the station of the residence

3

of

piTicc.rs/officials except DCOs and DPOs/SPs who 

year may be posted; on their option on posts i, 
and be allowed to serve there till the retirement

are due to retire within 
in the Districts of their domicile

one

kidded vide circular leiterNo. SOR-VI/EtS:AD/l-4/2010/Vol -VlU dated 20^^' March, 201

:• p /

]
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/‘DCOs and DPOs who

Xii) hv terms of Rule 17(1) and (2) read with Scheduie-ill of the NWl-P 
, Government Rul^es of Business ! 985, transfer of officers shown in column 1 of

!n cSi officer

. J

—_________ Outside the Secretariat
Officers of the all Pakistan Unified (iroupTc \ 
DMG, PSP including Provincial Police Officers I 
in BPS-18 and above. i

Chief Secretary in consultation
bslablishniem Departniem arid Depnrinient 
concerned with the approval of the Chief 
Minister.

2, Other officers in BPS-i7and above to he posted 
against scheduled posts, or posts normally held 
by the APUG, PCSIEG) and PCS(SC0. •do-

3. Heads Of Attached Departments and other 
Officers in B-19 & above 
Departments..

. -do-
in aM the

In the Secretariat
Secretaries

C.hicl Secretary with the approval of the 
Chief Minister,

2. . Other OlTlccrs of and above the rank 
of Section Officers:

a) Within the Same Department

b) Within the Secretariat from one 
Department to another.

fficials up to the rank of SuperiniendcmT

a) Within the same Department

b) To and from'an Attached Department

■ c) Within the Secretariat from 
; Department to another

—1.-..

.Secretary of the Oepanmeni concerned.

Chief scerelafy/SecrelaryEsIablishnienl.
i

3. .
Secrctnrj* ol (he Department

Secretary of the Depaitmctn in consultation 
"'iih Head of Attached Department 
concerned.

concerned.

• :

one
Secretary (Establishment)

"r

xii!) While considering posting/transfer 
shall keep'in mind the following- proposals all the concerned authorities

■•s-

,To ensure the posting of proper persons 
Performance Evaluation Report/annual 
present record of service, pcrfonuance on ^

. the past and general reputation with focus 
. concerned officers/ ofneiais be considered.

on proper posts, the 
confidential'reports, past and 

post held presently and in 
' on the integrity of the

b), Tenure on

: , Added vide Urdu circular letter NolSOR-v'i {i:&AD)/)-.i/2il05, dated 9-9-2005.

T".
' . I* 1 ’ .

• Vf'-
► ' . 7.

• i

i
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fc BEFORE THE KHYBER APKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
:o I ;

! V
<•

Appeal No.1346/2013 ■ > 5 5- V5 ,■» .

;
>

Appellant. -HV

, Muslim Khan
Ex-Assistant Agency Education Officer 

AEO Officer Bajour Agency

.V
■ s ; Z':

I■

i ■> t
•, ? ’
i.VS.

Respondents.1. The Additional chief Secretary FATA Peshawar

2. The Secretary Education FATA Warsak Road Peshawar.

3. The Director Education FATA Warsak Road Peshawar
?

:
r

Para wise Comments on Behalf of R.No.l, 2 & 3
Ai

Prelim in ary objections.
%

1. That appellant has got no cause of action/locus standi to file the instant appeal.
2. That the appellant has not come to this Tribunal with clean hands.
3. That the appellant has concealed material facts from this tribunal.
4. That the appellant is estopped by his conduct to bring the present appeal.

5. That the appeal is time barred.
6. That the appeal is bad due to non-joinder of necessary parties. 

Resoectfullv/Shewith

I-

i

ir-1

i.I. No comments. Pertains to record.
» ■

2. No comments. Pertains to record.
3. No comments. Pertains to record. However transfer comes within terms and 

conditions of service and civil servant is to serve any where.
4. No comments. Pertains to record.
5. incorrect. The appellant has been worked for a period of four years out of five 

criteria issued by the Competent authority for the posting of Assistantyears as per
Agency Education Officer. As the appellant was transferred on administrative 
ground in the interest of public service. Copy attached. Annexure "A".

Grounds:

A. Incorrect. The appellant transfer order has been issued on administrative ground for 

the smooth running of the department and is in accordance with law.

B. Incorrect. The appellant is a gazettei(officer in BPS -16. The competent authority for 

the transfer^^^ of BPS-16 is R.No. 2 and not R.No.3.

C. No. Comments. As explained above in Para A.

D. Incorrect. It is clear in the criteria issued by the competent authority for the posting 

of Assistant Agency Education officer from Para No. 7 that maximum periods will be

i



r

t

% 5 years baseion good performance otherwise the incumbent could be posted out any

time on administrative grounds/poor performance.

E. Incorrect. As explained above in Para D.

F. Incorrect. The order of the appellant was issued by the competent authority in the

interest of public and for the smooth running of the Depdrtmeh t. I

6. Incorrect. No Political interference was involved in appellant transfer^^ds the order 

has been issued on administrative ground.

H. Incorrect.

/. No comments. As explained in above Para's^ i

J. Incorrect Each and every case has its own merit and circumstances.

K. Incorrect.

L The respondents also seeks permission to advance other grounds at the time of 

argument. *

rt

' » *.t .

JJ . V

i

. :•.

f •

J

; i

In the light of above facts it is humbly preyed that the appeal ma)p^ery^indly 

be dismissed having no iegal force. \

> Addle: Chief S^rM^FATA)^ 

FATA Secretariat Peshawar

1;

Respondent No. 1

i!

\ > s

>
SecretaryjEducation FATA 
FATA ^c/etar^t Peshawar

Respondent No.2.

Director Education 
Warsak Road Peshawar.

Respondent No.3
I .

:

11

I
I

1

y
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AFFIDAVIT t

We the above respondents do hereby declare and affirm that the above,comments are true

1
'f• . !i I from thisand correct to the best of our knowledge and nothing has. been concea !

^, Ji !r •',r
Honorable court.

I,
i

Addle: Chief Secr^am^TA)

FATA Secretari^ Peshawar
Respondent No. 1

j

r

:
t Secretary ideation FATA 

FATA sicretarii^Peshawar
Respondent No.2.

■

f

iI
i

Director Education FA^A
Respondent No.3

Warsak Road Peshawar.

]

\ .
!

5

5

.;

i
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DIRECTORATE OP EDUCATION 
(FATA), SECKETA2UAT 

WARSAK ROAD PESHAWAR 
Phone No. 091-9210166 Fox No. 091-9210216

i c.

•' - / ;'S?'.TW^rirBiLi
. ^

t-

Datod Peshawar the 26^ July, 2013 I
i.

NOTIFICATION :
;*

Nq.SO (FATA/Edul/1-30/2013; On having spent last four years out of five on 

administrative post of AAEO Bajaur, despite the fact that he was transferred on 

administrative grotinds previously also; Mr.' Muslim Khan AAJM, Bajour BS-16 ||
is hereby transferred and his services are placed at the disposal of Directorate of 

Education FATA With immediate effect for .farther adjustment in a school 
against an appropriate post. ' . =

I

I
IIj

Secretary Education FATA
A • PEndst: No & Pate even: /7fi

Copy forwarded to:

1. The Director Ekiucation FATA, FATA Secretariat Peshawar.
2. Agency Account Officer Bajaur Agency.
3. Officers concerned.
4. ' PS to Secretary Education FATA, Governor’s Secretariat Peshawar.

S'

I
ifc:f.

-.f^z

PA
/

attested
i

I
r
f?

y
f/
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%
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1346/2013

Muslim Khan Appellant

Versus

The Addl: Chief Secretary FATA and others Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE 

TO REPLY FILED BY RESPONDENTS NO.1-3.

Respectfully Sheweth,

Preliminary Objections:

Preliminary objections raised by answering respondents are erroneous 

and frivolous, the detailed replies thereof are as under:-

' Y That valuable rights of the appellant have been infringed 

through the impugned order which has been challenged through 

the instant appeal under the law, therefore, appellant has got a 

strong cause of action and for that matter locus standi to file the 

instant appeal.

,0
\\

IT That appellant has approached the Hon'ble Tribunal with a 

bonafide claim inas much as he has been treated in violation of 

the law.

III. That all the facts relevant for the disposal of the instant appeal 

concisely have been incorporated in the appeal anc nothing has 

been concealed from the Hon'ble Tribunal.

• *,
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That appellant has challenged the impugned order within the 

meaning of Section-^4 of the Khyber Pakhtunkhwa Service 

Tribunal Acts, 1974. It is a settled principle that estoppel does 

not operate against the law.

IV.

V. That the appeal is within time.

VI. That all necessary and proper parties have been arrayed as 

Respondents in the instant appeal, hence the question of mis

joinder and non-joinder is misconceived.

Facts:

1-2. Being not replied hence admitted.

3. Incorrect. The transfer/posting is governed by the 

Transfer/Posting Policy formulated by the Government and the 

same cannot be violated.

Being not replied hence admitted.4.

5. Incorrect. The transfer is effected in the public interest or in 

exigency of service but in the case in hand the transfer order has 

been issued in violation of the rules arid law and prematurely by 

an incompetent authority and therefore is not sustainable in the 

eye of law.

Grounds:

A. Incorrect. Transfer order cannot be issued on administrative 

grounds, therefore, the impugned order is violation of law.
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Incorrect. The impugned order has been issued by 

incompetent authority.

B. an

C. Being not replied hence admitted.

D. Incorrect. The Transfer/Posting Policy has been violated. The 

appellant has been transferred prematurely. Moreover, the 

performance of the appellant was upto the mark. |

E. Incorrect hence denied.

F. Incorrect. The transfer order has been issued illegally and 

against the public interest.

G. Incorrect. The impugned order is the result of the political 
consideration.

H-K. Incorrect hence denied.

It is, therefore, humbly prayed that the reply of answering 

Respondents No. 1-3 may graciously be rejected and the appeal as 

prayed for may graciously be accepted with costs.

ppella
Through d

Kh^J^#^Kniaii 
Advo^cf, Peshawar

Dated: If /03/2015

Affidavit
I, Khaled Rahman Advocate, as per instructions of my clients, 

do hereby affirm and declare on oath that the contents of this rejoinder 
are true and correct to the best of my knowledge and belief and 
nothing has been concealed from this Hon’ble Tribunal.

attested &


