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Appellant ~absent.» Learned counsel for the apllaellarit is also absent.

- Mr. Muhammad Jan, Deputy District Attorney for thé respondents present.

Case called but neither appellant nor his counsel turned up. The present

_case pertains to the year 201“3.. Corisequéntly, the present service appeal is

, dismissed in default. No order as to costs. File be consigned to the record
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ANNOUNCED - S

12.02.2019 R @ /
(M.ZAmin Khan Kundi - (Muhammad Hamid Mughal)

Member : Member




07.08.2018 Junior (o counsel for the appcllalit and Mf‘ Muhammad Jan learned

Deputy District Attorney present. iumon o counscl for the appellant
requested for ad;otnnmcnt as senior counscl 1s not in atlendance.

Adjourned. To come up for ar guments on 02 10. 20]8 beforc D.B

(Muhammad Amin Kuncll) ‘ (Muhammad Hamid Mughal)
Member I - -Member
3 . .
02.10.2018 Junior to counsel for the appellant and Mr. Riaz Ahmed

Paindakhel = Assistant Advocate. General for the respondent

present. Junior to counsel. for the appellant seeks adjoumment

on the ground that his ‘seniof is not available today Adjourned.
- To come up for arguments on 09.11.2018 before D.B.

A '&\/

(Hussain Shah) , o (Muhammad Hamid Mughal)
Member S e Member
09.11.2018 ‘Due to _retirement ~of Honjble_ Chairman, the

Tribunal is defunct. Therefore, the case is adjourned. To
come up- on 18.12.2018.

i T

18.12.2018 Junlor counsel for.the appellant Mr"Ayoub Amm Advocate
. : r! f
present Mr. ‘Muhammad Jan, Deputy Dlstrlct ‘Attorney for the
[ ]

respondents -present Junior counsel for the appellant requested for
adjournment on the ground that learned senior counsel for the

appellant is busy in the Hon' ble Peshawar ngh Court Adjourned

To come up for arguments on 12.02. 2019 before D. B

L

(Hussaih Shah) - " " (Muhammad Amin Khan Kundi)

Member , . Member

i’.:
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B ':'.(}7.2.2()']‘\.15‘32‘1 '-; .+ Clerk of "cxl)l'insel-i éﬁd Mr. Ziaullah, Deputy District -
| o :"g“x":‘} ’ },’ : lAttbfney for tﬁe ;eépéndénts present. The ‘Learned counsel for
: L ’,-"/" - the aﬁpellant was stated to be busy before the august Supreme

Court of Pakistan. Seeks adjournment. To come up for arguments '
1 on 10.04.2018 before D.B.

<

Junior to counsel for the appellént and Asst: AG for
respondents present. Junior to counsel for the appellant seeks

adjournment. Adjourned. To come up for arguments on

21.06.2018 before D.B. ' | ' )

(Ahr;jH(assan) (M. Hamid Mughal)

- Member Member
: |
: f
21.06.2018 - Counsel for the appellant and Mr. Muhammad Jan, DDA

for réspondents present. Counsel for the appéllant seeks
adjournment. Adjourned. To come up for order on.07.08.2018
before D.B.- ‘

o/ o

(Ahmdd Hassan) ' (M. Amin Khan Kundi)

Member -*Member




1346/2013 . : | .
- 07.06.2017 ' _ Clerk of the gounsel for appellant present. Mr. i_;Z'ivaullah, Députy
. District Attorney for the respondents also present. Clerk 3ﬁ.}he counsel for
e . . : . 3\
a? - appellant requested for adjournment. Adjourned. To come upfor arguments
i on 06.10.2017 before D.B. o < \\
(GUL KHAN)  (MUHAMMAD AKQ—IAN KUND)
MEMBER o . MEMBER S
S _ ;
06.10.2017 Agent to counsel for appellant present. Mr.
‘Muhammad Jan, Deputy District Attorney for respondents
present. Agent to counsel for >appellant seeks adjournment.
Adjourn. To come up for arguments on 28.11.2017 before D.B.
, : -
Mglﬁber >mber
(Executive) (Judicial)
28.11.2017 : Clerk to counsel for the appellant and Addl: AG for

respondent present. Clerk to counsel for appellant seeks
adjournment as his counsel is not in attendance. Adjourned. |

To come up for arguments on 07.02.2018 before the D.B

Member




25.10.2016

23.02.2017

D.B.

respondents present. Arguments could. not be heard due to non-

availability of learned counsel for the appellant as well as the learned

Member (Judicial) Mr. Muhammad Aamir Nazir is on leave, therefqre,'f

Bench is incomplete. To come up for arguments on 25.10.2016 before

e

MEMBER

Clerk to counsel for. the appellant and- Mr. -
|
Muhammad Jan, GP for respondents| present. Clerk to
counsel for the appellant requested for adjourmnent. To

come yp for arguments on 23.02.2017 before D.B.

Chgygpman

"Clerk to counsel for the appellant and Adll: AG for
respondents present. Clerk to counsel for the appéllant
requested for adjournment as counsel for the appellant was | -
busy before Peshawar High Court, Peshawar. To come up

for arguments on 07.06.2017 before D.B.

AAMIR NAZIR)

(AHMAD HASSAN)
MEMBER
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11.03.2015 Agent of counsel for the appellant and Add!: A.G for respondents

_present. Rejoinder submitted. The appeal is assigned to D.B for final

Chéﬁan

hearing/arguments for 01.10.2015.

01.10.2015 Clerk to counsel for the appellant and Mr. Ziaullah, GP for
the respondents present. Clerk to counsel for the appellant

requested for adjournment. Request accepted. To come up for

o e 4374

N

Member _ ber

o o ~ Clerk to counsel for the appellant and Mr. Ziaullah, GP for
16.03.2016 .- o S
- ' ~ respondents present. Clerk to counsel for the appellant requested for
adjournment as counsel for the appellant stated to be busy before the
Hon’ble Peshawar High Court. To come up for arguments on

\/'n. L « 1/ " before D.B.:
[ ¥ 4

|~
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28012014 , C : '/’lpp'ellant’in person and AAG for the respondénts present. . "

: Wntten reply .has not been recelved Another chance is’ glven for

written reply/comments posmvely, on ﬂ 4. 2014

. L 11.4.2014 4 Clerk of counsel for the appellant and Mr. Daud Jan, Supdt.
FE I RPN for respondents w1th AAG present Wrrtten ‘reply has not been
3 ‘ recerved A last chance is gtven for .- wrrtten reply/c0mment on |

21 7 2014

CE - 172004 | Clerk of counsel. for ihe appellant and MrCBaistaan, Supdt. f
G, Yo - respondents wnth AAG present Wrrtten reply/para-wrse comments’
L | I recerved on behalf of the respondents copy whereof is handed over t
the clerk of counsel for.the appellant for rejomder on 26 11.3014.
! : ' 262'11:2014 BN " No .one 1s present o behalf of the appellant Mr Muhammad
e o Adeel Butt AAG for the respondents present The Tnbunal is mcomplete

To Come up for re}omder on 11. 03 2015

T P S Rgad%_. y




M plenglin(Clir . -

30.09.2013 : " Counsel for the appellant present and heard on preliminary. »

o
Contehded that the appellant has not been treated in accorf.iiance';\(i't-(h‘ R
" the law/rules. The impugned as well as transfer orde?havebeeri issued
bS/ the inc;)mpetent aﬁthority. Moreover the irﬁpugned frérisfer order
dated 06.08.2013 is pre-mature against which he filed deparﬁnental
appeal but the same has been rejected v'ide letter dated 11.09.2013,
hence the present appeal on 17.09.2013. Points raised at the Bar |
need consideration. The appeal is admitted to regular hearing s-ubjed '
to all legal objections/limitation. The appellant is directed to deposit -
the security amount and process fee within 10 'days. Thereafter, |
notice be issued to the respondents. Counsel for the appellant also
submitted -an application for suspension the operation of the
impugped orders dated 26.07.2013 and 06.08.2013 till the final
dispdggl of the instant appeal. Notice of application should also be
iésuéd to the respondents for reply/arguments. To come up for'

written reply on main appeal as well as reply/arguments on stay

~ application on 18.11.2013.

_ Member.
y ‘ (_\ _ -

) C/ ‘ = 30.092013 This case bf: put before the Final Bench,
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Form- A~ "

* R0

FORM OF ORDER SHEET
Court of ‘ ' |
* Case No._. 1346 /2013
S.Nb; :béte-of order Ordér or other proceedings with signature of judge or Magistrate
N Proceedings"
1 |- 2 3
1 17/09/2013 The appeal of Mr. Muslim Khan presented today by Mr.
| Khaled Rehman Advocate may be entered in the Institution
Register and put up to the Worthy Chairman for preliminary
hearing.
/
| Q%
REGISTRAR
2

g This case is entrusted to Primary Bench for preliminary

hearing to be put up there on 50 - 3 "& 0 7 g

"
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Service Appeal No. ligé /2013

.....................................................

“{ Muslim Khan

®BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

................................................................

: The Govt. of KP and others

Versus -

" weeeeeoAppellant

oooooooooo

| Selection and transfer order
3 | ofappeliant 10.04.2010 A o-7
Appellant’s transfer order to
4. | GHS Ghazi Baba Bajaur 16.11.2011 B o -0
Agency
| 5. Order therel;»y above transfer 02.12.2011 C p -1/
| order was withdrawn
Order of appellant’s .
6. |adjustment at GHS Khar 12.02.2013 D o— (&
. | No.2, Bajaur Agency '
’ 7. Departmental Representation 14.02.2013 E o ~/3
Order of appellant’s re-
’ 8. | adjustment as AAEQ, Bajaur | 26.03.2013 F o-1Y
| Agency
: g, |Impugned transfer 26.07.2013 G p- 18
Notification :
10. | Impugned adjustment order 06.08.2013 H o-(l6
- 11. | Departmental Representation I [ -18
12. | Impugned appellate order 11.09.2013 J o %
ey ‘Extracts from the case of
""" .| ANITA TURAB
14. | Transfer/posting Policy
15, | Wakalat Nama N

Dated: /7 7 09/2013

Through

Khyber Bazar, Peshawar.
Cell # 0345-9337312




PRAYER:

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal Ni).! 5(;{ é /2313

B2 Poo
| i %
Muslim Khan, | | et .%" E@
Ex-AAEQ, office of the ' =
o - ‘ | M m,ﬁa,
Agency Education Officer J'j
Bajaur Agency ...........o.ooiiiicie, Appellcmt
Versus
L. The Additional Chief Secretary !
FATA Secretariat, Warsak Road, Peshawar. |
|
2. The Secretary Education (FATA) |
FATA Secretariat, Warsak Road, Peshawar.
3. The Director Education (FATA)
' FATA Secretariat, Warsak Road, b
Peshawar. : ........Respondents

~ SERVICE APPEAL UNDER SECTION 4 OF THE

KHYBER PAKHTUNKHWA SERVICE' TRIBUNALS

~ ACT, 1974 AGAINST IMPUGNED ORDER DATED

26.07.2013 WHEREBY  APPELLANT \TNAS
TRANSFERRED FROM THE POST OF AA}E\O,
BAJAUR AGENCY AND HIS SERVICES WERE
PLACED AT THE DISPOSAL OF DIRECTORATE
OF EDUCATION FATA AND THE ORDER DATED
06.08.2013 AGAINST WHICH HE ° FILED
DEPARTMENTAL REPRESENTATION BUT THE
SAME WAS REJECTED VIDE LETTER DATED
11.09.2013. | .

. |
- On acceptance of the instant appeal, the lmpugned

order f*atcd 26.07.2013 and the consequent order ddfu




4/ | | | ~ |
| ' 06.08.2013 may graciously be brushed aside by allpwing
the appellant to be posted as AAEO Bajaur Agency! ‘ |

o i
- Respectfully Sheweth, ' |

|
Facts giving rise to the present appeal are as under:—!

1. That on 10.04.2010 (Annex:-A) appellan‘é was :
selected and transferred to the post of AlAEO,
Bajaur Agency after observing all the |codal

.. . |
formalities for a period of five years. In pursuance

post of AAEO, Bajaur Agency and p'erfqrmé;d his
duties to the entire satisfaction of the high-ups.
|
2. That on 16112011 (Annex:B) willthout
completing his tenure of five years appellant was
transferred to GHS Ghazi Baba Bajaur Aéency
against which appellant preferred a Represemj'ation
and accordingly the order dated 16.11.2011; was
withdrawn on the gr'o‘und of incompletion of five
~years tenure vide order dated 02.12.2011 (Amizex:-

|
C). - i

o . .of the order éppéllant took over the charge (i)f his ' . ;
: o |

!

I i
3. That on 01.02.2013 again appellant was transferred : -

to GHS Top Mandal, Bajaur Agency but the (‘;Tvrder

was modified and appellant was adjusted at GHS

Khar No.2, Bajaur Agency vide order dated

12.02.2013 (Annex:-D). |
o |

: |
4. That being aggrieved of the order ibid, | the
appellant challenged, the same through a
. |
departmental ~ Representation  on '14.02.2i013

(Annex:-E) but during the pendency | of ' L




Grounds:

A.

. Constitution of Islamic Republic of Pakistan,

o)
J

Representation  vide . order dated 26.03.2013

-(Annex:—I;’v)~ appellant was re-adjusted againist the

post of AAEQO, Bajaur Agency. ; -
. l [

That within a short sp‘an thereaftef, appellar;lt was
again subjected to another transfer quite

: : |
prematurely vide Notification dated 26.07.2013

(Annex:-G) issued by Respondent No.2 and

adjusted at GHS Shago Bajaur Agency vide! order
dated 06.08.2013 (Annex:-H). The appellan? filed

a departmental Representation (Annex:-I)
E

- thereagianst but the same was rejected! vide

appellate order dated 11.09.2013 (Anne;bc:-J),

hence this appeal inter-alia on. the foll(')wing

grounds:- ' |

That Respondents have not treated appeliaint in
accordance with law, rules and policy on subject
and acted in violation of Article 4 of the

1973

and unlawfully issued the impugned orders, \:gvhich

are unjust, unfair and hence not sustainable in the

eye of law. ’
That the impugned transfer order has been iissued
by an incompetent authority because for the post of
AAEO Respondent No.3 is the comp!etént

authority whereas the impugned order has (been

 issued by Respondent No.2 which is thus void, ab-

initio, ~ Coram-non-judice and  hence | not

!

e e S s A i e i e o




sustainable.

~ That appellant has been transferred for a tenure of

: |
five years and before the completion of the period
' !

of five years the impugned order has been ]issued

which is thus premature and as per the Jud:gfnent
of the Apex Court in ANITA TURAB’s case
(Annex:-K) the tenure of a posting shall be
respected. | |

I
That the ground mentioned in the appellate or!ider 1S

- also misconceived and fallacious because als per
the subsequent orders dated 02.12.i20] 1,
12.02.2013 and 26.03.2013 the earlier fenuqe has

been broken, therefore, the impugned appellate

order is also without lawful authority and hence
|

not maintainable.

That the impugned transfer order is agains‘|t the

transfer/posting policy .(Annex:-L) issued by the

competent authority, therefore, the impurlgned

‘orders are not maintainable on this ground also.

|
That within a short span, appellant has !been

sdbjected to numerous transfer orders which is
against the principle of good governance( and
public interest. :

| ~ |
That the impugned order is neither in the public
interest nor in exigency of service but is Hased

upon politicél considerations which is prohibited

by the law aimed, therefore is not maintainable.
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L.

appc,al may graciously be accepted as played for above.

the time of argumients.

_ ‘ |
That the impugned order has been issued '|during
the period of ban. |

S L
That the order impugned 1is based i| upon

administrative ground-which is not legal ’blecause
transfer is not a penalty “under the law and

administrative ground cannot be made the reason
l
|
|
That the appellate order is illegal as no| valid

for transfer.

reasons and grounds as per Section 24A of the

General Clauses Acf,: 1897 have been giv||en n

Il

support thereof.

That the impugned orders are in violation of the
Judgments of the'Apex Court as well a_si this
Hon'ble Tribunal. g

| | |
That appellant also begs to submit other grourlilds at
|
|
|

It is, therefore, humbly prayed that the mstant ‘

Any other relief as deemed appropriate ir|1 the
|

circumstances of case not specmcally asked for, may also

be 01anted to appellant. ' I

Dated: /? / 09/2013

Through
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.____ /2013 ) |

C MuslimKhan ... Appli{cant.

Versus '

The Addl: Chief Secretary FATA ete.......... ReSponems

Application for suspending the operation ofI the

~ |
impugned orders dated 26.07.2013 and 06.08.2013 till

the final disposai of the instant appeal. !

1

Respectfully Sheweth, |

I That the above titled service appeal is being filed
l

today which is yet to be fixed for hearing.

- 2. -That the facts alléged and grounds taken in the

body of main appeal may kindly be as an Ai‘n:;egral '

part- of this application, which make VOL‘lt an
excellent prima facie case in favour 01;’ the

appellant. |

3. That the balance of convenience also lies in f%avour

of appellant and in case the impugned orderis are
not suspended the appellant will suffer irreparable

loss. » l

It is, therefore, humbly prayed that on acceptance

of this application; the operation of the impugned orders

TR
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dated 26.07.2013 and 06.08.2013 may graciou%iy be
|

suspended till the final disposal of the appeal.

Through

Dated: (% 09/2013 |

Affidavit |

I, Muslim Khan, Ex-AAEOQ, office of the Agency
Education Officer Bajaur Agency, do hereby affirm and
declare on oath that the contents of this application are
true and correct to the best of my knowledge and belief
and nothing has been concealed from this Hon’ble

T_ribunal. A |
s Deponent

der
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DIRFCTOR/\'IEOF Ol DU C‘*L_Q N, FAT/, SE(,RI“I‘/\RIAI I’L.\HAW/\R
FIRANSELLR,

Mr. Muslim Khan ST GLHS ljntw:u‘ Bajour /\L-u‘lc'y
pay & BPS against the vacant post of’
effect from thc date of lal\mg

18 here l)y (ransferred on his own

AALO i in the omco of the AEO Bajaur Agency with
over chm ge. P

NGTE: ! é.ﬁ - ﬁo fﬁﬁ, '
1. Charge report should be submltted to all concerned - i R
2. TA/DA etc. is not allowed SR i oL A

. B (FAZLI MANAN)
: , ‘Director Education
' FATA NWFp Peshawar

Lndst No0.4962- 4962-66/A-12/Muslim Khan AAEO

Copy forwarded to the: -
1. Agency Education Ofﬁcm

Dated Pesh: the 10/04/20io

Bd_]dlll Agency w/1 to hxs letter No 7133 dated .
7.4.2010. A
2. Agency Accounts Ofﬁcer Bajour Agency at Khar™-
3. Headmaster, GHS Batwar, Bajaur Agency. '
4. PAtoDE FATA
5. P/File.
: Sd/ :
DY DIRECTOR EDUCATION

FATAN.W.F.P. PESHAWAR
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DIRECTORA'TE OF FDUCATIO ]
TRANSFER = | '

Being SET (Scuence) and j Jum to other SETs in BZIJOUI’ Agech, Mr Mushm

-Khan SET {Scuence) working.a; AAEQ in tr e office of AEQ Ba)our Agency Is hereby

transferred in his owh pay and scale té'G HS Ghazi Baba, Bajour Agency hgemst vacan

post with lmmedlate effect tn the mterest of publtc service. - o a8

NOTc |

1, C«,harge report should be submitted to all concerned.
- o, h B :

2 TA/pA etc: is not allowed. '

.‘ ' ]

/ 4 77,- -
Endst ‘No. /A-12/Musllm kha
- Copy forwarded to the:- -

-

1 Agency Educatlon Offlcer Bajour Agency at Khar wuth the dlrectlon ) . '

’II

SECRETARY
ADDMN &COORDIN TION '
FATASECRETARI T '

A
- to submit a panel of at least 03 semor most SETs each for the result'ant vacant

~ "posts of AAEO as- per. prescnbed d:nterla already conveyed to you vi
. ) j ’ i

ofﬁce No.. 1736 dated 6- 10-2011

. 2 Agency Accounts Offxcer Bajour Agency at Khar -
o3 Headmaster GHS Ghaz: Baba, ajour Agency

4"PAtoDEFATA - |

:le thas ' \~&—~;~;







FELE DD FATR PESHSLSE

"DIRECTORATE OF EDUCATION, FATA ShCRETARlAT PESHAWAR
CANCELLATION OF TRANSFER ORDER

The transfer order in respect of Mr Mushm Khan AAEO
Bajour to GHS Ghaz» Baba (Bajour) as SET tssued vide thls D:rectorate Endst: No

: 19477 80/ A- 12/Mushm Khan AAEQ dated 16- 11 2011 is hereby. wzthdrawn due to

hiS incomplete tenure (Iess than 05 years).

NOTE e

1 Charge report should be submitted to all concemed

2 TA/DA etc: is.not allowed.’

o - . (FAZLI M'ANAN) |
' L Dmscroa Eoucmzom {FATA)
90803 7 S Y
End t:No. __ /A-12/Mu5':m I\han AAEO Dated Pesh the ------- 011
Copyforwardpd to the L ‘ S o
/"1 1 Agency Educ=*|on u*fue* Bajour A ncy at Vha" oo

x/' - 2 Agency Accounts Offlcer BajJJi’AgCﬂCV ut Khar
3 Headmaster GHS Ghazi Baba, “e\jOUI’ Agr.ncy

4 Psto Addl Chlef Secret tary EATA
Y PS5 Lo Seciatary A&C FATA

R
L
g1
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2R CTORATE Of EDUCA I'!ON FATA SECRETAIAT, PESHAVY \‘/AI{':
" CORRIGENDUM
‘ _In partial modification of FATA Secretan'at Social Sectbrs Department order

issued under No. FS/SSD/SO(E}AAEO/253-59 dated 01/02/2013 Mr. Musltm Khan .

AAED under order of adjustment at GHS Top Mandal Bajour Agency occurrmg at
S/No.4 is hereby re-adjusted ot GH< Khar No 2 Ba;our Agency agamst newly created
SET (Sc) post

R .

Note:
';"he terms & conditions of f"s r°-ad; Jstment w:l, be the same.as athu 'y

prescnbed in the above mentloned order of FATA Secretariat.

. , * (ROZ WALI KHAN )
. BRI Dmscrbn EDUCATION (FATA) |
Endst No: /A—lZ/Musl:m Khan AAEO Dated Pesh the ------- 2013

Copyfarwardedtothe~ AR . ‘f . ‘-, »

4o v

1 Sectton Oﬁlcer (Edu), Soc101 Secto rs Department FA TA Secretarrat
2 Agency Educatlon Oﬁ/cer Bajour Agency at Khar w/r to his’ No 4179 dated
¥

."'-

04/02/2013 - '} 1, i *E g o ‘ ‘ 1. ’? . 'i
3 Agency Accounts Ofﬁcer, BajourAgency at Khar o o - . '> /
’ 4 Headmaster GHS Top Mandal SajourAgency - . ‘
5 Headmaster GHS Khar No. 2, B:uour Agency
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 his taking over chargc Vice Mr. Abdul Haq AAEO promoted as Headmaster. . . '

/4’/\%/& (F

RIREALT )RA'IFOF EDUC’\TEON PA!A‘i[ (‘RFTAIA'] PL’SH/\WAR |

© RE-ADJUSTMENT

Mr. Muslim Khan SET (Sc) GHS Khar No. 2 Ba;our Agency is hereby re-adjusted
as AAEO in the Agency Education Offrce, Bajour Agency with effect from the date of

NOTE: : o -E. . L S
1 Charge rebort should be submitfe_fd to all concerned. B i
2 TA/DA etc'is not allowed | I ‘ A
31 inc order will taka offect as & when the post vacated by Mr. Abdul |-|:1‘¢,| |:
AAEO, : ' :
© . (MUHAMMAD ISLAM BANGASH)
oo . . . i g DIRECTOR EDUCAT'ON (FATA) B -
o féz? 7 é&/ 5” .
Endst: No. A- 12/Muslum Khan SET(Sc) Dated Pesh th -------- 2013
Copy forwarded to the . . o .‘. - J,.' i. : ‘

PS to Governor Khyber Pakhtunkhwa fok inforfpatioh v

Agency Education Officer Bajour Agency at Khar

1
2
3 Agency Accounts Officer, Bajour Agency at Khen
4 Headmaster GHS Khar No.2, Bajcur Agency "~
5

P.A to Director Education FATA
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DIRECTORALTE OF anuca'rxorar | /

" (FATA), SECRETARIAT > ]

: WAKSAK FOAD PESHAWAR /ﬁ /"’/\/ f ‘ 2
Phone No. 091-9210166 Fax No. 091-9210216

, Dat;cd Pcsha\ygr the 26t July, 2013

NOT 'b‘li‘é\TION . . ! .j

!

No.SO ;’FAI‘A[Edu[[l 30[2013 Oon havmg spent last four vea.rs out of five on
adrmmstratwe post of AAEO Bajaur, despxte the fact that ‘he was transferred on
adrmmstratwe grounds previously also, Mr’ Mushm Kh%an AAEO Bajour BS-16
is hereby transferred -and his servzces are placed ‘at the d1sposal of Dxrectorate of
Educatlon FATA with unmedxate ﬂffect for ﬁ.trthex a.djustment in a- school
against an apprapriate post R : S

Secretary Education FATA
Endst: No & Date even: / ,71%.” 032 |

"‘op) forwarded to:

1. The Director Educatlon FATA FATA Secretanat Peshawar

2. Agency Account Officer Bajaur Agency.

3. Officers concerned.

4: PS to Secretary Educatzon FATA, Govemor s Secretanat Peshawar

ATTESTED




( UIREET[]RA]E OF [DUEATII]N FATA SEL FETAIAT P[SHAWAR /’/VW

© ALIISTMENT _ /Z,,‘-m
Eunsequunt upon removal from AAED post and placement of his services at the -

‘diSpusal of this Directorate vide S.0 (Fdu) FATA Secretariat Endst: Na, SO(FATA/ Edu)/ - SB/ 208
dated 26//7/ 2[]!3 Mr. Muslim Khanis herehy pusted/ad;usted at GHS Shagn BB]UUI‘ Agency an
- his own pay & scale against vacant post. -

-NOTE-

| Charge repnrt should be submitted to all cuncerned
2 TA/DAetc is not alluwed

(ROZ WALI KHAN) -
* DIRECTOR EDUCATION (FATA)

Endst: No. @ﬂfj/ E-IQ/ Musiim Khan Ex-AAEL Dated Pash theé’l‘/‘@(‘ 013
¥ o - . . )
' i Copy forwarded to the:- | o
. "73‘;f‘%l w. " Seation Officer (Edu) FATA Secretariat w/r to his letter mentioned above, -

Va Agency Education Officer, Bajour Agency at Khar ‘

3 Agency Accounts Dfficer , Bajour Agency at Khar

4 Headmaster GHS Shago, Bajour Agency

/ L - ) N
- - . | L DIRECTOR (ESTAB)
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Ebyaster Sctwcsdion ;
FATA Secretariat, Wérsak Road,
Peshawar. ' .

<7 Subjeet: Departmental Representation against the impugned

1.

Respeéted Sir,

order dated 26.07.2013 whereby appellant  was
translerved from the post of AALLO Bajaur Agency
and his services were placed at the disposal of
Directorate of Education FATA. '

i

With due respect I have the honour'to submit this departmental

appeal/representation for your kind consideration -and; favourable

-action on the following facts and grounds:;

That on 10.04.2010 (Annex:-A) appellant was selected and
transferred to the post of AAEO, Bdjaur Agency after observing
all the codal formalities for a period of five years. In pursuance
of the order appellant took over the charge- of his post of
AAEO, Bajaur Agency and:performed his duties to the entire

- satisfaction. of the high-ups.

| That on 16.1,1.2011 (Anne-x:'-B,) without cbmpleting his tenure

of five years appellant was transferred to GHS Ghazi Baba

‘Bajaur Agency against which appellant ‘preferred a

Representation and accordingly the order dated 16.11.2011 was

withdrawn on the ground of incompletion of five years tenure
vide order dated 02.12.2011 (Annex:-C). :

That on 01.02.2013 again appellant was transferred to GHS
- Top Mandal, Bajaur Agency but the order ‘was modified and

appellant was adjusted at GHS Khar No.2, Bajaur Agency vide
order dated 12.02.2013 (Annex:-D). , -

That l;eing aggrieved of the order ibid, the appellant challenged

- the same through a departmental Representation on 14.02.2013

(Annex:-E) but during the pendency of Representation vide
order dated 26.03.2013 (Annex:-F) appellant was re-adjusted
against the post of AAEQ, Bajaur Agency. .

That within a short span theréafter, ‘appellant was again
_subjected. to another transfer quite prematurely vide

Notification dated 20.07.2013  (Annex:-G) issued by the
Secretary Education FATA. appellant being aggrieved of the
same challenges the validity of ' the same through this
departmental Representation inter-alia or the  following

o
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grounds:-

(' Gt'omzds;° ' : S DU
A.  That the unpugncd 01dc1 ,lms bcen issued by the mcompctent

authority because for thel post of AAEQ 'the Director is the .
competent authority whereas the 1mpugned order has been,
issued by the Secretary which |is thus void, ab-lmtro, Coram- -
non-Judlce and hence not sustamable ‘ b

That appellant has been transferred for a tenure of five years
and before the completion of the period of five years the-
impugned order has been issued which is thus premature and as
per the Judgment of the Apex Court in ANITA TURAB’s case

the tenure of a posting shall be respected

'That W1th1n a short txme appellant has been sub_]ected to

numerous tr ansfer orgers wh1ch is agamst the pnnclple of good

) govemance and pubhc interest.

That the irnpugned order 1is neither in the public interest nor in
“exigency of service but is aimed at other considerations,
‘ therefore is not maintainable.

That the unpugned order has been issued durmg the per iod of

" ban,

It is, thenefore humbly 1equested that on acceptance of this

departmental Representation, the impugned order dated 26.07.2013
may graciously be set aside and appellant by allowmg appellant to be

posted as AAEO Bajaur Agency

Yours falthfully

%;}Th@ C\)\\\M )
. Muslim Khan
- AAEO, office of the
: Agency Educatron Officer

B B'uaur Agency
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P"“bl SEAL AN

‘CB.»EU -DEPARTMENTAL APPEAL RﬁGARﬁH\G CANCELLATION O
1RANSFER ORDER.
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,m ad saem and to state that tbe Secreiary Bducation FAT h f,;,z etted nppeal of

:"v’li.lf’%’j.i.f,::iim Khan ex-AAEQ Bajour Agency on fhe zround that he has copplesed

o .
b noral terare Lo, four vears cut of & years on sdministrarive post.
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jf}ﬁ;'Sang-e-Meel Publications, Lahore: 2004 ref. .

P L D 2013 Supreme Court 195

- Present: Mtikhay Muhammad 'Ch:lu.dhry, i,y Jawwad. S, Khaw.aja' a
I-Iu'ssnin, A S . ‘ ‘
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Sycc} MAHMQOOD AKH'I_'AR NAQVI ahnd.' o'fh crs--Petitioners -

Versus » A
. H

" FEDERATION OF PAKISTAN aid others:--Respondents:

N A
Sk e K
[Peu tion by Ms. Anita Turalb for protection of Civil Servants: In re]

Constitution Petitions. Nos.23 and 11, Criminal Oviginal p
VA27-P, CM.As. Nos. L575, 1611, 1792, 1o and 2K
Application No.5%7 oF 2012 10 Crisninal Ovipiul Petition N,
No Lo 2a1, '

1

©(a) Civil Servats At (LXXY of 1973)--x . .
A-Ss, 4, 5,9 & 10---Civil Servants (Appoinitmcui, P
© [I.. Constitution of Pakistan

i+ the: Constitution seeking ‘elaboration of ‘constitutional ‘and .
~ working of civjl serva11t'5~-~Maxn,ta1nablli ty---Maller of ten
| promotion of cjvil servants could not be deall with
|| sustained when it was in accordance with the law
- or rule-based norm without proper justification, co
public jnferest—-‘-Fun‘dameutal rights of civil scrv
- Constitution  were  aspects : arising ' jn

petition was maintainable, :

- ankg Aziz-ud-Din's case 26 0 SCMR 1304
Registrar PLD2012 SC 466 and MechiMood Akhtur N
Petition No.5 0£2012 ref. ' : :
(b) Civil Servarts Act (LXXT of 1973)eer o

A ~==-8.16---Constitution of Pakistan, Arts. 5 & 184

4 subservience to political executive and Impartialitys-« : ivil
" duty to foljow the policy guidelines and directions of: iti xecutive

"] “of the Constitution,"thc-:irvforemost duty. was "obedience! to the Constituri

%+ unthinking obedience toa] directives (right or wrong) issued from the political executive---Civil

meant to take decisions only. in.accordance

) servants were public servants and were, therefore,

| with law in the public interest---Civi] servants in their capaci ty as advisors in. decision making or
‘as administrators and enforcers of law, were not subscrvient to the political exceutives~-Civil
servants were under an obligation to remain compliant with the Constitution and faw, hence they
were not obliped o be servile or unthinkingly submissive (o the political u:\:\:culivc-m-t‘:!?iw‘l

A servants fo pive advice o ghe bast public interest ware o wdmindster the Jaw impartially
being incharge of the machinery of the State,

‘ t ; .\ .
Quaid-¢-Azam Mohammad Al} Jinnah Speeches as, Governor General of Pakistan 1947-

i
.?

clitions Nos.23, 24 and 27, FLIR.CL N,
il Gl Mincellnmeous
24002012 in Clonstitation Peiition

al ‘and legal safeguards:relating. (o the
intainabi ure, :ippointmen_tfpostipg,"transf_cz' and {i1{
in an-arbitrary manaer; it could only be
-=-Decision which deviated from the accepled
uld be tested on the touchstone of a manifest
aits, inter alja, under Arts.9, 14 & |8 of the
the present constitutional petition---Constitutiony]

Psyed Yousal Ruza Gillaii V. Assistant
aqvi v. Federation of Pakis(:m,_Consliluliun

|(3)~--'Civil servant, 'dutié$ of---Non- -
Scolac---AI{hough civil servants-did have a

stitution and. the law", not

Khilji Arif

romotién- élxid 'I‘rahsfcr)j']Rulcs, 1973--- Y
. Alts, 9, 14,18 & 184(3)---Constitutional petition under. Art, 184(3) of [ff:

et
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. (f) Civil Servants Act (LXXT 0f1973)-— -
4 w85, 5 & 11---Civil Servants (Appointment, Promotion. and Transfer) Rules,. 1973---Civil .
.+ Servants -(Efficiency and Discipline Rules), 1973---Constitution of Pakistan, Art. 184(3)--- 1
- Appointment and removal of ciyvil servants---Principles---Wheénever »there  were statutory
_ provisions ‘or rules or regulations which governed The matter of appointments of civil servants,

: \ (). Civil Servants Act (LXXI of 1973)---

C remain'independent or efficient. . . o

’ . Tl ,
. N . o
! ) FE ] ‘ s
' ! N :

«==-38. 3 & 5---Rules ‘of Busincss, (1973), R. 5( 10)---?A‘ppointment and conditions of scrvice of
civil servants---T ransaction of business---Civil scrvant, opinion of---Scope---Implementation of
policy or directives, might be required in some cases notwithstanding the considered views ol a
- civil servant'to the contrary, however in such an event, the civil servant should record his/her
honest and considered opinion without fear---Decisions violating the law relating to appointment
~and terms and conditions of service of civil servants which were manifestly ‘wrong and were

- likely to cause gross injustice or undue hardship should be considercd important cnough for the
"+ purposc of R. 5(10) of Rules.of Busincss, (1973).

(d) Civil Servants Act (LXXT of 1973)-— *

- ---Freamble---Object of civil Servant Acl, 1973---Parliament had cnacted Civil Servants Act,

1972 for providing meaningful  legal guarantces to . civil servants and doing away with
arbitrariness---Object of Civil' Scrvants Act, 1973 was (o legally "regulate the appointment of
persons to, and the terms and conditions of service: of persons in, the service of Pakistan”
(Preamble)---Rule of law was the key idea reflected in the whole scheme of the Act.

(¢) Civil Servants Act (LXXI of 1973)--- ..

===-8s. 4,5, 9 & 10---Civil Servants (Appointment, Promotion and Transler) Rules, 1973---

" Constitution of Pakistan, Art. 184(3)---Constitutional petition . under- Art. 184(3) of the
Constitution seeking claboration of constitutional and legal safeguards relating'to the working ol

~civil_sérvants---Tenure, appointment, promotion and. posting/ransfer — of civil ~ servanty---

Favoritism/discouragement of  merit---Effect---Tenure, - appointment, . promotion and

- posting/transfer wete of utmost importance in the civil service, and if same were madce on meril

in accordance with definite rules, insiructions etc., they would. rightly be considered and (reated
. as part‘of the terms and conditions of service of a civil servant; however, where rules and
« nstructions were deviated from and as a result merit was 'd'iscourag'ed on account of favoritism,
 sifarish or considerations other than merit, it should be evident that the civil service would not

b

the same must be followed, honestly and scrupulously---Even where there: were no explicit rules

governing the appointment ‘process, .and appointment:s were to be made in the exercisc of f

" discretionary powers, such discretion must be cmployed in”a structured, transparcnt and
reasonable manner and in the public imeres‘ll‘—-Appoinlting authorities could not be allowed to
exercise diseretion at their whims, or in‘an arbiteary manner; rather they were bound to uct fuirly,
evenly and justly ‘and their excreise of power was judicially reviewable---Removal and dismissal

‘ol civil servants from service was not lefl to anyonc's whims and caprice and it was governed by

rules and repulations---Annchronistic coneepl where government servants held office during the
pleasure of the Authority had no-pldce in a dispensation ercated dnd paid for by the people.

. Tariq Aziz-ud-Din's case 2010:SCM.R‘ 1301; Coi';ruf)l:i‘on of Hajj Arm'hécxfi(":nt‘s case PLD
- 2011 SC 963 and Muhammad Yasin v. Federation sf Pakistar PLD 2012 SC 1 32 i;(?f'

(g) Civil Servants Act (LXXX of 1973)-- .

:
'
1
{
!




j.

- (8) Civil Servants Act (LXKT of 1973)

,Developmc{lt Department, Lahore and 2 others 199§ SCMR 2222 ref.

i+ their functions and. not be influenced by "dictatorial misuse of powers"
-+ ¢ figures---Civil servants were not bound to obey orders from superiors wl

" ““SCMR 606; Province of Punjab v. Azhar Abbas 2002 SCMR 1

+ =S8, 9---Constitution of Pakistan, Ar. 134(3)---Promotion of civil servants---Discretion-o.
" Principles---Discretion in matters of promotion must be exercised fairly and in'a transparent
manner---Such discretion had to be understood ‘within the four corners of the concept of rule of
law upon which the system of governance was founded---Every Authority in the State was bound

. loobey the diclates of the law and had no personal or absolute discretion,

Tariq Aziz-ud-Din's case 2010 SCMR 1301 ref.

----Ss. 4 & 10---Constitution of Pakistan, Art. 184(3)---Tenure, posting and- transfer of civil
- servants---Principles---When the ordinary tenure for a posting had been specified in the law or
rules madc thereundet, such tenure must be. respected and could not be varied, except jor
“compcellinig reasons, which should be recorded “in writing “and were Judicially' reviewablg--- ,
Transfers of civil servants by political figuies which were capricious and. were based on
. considerations no in'the public interest were not legally sustainable. '
. .. Corruption of Hajj Arrangement's case PLD 2011 SC.963: Zahid Akhtar v. Government
. of Punjab PLD 1995- SC*530 and’ Farrukh Gulzar V. Secretary”Local Government and Rural

() Civil Scrvants Act (LXXT of 1973)--

- 5=---8.16--:Constitution of Pakistan, Arts. 5 & 184(3)---Civil servant, duty of---Non-compliance * 7
with illegal .orders of superiors---Scope---Duty-of public officers was to independently discharge . *
' at the hands of political
rich were illegal or were
¢ not in accordance with accepted practices and rule-based norms; instead, in such situations, they 1
; must record their opinion and, ifnccc:;sary,,disscnt--—(;‘ompliun_cc with illcgal orders of superiors
H 'was not justified on the basis of having been issued from higher authority as it was the law and
/1 ihe Constitution which must be obeyed-=-llepgal orders (of superiors) could nat be delended on

She plen that they could expose the concernad povernment servint to the rigk of disciplinary
Caetion, ' ‘ ' B :

° © eyt . % ¢ R
- - ll; .

Syed Nazar Abbas Jafi V. Secretary to the Government of the P

unjab.and another 2006
y Samiullah Khan Marwat v,
Government of Pakistan 2003 SCMR 1140; Igbal Mussain v, Proviice of Sindh 2008 SCMR

71108, Fluman Riphts Cues N0s.4668 of 2006, 111 of 2007 and 15283-C; of 2010 PLID 2010 8.

759 and Zahid Akhtar v, Government of Punjab PLD 1995 8¢ 530 ref.
. () Civil Servan ts Act (LXXT of 1973)-- T

. .. A . : [ . . -
+.==--8.10---Constitution of Pakistan, Art. 184(3)--~Posting of a civil servant as Officer on.Speocial o
- Duty (OSD)---Principles-~-Ofﬁcer should not be posted as Officer on Special Duty (OSD) except .
- for compelling reasons, which must be recorded in writing and were judicially reviewablc---If at
all an officer was to be’ posted as Officer on Special Duty (OSD), such posting should be-for,the
. minimum period possible and if there was 4 disciplinary ,inquir_y ‘zoing on :xgains;% him, such

inquiry must be completed at the carliest, "+ .. o

 Corruption of Flajj Arrangement's case PLD 2011 SC 963; Mir Shah Nawaz Marri v,
Government of Balochistan and others 2000 PLC (C.S.) 533; Syed Ajmal Hussain Bokhari-v.
Commissioner, Rawalpindi 1997 PLC (C.8.) 754; Sajjad Ahmad Javed Bhatti v. Federation of
Pakistan 2009 SCMR 1448 and Lt. Col. (R.) Abdul Wajid Malik V. Government of the Punjab
2006 SCMR 1360 ref. o : : _

(1) Civil Servants Act (LXXI of 1973)-r

T3
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*, o ==8.16---Constitution of Pakistan, Arts..189,.190 & 204 (2)(a)---Decision o[~--Supreme Courl--
" -Binding nature of---Scope---Decision given. by the Supreme Court on a point of law would be
" binding- on concerned departmental functionaries who would be obliged lo,apply.s:uch fegul

principle in other similar ‘cases, regardless of whether or ot a civil servant had litigated the

malter in his owin cisee--In view of AL I8 e 190 ol the Constitution, a civil servant woul! by
entitiend to ke o dopartmeniinl representntivn e initinte lepnl proveedinge. belure n competont

forain (o enturae o byl principle cnuncinted by e Suprenme Conrt--aiture off 0 S

functionsry 1o apply o lepal principle which was cleaely and soambipuously ataeted o o cose,

mipht expose him ta proceedings under A2 0420000 of thie ('nn:c(iluliun_‘

Al-Jehad Trust v. Federation of Isa'kislan,l"LD 1997 SC 84; Hameed Akhtar Niazi v, The
. Sccretary Establishment Division 1996 SCMR 1185 and Baaz Muhammad Kak;u; v. chcrat_ion
~of Pakistan PLD 2012 SC 870 .ref. * o S -

* () Civil Servants Act (LXXT of 1973)---

---85. 4,5, 9 & 10---Constitution of Pakistan, Art. 184(3)---Tenure, ‘appointments, promotions
and transfers of civil servants---Discretion of Executive Authority--,-Interferencc by courts---
Scope---Responsibility of deciding suitability of an appointment, posting or - transfer fell
primarily on the exccutive branch of the Stale which comprised .ol both the political exceutive
and civil servants---Decision - making in relation to tenure, appointments, promotions and .
. transfers remained rule-based and was not susceplible to arbitrariness or absolule and unfeliered
discretion---Courts ordinarily would not interfere in te functioning of the exceutive as long, as it
adhered to the law and established norms and acts in furtherance of its fiduciary responsibility.

P

™ Petitioners in person,

Hafiz S.A. Rehman, Sr. Advocate Supreme Court: Amicus Curiac,

I . : ™ ' )
Abdul Fateh Malik, A.G., Adnan Karim, AA.

-G., Alil Sher Jukhmni, AlG and Magsood
Ahmed, DSP for Government of Sindh. I -

Syed Arshad Hussain Shah, A.A-G. for.Covernment of Khyber Pakh{unkhwa,

. .
L )

Azar Khattak, A.A.-G. for Government of Balochistan. o L
Jawad Hassan, A.A.-G., for Government of Punjab.

‘Date of hearing: 18th October, 2012.... A

- JUDGMENT .

JAWWAD S. KITAWAJA, Jo-=-Many centurics belore the term 'good governanced'
heeare « cateh-pheasc, we find o remarkubly clogquent exposition of the principles ol pood
- povernance in the Fpistle of Mazrat Ali to Malik jbn Ashtar, the Governor of Egypt, The revered

Khalifa, may Allah be pleased with him, is reported to have said: "Logive earclul
consideration to the sclection of ... officers. Confitra them in theip appointmentg-atter approval,
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apprenticeship and probation. Never sclect men for responsible posts cither out of any regard for
personal connections or under any influcnce. for, thal might lead to injustice and corruption....
seleet for higher posts men of experienee, men i in faith .., Such men will not tall an CiNy
prey o lemptations and will discharge their duiies wills an cye on the abiding pood ol others”.
The law and the Constitution of Pakistan, witly the aim of lurthering the wellare of the people of
Pakistan, articulate the same principles. The truth is that princei ples pertaining to the setting up of
a just and constitutional government are cternal, not peculiar to our times. Qur law, Constilution

.and courts only apply these universal and time-tested principles to the prevalent situation. In this

public interest case seeking elaboration of censtitutional and legal safcguards relating to the
‘working of civil servants, we reaffirm these cternal principles which have also been stressed by

" us in cascs decided carlier.

2. ¢ The background to this. matter ig. that Sus Motu Case No.3 of 2012 was initialcd on (he
basis of broadcasts on different TV channcls on 25-2-2012. 1 these broadcasts, Sycda Wahida
Shah, a candidate of the Pakistan Peoples Party for bye-clection to PS-53 (Tando Muhammad
Khan) was shown slapping a member of the polling staff. The Suo Molu case was concluded
vide order dated 12-3-2012. Ms. Anita Turab, who is a civil servant in BS-19, presently working
in the Ministry of Interior, filed an application in the aloresaid Suo Motu case. Since the case
stood concluded, the application was ordered on 12-3-2012 to be registered as a petition under

. Article 184 (3) of the Constitution: It is this petition whicl is being decided through the present

(1) 00 1232012, we b

order. . o

3. : The grievance of the petitioner set out in hg:r petition can be 'summarized.,Firsl!y, she

' seeks that the standing of the civil service be restored as service of the State and not the service:

of any transient government. To achieve this' object, her submission is that unlawful political
interference in the independent and legitimate functioning of civil servants be stopped. Sccondly,
the petitioner seels corrective institutional measures (o revert the civil service 1o rule-based

-milagement practices in accordance with the lelter and spirit of applicable laws, rules and

precedents of this Court.

o e - -

Pakistar, e Chiel seeretavivs ot the four Proviaces nind (e Chict Comnnlisioner, Ilinbng |

Capital Territory to submit their comments. 1L was noted in the said order that civil servants who |
act atcording to law, at timesyhave to face hardship in the form of immediate transfer or posting

ad directed the Searatity B ablishnuent Divizion, Government of |/

¢

as Officers on Special Duty (OSD) even before the completion of their tenure. It was also/pl

noticed that frequent transfers postings and disciplinary procecdings are taken in violation ol the
law, rujes.a S R L e

- o ———

nd regulations. it et s

S The above referred functionarics comprised as a Commilttee, ha\?c'subxﬁillgd their report
which includes . tentative - recommendations:- Amongst’ other things, the” Committce has
recommended that "[pJostings and transfers be made on merit", "tenures for various categories of
posts be fixed" and that "[n]o civil servant shou'd be posted as OSD for purposes of parking of -

“officers who are unwanted, or, who arc not susceptible to-pressures.” The Commitice [urther

recommends that "[a] civil servant should be placed under suspension’ only by the competent
authority.  wfier  initiation  of disciplinary  proceedings;  and....Oficers taken  on

deputation/borrowed From other tiers ol e povarmment should earry (he requisite Cexpericne

and - seniority for specilie jobw" Avcordingy to the petitioner, many  ol" the Conunittee's

recommendations are already covered by existing fow, rules wnd repulntions, particalarly in

matters relating to teuure, appéinlmcm,,lramsi'cr and posting of civil servants. There is no dispute

or contention that such recommendations must indeed be implemented with immediate effcel ay ‘
a necessary concomitant to "good governance. Some other ‘recommendations made by the

Commitice require legisldtion or rule making which, necessarily will need to be undertakes by

the legislature and/or the competent rule making authority and not by the Court. 3 '

6.~ The petitioner being a civil servant herself has requested revival of the independent,

WD
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i ~« .'j*ﬂ*-’xn*ei%cing‘:zu:*.horitylin furtherance of the rule of lavy, The petitioner's further grievance is that legal
' and : constitutional safeguards meant to protest the civil service from excessive political
interference are being systemically breached. With it saleguards thus withered, the service is
growing inefficient and demoralized and with i, the.machinery of the State, mandated to cnloree

.. impartial and professional status of the civil service as an institution and to affirm its decision-

good governance, rule of Jaw and fundamental rights of the people of Pakistan, is failing.

7. The petition has been held maintainable because the situation portrayed docs raise o
question” of pubdic imporanee with reforenee (o the enfurecent of fundonmental cighta, Tnoour
Ceonstitutional seheme of poveruanes, the impartanee ot such weivil service, whicln i fw=abiding:
and itsell” wegally protected, cannot be over emphasized. "Good governance", this Court has
recently observed, "is largely dependent upon [an] upright, honest and strong burcaucracy. [The)
Clvil service is the back bone of our administration.” per Chaudhry Ljaz. Ahmad, J. in Tariq Aziz-
- ud-Din's case (2010 SCMR 1301). Additionally, (he fundamental rights of civil servants, inter
alia, under Articles 9, 14 and 18 of the Constitution arc also uspeets arising in (hisConstitution -

Petition. The enforcement of fundamental rights, is primarily (he responsibility. of the.Excecutive

" branch of the State and civil servants constitute that essential component of the Executive who
operate the’executive machinery. A duty is thus cast both on the civil service and on the political
executive to ensure the effectiveness (in all respects) of the civil serviee. v :

8- Itisnotin contention that civil servants arc public servants and are, therefore, meant (o

1

take decisions only in accordance with law in the public interest. In their capacily as advisors in' -

“decision making or as  administrators and enforcers! of law, they -are pot subservient to the
political exceutive. It is their obligation to reranin compliant with the Constitution and law,
Hence ihey are not obliged to be servile or unthiokingly submissive o the political executive,
One 01 their prime dities 15 to pive advice in e pest publiv interest and o aciminister the L
Hpartindly heing inchagpe OF the machinery oty State, I this fapardy the addidvasys miade by
Quaid-i-Azam Moharmmad Ali Jinanh to the mambers of the civil service . at Peshawar on 144
‘April, 1948 is most relevant. Quaid-i-Azam instructed them not to be "influenced by any
political pressure, by any political party or individual politician." While urging them to loyally

«.and faithfully serve whichever government came Lo power "in the ordinary constitutiongl

course”, he also reminded them of the need for "fearlessly, maintaining [their] high reputation,

- prestige, honour and the integrity of {their] service." Noting that pressurizing civil servants was.
cven in those early days, "a very common  fault of politicians”, he warned politicians that such -

- behaviour wouid lead to "nothing but dqrruplion, bribery and nepotism which is a horrible.

~ discasc,.." Ultimately, he urged both politicians and civil servants to "understand [their] own
- sphere of duty and responsibility and act with others harmoniously and in complcte cooperation.”
. Yet, being fully aware that real life was never idea., he forewarned the civil servants that "you
" may cven be put to trouble not because you are doin 3 anything wrong but because you arc doing
right. Sdcrifices have to be made, and [ appeal (07you, if need be, to come forward and muke the
sacrifice...". (Quaid-c-Azam Mohammad Ali Jinnah, Speeches us Ciovernor General of Pakistu
1947-48, Sang-c-Mecl Publications, Lahare 2004). a

9. Thesc should, indeed, be the guiding principles i:1I’bi’1ﬂiﬂg the relationship between the

' civil service and the political executive = the two limbs of the-Executive branch of governmenl,

_interpretation of the Articles -of the Conslitition and legal, provisions: which relate to the
employment of persons in the service of Pakistan. We reaffirm that while civil servants do have a

“envisaged in the Constitution.' Equally so,:these principles: should inform. the' judicature's

“duty to follow the policy guidelines and directions of the political executive yet, becausc of

K

Atticle 5 of the Constitution, just like other citizens, their, foremost duty is “obedience to the
Constitution and the law", not- uiithinking obedicnee to all directives (right or wrong) issuing
from the'political executive. In. this context, Rule 5(10) of the Rulcs of Business, 1973 framcd by
{he Federal Governmerit in accord with Articices 90 and 99 ol the Constitution, may be exaumined:
"When the Secretary submits a case to the Minister, the latter may aceepl the proposal or views

.. of the Sceretary or may-over-rule him. The Scerctary will normally defer 16 the decision ol the




. N~ - .
- Minister and implement jt. I case, however, (he Scerctary feels that the decision of the Minister
M T e manifestly wrong and wij] Cause gross injustice or undue hardship, he may state his reagony
and re-submit the cage (0 the Minister, 11 the Minister siil] adheres 10 his carlior decision and the
mattes iy important enough, the Secretary'shal) Fequest the Minister to refer the case to the Pripe
Minister and the Minister shaj] 50 refer the case for orders of the Prime Minister, If (he casc: is
hol referred to the Prime Minister, the Sceretary $I1all submit it dircctly to the Prime Minister
With observations of the Ministe:—in-Chargc‘." in other ‘words, Implementation. of policy or
directives, in some cases may be required nblwithslanding the considered views of a cjvil servant
to the contrary. In such event, howcver,. the civil servang should record his/her honest andd
- considered opinion without fear. Decisions violating the lavw relating (o appointment and (erimy
and ceaditions of service of civil scrvanty which are Manifesty wrony and g kely (o wue

RFOSS injustice or nidue Ravedsiliip should e considurad Importnt chough for the purpose ol Rule
,'1(' ! ) bl

' v
10,7 s worlh noting that the Constitutions of 1956
-+ certain safeguards for the civil service, In the 1973
| chapter from the Constitution ang shifted (he onus to ordinary legislation. The Law Minister at
‘ the time, whe was stecring the Constitution Bill informed the Cohstiluc_m Assembly that in (he
‘ © . past, constitutional protection for civi] servants had been’ granted "because those who scrved-

and 1962 contained chapters outlining
Constitution, the framers omitted 5 similar

--came from outside and they needed these prolcctioas in fespect of service": However, since now
S0 ™his Lountry” [was) being run by the leaders of the” people" such prolections were no morc

) dcemed:uecessary. The purpose of this change, therefore, was to "[break] away from the past *

4 colonial traditions" and to emphasize the point that cjvi] servants

.

were not entitled to. "any ;
. - “superior or higher Status” compared to other citizens. Another teason the Law Minister gave was : L
- that the "Constitution is the basic document. providing the fundamentals and this matter was not .
g - so funddmental as to be provided in the Constitution," (Parliamcntary Debates, 315t Dcccmb'cr, n
1972 and 19th February, 1973). It was therefore decided that, as stated in Articles 240, 241 and
T 7242 of the Constitution, the matter would be dealt wigh through statutes, Such statutes were
- ‘. subsequently passed and include the Ciyj] Servants Act; 1973, |y may be -cimphasized
: - whatever elsc the intent behind these changes may have been, it could not have been meant (o _
o subjugate of civil servants to constantly changing political impcrativ_cs. The intent of (e o
i Constitdtion cannot but be a fuffey realization of the goal sct out in (he speech of the counlry's "h
o founding. fathcy quoted earlier: ‘fearlessly, maiintaining'[the] high repulation, prestige, honouy 'l
0 and the integrity of [the civil]'service." o o : . : ' 0
I I Itwas in this spirit, i.e. providing mcauingl‘u_l legal guarantees (o civil servants and doing il
g away with arbitrariness, that Parliament enacted statutes such 4s the Civil Servants Acl, 1973, as
i The very object of this statute-iy o fegilly "regulate (he appointment of persons to, and the terms )8
! and conditions of setvice of persons in, the service of Pakistan" (Preamble). The fule of law is d
. the key idea reflected in the whole scheme of (heé statute. This impression iy lextually reinforced L-'
! : by the express stipulation that appointment of ¢ vil'servants shal] be made only "in the prescribed Jt
.[ ;. manner" (S, 5), that the terms and conditions shal{ be only such as arc "provided in [the] Act and 1 Ie
! the Rules" [S. 3(1)] and not be "varied to his _diszdva;;ffagc” [s. 302)7 and 1hye PTG g
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iio. Thiw Coupt, in g number of precedeniy
CPrnciples, soae or which need (g |

she precept rule of public (py

hias, mterpreted Cuplisized (hese vory
noreiternted af (hia Point, et tha, hosvever, wa By ol

ACwhic o he bicts o (i arei of (e luw, “This cour has

. : f the State are fiduciaries of (he people-and ultimately -
-fesponsible to {he people who are their pay masters." [Syed Yousaf Raza Giilanj v, Assistant
:.chistr:u’,' (PLD 2012 50 456) affirming Muhammag Yasin v, Federation of Pakistan), Moy
-Frecentl){, I the case relating to dual.niationg] ity of Parliamcnta;‘ian, weshave reiterated that "all

g o
|
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‘State authority is in the natyre of a-'sacred trust' and its bearers should therefore be seen as
S ﬁduci:-u'fcs".(Mchmood Aklitar Naqvi v, Fedération of Pakistan, Const. . 5/2012). One of the
“7 implications of this concept, ‘highlighted in the casc-law considered below, is that the matier of’
tenure, appointment, posting, transfer and promotion of civil servants cannot be dealt with in an
arbitrary manner; it can only be sustained when it is in accordance with the law, Morcaver, (i
use of the words 'in the public interest' in such matters are not ftuouy or pointiess, but cmph:n.\iim:
the fiduciary paiupe of ordery relating (o fenure, posting ele., o doproposed decision swhich
deviates from the aceepted o rule-bascd norm without Proper justitication, can be ested on the
totchisione of o ruanitest public interest, . '

13 Tenure, appbintmcnt,‘ promotion and posting/transfer are of utmost importance in the
civil service, If these are made op merit in Aaccordance with definiie 1‘ulcs,'ix;siruclious cle., the
same will rightly be considered and trealed as part of the ~termsﬂand,- conditions of service ol a
. civil servant, If, however; rules ang instructions! are deviated from and s ‘a-result merit s
g discouraged on accopnt of favoritism,lsjf’arish or E:onsid_cxfations olhel"tlmx_l “merit, i( should be
H evident the civil service will not remain-independent op clficient. It is necessary. once again, (o
' hark back to the considerations set out'in the speceh of Quaid-i-Azam and the cternal wisdom
LY reflected g the Epistle of Hazrat Ali, may Allal;-be pleased with him, cited at'the start of this
- opinion. It is also relevant to note that the principles of gobd'govcmauce are already envisioned

7 in the Constitution and are also encoded'in statutes such’ as the Civil Servants 'Act; 1973, (he
S Civil Servants (Appointmgnt, ~Pr_omotio_n and 'I‘ransfer).Rules,’ 1973 and other rules -made under
- the aforesaic Act and in i'cg_i.llzltions and instructions given in (he Civil lﬁslublishmcn_l Code
“n (Estacode). It s, however, apparent from precedent and Civil service Maltters coming up befope
H 7 Serviee Tribunals and this Court that problems/diffictitey arise for civil scrvants ‘when (he rufey
Lo of good governance so encoded are breached and the reason for such breach appears (o b abuse
ol discretion. We ire aware that matters relating 1o wenure Cle. cannot be put ip 4 Strail=facker and
: that ihere is (o be an ¢lemuent of flexibility, . A balanee between the competing pully o dineretion
and>rule basied | decisiony making is o fine gne whape pereeption o tairness and even handod
: breatment is of uungy, importance, [ jy for this reason (hay ransparency in decisions rebating (o
b lenure e, upe required Lo be entrenched and’ cemented (o assuie the quality, cllectiveness and
h ‘morale of the civij seryiee, Since exeeulive decisions generally are subjeet (o Judicial review, (he
. assurance of transparency s ilscu‘fﬂ(cly o climinate decision making based op considerationy
- other than merit. We have referreq to accepted principles and rules above and may pow advert
- 'to cerfain relevant rulings eagicr rendered by (his Court. oL

i  A-Ouathe Issue of Appointninis and Removals

Mo Ina humber of judgments, the courts have clarificd tha whenever (here dre shatutory

‘ . provisions or rules or regulations which sovern the magep of appointments, the sume must be
foilowcd,‘honestly and serupulously. In the Corruption of FMajj Arrangements' cage (PLD 2011
SC 963) and Tariq Aziz-ud-Din's case ibid, it has been clarified that cven where ‘there are o
explicit rules governing the appointment processs and appointmentg e to be made jn the

excreise of 'c!isc;relio; ary powers, such disciction mus be cmployed in q structured  ang
Feasonable’ manncr and i the public interest, Appoinlingi authorities cangog be allowed: 1o
‘exercise discretion at their whims, or in an arbitrary manner; rather they are bound to act fairly, -

- evenly and Justly and thejr exercise of bo.wcgj is Judicially reviewabje, ‘And in Muhammad Yasin
v. Federation of Pakistan (PLD 2012 SC 132), we have clarified that, when called upon to do so,
the Courts are "duty, bound o examine the integrity of the selection process”, although they "will

- Potengage in any exhaustive or full-fledged assessment of the merits of the appointee noy [...]

. seek to substitute [their] own opinion for that of the Executjve, " It may also be hoted that jus
like the appointment of civil Servants, their removal and-dismissal from service has not beep et
(o anyone's whims and caprice: It is governed. by rules and regulations, amongst them the Civil
Servants (Efficiency and Discipline Rules), 1973, Indeed, the anachronistic concept where
government scrvants hcld. office during (he pleasure of (e Crown  hyg no  place jn

- dispensation created apd paid. for by the pe : : '

. N




<o B - On the Matier of Promotions
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IS In Tarig Aziz-ud-Din's case, we have dealt witl some important facets of the civil service
.- including the exercise of discretion in matters of promotion: Such discretion must be_exercised
" - ifairly and in a transparent manner, Discretion has to be understood within the four corners of the

Siconcept.of rule of Jaw upon which our system of governance is_ founded. Every authority in (he

* ' State is bound to obcy the dictates of the' Jaw and has no personal or absolute discretion. 1t was
T ;';"lllcr;:fo:’e held that "[t]he right [to be considered for promotion] contemplated under section 9 [of
i the Civil Servants Act] is neither illusionary " nor a perfunctory ritual and withholding “of

. ' promotion ‘of an officer” is. a- major pedalty in accordance with the Civil Scrvan}s
L (Efficiency and Disciplinary) Rules, 1973, ther.cfare,.cqns.i'dcrationof an-officer for promotion is _
" 10 be based not only on the relevant. law and the rules but also to.be based on somc

- itangible material relating to:merit and eligibility which cap be lawfully taken ,n_Q’t.e of.! .

- o— S Araiiie o i o
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“.- C-Onthe Matter of Transfers and Tenpre A

L 16 In the Hajj ‘Corruption Case; i ¢, . reiterated its earlier ruling in Zahid Akhtar v.
7 iGovernment of Punjab (PLD, 1995 sC 530), where it had been held that "the hormal period of
C- 4 iposting of a Government servant at o’ station, according (0 Rule 21 of (he Rules ol Business is
1 three. years, which has to’ be Tollowed in'.(he ordinary circumstances, unless Jor reasons or
;ézkiggncicg ofservice a transfer before expiry of the said period becomes neeessdry in-the opinion
.- of the compctent ;mthbrity."f{Eurtlmrmorc, with-regard Lo transfors of ¢ivil servants, this Court has
gfzttcd%ha[ ransfers by political figures which arc capricious and are biged on considerations not
in the public’ interest are not legally switidnable, Farrakh Gulzar v, Seeratary Lo Governmuent
and R DeveJopmaent Repartment, Luhore and 2 others (1oyy SCMR 200, These are
principles of law cnuncinted by this Court and ure 1o Lo followed in termy ol Article 189 of the

: Constitution. We, however, repeatedly  come teross violations, or such principles, “I'his
Linncccssurily leads (o litigation which:in turn, clogs Courts and Serviee Tribunals,

. $p. On the matter of obeying illegal orders from superiors
117 In Syed Nazar Abbas Jafij v. Secrelary to (he Government of (he Punjab and aiother
1.1 (2006°SCMR 6006), this Court held that the duty or public officers is (o ‘indcpcndcnllyiiﬁdischargc
T} ivtheir functions 4nd not be influenced by "dictatorial misuse of powers" at. the hands ‘of politica]
-1 figures; The Court has also emphasizg_d that: the.appointment and removal of civi] ser'vgnts is not
[ itobe Ppolitically motivated, Province of Punjab v. Azhar Abbas (2002 SCMR 1). These decisions
highlight the concept of a civil service which enjoys certain 'lcgal-'protcctions and is thus capable
envisioned. role asa law-enforcing ‘nstitution, ' ‘ ‘
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P 180 The complianee of illegal orders of superior
dssued from higher authority as it is the law and Constitution which must be obeyed, Here it
- would be relevant to cite the Judgment of this Court in Samiullah Khan Marwal'v'.-_Govcmmcn(

of Pakistan (2003 SCMR 1140) where it was stated: "....the excreise of powers by the public

" functionaries in derogation to the direction of law wouid amount to disobey[ing] the command of
“lavv- and the Constitution., " Furthérmore, ‘in‘the case of Iqbal. Hussuin, v. Province of;Sindh

(2008 SCMR. 105) the Court held 'that,"the.',c'qmpliancc of any illegal :and arbitrary. ordey g

ncig'hcr-bfnding ot the subordinate forums nor valid in the eyes of law." In case. the subordinatcs
arc"directcd‘-t’o imp.ement an illegal order "they. should put on record theijr dissénting note"

Human Rights Cases Nos. 4668 of 2006, 1111' of 2007 and 1 |
759). Similarly, illegal orders cannot be delfer

. concerned government servant io

" Punjab (PLD 1995 SC 530). -

5 Is not justified on the basis of having been -

e

;xposc the
htar v. Government of
" E-On the matter of posting civil servant as Officers on Spcé_iul Duty (OS1)
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-+ beimade in accordance with the law
' exists g the mattei has been left to discrotion, such diserction i

i
19. - Ordinarily, no government employce should be posted
circumstances, In the Tujj Cortuption’cuse, (1'1.1 2011 ¢ 26
that placing an officer as OSD is tantamount (o pen
not knowa to cither the Civil.Servants Act, 1973 or

| Government of the Punjab (2006 SCMR: 1360).

. 20.  The above referred precedents have shaped the contou
servaits and the civil service, In the establisked tradition of
189 of the Constitution stipulates that, "lauy decision ol the

" that it decides a question'of law or is buscd Upon oF enunciufe
all other courts in Pakistan." As this Court has alr
Articles by (his Court becomes -purt ol the
Pakistan (PLD 1997 SC 84). Specific to the law rel
of their service, we have enunciated a principic of law in the case titled

" The Secretary Establishment Division (1996 §C

s 4 principle of luw, be binding o

;' - Court on a point of law. will be binding on concerned departmental functionaries who will b
1 obliged-to apply .such lcgdl'pifin,c_iple in other simil
" -servant has litigated-the matter in his own ¢asc. We
application of a legal principle enunciated in a preced
ambjguity, while in other cases there may. be some unc

is in fact applicable as precedent, It is, however, clear t
Constitution, a civil servant will be entitled 10 make

. legal procecdings before a competent forum (0. ¢

+ Court. L R

. . . b :
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21, In appropriate cases the failure of a St
', clearly and dinambiguously attracted o a case,

ale Funclioﬁzirywo apply va. légal principle which is
204(2)(a) of the Constitution. This Article, g

it may be-recalled, grants this Court the power (o’

punish for cntempt any person who "disobeys any.order of the Court". Tn a recent judgment, the
Court has ciarified the significance of the-law of contempt as an enforcement rivechanism. it was

. held "...the Court, in and of itself, has to pass orders.and to require the: implementation of its

- . orders; responsibility for implementation has been made obligatory on other organs of the Stalte,

-primarily the Executive. However, in-the unfortunate situation that -a functionary of the

Exccutive refuses to discharge his constitutional duty,the Court is empowered to punish him for

- -contempt...Simply put, a government of laws caniot ‘

., courts ‘and defiant, or blithely non-compliant public
“Federation of Pakistan (PLD 2012.SC 870).!If theye still remains any -doubt, let us clirify
that -those cxccutive functionaries who continu )

* 50 at their own peril.” e e o o

L2200 The principles of law enunciated heréinabove'c 'En' be summarized as under:--

(I Appointments, Removals and Promotions: Appointments

NS

» Femovals and promotions must
| . Ol .
and'the rules made thereunder; 'where 1o such law or rule

, d iust be exereised in a structured,
e eanspavent and reagonable manner and in thé public intercst, R T
i : : N - . ' : .
i R o Coe . " Ly
07 (i) © Tenure, posting and‘transfer: When-the ordinary tenure for a posting has been specificd in
L - - the law or rules made thercunder, such tenure jlj,tl.‘ié) b)c ‘mép\cctcd and cannol be varied, exeepl for
e ' SR A ST T
Ik L o S, wpeeg i ‘
i - L & B et Lk B :
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as"OSI Gxeept under compelling
3) the Couret held: "1 is well settled
alizing him because. the cxpression 'OSD' is
the Civil Servants (Appointment Promotion
and Transfer) Ries, 1973." Reference in this regard may also be made to thecases of Mir Shah

. . Nawaz Marri v. Government of Balochistan.and others- (2000 PLC :(C.S),..‘5133)';.'.Syed Ajmal
1/ Hussain, Bokhari v.” Commissioner, Rawalpindi (1997 -PLC'(C.S.) 754), - Sajjad. Ahmad Javed
" Bhatli v.. Federation of Pakistan (2009 SCMR 1443) and LL. Col..(R;:)[.,A‘bd‘L_:{l Wajid Malik v.

s of the law relating to civil
a common law jurisdiction, Article
Supreme Court shatl, 1o the extent

cady held "..; the interpretation of the various
Constitution”, Al-dehad Trust v, Federation of
aling (o civil servants and mallers in respect
Hameed Akhtar Niazi v,
SCMR 1185) holding that a decision given by this

ar cases regardless of whether or not a civil
arc conscious that in’ some instances the
ent may be possible without difficulty or
ertainty in determining if a legal principle
hat in view of Articles 189 and 190 of the
a departmental represcntation or initiate
nforce a' legal principle enunciated by (his

‘be created . or continued ‘with toothless -
functionaries”. Baaz Muhammad Kakar v,

i, o i;gnorc the Constitution and the law, do 'l
i Loy . B . Lt
1 '1 . . . . tr . !'
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may expose him to proceedings also under Article
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@compelling rcasons, which should be recorded in wriing and arc judicially reviewable.

re
£

|
} O
(i) " tHegal orders: Civil servanls owe (heir firat and Toramost allegiance 0 the law and the
‘Constitution. They are not bound to obey orders rom superiors which are illegal or are not in
accordance with accepted practices and rule bused NOrms; insteic

: L in such siwations, they must .
- record their opinion and, if neeessary, dissent, . ‘

~

(v)  OSD: Officers should ilot be pos}éd as OSD except for com

pelling reasons, which must
be. recorded in writing and are judicially reviewable. If at al] an officer is to be posted as OSD,
such posting should be for the minimum period possible and il there is disciplinary inquiry
going on against him, such inquiry must be _(:ompletcd at the earliest, . S o

23, We arc fully conscious that the aforesaicd matiers relate o decision making and
administration of the machinery of the State. As such the- responsibility of deciding " as. to
suitability of an appointment, posting or transfer falls primarily on. the executive branch of the
. Stale which comprises ¢f both,the political ¢xecutive and civil servants, Courts ordinarily will
" not interfere in the functioning of the executive as long as it adhercy to the law and established
© norms and acts in furtherance of its fiduciary responsibilily. However, while hearing this petition
we have ‘recognized the. need.: for - ensuring. that. decision making in relation to tenure,
‘aﬁpqintmc;nts, promotions” and transfers remains rule based and is - not . .susceplible (o
arbitrariness or absolute and unfettered discretion, Do

+-24. Copies of this judgment shall be sent to the Federal Secretary Establishment, the Chicf -
‘Secretarics of the Provinces, the- Commissioncr‘Isfamabac‘i' Capital Territory and to ‘the

:Sccretaries of all Federal and Prd\dncial_ government departments. - o L.
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Paosting and Transter

Statutofy Provision.

| - t
AS‘cctAion IO:Oft‘]lc NWFP Civil Servants Act,1973. | : /9 W L’

Posting and Transfer. Every civil scrvahllshall. be liable to serve anviwhere within ar
outside the Province, in any post- under the Federal Government, or any  Provincial

Government or Local authority. or a Corporation or body set up or established by any such
Government:- o

_ Provided that nothing contained in this section shall apply to a ¢ivil servant recruited
specifically to serve in a particular arei or region: :

Provided further that, where a civil servant Is required to serve in a post outside 2
service or cadre, his terms and conditions of service as to his pay shall not be less favourable
than those to which he would have beei entitled if he had not been so required to serve.

Posting/transfer policy of the Provincial Government,

i)~ All'the posting/transfers shall besstrictly in public interest and shall not be.
- abused/misused to victimize the Government servants :

if) All Government servants are prohibited to exert political. Administrative aor
any other pressures  upon the posting/transfer authorities for sceking
posing/transfers of their choice and against the public interest. o
iti) . All contract Government emiployees appointed against specilid posts. cin ol
. bé posted against any other post. ‘

iv) Existing tenure of posting/transfer of thiree (03) years for scttled areas and nwo
' - (02) years for unattractive/hard arcas shall be reduced to two (02) vears for
settled areas, 01% years Tor unattractiy o arcas and one year for hard HITHTS '

oo

T 79 Para-l{v) regarding months of March and July for posting/ieanster and authonities for relaxation of bun deleled vid: letier Yo
SOR-VI(E&AD) 1-4/2008/Vol-VI, dued 36-2008. Consequeatly authoritics competent under the NWip Cavemnment Rules of
Business. 1985, District Government Rules of Busine.s 2001, Posting/1 ransler Policy and other wles fur the time heing o,

force, allowed to make Posting/Transtecr subjeet to oiivervanee of the policy and iules.
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. Y"While making poé;ting/tra'nsfcrs of officers/officials up to BS-17 from settled’
arcas to FATA and vice versa approval of the Chief Secretary, NWFP needs to
- be obtained. Save Tehsildars/Naib Tehsildars within a division in respect of
. Whom the concerned Commissioner will exercise the same power. Whereas, in
7 case of posting/transfer of officers in BS-18 and above, from settled areas to
: FATA and vice -versa, specific approval of the Governor, NWFP shall be
- obtained. - . . SR o : : .
,"'Pro;vided that thg;pdv'v_er,to' tfai_xsfer PRolitical Tehsildars and Political Naib
" Tehsildars within [FATA between different divisions shall rest in Additional

- Chief Secretary FATA.:

I'd

I -
,./\.llVl:Ofﬁcc_;"s/ofﬁqials selected against Zone-1/FATA quota in the Provincial
4 Strvices should compulsorily serve in FATA for at least eighteen months in

each-grade. This should start from senior most ‘scales/grades downwards in
~each scale/grade of each cadre. = ' '

1 Officers may be posted on exccuiive/adminislralive posts in the Districts of -
. 4"‘11}‘:ili‘.". "d()ini'civlc. Eidf‘{'f:épl “District. Coordination Officers (D.C.0s) and
1 i WSuperintendent of Police - (SP). Similarly Deputy Superintendent of
{ Policé (DSP) shall not be posted at a place where the Police Station (Thaana)
-of his area/residence is situated. . ‘ ' ' -

No pbstinQ{transfefsi of the o"fﬁce‘rs/offh'lcia]s_‘ on detailment basis shall be made. -

'charding the_'pp‘s;g'r';gfof husband/wife, both in Provincial services, efforts
where possible would be made to POst such persons at one station ﬁubject to

the public interest, - -

their parents. .

Ql’ﬁcéyslofﬁcials e};cept DCOs and DPOs/SPs who are due to retire within one
4 year may be posted on' their option on posts in the Districts of their domicile
j and-be atlowed to serve-there till the retirement |

PO

1ded vide cireular leuer No. SOR-VVE&AD/1-4/2010/Vol-VI1] date 20" March, 201

& "y
i




*'DCOs and DPOs who are duc to retire in the near future may also be posted
e o .. in the District of their domicile subject to the condition that such posting
' ' : ~ would be against non-administrative posts of equivalent scales; .

o xii) “.11.1, tei‘ms_of Rule L7(1) and (2) read with Schedule-1[l of the NWFP
. Government Rules of Busiriess 1985, transfer of officers shown in column 1 of

“the following table shall Ee made by the authorities shown against each officer
in column2 thereof: -

_Qutside the Secretariat

N 1. | Officers of the all Pakistan Unificd Group i.c, Chiel Sccretary in  consultation  with
b | 'DMa, psp including Provincial Police Officers | Istablishment Department aiid Deparimient
' in'BP‘S~18~and'above. : concerned with the approval of the Chief
: . ) Minister. :
2. | Other officers in BPS-17and above to he posted
", | against scheduled posts, or posts normally held ~do-.
by the APUG, PCS(EG) and PCS(S5G). |
3. Heads of Attached Departments and ather | . ~do-
Officers in B-19 & above in  all the
Departments..

In the Secretar.iat'

1. | Secretarigs. Chief Sceretary with the approval of the

: ‘ . Chief Minister.
2. .| Other Officers of and above the rank T h 4
* | of Section Officers: '

' . .,) Within the Same Pepartment - | Secretary of the Depariment concerned:

" b)  Within the Secretariat from onc S Chicl'secretary/Secretary Establishment. .

# Department to another.

: 3. - Officials up to the rank of‘Superin_tcndcm: T Seeretary of the Departinent  concerned,

i a} Within the same Department - Secretary of the Department in consultation
L _ ST _ .+t with  Head -of  Attached Depariment
* b). To and from'an Attached Department concerned. T

T :
) Within the Secretariat from onc " .| Secretary (Establisfiment)

" 1-. * Department to another i

& e .

£

i

Cxiii) While considering posting/transfer proposals all the concerned authorities
shall keep'in mind the following: ' S
a) . To ensure the posting of proper persons on proper posts, the
‘Performance Evaluation ‘Report/annual confidential - reports, past and -
present record of service, performance on post held presently and in

the past. and general reputation with focus on the integrity of the
‘concerned officers/ officials he considered, '

b) _ Tenure on present post shail also be taken into consideration and the
' posting/transfers shall be in the best public interest -

; ¥ Added vide Urdu cireular letier No: SOR-V (E&ALD)1-112005, dated 9-9-2005,
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t, BEFORE THE KHYBER APKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Appeal No.1346/2013  ° .

vy BRE I
H A

. Muslim Khan . ' o 'ﬁgf)‘ﬁeﬂant.

Ex-Assistant Agency Education Officer L
AEO Officer Bajour Agency K

vernes VSiue

i
Lo ¢
. . T § . :
1. The Additional chief Secretary FATA Peshawar . . . 'Respondents.;

2. The Secretary Education FATA Warsak Road Peshawar
3. The Director Education FATA Warsak Road Pesham{ar,

v

B n e e T

Para wise Comments on Behalf of R.No.1,2 & 3

Preliminary objections.

ié S

SN hWwhR

Respectfully/Shewith

L]

That appellant has got no cause of action/locus standi to f:le the mstant appeal.
That the appellant has not come to this Tribunal with clean hands. -

That the appellant has concealed material facts from this tribunal. :

That the appellant is estopped by his a¥n: conduct to bring the present appeal.
That the appeal is time barred. .

That the appeal is bad due to non-joinder of necessary parties.

1.
2.
3.

No comments. Pertains to record.
No comments. Pertains to record.
No comments. Pertains to record. However transfer comes w:thm terms and
conditions of service and civil servant is to serve any where. -

No comments. Pertains to record.

Incorrect. The appellant has been worked for a period of four years out of ﬁve
years as per criteria issued by the Competent authority for the posting of Assistant
Agency Education Officer. As the appellant was transferred on administrative
ground in the interest of public service. Copy attached Annexure “A”.

Grounds:

A.

Incorrect. The appellant transfer order has been issued an adn&inistrative ground for
the smooth running of the department and is in accordance with law. ‘

Incorrect The appellant is a gazeﬂdoﬁrcer in BPS -16 The competent authonty for
the transfer&; "of BPS-16 is R.No. 2 and not R.No.3.

No . Comments. As explained above in Para A. 3

Incorrect. It is clear in the criteria issued by the competent authority fac the posting

of Assistant Agency Education officer from Para No.7 that maximum periods will be
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»

x =

5 years based on good performance otherwise the inc‘lumben‘t‘ could be posted out any
time on administrative grounds/poor performance. : ’ )
Incorrect. As explained above in Para D o | . ’
Incorrect. The order of the appellant was issued by the competent authonty in the
interest of publlc and for the smooth runmng of the Department o ‘:| A

Incorrect. No Political interference was lnvolved in appellant transfe

il . o . g
has been issued on administrative ground S ::,. e
lncorrect A ' . ) Coro Lo

.ot ;" . ‘1'

No comments As explamed in above Para s,,’?} ¥ [i

Incorrect. Each and every case has its own merit and crrcumstances

Incorrect. A
The respondents also seeks permission to advance' other grounds at the time of
argument.

. L,

in the light of above facts it is hu_mbly preyed that the appeal ma

be dismissed having no legal force.

Addle: Chief Sefer
FATA Secretarig$ Peshawar

Respondent No. 1

Respondent No.2. " Ssecretary dication FATA
S FATA Secletar®% Peshawar

S

Respondent No.3 : Director Education FATA
Warsak Road Peshawar.
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We the above respondents do hereby declare ér_id affirm thét the "above'icor;n'r:i)ents}are true
SRS N S :
and correct to the best of our knowledge and nothing has.been concealgd from this

Honorable court. yoow '
hUn |

. . ‘,J' S S O g
Respondent No. 1 o a - Addle: Chief SecrpharV[FATA) - i
' FATA Secretarial; Peshawar :

Respondent No.2. :

2]

N/

Director Education FATA~
Warsak Road Peshawar.

Respondent No.3
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' DIRECTORATE OF EDUCATION

(ol {FATA), SECRETARIAT — f
5§ " ' WARSAK ROAD PESHAWAR /4 L 37{ v
e Phone No. 091-9210166 Fax No. 091-9210216
. Dated Peshawar the 26% July, 2013
NO‘I‘IFICA’I‘ION

‘_ No. SO (FAI‘A[Edu][l 3ngg;§ On havmg spent last four years out of five on

: Copy forwerded to: -

/

admxmstratwe post of AAEO. Bajaur, desp1te the fact that he was transferred on :
admlmstratwe grounds prewously also. Mr. Mushm Khan AAEO Baaour BS-16 .
is hereby transferred and his scmces are placed at the dlsposal of Duectorate of I
Education FATA with u:umedlate effect for further adjustment in a school )

against an aopropnate post,

v ~  _Secretary Educ'at'i'i;}; FATA
//7?6~' 03

Endst: No & M

1. The Director Educatlon FA’I‘A FATA Seoretanat Peshawar

2. Agency Account Officer Bajaur Agency.

3. Officers concerned.-

4: PS to Secretary Educatxon FATA, Govemor s Secretanat Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIB

\

Service Appeal No.1346/2013

Muslim Khan................. e ....Appellant

Versus

The Addl: Chlef Secretary FATA and others............... Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE

. TO REPLY FILED BY RESPONDENTS NO 1-3.

‘ Reépectfully Sheweth,

Preliminary Obiections:

#V

II.

II.

“and frivolous, the detailed replies thereof are as under:- l :

Preliminary objections raised by answering respondents are erroneous

~ That valuable rights of' the appellant have . been infringed

-through the 1mpugned order which has been challenged through

the instant appeal under the law, therefore, appellant has got a
strong cause of action and for that matter locus standi to file the
instant appeal. ' | . i

That appellant has approached the Hon'ble Tr'ib|unal with a

bonafide claim inas much as he has been treated in violation of

the law.

~That all the facts relevant for the d1sposal of the 1nstant appeal -

concisely have been incorporated in the appeal and nothmg has

been concealed from the Hon'ble Tribunal.

UNAL PESHAWAR



IV ‘That appellant has challenged the impugned ord-e;f within the -
‘Am'ean‘ing‘ of Section:4 of the Khyber PakhtﬁnklilWa Service
Tribunal Acts, 1974. 1t is a-settlgd principle that é%toppel does

not operate against the law. |

5
’.

VI. That all necessary and prdpelj parties have been‘, arrayed as

V.  That the appeal is within time.

. . I .
Respondents in the instant appeal, hence the question of mis-
joinder and non-joinder is misconceived. |

Facts: R |

1-2.  Being not replied hence admitted. |

W2

- Incorrect. The transfer/posting is governed by the

Transfer/Posting Policy formulated by the Government and thé

| _
|
4. Being not replied hence admitted. ' ’

5. Incorrect. The transfer is effected in the public int:ereét or in

same cannot be violated.

exigency of service but in the case in hand the transfeir order has
been issued in violation of the rules and law and pren}aturely by
- an incompetent authority and therefore is not sustain|able in the

eye of law. -

A. " Incorrect. Transfer order cannot be issued on admiinistrative

Grounds:

| - grounds, therefore, the impugned order is violation of law.




B.  Incorrect. The. impugned order has been issued by an

incompetent authority.

C. = Being not replied hence admitted.
: |

D. Incorrect. The Transfer/Posting Policy has been V!iolated. The
Aappel'lant has been transferred prematurely. M(!Jreover, the

perfortnance of the appellant was tlpto the mark. |

|

|

F.. Incorrect. The transfer order has been issued illegally and
I

|

G.  Incorrect. The impugned order is the result of the political'

E. Incorrect hence denied.
against the public interest.

consideration. | a |

b

} -

H-K. Incorrect hence denied.

It is, therefore humbly prayed that the reply of answering
|

|
o - Respondents Nol -3 may graciously be rejected and the appeal as

prayed for may gracwusly be accepted with costs. - ‘

| Adyocate, Peshawar
Dated: // 103/2015

Affidayit |
1, Khaled Rahman Advocate as per instructions of n|1y chents . | g
do hereby affirm and declare on oath that the contents of thlS rejoinder

are true. and correct to the best of my knowledge and belief and
nothing has been concealed from thls Hon’ble Tribunal. |




