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None present f‘gr appellant. IVI.r,. Ali "Akbar, AAQK'anngwith
Addl: A.G for respk;ndent_s present. ’V\'/ritten réply not submitted
despite last o'ppbrt,unity. Requésted for further adjournment. Last
opportunity is _éxténded subject t6 payment. ofl cost of Rs. l(jOO/-
which shall be borne by the respohdents from their own pockets. To

come up for written reply/comments and cost on 30.3.2016 before

'Chair?a;_t _ 3

S.B.

Counsel for the appellant and Assistant A.G for respondents
present. Written statement not submitted despite last opportunity

which was further extended on cost of payment of Rs. 1000/- as such no

- further opportunities are afforded to respondents for submission of

written statement. The appeal is assigned to D:B for rejo_i_ndér and final

b
Chai " an o

Counse! for the appellant and Mr. Ali Akbar, Patwari-

hearing for 20.7.2016.

alongwith Mr. Kabirullah Khan Khattak, Assistant AG for the
respondents present. Learned counsel for the é‘pp_eilant
submitted a.bp!ication for withdrawal of the instant appeal as
the grievances of the appellant have been redressed ‘by the
respondent;depar'tment. Signature of iearng—:d counsel for the
appellant secured on the margin of order sheet. Dismissed as i

withdrawn. File be consigned to the record room.

ANNOUNCED : TR L

20.07.2016




119.11.2014

112015

18.3.2015

25.06,2015

30.09.2015

Clerk o counsel forﬁ‘:fﬁ;‘e'appel lant and Mr. Muhammad
Jan GP with Ah Akbar AAD for the respondents prescnt
The Tribunal is mcomplete To come up for the same on

01.01.2015. - - L

2ADER

Clerk to counsel for the appellant and  Mr. Muhamrad
> .
Jan, GP for the respondents present. The Tribunal is incomplete.

“To come up for the same on 18.3.2015.

]umor to counsel for the appellant and Mr. Muhammad

Jan, GP present Fresh notices be issued to the respondents To

come up for written reply on 25.6.2015.

BER

None present for a;ﬁpellant. Addl: A.G for respondents present.
Requestéd for adjournment. To come up for written reply/comments on

30.9.2015 before S.B.

Ch}nﬁan

None present for appellant. Addl: A.G for respondents present.

---'W,_rift__tfen F‘eply' not submitted. Requested for further -adjournment. Last

opportunity granted. To come up for written reply/comments on

CKairman

'2.12.2015 before S.B.




Counsel for the appellant and Mr. Ziadllah, GP for the

~respondents present. Preliminary arguments heard and case file
perused. Counsel for the appellant contended that the appellant; has
not been treated in accordance with law/rules. Appellant ﬁléd ‘
"departmental appeal on 14.01.2013 before the appellate authority
which has been replied on 22.01.2013, hénce the instant app;aal -;Qn
08.02.2013. He further contended that similar nature of appeal No.
145/2013 titled Ahmad Ali has already been admitted and pendiﬁg
before the learned Bench-1I, therefore, the same may also be clubbed

with the said appeal.
i
The learned Government Pleader while assisting the court

was of the view that there is no final order and no dépanfnental
appeal against order dated 22.01.2013 hence the instant appeal is not

maintainable in its present form.

Points raised at the Bar need consideration. The appeal is

‘admitted to regular hearing subject td all legal objections. The

appellant is directed to deposit the security amount and ﬁrocess fee
within 10 days. Thereafter, Notices be issued to the respondents. To
come up for written reply/comments on 26.08Y014 before the

learned Bench-I1.
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26.08.2014 j Appellant-in person and Mr., Muhammad Jan, GP with
A Ali Akbar, AADK for the respondents present. Respondents 1
need further time. To ceme up for written reply on

19.11.2014.

e

MEMBLER
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102.042014

12.05:2014

" Counsel for the appellant present. The learned counsei for
the appellant stated that similar nature of appeal titled Mr. Ahmad
Ali-vs-SMBR has already admitted and  fixed for hearing on

29.04.2014 before the learned bench-IL. The above mentioned

appeal may be requisition and also pre-admission notice be issued

" to the GP to assist the Tribunal for prelimiria_ry heéfing on -

12.05.2014.

Counsef for the ‘fap_pellanf and Mr..Ziaullah,‘ GP for the

- respondents present.” As’ pef order ‘sheet dated O_2.04§2014 the
Service Appeal No. 145/2013 titled Mr. Ahmad_‘Ali has -be.e‘n o |

‘requisitioned and case file perused. The learned counsel for the

appellant reques{ed for further time to argue thé_ case on the point
of maintainability. To come up for further preliminary hearing on

19.06.2014. : W




2392013  Appellant pre
due to non-availaﬁg_i:l_'ityj', of f _;’cc')unsel who has proceeded for -
performance of Haj To! come up for preliminary hearing on

21.11.2013. .

21.11.2013 Counsel for | the 'appeuant present and requested for

adjournment. To come up for preliminary hearing gn 16.01.201%

ember
i
16.01.2014 Appellant in person present and requested for adjournment.
To come up for preliminary hearing on 24.02.2014.
- 24.02.2014 Appellant in person present. Preliminary arguments could

not be heard due to General Strike ofvthé Bar. jTo come up for

preliminary hearing on 02.04.2014.
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Form- A
FORM OF ORDER SHEET
H
Court of H
Case No. l 523/2013
SHo. | Dateof order | Order or othcrmcééd-:.r‘lg-s_mﬂ.tﬁ-s.u—ggature of judge or Magistrate |
_ Proceedings
e e e e . - e e — S s i)
T 2 | 3
3 - e e e =
1 11/03/2013 The appeal of Mr. Sher Ali resubmltted today by Mr
Yagoob Khan Advocate may be entered in the . lnstltutlon
' Register and put up to the Worthy Chairman for preliminary
. : hearing.
dy ]
' . ) §
{2 -7 _ This cése is entrusted to primary Bench for preliminary

[

hearing to be put up there on Z 0o ~ (! ""(/9\ O/g

o



. .
«
4
i

) The appeal of Mr. Sher Ali Patwari‘received today i.6. on 08/02/2013 is incomplete on the
) folv'ldwi;’ng scores which is returned to the counsel for the appellant for compietion and resubmission

within‘15 day.

% Copy of relieving order in respect of appellant mentioned in para-2 of the memo of appeal -
{Annexure-B) is not attached with the appeal which may be placed on it.

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
RE PESHAWAR.
"/MR.YQUB KHAN ADV. MARDAN. .
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3 Before the Service Tribunal KPK Peshawar |

* . Appeal No. SRS /2013

Sher Ali S/0 Mehir Muhammad, Patwari Halqga/AOK Takht Bhai,
- R/o Village & Tehsil Takht Bhai, District Mardan.

VERSUS

=TS

. INDEX
-] | Page
S/No. Description of documents Annexure | :
: From | To
“1. | Appeal with affidavit. o - 1 4
2. | Copy of service book A 4 g
3. | Copy of order dated‘\ﬁ‘ B O )7«;’- 4/_
, 4 Cdpy of order dated 11/08/2011 C 12| 13 {’_
‘5. | Copy of Departmental Appeal and D vl | 184
order/judgment ‘ : i~
6. Cppy of notification “ : E . ()"9’
7. | Wakalat Nama | - — | 2.0

a

o

Appellant o

Through Counset? Yagoob Khan Advocate

Peshawar High Court Peshawar.

Dated: _1/_%" /2013

.% ’
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‘%gfore the Service T'ribunal KPK Peshawar

Appeal No. _@;_/2013
Sher Ali S/o Mehir Muhammad, Patwari Halga/AOK Takht Bhai,
R/o Village & Tehsil Takht Bhai, District Mardan.

| VERSUS T
1. Commissioner, Mardan Division, Mardan. Dy “‘% '
2. Deputy Commissioner, Mardan. REESTTT

APPEAL AGAIST ORDER /JUDGMENT OF
RESPONDENT NO.1 ., DATED  22/01/2013,
WHEREBY  DEPARTMENTAL  APPEAL  OF
'APPELLANT IS PARTIALLY DISMISSED BEING
ADMITTED THE ENTIRE CLAIM OF APPELANT AS
A CORRECT, WHICH IS ILLEGAL, AGAINST LAW
AND FACTS.

" Respectfully Sheweth:- /

1. Th‘at appellant has qualified course of Patwar and appointed as a

Settlement Patwari on 28/05/1983 and worked with the respondent

E". wnth the entire satisfaction of h|s superiors.

7}/} (Copy of service book is attached as Annexure “A")

2.  That due to winding up of settlement operation Mardan and
.abollshed the post of appellant, the appellant was relieved from duty

“““;‘?3’““ iy on the ground that as and when the post fall vacant in the Revenue
md i

a%rt,blf} '



&
side he should be appbi"n’ted‘ /adjusted égainst said peet vide order

A _31-5- Leo],
of respondent dated 2™ . 7/ i

o -2 S '/’ 2"00’ ' wpr
{Copy of order dated __ﬁ,‘: -2 . _is attached as Annex "B

-~ 3. - That on the availability of the post, 'appeIIant was re-appointed/
“adjusted in the Revenue syide Mardan on 11/08/2011_ after

completion of all codal formalities vide order dated 11/08/2011.

- (Copy of order dated 11/08/2011 is attached as Annex “C")

4, That appellent- filed an appeal before the responde’n't No.1
| :-‘ (Cf'oir‘nmis'sioner Mardan Division, Mardan) which was part'ially
- . accepted being admitted the entire claim of a‘ppellant as aA correct
but partiain Qismissed the appeal of appellant to the extent that
appellant is not entitled for pay protection and back beneﬁts of

' previous service already rendered in settlement operetion Mardan

" which is illegal, against law and facts on the following grounds: -

Copy of Departmental Appeal and order/judgment is
attached as Annex "D"” ’

GROUNDS:'

A /. That as per judgment of Superior Court (reported judgment 2008
| PLC (CS) 482) coupled with judgments of this Horr'able' Tribunalv -
dated 03/05/2010 titled as Momen Khan vs. Chief Secretary etc.,
whereby it was held that appellants are .entifled for pay
C protection and pensionary benefits of service already rendered in

another department. | | jﬁ"



PLANCH SR . - * ~
B P .
-, - . - . . .-
-7 to v, s . . c
. , - .
AN s o
- | | O
: '

~ Because as per earlier precedents, pension has been granted to
identically settlement 'bétwaries and appellant is also entitled for

. the same.

. Because pay protection is the right of appellant as per law and it

‘can not be refused by respondents, much so when other identical

settlement. patwaries were granted the pay protection and

seniority of settlement operation, pension as their ‘services were

- also taken on against regular revenue posts in Mardan.

Because the break in service has already condoned and previous

- .service already counted for pensionary benefit and Kept

continued the service of "appellant from lst'appointment' till

update, thus appellant is entitled for pay protectién and back

" benefit on the basis of previous service already rendered in

settlement operation Mardan.

Because as per law, appellant is a reguiar civil servant and it was

due to respondent that posts were abolished by respondent due

. o winding up settlement operation Mardan.

* Because identical appeal has been accepted by respondent (i.e.

Commissioner Mardan).

Because other similarly placed patwaries were granted to the

same benefit in appeal titled as Hilal Said VS DOR Mardan, Imtiaz

- Ali VS DOR Mardan and as per reported judgment of Apex

" Supreme Court of Pakistan, SCMR 1996 page 1185, appellant is

also entitled for the same benefit/relief.



H.. ‘That as per notification No: 12-1/2011 dated 04/06/2011 of KPK

Finance Departméﬁi has CIa.ssiﬁed" fhat pay protection will be

admissible to the employee who are subsequent appointment in

Govt: service from one department to another department

through proper channel of said previous service. |
| : | (Copy of notifiéation.is attached as Annékure-E) '
- Itis therefore, humbly prayed that on acceptance of this appeal ,
| ‘order/Judgment of commissioner Mardan dated 22/1/2013 may pIease be
modqf ed to the extent that appellant may please be granted pay
prOtection, 'seniority , back benefit of regular service of appellant already
» rendéred in settlement operation Mardan with all back benefits . Any other
. reI‘ief'd‘eemed fit may alsé be graciously awarded.
. J
T
) » Appellant '
‘Dated: 3!/ | /2013 | M

‘ o o Through Cmysel Y@ggKhan Advocate
L - Peshawar High Court Peshawar

AFFIDAVIT

. """:‘I, vundersigned declare on Qath that contents of the appeal are true
and correct to the best of my knowledge and belief.

“.Dated: - 21/ |.  /2013.

Deponent__ (/L;"/
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OFFICE OF THEE
DISTRICT OFFICER (R&E),
MARDAN :
,\o///--*""—f /DRJHVC
Dated vhn\-nratnb /,Lf_.fOb/?.OII _

.OFFICE ORDI*R -

On the rccomm"ndgmon of  Departmental  Selection

Cox nmittee meeting held ofi 11.08.2011, the follow?mg candidate patwaris of

Mardan District (Tehsil M’udan Katlano and Takht Bhai) are hereby

appointed as patwau; in BPS-5 on regular basis, with nmnr‘dmtc effect as

per existing appointment policy.

Name with parentage and address  Tehsil Mardan,

Syed Zahir Ali Shah s/o Abdul Wali Shah r/o Kot Ismail Zai

Ciohar Shah son of Haji Umar Shah /o Bughdada

Al Akbar son of Lal Zada /o Gadar

Hamid Ali son Guli Sac!balg r/o Guirat

Arshad son Aftabu Din /o Gujar Garhi
Jl

Khalid Khan son of Hayat Khan /o Mardan

Ahmad Ali son of Bahadur Khan t/o Kandar

Shaftiqur Rehman son of 1\/1u!wmmaci Raliq r/o Mohabat Abad

Azizur Fehman son of Noor M Auhammad

/0 Bara Banda Mardan

16 - Musiitag All son of Dilsoz /o Gujrat

11 Farhad All son of Ziaral Khan /0 Nasoer K1l

12 MNiaz Muhammad sod fwum Muhammad /o Garhi Kapura

13 Duri Kamil son Abdul Malii t/o Chat ol ‘

14 Ghulam Muharmmad son of Gul Muharmnad 176 Char guli

15 Muhammad Jjaz son of Abdul Salam r/o ¢ surukli Dher

15 Mudasit. son Umar Kiitab /o Gujrat

17 inayat Ali Shah son of Sher Muharimad oo Gujrat

% | Mehar Dil Khan son of Khaista Khan /o Chai! Banda

i9 ]i Khalid Igbal son of Jehan Zeb 170 Bughdada

20 | Khairul Amin s/o | Muhammad Salecin 170 | /Lu(.l.q N
Tehsil Katlang.,

71 Darwesh Khan s/o Bahadur Khan r/o Shero

22 Muhammad Saeed son of Ajab Khan r/o Katlang

23 Asif Akbar s/fo Muhammad. Akbar /o Cuasmi

24 Muhammad Asad s/o Umbaras Khan /o Kharki

.‘L 25 Shakeel Almad s/o Lal Dahadur 7o Katlang . ]

:

e N




Tehsil Takht Bhai,

T/ETOTIRG

s ESHETAT SOMCHNG R M R mnrad

Sabz Ali son of Pathari /o I{han Killi Tukht aj

Gulab Khan son of Ismail /o Qutab Gary

Janat Gul son of Abdui Samad r/o Qutab Garh

Abdul Haleem son of Abdur Rauf'R/o Lund Khyar -

Sardar Alj son of I—]at" Sher Ali /o Lund Khwar

Muhammad Sameen s/o Sh

! Muhammad Afzal son oF §

ahzad /o Lund Khwar
arfaraz r/o Sher Gari

(—

DISTRICT OFFICER (R&.E) |

Eadst: No. & date even

The Commissioger

Copies to:

The District Coordination Officer, Mardan

Tlie Secretary, Board of Revenue:
‘The Deputy District Off;
TheDi

, Khyber

Mardan/Katian a/Takht B]

7
Imance Assistant Local

Ticials Concerned

el S NN

)

7~ MARDAN

, Mardan Division, Mardan, |

ehtunkhwa, Pes
cer (R), Mardan/l{.aﬂang/Takht Bhai.
strict Comptroller of Accounts, Mardan. ‘ '
I

The Tehsildar.




Sher Ali Patwari

Versus

Deputy Commissioher/ : |
District Collector Mardan ‘ Respondent

. Date of Institution:  14/01/2013
Date of Decision: 22/01/2013

APPEAL/REPRESENTATION FOR CONDOMATION OF BREAK
IN_SERVICE OF THE APPELLANT W.E.F 01.06.2001 TO
10.08.2011__AND PREVIOUS SERVICE OF APPELLANT
RENDERED - IN SETTLEMENT OPERATION MARDAN W.E.F
28.05.1983 TO 31.05.2001 TO BE COUNTED FOR PAY AND
PENSION BENEFITS.

- ORDER:

Brief facts of the case are that the appellant was appointed as
Settlement Patwari on 28/05/1983. Due to winding up of settlement operation
Mardan, the appellant was relieved from service vide order dated 31/05/2001.
Later on the appellant was appointed/adjusted as patwari on regular basis vide
order dated 11/08/2011. The appellant has submitted "the instant
appeal/representation for condonation of break in service w.e.f. 01/06/2001 to
10/08/2011 and counting his previous service rendered in settlement operation

- Mardan w.e.f. 28/05/1983 to 31/05/2001 towards pension and pecuniary benefits.

1
1

¢ perused.

Appellant with his counsel present. Arguments heard and case file

Counsel for the appellant argued that as per reported judgment of
Hon’ble Supreme Court of Pakistan (2008 PLC (CS) 482), appeal of the appellant
was accepted with the direction that necessary action be taken for the revised pay
fixation ‘as well as counting of service rendered by the .appellant in other
department i.e. PAF prior to resign for the purpose of qualifying period for
pension. Moreover as per judgment of Service Tribunal Khyber Pakhtunkhwa,
Peshawar dated 30/08/2007 in the case titled “Abid Khar versus Commissioner
Mardan etc” service of the appellant had been ordered to be counted for pension
.and pay protection and the intervening period to be treated as extra ordinary leave
without pay. He further contended that the Hon’ble Service Tribunal Peshawar has

- Contd....P/2




dcccplcd appeals in cases titled “Momin Khan versus Chief Secretary Khyber
Pakhtunkhwa etc” and “Ali Zaman versus Chief Secretary Khyber Pakhtunkhwa
cle. Yhereby it was directed that the appellants are entitled for protection of pay
and pensionery benefits for the service already rendered in another department in
FATA. Fuithermore, as per reported judgment of the Hon’ble Apex Court (1996
SCMR 1185), if the Service Tribunal or Supreme Court decides a point of law

- relaling to the terms of service of a civil servant who litigated but also for other,
civil servants who may not have taken any legal proceedings, in such a case the
dictates and rule of good governance demand that the benefits of such a judgment
be extended to other civil servants who may not be parties to the litigation instead
of compelling them to approach the Service Tribunal or any other forum. Thus as
per the above referred judgment appeliant is entitled for protection for pay and
fixation and pensionery benefits for his qualifying service already rendered in this
department i.e Settlement ‘Operation Mardan and condonation of break in service
for the period between relieving from service and re-appointment in Revenue side
Mardan. : ' . .

' - From perusal of the record of the case and arguments advanced at
the bar, it reveals that the appellant was appointed as settlement patwari on
28/05/1983 and due to winding up of Settlement Operation Mardan the appellant
was relieved from service. Subsequently the appellant was appointed/adjusted as
patwari halga in Revenue side Mardan vide order dated 11/08/2011. Hence the
appellant, being a civil servant of the revenue department and adjusted in the same
department is entitled for continuation of his service. Therefore the instant appeal
is hereby accepted to the extent that the qualifying service already rendered by the
appellant in Settlement Operation Mardan be counted for pensionery benefits only
and lus service break is condoned _accordingly. However the appellant shall not be
cntitled for any_emolument, including pay for the abovemd
condoned. A copy of this order may be sent to Deputy Commissioner/District
Collector Mardan for necessary action. No order as to cost.

‘File be consigned to record room after completion. -

Announced A ' Comc i[s,s;i’qner
22/01/2012 ~ Mardaa®Divisiof Mardan
, 7, N,

Date of Applicatinn..,..............0......../ %
Name of I\pmir.am.......,...........?ézj -
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Urgent Fee.
Sign of Copyrstoyfes

Date o) Prepgtatiofm iy
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1t 'is therefore,

acceptagnce: of thig appeal,
appellant with effect from
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Dgted: 15.3.2011

AFFIDAV IT

back bomefid 0,2
/&u

Appellant ;

J,»l QrsMMN)

Advocate n:.gb Vourt at
l“lardan.

1, the undersigned.do hereby solemnly affirm that the

g

_ contents of the appeal are

of my knowledge and beii&fa

ATTESTEU.'

Nria %,/7;
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Mame of Apphicant.......
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GOWERMELT OF BRY R PLAUETUNKMWA

va't

FHOANCE DEPARTHENT ;

[Zfo ‘ | NO. FD (SR-1) 12-1/2011 \f&;:

07/0//(!":; r}b:‘l  Dated Peshawar the: 41»" June, 20‘1’1 0 F9 )

i . * “veinaf ) . N
- All Administrative Secretaries to Govt: of Khyber Pakhtunknwa. . |
The Senior Membef, Board of Revenue, Khyber Pakhtunkbwa. . .
The Secretary to Governor, Khyber Pakhtunkhwa ) .
The-Secretary to Chief Minister, Khyber Pakhtunkhwa. |
The Secretary, Provincial Assembly, Knvber Eakhtunkhwa,
The Secretary Finapce FATA, FATA Secretariat, Peshawar™~
The Accountant Geperai, Khyber Pakhtunihwa,-Peshawar,
All Heads of Atlached Departments in Khyber Pakhtunkhwa. [
All District Coordination Officers in Khyber Pakhtunkhwa. :. :
10.  All Political Agents / Dislrict & Sessions Judges in Khyber g’akhtunkhwa ,
11. The Registrar, Peshawar High Court, Peshawar. ' ) .

12. The Chairman, Public Service Commission, Khyber Pakhtunkhwa. -

13. The Chairman, Services Tribunal, Knyber Pakhtunkhwa. -

B )

SRR YN

[{e}

Subject FIXATION / PROTECTION OF PAY ON APPOINTMEI\’IT.FROM ONE
POST TO ANOTHER. '

Desar Sir, L

I am clirected to refer lo the Government of Pakistan, Finance Division,
Islamabad letter No.FNo.4(2)R-11/1996-235/2010, dated 08-06-2010 and Judgment
dated 01-08-2009 of Federal Service Tribunal, islamabad in appeal No.1921(R)
CS8/2005 in respect of Mr. Sajjad Rashid and others on the subject noted above and to
state that in pursuance of thc above quoted letter, the Government of Khyber
Pakhtunkhwa has cdecided that the benefit of protection of pay to the employees of.
autonomous bodiés on their subsequent appointment.in Government Service is
ot admissiblc as the employces of autonomous boflies are not civii servants
within the meaning of Civil Servant Act 1973, However, the hencfit of pay
protection will be admissible to employees of such altonomous organizatibns
who have adopted scheme of basic pay scales in to-to on their appointment in
government offices, provided they have applied for the post through proper

channel.

- ZKASOOD KHAN)
’ Deputy Secretary (Reg-Il) -

-

Endstiof even No. & date.

Copy forwarded fer information to:

Al ihe Heads of Autonom.cus / Semi Autonomous Badies of Khyber Pakhtunikhwa
D{rector, Local Fund Auclit, Khyoer Pakhtunkhwa, Peshawar. '
Director, Treasuries and Accounts, Khyber Pakhtunkhwa, Peshawar

All Districi Comptrolicrs of Accounts, Senior Distric! Accounts Ofﬁcex:s and -
District’agency Acceunts Officer in Kayber Pakhtunkhwa / FATA.

Director, FMIU, Finance Department
SN :
- Q..
’% e
(KHURSHID ALAM)

PS o Minster Finance, Ki yber Pakhunkhvra,
Section Officer (SR-D)

Lt

P.S 1o Secretary Finance.
PAL0 Spu Seerelary Hinnace,

i I
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