23 .Iune; 2022 Appellant in person present and submitted an

15.08.2022

application for adjournment as his counsel is not available

today. Adjourned. To come up for preliminary hearing on

15.08.2022 before S.B Q

(Kalim Arshad Khan)
Chairman

Mian Zakir Hussain, Advocate for the appellant present.

As per contention- of learned counsel for the appellant, the

appellant was awarded major penalty and dismissed from service.

‘The impugned order dated 02.07.2021 was assailed through

departmental appeal on 18.07.2021. His departmental appeal was
however, rejected by the appellate authokity on 30.08.2021 on the
ground being devoid of merits. The appellant thereafter apprq\%hed
the Service Tribunal for redressal of his grievances through the
instant service appeal on 06.12.2021. There is a gape of 97 days
between appellate order and service appeal submitted in the Service
Tribunal. The appellant had statutory period of 30 days for service
appeal under Section 4 of the the Khyber Pakhtunkhwa Service
Tribuanl Act, 1974. The limitation issue in question could not be
justified by the learned counsel fof the appellant and requested for
adjournment. Request is acceded to. To. come up for further

vy
prepartion and documents, if any, ,\on 03.10.2022 before S.

(Mian Muhamma
Member (E)



Form- A *'-'"'
FORM OF ORDER SHEET
Court of
Case No.- 146/2022
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 T 3
1 01/02/2022 The appeal of Mr. Asif Ali resubmitted tod‘ay by Mian Zakir Hussain
Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please.
REGISTRAR-—
2. This case is entrusted to S. Bench at Peshawar for preliminary
hearing to be put there on Q,b réﬁ — ..}9 D’V
CHAIRMAN
01.04.2022 Junior of learned counsel for the appellant present.

Former requests for adjournment on the ground that learned
cdunsel is not available today. Adjourned. To come up for

preliminary hearing on 23.06.2022 before S.B.

* e

(MIAN MUHAMMAD)
MEMBER(E)
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR.

Asif Ali
Versus

. P”muf FUJ fc_c,.;g.pbo-‘o‘uw Q othevs

Adjournment Application

Respectfully Sheweth:

I. That the above captioned case is pending adjudication before this Hon’ble Court
and is fixed for today i.¢. 23.06.2022. '

2. That counsel for appellant is having occupicd at China Embassy Islamabad in
connection of his brother interview for Visa,

‘o
h

attend this Hon'ble Court; henee this application.

[t s, therefore, very graciously prayed that on acceptance of instant application above

captioned case may kindly be adjourned to today i.e. 23.06.2022. to any convenient date.

»

Dated: 23.06.2022. Applicant/Appellapt

Through
' Mran Zaly'r H

Advocate High Court, Pdghawar

That due to above stated circumstance, counsel for complainant is not able to

N

N
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No... , (’( é ..... /202)@

Asif Ali

Versus

Provinéia! Police officer and others

-----------

S.No Description of Doci:ments Annexure Page
1 Memo of Service Ai:peal - 1-7
2 Affidavit - 8
3 ‘Copy of Enlistment Order and Service Card A a __4@
4 Copies of Charge Slﬁeet and Statement of B :
Allegations ; ﬂ-"" -{-2
5 Copy of Reply C 1 2
6 Copies of Inquiry, Statements and affidavits D i 43 L}-
7 Copy of impugned érder dated 02-07-2021 E 3 6,
8 Copy of depal'tnlenfal appeal F- 3 é
9 Copy of order dated 30-08-2021 G
10 Copy of Application to .G H
f 38—37
11 Copy of Final Show Cause Notice I 4 O
12 Copies of Murasila,: FIR and Naqal Mad J /‘/ 1 4 4
13 Copy of Card Arreét K Lf 6—
14 . | Copies of Bail Pcti‘éion and order/judgment L :
dated 23.04.2021 HE-54




15 Copies of order slleefs of Trail Court M 5 :
i =
16 Vakalatnama & Court Fee in Original = -
/1”5?”‘
Dated: 01/-12-2021 Appellsmt
Asif Ali (Ex-Constable)

\

flz rough

ian Zakir Hussain .

dvocate High Court, Peshlawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
. PESHAWAR

Asif Ali (Ex-Constable)

- Son of Rahim Alj :
Resident of Shaho Khel, Tehsil and District, Hangu

eresreresesnrentesas +eess” APPELLANT

1

Versus

1. Provincial Police officer,

Government of Khyber Palkhtunkhwa, Peshawar

2. The Regional Police ofﬁcer/ﬁIG,
Kohat Region, ’

3. The District Police Officer, Hangu

............................. RESPONDENTS

------------------

SERVICE APPEAL iunder secfion 4 of the Khyber Pakhtunikhwa Service
Tribunal Act 1974, against the impugned order No. 177 dated 02-07-2021
passed by the District Police Officer Hangu (Respondent No.3) against which

a departmental ap Qeél was filed but the same was dismissed on 30-08-2021.

Prayer:

On acceptance of thifs appeal, the impugned order No.177 dated 02-07-2021
whereby a major penalty of Djsnﬁssal from Service with immediate effect was passed by
the District police officer, Hangu (Respondent No.3) and the office order No. 13770
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dated 30-08-2021 commum'céted on 15-11-2021 whereby Departmental Appeal of the
Appellant is dismissed may \i/ery graciously be set aside and the appellant may kindly be
re-instated in service with full back benefits. And any other relief deemed appropriate in

the circumstances of the case, not specifically asked for, may also granted to the
appellant, '

Respectfully Shewth,

1.

Short féctg giving rise to the present appeal are as under

That the appellant joiried the service of Palice of Department as Constable in the
year 2013, ever since: his appointment, the appellant herecin has performed his
duties to the entire satisfaction of his superior without any complaint from any
quarter concerned. He had 7 years of unblemished service record to his credit.

(Copy of AppointrnentE Letter and Service Card are herewith marked as Annexure-
A). i

That the appellant wasterforming his duty with great zeal and zest. But strangely,
he. was served with a:charge sheet alongwith statement of allegation on 24-02-
2021 wherein the following false and baseless allegation was leveled against him:

a) You, Constabl;e Muhammad Asif No. 153 were charged in cross case
vide Dialy Diary No. 12, dated 21.02.2021 of , P.S City Hangu thus,

suspended and closed to Police line, Hangu, vide this copy of OB No. 52,
dated 22,02,2021

b) You being member of Disciplined Force acted criminal gross

misconduct or your part, which spoilt/badly affected the name of Police
Department.

(Copies of Charge Sheet and Statement of Allegations are herewith marked as
Annexure -13).

That the appellant submitted reply and denied the allegations and also termed the
same as fallacious, malicious and misconceived. He stated that appellant is police
official/constable, and is performing his duty as snap-checking with Police
mobile. I had left for home for one day on an official sanctioned leave. On
21.02.2021, he went to the market for the purpose of buying groceries. That he
went to the shop of Shahid Al to eat lunch (cholay) where he came across Nasir
Hassan son of Ali Hassan, Waheed Hassan, Faheem Hassan (Deceased) residents
of Shahokhel, Presently Punjab, who were also having .lunch. That on 10:00
o’clock two men came on their motorbike at Shalid Ali's shop. One of the two
men on motorbike got off his motorbike while other remained seated én the
pillion of his motorbike on an alert position. After exchanging greeting with
Waheed Hassan and others, he (the person who got off the motorbike) took out
his pistol and shot down the Faheem Hassan (Deceased). People around where
fortunate enough to remained unharmed. Subsequently the man, who shot down
Falhieem Hassan, 1'Ltsh¢d towards the stand-ready motorbike, sat on it, behind the
2" man and fled the s{:ene. Those persons, who were present on the scene during
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transpiration of this incident, are eye-witnesses of whole the incident. I timely
informed the Constable Khalid who was present on snap-checking regarding the
fleeing of two accused persons from the site, who had left towards Jozara’n.
Afterward, I came to know that Ahmad Abbas got injured in police encounter. For
this, Shafi Abbas, who is brother of injured charged Faheem (deceased), Nasir
and I (Asif Ali). which is untrue, fabricated and concocted, It is being done to
embroil me in a false case. I can present eye-witnesses to substantiate my stance,

Therefore it is requested that justice should be met out to me, I shall remain
indebted to you for the rest of his life

(Copy of Reply is here%with marked as Annexure-C),

. That the aforesaid reﬁly was not found satisfactory and as such inquiry was

ordered to be conducted into allegations levelled against the appellant in the
charge sheet. The appellant was summoned to appear in the inquiry and explain
his position regarding the said allegations. He participated in the inquiry, denied
the allegations and reiterated the same facts and justification as enumerated earlier
in the preceding Para. The enquiry officer after recording of statement of
appellant, witnesses and perusal of record and affidavits recommended that matter
shall be kept pending till the decision of the trial court, However, Respondent no.
3 in complete disregard of the same, fallen into error and bluntly and in violation

of law ordered the dismissal of the appellant from services. Even otherwise,
nobody can be punished on the basis of preliminary inquiry,'

(Copies of Inquiry, Staiements and affidavits are herewith marked as Annexure-
D).

. That thereafter, the appéllant was neither served with a “Show Cause Notice” nor

was he provided any opportunity of “Personal Hearing” being the requirements
of law. But he was straightaway awarded “Major Penalty” of dismissal from

service illegally by an order dated 02-07-2021 passed by the District Police
Officet, Hangu (Respondent No.3)

(Copy}of impugned order dated 02-07-2021 is herewith marked as Annexure-E).

- That the appellant felt aggrieved by the aforesaid order, filed a departmental

appeal ‘with Regional Police Officer/DIG » Kohat Reigon, Hangu (Respondent

No.2) with the statutory period of law. But the same was dismissed on 30-08-
2021 .

(Copies of depanmentaj appeal and its rejection order are herewith marked as
Annexure-F & G). ‘

. That appellant herein had not remained in any gainful employment during the

period he was Luljtlstiﬁdbly kept out of job and he is jobless since his dismissal
from service.

. That the appellant now files this appeal before this Hon’ble Tribunal intet-alia on

the following grounds amongst the others :

12000 SCMR 1868, 2000 SCMR 1743
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GROUNDS OF APPEAL

A, That the impﬁfgned order is against the law, illegal, unlawful, without
lawful authority and void-ab-initio, thus liable to be set aside.

B. That the treatment met to the appellant is against the law, rules and policy

which is agaiﬁst the Article 4, 10-A, 18 and 25 of the Constitution of
Islamic Republic of Pakistan, 1973,

C. That no fair, impartial and regular inquiry was conducted against the
appellant in order to substantiate his guilt in respect of allegations levelled
against him in the charge sheet. The inquiry officer neither examine any
witness in the presence of appellant nor he was provided any chance to
cross-examine® the prosecution witnesses appeared against him in the so-
called enquiryf; Similarly, the appellant was not only provided any
opportunity to produce his defence in support of his version. Thus, the
appellant has béen condemned/penalized without being heard, contrary to
the basic principle of natural justice known as “Audi Alterm Partem”.
Therefore, the impugned order is not sustainable in the eye of law. That
major penaly to dismissal from service has been awarded without

conduction regular inquiry. For sake of reference, judgment of Apax Court
is reproduce herein below:-

2006 SCMR 681

-==Rr, 4L S, 6 & 7---Constitution of Pakistan (1973), Art.

212(3)--misconduct _, charge of---Removal from service by
adopting summary procedure as provided under R. 5(2) of the
North-West Frontier Province police (Efficiency _and
Discipline) Rules, 1975---Dismissal of appeals by Service
Tribunal---Contention of civil servants was that major penal

could not be awarded by adoptin summa rocedure--

Validity-—Gravity of allegations levelled against civil servants

required strict compliance with said Service Rules-—-Duty of

Department way to probe into matter according to Rules to
meet ends of justice---Competent Authority could award major

penalty ‘only on receipt of inquiry record--No detailed inquiry

had been conducted

D. That besides all ﬁ:at, it is settled principle of law that to determine factual

basis of allegatibns, holding of regular inquiry is mandatory and fact
finding inquiry ¢annot be a substitute for regular inquiry. Moreover, the
competently authority /Respondent no.3 while dispensing with holding of
regular inquiry did not recorded reasons for

| the 'same which too is
violation of law on the subject, ‘

»2011 PLC (C.S) 1111, 2008 PLC (C.S) 860
1993 SCMR 603 _
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2009 SCMR 329

Ss.3 & 5(4)---Dismissal from service---Procedure---Before
imposing such penalty, regular inquiry must be held to
determine factual basis of allegations required to be proved in
accordance with law---When allegations required explicit
proof . then holding of inquiry could not be dispensed with---
Principles.

E. That the Competent Authority (Respondent no. 3) was under statutory

obligation to examine the record of inquiry and recommendations of
inquiry office m its true perspective and in accordance with the law and
then to apply his independent mind to the merits of the case but he failed
to do so and ‘awarded major penalty of dismissal from service to the
appellant despite the fact ﬂmt none of the allegations as contained in the
charge sheet had been proved against him in the so-called 1 inquiry. Hence,
the impugned order is not warranted under the law.

That inquiry officer recorded statement of witnesses which supported
stance of the appellant taken by him in his reply and department appeal
furthermore, ‘report/murasila of Waheed Hassan brother of Faheem
Hassan (Deceased) was reported on 10:40 o’ clock while that of other
party was reported on 11:00 o’ clock after 20mintues of farmer
report/murasil.’ Besides that Faheem Hassan (deceased) alongwith the
present appellant was charged other party under section 324 PPC for
attempt to murder despite fact that he was already died on 10:00 o’clock
which is not éxppealable to a prudent mind and this too validate and
support stance; taken by the appellant in his reply that they had been
charged just to make the incident a cross-case. It is also pertinent to
mention here that appellant reached the spot long after the police
encounter when Muhammad Shafiq Abbas, directly accused and charged
for murder of Faheem Hassan (deceased), was arrested and taken into
custody in 1n_|med condition by the police and neither statements of the
witnesses nor ‘inquiry officer shows that _appellant was presént that
appellant was present when police got engaged with the other party in
encounter. Moreover, neither any weapon nor any empties has been
recovered from the appellant. All these important facts were totally
ignored by the Respondent no.3 while passing the impugned order of

dismissal which shows that impugned order dismissal has been passed in a
slipshod and mechamcal manner,

. That brother of the Faheem Hassan (deceased) had also filed an

application to Additional 1.G [nvestigation; Peshawar stating therein that

-appellant has been falsely implicated in the criminal case to showing

occurrence a cross-case and has fully support stance of the present

appellant this aspect too was not taken into consideration by Respondent
no.3 before passmg impugned order. :

(Copy of apphcatxon is herewith marked as Annexufe-H).

That it is settled principle of law that accused is presumed to innocent
until proven guilty. That trail of the accused is pending before the trial
court, where involvement of the appellant is yet to be determined and
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there is no coﬁcept of punishment before convictioﬁ, however, Respondent
no.3 did not pay head to the same and in a maniacal manner with a single
stroke of pen dismissed 7 years of unblemished services of appellant.

That the appeliant was not served with a “Show Cause Notice” to explain
his position in respect of allegation as well as inquiry findings, before
passing the impugned order. Hence, the impugned order is liable to be set
aside on this score alone as the Competent Authority has blatantly violated
the law laid down by August Supreme Court of Pakistan reported in
2009-SCMR-605 (citation-e). That for convenience of reference, relevant
citation is reprbduced herein below

(C) CIVIL SERVICE ...

Misconduct, charge of --- Employee's right to show---cause

notice ‘before passing of termination order against him by a
competent authority,

That the Appellant was also not provided any opportunity of 'personal
hearing' before imposition of major penalty of dismissal from service
being the requirement of law as appellant since his arrest i.e. 24.02.2021
was behind the bars and was released on bail 23.04.2021 by the Hon’be
Peshawar High Court, Peshawar and all these proceedings have been
conducted in the absence and at the back of the appellant. Therefore, the
impugned order is required to be reversed on this count as laid down by
August Supreme Court of Pakistan in case reported in 2006-SCMR-
1641 (citation-c). The relevant citation is mentioned below:-

(c) Goévernment Servants (Efficiency and Discipline) Rules,
1973 —

~-- Rr. 4(b), 5 & 6 --- Inquiry piroceedings —-Major penalty,
imposiﬁon of --- Personal hearing to civil servant, opportunity
of --- Scope -~ Such opportunity must be afforded by the
authority competent to impose major penalty or his delegatee.

That the Competent Authority was under Statutory obligation to have
provided a copy of inquiry report to the appellant® but he failed to do so
and as such blatantly violated the law laid down* by August Supreme

Court of Pakistan reported in 1981-SCMR-451 (citation-a). The
relevant citation is as follows:-

Constitution of Pakistan (1973) —

----- Art, 212(3) ~ N: W. F. P. Civil Servants (Efficiency and
Discipline) Rules. 1973, r. 5 Civil services-Departmental
enquiry-Order of dismissal of civil servant passed without
supplying copy of enquiry report and issue of second show-

cause notice-Held, violation of Rules and hence set aside .-
[Civil Service]

2003 SCMR 251, 1999 SCMR 1237
42005 PLC (C.S) 311, PLD 1981 SC 176




(O]

""j‘i)

Page 7

. That the Cmﬁpetent Authority has passed the impugned order in

mechanical manner and the same is perfunctory as well as non-speaking
and also agamst the basic principle of administration of j justice. Therefore,
the impugned order is not tenable under the law.

. That the order in question is suffering from legal infirmities and as such it

has caused grave igjustice to the appellant. Thus, the impugned order has
no sanctity under the law.

. That appellant herein had not remained in any gainful employment during

the period he was unjustifiably kept out of job and he is jobless since his
dismissal from:service.

. That the impugned order is based on conjectures and surmises. Hence, the

same is against the legal norms of justice.

. That the appelimmt craves permission of this Hon'ble Tribunal to rely on

other grounds§ at the time of arguments and produce any additional
document if required in support of this petition.

In view of the above narrated facts and grounds, it is, therefore, humbly

prayed that the impugned order No.177 dated 02-07-2021 whereby a major penalty of
Dismissal from Service with immediate effect was passed by the District police officer,
Hangu (Respondent No.3)  and the offiece order No. 13770 dated 30-08-2021
communicated on 15-11-2021 whereby Departmental Appeal of the Appellant is

dismissed may very graciously be set aside and the appellant may kindly be re-instated
in service with full back benefits.

Any other relief deemed appropriate in the circumstances of the case, not

specifically asked for, may also granted to the appellant.

; o
Dated: Ol/-12-2021 ; Appellant

éThrough

Advocdte Jigh Court, Peshawar,
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BEFORE THE KHY BER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No.....ocovvvini, /2021

Asif Ali
Versus

Provixfcinl Police officer and others

AFFIDAVIT of Asif Ali (Ex-Constable) Son of Rahim Ali, Resident of Shaho Khel,
Tehsil and District, Hangu do hereby solemnly affirms and declare on oath that the

contents of the enclosed Writ Petition are true and correct to the best of my knowledge

7
DEPONENT
CNICH 14101-8302728-7
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{, Mr. IKRAM ULLAH PSP, D,P;0, HANGY as competent authority, hereby
Police

charge you Consta yhan sf No. 153 while posted

Lipe, Hanau committed the fo\lowmg irregularities -

al, You Constable_Muhammad Asff No. 53 weare charge in_cross

Daily Diary No, 12, dated 21.02.202) of P.S | thus, suspen

& closed (o Police_Line, Hangu vide this amce QB No. 52, dated

nn.02.202]. :
b, You hed memnber 0 Disci Jiirlccl [or ed criminal gross HE

. [¢] 5
qn your part, whiel spoilty badly affected the naime of Police Depaniment

guilty of misconduct Under

2. By reasond of the above, yod appear L0 be
| i liable Lo all or any

Police Diseiplinary Rules, 1975 and have rendered yourse

of the penaltics specified in the above rules.

d m submlt your written defence within seven

a. You ure, therefore, require
%ect to the Enquiry Officer/ Committees, a8

davs ol the receipt of this Churge
the cuse may be.
should reach 10 the Enquiry

4, Your written defence, . any.
sich it sholl be

Ofﬁccr/'t:ummit\ccs within the gpecified periad, fniling Wl

presumed that you hnve no defence o put in and in that cose

ahall Le taken against you.

ex-parte getion

8. intimalte whether yuut desire to be heurd in puerson.

6. A satement of nllegation I8 cinclo.«'.e:d.
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y DISCIPLINARY ACTION,

/‘1. Mr. IKRAM ULLAH, PSP, D.P.0, HANGU as competent authority, am of the

opinion that Constable Muhammad Asif No. 153 has rendered himsell liable to be
procecded igninst as he commited the following acts/omissions within the

meaning Under Palice Disuipli:mrﬁa Rules, 1975:-

STATEMENT OF ALLEGATIONS.

& closed to_ Police Line, Hangu vide this office OB _No. 82, dated

22.02.2021,
1duct

b).  You being a membe d criminal ¢ross miscor

on your part. which spoilt/ badly affected he neune of Poli artment.

2. Por the purpese of scrutinizing the conduct of the said accused with
reference to the above allegations, an Enquiry Officer consisting of the following

{s constituted In the above rules: -

Mr. Muhammad Lsn';ail. PYP City, Hanmu,
3. The LEnguirny Officer shull.; in accordance with the provisions ol the
Ordinance, provide reasonable opportunity of hearing o the accused, record its
findings and make, within Ncrity five days of Lhe receipt of this order,
recommendations as Lo punishmént or other appropriate action apainst the
accused, :

4, The uqc‘used and a well con"casunl representative of the department
shall join the proceedings on Lhe dale, limae and place fixed by the E

Offcer. é\_j J /}

ATFESTED
DISTRICT POLICE OFRICER

HANGU |

nquiry

A copy of the above is forwarded to! -

1. Mr.Mubammad Ismall, DSP City, Hanau, The Enquiry Officer for mmnung

proceedings against the accused under the provisions of Palice Disciplinary
Rules, 1978,

a. Constable  Muhamma G
. _d_.ASlLLL._LS.l The concerned officer with the
dircetions (o appear before the Enquiry Officer,

on the date, time and place
fixed by the Officer, for the purpose of the ¢

nquiry proceedings,
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Tt AREATOFFICE OF THE
DISTRICT POLICE OFFICER,

'ﬂfxmx _P HANGU Sc

Tel: 0925-623878 Fux 0925-630118

ORDER '

Thig arder of mine will dispese of on departinental enquiry initiated naninst
Congtisble Muhintssad Asif Moo s:g en the basis of fellowed allegations:-

il Constable NMuadmmid "Asif Nao g while posted at M S Polier
it flangu was charged inocross eise vide Daily Dadvy N1z, dited
anoxaagey of 1S City Hangn thus, suspended & elosad 10 Police
Lines, Hanao vide OR No, g2, dated 22.o2.0n2),

-oam .

I He Deimge a0 member of diseiplined foree teted o criming] gross
miscomduet o his part, which spoilt/badly affected the name of Police
Departinnent,

He was Issued a charge sheet and suitement of allegation, SDPO Thall

was appointed as enguiry officer W eonduet a departmental eneuiry againgt him After

cumpletion of enguiry, the Taiguiry Officer submitted his finding and stated that the ease
i which e tnvolved vide FIR No. 136, dated aromaozy u/s go2-44-324 PPCof IS City
; Hangu is tndder telal i the Court of Fiw thus, Use enguiry officer is reeommended to keep it
: peiding il the decision of Caurt, The ease file perused thoraughly und discussed the
matter with 1O, the statement of vestigation Officer was also recorded. As per case file
and the statement of 1O, e ahove named Constable is found guilty, being o mumbor of
diseiplined foree badly affected the tamme of Police departinent.

He wps clted in orderly rovan and bosrd in person bt he could not
prochiced a plausible explanation in his defence, therefore, he was issuied 1 Final Show
Cause Notfee, hw again snbmitterd the same reply i the Final Show Cause Nulice which
wis found unsatisfactory, He was ealled in orderly room on 02.07.2021 and heard in
person but he unce again failed to defend himself,

Keeping in view of above an liaving pone {icough the available
tecord, 1, thram Ullal Rhan, PSIY, District Police Oficer, Mangy in exercise of the powers

. . . - / .
conferred upan o, awnred Btm a mudor punishanent of Dismissal fropm service
with linmedinte effeet,

owse 177
Dited:a 2 L tr02)

DISTRICT POLICE QFFACER,
. HANGU 2/
No. EQQS:...ZQ_.IEC. dated Hnngn the Q1 07y /

ITILS RRR
L \ ' Capy of above is subgoitted 1o the Regionnl Palice Officvr, Kohat
L ““«)'\N.\ﬂ. Kobiat for fwvour af information w/r to his office Endst: No, 5aRT-Hy B0, dated
b 29.ant2uz followed by Endat: Neo gas-gg/EC, dated qo.of.znan, jilease,

P LoDSE, Hes, Han
A - Lo Pay Otficer

Lo A BUOASU Lior lecensary ne

! 1 Retder v Reeessiory netion,

ATTEST

gt eotleet the kit cte nyd repurt.

"
DISTRICT poLrcE orAFcH
MANG 77

seanned with CamScanner




Annexure-E 35 Better Copy
gt

OFFICE OF THE
DISTRICT POLICE OFFICER,
HANGU

’ -Tel: 0925-623878 Fax: 0925-620135

ORDER

This order of mine will dispose of on departmental enquiry initiated against
constable Muhammad Asif No. 153 on the basis of followed allegations:-

a. Constable Muhammad Asif No. 153 while posted at MT Staff Police Line
Hangu was charged in cross case vide  Daily Dairy No. 12, dated:
21.02.20210f P.S City Hangu thus, suspended & closed to Police Lines,
Hangu vide OB No. 52, dated: 22.02.2021.

b. He being a member of disciplined force acted a criminal gross misconduct
on his part, which spoilt/ badly affected the name of Police Department.

He was issued a charge sheet and statement of allegation, SDPO Thall was
appointed as enquiry officer to conduct o departmental enquiry against him., After
completion of enquiry, the Enquiry Office submitted his finding and stated that the case in
which he involved vide FIR No. 156, dated: 21.02.2021 u/s 302-34-324 PPC of P.S City
Hangu is under trial In the court of law thus, the enquiry officer is recommended to keep it
pending till the decision of Court. The case file perused thoroughly and discussed the
matter with 1.O, the above named Constable is found guilty, being o member of
disciplined force badly affected the name of Police department.

He was called in orderly room and heard in person but he could not
produce plausible explanation in his defense, therefore, he was issued a Final Show Cause

Notice which was found unsatisfactory. He was called in orderly room on 02.07.2021 and
heard in person but he once again failed to defend himself,

Keeping in view of above and having gone through the available record, |,
lkram Ullah Khan, PSP, District Police Officer, Hangu in exercise of the powers conferred
upon me, award him a major punishment of Dismissal from service with immediate effect.

OB No. 177
Dated: 02.07.2021
| Sd/-
DISTRICT POLICE OFFICER,
HANGU

No. 6068-70/EC, dated Hangu the 02.07.2021

%
Copy of above is submitted to the Regional Police Officer, Kohat Region, Kohat for

favour of information w/r to his office Endst: No. 5587-89/EC, dated: 29.04.2021
followed by Endst: No. 9993-94 /EC, dated: 30.06.2021, please.

1. DSP, HQrs, Hang to collect the kit etc. and report.
2. Pay Officer for necessary action.

3. EC/OASI for necessary action.

4. Reader.

5d/-
DISTRICT POLICE OFFICER
HANGU

’
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ORDER. - . o o

f

w -

KOHAT REGION

This order \%villA dispose: of a .departmental appeal . mr’a’,\‘rcd‘by" o

Ex-Constable Asif Ali No. 153 of district Hangu,: againat the punishment order, passed~by ,

DPO Hangu vide OB No. 177, dated 02.07.2021 whereby. he was awarded major punishment

~ of Dismissal from Service on the ellegations of his alleged involvement in a criminal cage - -

 vide FIR Nu 136, dated 21,02.2021 L/s 302/34/324 PPC PS City Hangu

;.".‘. L Comments as' well as ralevam record were requ151t1aned from DPE)
,I-Iangu and perused. The appellant was also heard in person in O.R held in this office on

30.08.2021, During hPanng the appellant did no advance any plausnble ewplanatton in his
defense fo prove his innocence.

Above in vxew. the under51gned reached to the conclusmn thut hc T

appellari has - darectly been charged in a crtmma] dase Wthl'l carned bad namc fo Pollce

: departr aent. Therefore, lns appeel bemg devoid of merits is hereby rejected.

- Order Announced
© 30082021 S
\.//()’ { Ké /\—1‘/‘ B .
(MOHAMMAD Z R ALI) PSP
Region Poh Officer,
- ‘ o S D Kohat Reglon L
No.. /3772 [EC, dated Kohatthe /=¢F - /3021, SRR

'necessafy action w/r to his office Memo: No. 6615/1.B, dated 26.07.2021. Hm Servme
‘Roll & Fauji Missal / Enquiry Fxle is returned herewith,

/o

B/

Copy to District Police Officer, Hangu for mformﬂtlon and °

C N a,
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OFFICE OF THE
DISTRICT POLICE OFFICER,

HANGU
Tel: 0925-623878 Fux 0925-620135

Nu "?é JEC dated Hangu the 3/ /_{.:_/2021

FINAL SHOW CAUSE NOTICE

L {, Ikeam Ullah, PSP, District Police Officer. Hangu 08
competent authority, under the Khyber pakhtunkhwa Police Rules 1975,

(umended 2014) is hereby serve you, & ! rad Ast
as fallow:-
i, That consequent wpon the completion of inquiry conducted

against you by the inquiry officer for which you were glven
opportunity of hearing on 27.04.2021. )

i, On poing, through the finding and recommendations af the
inquiry officer, the material on record and other gonnccled
papers including your defense bufare the inquiry officer.
| am satisfied that you have committed the following
ncts/omisgions, ypecified in section 3 of the said ardinance.

a.  You, Constable Muhammad Asif No. 153 while posted at
MT Staff Pallce Lines Hangu were charged in cross case
vide vide Dally Datry No. 12, dated 21,02.2021 of P.S
City Hangu thus, suspended & closed to Police Lines,
Hangu vide OB No. §2, dated 22,02.2021.

b. you being a member of disciplined force acted eriminal
gross misconduet on your part, which spotlt/badly
affected the name of Police Departmendt.

2. As o result thereof, 1, ns compelent authority, have
wentatively decided o impose upon you major penalty provided under the
Rules ibld,

3. You ure, therefore, required o ahiow cause as to why the
aforesaid penalty should not be imposed upon you also intimate whether
you desire Lo be heard in person,

4. Il no reply to this notice is received within 07 days of its
delivery in the normal course of circumstances, it shull be presumed thal
you have no defence to put in and in thal case as ex-parte action shajl \;~
taken againat you, ’ ¢
5, The copy of the finding of inqujry officer 18 enclosed,

DISTRICT POLICE ¢
HANGU

hitps:/imall, .
google.com/mall/u/0/?tab=rm&ogbi#inbox/FMfcgzGlICnkwkqzZzhxgMBBCTIVWIMM?projector=1&me
asagePant!d=0.3
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!
i
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BEFQO THE PESH R HIGH C URT PESHAWAR

1. Nasir Hussain §/0 Ali Hassan

2. Astrf Ali $/0 Rahim Ali
R/0 Raisan Diistrict Hangu.....

Cr. Misc (BA) No. /2021

VEI‘SUS

1. Muhammad Shafi Abbas S/0 Muhammad Shafique
R/0 Khwaja Khizer District Hangu

2. The State- (] léll e

Res

ATTESTED

GBQUNDSI

I. Because, :t}ﬁe petitioners are quite innocent and h

......i.................Respondents

DD No, 12 Dated: 21-02-2021
R/W
Case FIR No, 156, Dated 21,-QZ-ZQ21
Regist 4/3 5

e Sta : Ci an

PETITION U/S. 497 CR.P.C. FOR RELEASE
OF THE PETITIONERS ON BAIL

1eweth;

That, petitioner has been arraigned as co-accused in the

captioned case registered vide DD No. 12 dated 21-02-2021 r/w

case FIR No. 156 dated 21-02-2021 U/S. 302/324/34 PPC/15
AA at P§ City, Hangu.

ith bette, is annexed-"4"
EIR with better copy is gnnexed-"B"

' That, the%petitioners applied for their post-arrest bail to the

worthy trial Court, which was declined by the learned

ASJ/MCTC, Hangu vide order dated 11-03-2021 & 19-03-2021
respectively.

Bail applications are annexed-“c”
; Impugned orders gre annexed-"D”
N OW the petitioners, being aggrieved, beg pray for the

same relief in this august Court, inter-alia, on the following
grounds;

A STED

EXANINER
: PeshawarlHigh court

ave falsely

been implicatéd in the case to counter blast their true version
recorded against the other party.
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ay High Court
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Because, 5;ne'ither the injured has recovered any injury on the

spot of murder nor any firing has been made by the deceased party
being empty handed.

Because, %as evident from the applications submitted for fair

inquiry as well as sworn affidavits of the independent witnesses,
injured Ahmad Abbas removed injury in cross firing with the police
at a distance of more than 03 KM but after give & take the police
save their skins by taking their report as of cross version.

: Applications & affidavits are annexed-"E*

Because, the- spot, surrounding circumstances, absence of any

sort of recovéry also leads to falsehood of the version advanced in
the DD report.

Because, be that as it may, the complainant party of DD case

belong to andther village and they attack in the local bazaar of the
deceased village, hence, apart from their false version which is only
counter blast case, their aggression is also evident.

' Because, {Nhat the actual position may be, the solitary wound

and that too qn non-vital part of the body, simple in nature and not
dangerous to life, ousts applicability of section 324 PPC.

Because, tlfe alleged injury falls under the definition of section

337-E punishment provided in section 337-F where in the
substantive punishment is provided for the specified hurt is
“daman” while award of imprisonment is on the discretion of the

Court keeping in view the facts and circumstances of the case and
previous conduct of the accused.

Because, the petitioner . is neither hardened criminal, nor

previous convicted and his case falls under the proviso (2) of
section 337-N PPC, which begins with non-obstante clause as
“Notwithstanding anything contained in the chapter in all cases
of hurt the Court may”, hence, gives it an overriding effect over al] .
other sections. providing punishment for hurt, hence, in view of the
said provision; after proving of the charge of the prosecution he can

only be sentenced to- DAMAN and not for imprisonment s Tazir,
Proviso (2) to section 337-N reads that;

g;'sv-u PR Cases in which Discs fa hurtshallnot he aofaneak
(2) Motwithatanding anything cantsined 4 this Chapter, in ol cases of hurt, the Court may, having regard to
. the Kind uf hurt caused by him, in sddition to payment of arsh, sward ta'2ir to an offender who Is 2

provious canvict, habitual or hardaned, desperate o dangerous oriminel or the offence hes boon
committed by him in the nama ar on the pretest of honour, '
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IX. Because, aé per section 337-Y PPC, payment of Daman, if the

case proved by the prosecution, can be made in installments spread
over 05 years and that too after the final judgment viz-a-viz
judgment of the worthy Appellate court as provided in section 430

Cr.P.C, hence, only for payment of Daman a person cannot be kept
detained till indefinite period.

337-Y; Value uf daman:
).
(a)
(B) :

&) o —-—

(I-A) The Daman may be made payablz in lump sum or in insteliments spread over & perind of

fivi yaars from tha date of the final judgment;
(2) ... A :

430, Finallty of orders on appasl:

Judgments and ardars passed by an Appallate Court upon appeal shall be finel, except in the
cases -provided for in Section 417 and Chapter XXXI,

X. Because, despite the rigors of police custody, there is nothing in

shape of poiﬁtation, recovery or discovery, let alone any sort of

confession.

XL Because, icurtailing liberty of innocent on ground of heinous
offence or on ground of capital punishment is unwarranted and in
such like cases great care ahd caution is required for securing an
innocent from long incarceration.

X1l

Because, gréant of bail by error can be rectified buy subsequent

conviction, however, refusal of bail by error cannot be rectified
even on subsequent acquittal as no compensation has been

provided in the law for curing the irreparable loss to the detained
person and his effected family.

I1L Because, aliyhow, case of the petitioner is one of further inquiry
_-23d he is entitled to the relief sought.

R o pahowss It 1s,f therefore, humbly prayed that on acceptance of this

: (v dir RN Lol 8.7'af
e I e GF 1Y Acticta 8. R
imptnacinac b ASHE A e

e ) e

202 : petition, i'hé petitioners may graciously be allowed bail till the
decision of the instant case,

<~ 9.4

Farman Yilah Sialab Mﬁﬁqmmad Wagqar
/ Advocates, Peshawar




: JUDGMENT SHEET

. IN THE PESHAWAR HIGH COURT,

PESHAWAR ‘
(Judicial Department)

~ CrLM.B.ANo.1009-
ljate of hearing: 23.04.2021.

Mr.Shabbir Hussain Gigyani, advocate for
the petitioners.

Mr.Muhammad llyas Orakzal, advocate for
the respondent No.1.

Syed Qalsar All Shah, AAG for the State.

JUDGMENT
AL J ATTAK, J.- Through this
jtj}dgment. I shall also decide

Cér.M.B.A.No.1024-'_P of 2021 titled
"/i\hmad Abbas Vs, The State and others” as
béoth the petitions have emanated from same
c%ase bearing FIR No.166 dated 21 .02.2621
uinder sections 302/324/34 PPC read with
s%ection 15 of the Khyber Pakhtunkhwa Arms
Act 2013 and Daily Diary No. 12 dated
221.02.2021, wherein the petitioners have
s%ought their release on ball.

2 Arguments heard and record gone

tﬁrough.

N
Peshawie "“ﬁiRCeg.q
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3 . Perusal of: the case record would
s;ihow that in tﬁe bail petition beaflng
@0.1009-9 of 2021, petitioners have been
c%harged for wusihg firearm Injuries to one
A%hmad Abbas whereas in the connected ball
p%etition bearing No0.1024-P of 2021
p%etitioner AhmadA Abbas is charged for
ciommitting qatl--amd of on‘e Faheem
l-%ussain. As per case rebord not only the
p%lace of oceurrence in both the cases is one
a?nd the same but the time of occurrence of
tl%e cases too is alike, In such like situation
tﬁée first and foremost question would be to
séae that which out .'of the two warring groups
|s aggressor and which has been aggresé’ed
u%pon. To trash .out the above factor
récording of evldgnce is must but ag- the
mioment, accused of both the cases have
n'éade out a case for their release on ball as

tﬁelr involvement in the cases qua their guilt




e

. goib

émeeds further inqdiry in terms of sub-section
2 of section 497 Cr.P.C

5 For what has been discussed abéve.
tihis and the connected petition both .are
éllowed and it is directed that the petitioners
be released on bail provided each of them
fé:mlshes bail bonds iIn the sum of

Rs.1,00,000/- with two sureties each in the

lli(e amount to the satisfaction of leamed trial

| 14
court.

MMQ .
23.04.2021,

Saxla hah CB (85) (Hon'bin Mr.Justice Lal Jn Kchatlak)
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~ FORM “A” A?MX—-— M
FORM OF ORDER SHEET |

Court of SCJ (Judl)/ JM Section 30 Cr.C, Hangu.

Serial No.of Date of Order Ofder or other Prdcé_edings with Signature of Judge or Magistrate
order or Proceedings and that of parties or counsel where necessary
proceedings i
1 2 ‘ - 3
Order No. 01 | 9- /6= 302 Complete Challan in case FIR No. 156 dated 21.02.2021

U/sectiorfs 302/34 PPC, PS City, Hangu received, which has been
verified m view of section 190 Sub-Clause 2 Cr.P.C and is complete

in all aspzects, hence same is forwarded to Hon’ble Sessions Judge, -

Hangu inéview of section 190 (2) Cr.PC, please.

Bak sa which copy complete

Buss on which copy

Samber of Words

Wgest Feo... 7/
Bame of ﬁ"m - ooy o ¢
m' Feo )4/

Mm___._. 2¢: 4( Z/
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FORM ‘A’
I‘ORM or ORDER SHEET
Court of
Case No. : of
< Se(;iracjlg%.rof Date of Orderor 1 Order or other Proceedlngs with Signature of Judge or Magistrate and
Proceedings that of parties or counsel where necessary, -
Proceedings i .
1 2 3
O...... 1 12.10.2021

Case file received from the. C6urt of learned
. SeniorCivil Judge (Judly Judicial Magistrate, Hangu.
' Enﬁusted to the Court of learned Additional

Sessiqﬁs Judge-II/Model Criminal AFgal Court,

Hangu %for disposal.
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Proceedings

Orer or othe?Proceedn@s with Sigfiature of Judge or Magistrate
and that of parties or counsel where necessary

v 2

3

15.10.2021.

Pes! .!’cr/g/
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Cme file received fiom the Court of worthy

%Sessrons Judge Hangu. Be legzsterea’
Accz(sed Muhammad Shafi - Abbass, Ahmad

EEflbba.s's on bail be summoned for 04.11.-2021 while

%accused Nasn Hassan and Asif Ali in custociy be

summoned ﬁom Jjail through Zamima Bay for the date

fixed, |
| mmdﬁ@wmm

Addl: Sessions Judge-II/JMCTC,
Hangu.
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A ie "“‘\\_Ux\l THE COURT OF AFZAL AHMAD,

21 tJ/S 302-34 PPC/] SAA OF POLICE STATION CITY,
DISTR]CT HANGU.

I. Afzal Ahmad, Addmonal Sessxons Judge—II/TMCTC Hangu, do hereby
charge vou accused namely (1)- Nasir Flussain aged about 23/24 yc.\m s/o " Ali
Hassan and (2)- Asif Ah aged about 28/29 years s/o Rahim Ali residents of

Shahoo Khel Raisan, ’I?chsil & District ‘?Hnngu as follows;-

Firstly, on 21/02/2021 at 10:00 hours at Raxsan Bazam falling
within the criminal jur 1scl1ct10n of Pohce Station City I-Iangu, you accused named
above alongwith co- accusud Fahim Abbas (now dead), in furtherance of your

cominon intention, duly armed with ﬁrearms made firing upon complainant with -

“intention to commit hls Qatl-e-Amd, whxch proved ineffective, and thus you

thereby committed an iollem':c punishable under section 324 PPC read with

section 34 PPC and witihin the cognizance of this court.

Sceoundly, on the same date, time'and place. with the firing of you accused

Asil" Ali. cousin of complainant namely’ Ahmad Abbas got hit and sustained fire

it arm injuries and thus you thereby committed an offence punishable under seetion

324 PPC read with section 34 PPC and within the cognizance of this court.

Thirdly, on the same date. time and place, with the firing of you accused

_ Asil Al cousin of coniplainant namely ‘Ahmad Abbas sustained fire arm injuries

on his left upper buttocl\ and small intestine and thus you theteby committed an

offence punishable unclcr section 337-D PPC read with section 34 PPC 'mcl

within the cognizance ol this court.
i

And | hereby clirecit that you be tried by this court for the above-mentioned
charge. | :

Dated: 18/11/2021

-
| (ATZ A'}I‘MAD)
¥ .é!ﬂ”
GERN PWW' N AS I/IMCTC, Hangu

H

E&mmﬁt
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Note: The charge has |_f§cen read over and explained to the accused in their own
lunguage, '

0 Do you undcrstm%}d the meaning of charge?

A: Yes. }

0 Do you plead guiélty or claim trial?

Al No. we plead nol%guilty and claim-trial.

Datec: 18/11/2021 i
Certified w's 364 Cr.P.C

Accused Asil” Ali

i

e —————

Aceused Nasir Flussain

- (AFZ: ALMAD) :
o ASJ-1I/IMCTC. Hangu -
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