13" June, 2022 Clerk of counsel for the appellant present.

w

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

16.08.2022

Let pre-admission notice be issued to the other side for

reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

Learned counsel for the appellant present. Mr. Kabirullah

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.

- Learned Additional Advocate General seeks time to contact the -

respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

ot

(Mian Muhammad)
Member (E)
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Order or other proceedings with signature of judge

2 3
31/05/2022 The appeal presented today by Mr. Mir Zaman Safi Advocate may
' be entered in the Institution Register and put up to the Worthy Chairman for
proper order please.
EGISTRAR f
D2~ 0é(sz?/ This case is entrusted to Single Bench at Peshawar for preliminary
’ hearing to be put there on & é i‘ér)J’.Notices be issued to appellant
and his counsel for the date fixed. C )
CHAIRMAN
2" June, 2022 Counsel for the appellant present.
PP

Learned counsel for the appellant submits that similar
connected appeals are fixed on 13.06.2022, therefore, the
same may also be clubbed with the said appeals. Let this
matter be fixed with the connected appeals on 13.06.2022
before S.B.

(Kalim Arshad Khan)
Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAIA
-~ PESHAWAR

APPEALNO. 353 nox

JAMEEL VS SPECIAL EDUCATION DEfTT:

- INDEX
S.NO. | DOCUMENTS ANNEXURE PAGE
1. Memo of appeal | .l 1- 4.
2. Stay application | e 5.
3. Notification dated 01.04.2011 A 6.
4. | FST Judgment B ' 7-13.
S, Supreme Court Judgment C 14-21.
6. Letters D 22-23.
| 7. Salary slips E 24- 26.
? 8. | PHC order sheet F 27-28.
9. Summary & decision of Cabinet G&H 29- 32.
10. | Notification dated 25.11.2019 I 33.
11. | Departmental appeal . R R | 34.
12. | Wakalat Nama N . 35.
| APPELJJANT
l
THROUGH:
ADVOCATE
y Office: Room No. 6-E, 5" Floor,
Rahim Medical Centre, Hashtnagri,
/ Peshawar.
4/0 Cell: 0333-9991564
S a



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
P -
PESHAWAR gyu4f- U2~ — g

. sSerVv g>
APPEALNO. RS0 /2022 ey o B 2o
=182
Mr. Jameel, M/ feaclABPS-07), pated

Govt: Institute for Mental Reiterated & Physically Handicapped Children, -
(] 1Y T 1 U Pt APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
..................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

That on acceptance of this appeal the respondents may Kkindly be
F&]edto_daydirected to grant/allow professional allowance to the appellant in light
’ of the judgment of Apex Court and Notification dated 25.11.2019 from
R‘%gi"ﬁ—’é‘g& the date of devolution under the 18" Constitutional Amendment to the
2){)’[5»')/ Provincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor

of the appellant.

R/SHEWETH:
ON FACTS:

{-  That the appellant is serving in the respondent Department as M fTéacher
(BPS-0%) quite efficiently and up to the entire satisfaction of his
Ssuperiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ANNIEX UL s e eeeesssssssnssssanessasssssesssossasasssssesssnsasssssssssssassssssses A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUr€..e.vverrieierivirieieriarecnerininnn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached aS ANNEXUIC..ceeeereereeiseieeseeennrcensonncnenssosonans eeeneee E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure........ccoeeeeeveenennens F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
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for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as anNEXUre..vveeeeeeeeanrreeecsaanreccsanns G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No0.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as annNeXuUrC..eieeeseassesserecenressssssseecncnnns L.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATINIEXUTC e e v eennaseossasssssascassscessssssssnssssnnssesssnssssssssssssssssssances J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in

accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation

of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not

allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any

F-

legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
_unconstitutional and clear violation of fundamental rights.



%

G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

JAME

THROUGH:
MIR ZA SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

l%]’ UNT

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2- SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
APPEALNO. /2022
JAMEEL Vs SPECIAL EDUCATION DEPTT:
AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothmg has been concealed from this Honorable Court. |

2“2 ?‘cw- ,’}D

MIR ZA AFI,
Advocate
High Court, Peshawar
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BETTER COPY OF ANNEXURE-A

" No. F, 11-19/2011-Coord (Pt)
| ' Government of Pakistan - -
Ministry of Social Welfare & Special Educatio

Islamabad the 1% Affpril,l 2011

~ NOTIFICATION

© o

On reorganization of Federal Secretariat in pursuance of Constitution (Eighteenth
Amendment) Act, 2010 (Act No.X of 2010) the following,Centre\s under the
" Ministry of Social Welfare & Special Education are transferred to the Social -
Welfare & Special Education Department Government of Khyber Pakhtunkhwa.

00N O L AW

Special Education Centres for Mentally Retarted Children, D.I. Khan.
Special Education Centres for Hearing Impaired Children, Swat. :
National Special Education Complex, Mard.ar'l. | o

Vocational Training Centres, for Disabled person, Mardan.

Special Education Centres for Visually Handicapped Children, Kohat.
National Special Education Complex (PHC, MRC, VHC & HIC)‘ Peshawar.
Hostel Facilities National Special Education Complex, Peshawar.’ '
Vocational Training Centres for Disabled Person Peshawar. ‘

Special Education Centre for Visually Ilandicapped Children, Charsadda.

10.Special Education Centre for physical handicapped Children, Abbottabad.

(Mﬁhammad Altaf)
Section Officer (Admin)

P
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* Date of Institution : 04.04.2016. cte.
Datc of hcaring . : 17.07.2017
Datc of Judgment ::18.07.2017
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: - Syed Mul;ammad Hamid, Members.
Present: . ‘.Mr.' Muhammad Anwar Mughal, 'Ac'lvpcmc‘ for the
: appellants. - : |

\ .o

* Syed /xl-c-Iluamm Kazml. Assistant  Attorney
General for the respondents with M/s Arshad Anjum,
Assistant Dircetor, CA & DD, Naveed Akhter, Scetion
"Officer, Finance Division, Azhar Nadeem Adwvan,
Assistanl Accovnts Officer :md Muhammad Ja bar,
‘Senior Audllux AGIR a5 DR,
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', :md 25.()1.-01(1 'Ihc .Sv_uc .ln. (

' xln. AGPR, lsl-lmabad \mru.d p.lym" the' smd Allow;

_funcuons and the scuu.cs being. rendered

the 1 ollowing i manner: -

o) 568 Io 57_1(:()(:.\','2(:15, cte with My, X
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ance 1o thesce personnel
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2015 for the said /\llow.mu: hcnu.. the p.lymcm ol saud Aalowancc be
sloppcd by submmmg the computer cll:m['cs (hrough concerned DDOs,
Bubscqucmly the Financs Division allocated budget Tor luc said Allowance

. 1

, o
same (o some
other arganization, Ucmg agpgrieved ol’S(opp:ngc_or(hc suic Allowance vide

but the CA&DD parked the budget.and later on allocated the s
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SR, NE 1 ordesr to-mcetl . the cnds of justice, it would be
T ap')ropn:uc that recovery of the Health Allowance alrcady
paid to the. cmpIO) cLs is rucovcrcd after.a speaking order has

) been passed by the Jcarnéd Scerctary. It is cxpected that tic |

_Sceretary CADD shall pass a spukmg order prcfcrablv wuhm

~ 90-days.”
XXX LT .\-.i.'\' E NXN

llu. Su.u.uu) ( /\.\l)l) .mu perusing llu‘..rcuur'{!- and nitording the
opportuQily of lu..um;_' o the authorized rcpréj:‘;cnlatiws ol the
.pcuuoncra.(nuw .lpp\.ll.mlb) on - 14.03. 2016 pusscd the order dated TR

21 03V2016 and dcclnn.d the CA&DD's letter- dated 13.03.2016

-allowing Health f\llow.mu. 1o the DGSL unpluyw:, uul.uvl'ul againat

_ lhc rulces, \'oxd ab initio and “dirceted the AGPR lo recover the said

Allowancc from their salarics in casy mslallmcms. _

2 : In tlus backdrop. the appclhms ﬁlc.d the msmm uppc'\h wllh

1

the following pmycr: ‘

It is, therefore, most tcspcctfully pr'\ycd Lhat the
appellant being: cntitlcd to Health Allowance being | -

. covercd’ under calcgory of Health. Personnel, the said |
“order dated 21.03.2016- by . respondent No.l may
therefore, be sct aside and it be declared that the uction
‘of respondent No.l inowithdrawing the suid allowang®’
and recovery thereof from the salarics of appcllams, i5
malafide, illcgal. violative of prmcxplcs of locus
pocmlumm., unfair, uluust unrcasonable, arbitrary.
fanciful and capricious and that arc cntitled ‘0 receive
the same, from the d'm. it his bcc.n withdrawn and

stopped Irom paymcnl

3. , Thc"lc:mu.d sounsd ror the uppcllanla argucd tha

appcllanls being Federal gOchmc.m S\.rvanls under Amc\c

" Constitution of the Islumic, chubhc of Pakxahn. 1973 and covered: mdcr ’ L

Scctxon 2 (b) of Civil Scrvants Act, l973 were cntitled to all pa and -

‘ a\lowauccs prun.nbc.d by Federai Govunn'u.nl for its u\\plnycu«.. g |rtl;cr-
JO.M.

~ stated that Gihanciul -dircetive conhmcd in Mmmr) of I"m.mct.
"Né i(13)R-21"011 dated 06.02. 2012 was’ unambxguous and

ulated admissibility of Health Allmv.\nu, o .\\\ hmllh lehOl"l \cli in

et i et e ibampme
.

stip

.

cmplovmcm ol Federal Go\'unmu\l in BPS Scheine: but d' spite e &

aotilication of the l-m;mu, Division, the .\ppx.ll.ml.\ wers dellVL.d of the
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learmcd c.ounu.l for the appellant lastly

vozd ab mm_o. cm.nm-mm-.mdncc “and

' -a person who hcld a pOS( inany institute or org‘mxzallon dclwcrmg services

“in the. hcallh scctor and mcludcd in Schcdul(,- It was furthicr submitted tha

“same on 14.03 .2013 on the grouvd that tlu.y were involved.in the process

- of cducation; training - -and rehabilitation n(‘ disabicd- s.h:ldu.n and persony

4 ;U508 m 57 3(1()\..\/4’()16 cle, wulh M P&.

md bcnchl< ln wmm'l nl lm \U’blml the leurned wmm.l for the

’ nppC“.‘lnlb rcfcrr-d o the e lv.'muw. of I b r d:ucd 03.10. ’015. 11.01.2016,

15.05.201% and- 14,12, ’mo p.n\cd in /\ppunl- No.224(RICS/22018, 867 n
7’(R)C5/"0'l.). 1706 s SEE LAY 89 o z*smwgszﬁon & 381 o

40‘(R)CS/"016 and pr-wul for the <'um. relicf? The h.nrucd counsel

\-du.mcmly argucd that the spond(.m Finance Dlvmon s blowing hot

and cold in lhc same hrv.uh a8, on llu. one h.md it had .qumlu.d the clajm of

’ u". ﬂp,ﬂ.l!uﬂla lu i)un- 5 el thaiv |:ﬂn|“’l§(— Lll-lo.u\- l\.(u nl the l‘\ol. ble

Islamabad Migh Toun, Islamahnd while, on the olhu I md llu.y du.luu.d

“the s amc Ll:um vxdt. unlu' i m.d 2! 03.,.016 l[c. conu.ndcd that the bcm.ﬁl
-once yranted and acted: upnu lad ereated

a vested right which could not be
wllhdra\\'n umla(cr:nllv. in violation of puncxplc of natural m\uc.c.. The
argued that impugned orders were

having no s.\'nui('v- of Iaw as
withdraswsi] / stoppage of salury .unuuulul t pumshnu..nl which s.uuld hot
be :twardml w.ilhum adopting the dm, process ol faw. ['u avided um!cr the
quumm.nl Servants (13 Hu. Lnecy uml l)r.upluu.) l\uls.s 1973, .

4. ' - The nppc'zls were rcs:slul by the rcs'pondo.m'; i wm sl'\lccl

(ha( (hc said allowancc wits Lot .\dmmuhlc to the :\ppcllnnls as they did nT' :
Al

fal pmlvr the detinition of he: lhh prsonncel ¢ oc.c.xusc lu.allh pcrsonm.l meant. -

the Health Allowancc was n!lowcd provx.,uonallv (o the appellants by the

AGPI\ on. the basis of C/\DD Dwmons lt.llcr datcd 06.08. 2012 but

subscquently that wasxon senta rcfcrcncc lo llu. I“mancc ‘vamon lo scck

its concurrence for admmmblhl) of I-[mllh Allowancc which u.gxcucd the

with disabilitics and; hence, muld not be declared as lu.allh e rwnucl to

become entitled for the said .nlluw.mcc. The CADD on 13.03.2013 in ity

commumc.mon o AGPR wmc\s.d snm.uon of the Health: Allowanee to -

DGSE cmployecs without curcurrcnc«. of the Finance Dmsn.n rand the
AGPR  made provisional . oayment” o (hcv appcllams. “which  was

subscquently discontinued aficr vcruu..umu ol cntitlement in ordt.r to

prevent the misuse of th1< 1'lmx.1n\.c by non- cntitled pcxsomu.l It was

submiticd lw respondent No.?_ that health allowance \\':\5 grantedwith .(hc

—— T




C\éj ) ) . ) T '.5 W 56) to 573(!()(,'5/2016 cle. wuhM l’s..

: .lppro\'.ll o: the ] lime meslc:. lhmugh i summary smcnl:cally mow.d for

T gy,

lhru. lt.dl.ml Gu\'cmmcnl Hospx(uls i.e. Pakistan Instiwic of Medical .

o bcauu.ca. F.G. Pohn.luuc and N.xuomxl lnsu(ulc of'Rch.lblhtduon Mcdlcmc

l‘lu. Ducclor.lu. (u.m,rnl of Spccml Cdu;..x(mu & Socml Well: are; bcmg an’

ullu..l(mn:ll body, (ILJ“ witly the - pxoccas of cducation, Lrammg and

rv.hnbxlu.mon ot‘dx...nbls,d chxldrcx 1 and- pcrsons wuh thsabth,s \vhlch W.ls
carricd ul, by a. mu.u-')rofcsslon:ll lc.uu mcludmg lcnchcn pxof&‘smnnlw

‘- doz.lor\. adnmu.(r.llur*., minister il and supportive 7 .mull.uy stall did nnl

falr within. thc ambit of health organization and could nat be dcclnrcd as

health pc.rsonncl' o gL( the said allowanee, The u..spmulc.nl Nu.3 e

"AGPR in'its pnrawxs:. commcn(s submitted that the xdcnucal ‘ciiscs- u&lcd Dr.

Farkh F. Lodhi, etc’ vs Sccrctary Fmaucc wcrc sull pcndm;, belore lhc |

‘Hon'ble Suprcmc Court of Pal\ls(:m

‘ 5 P Wc heard lh‘c ,lcamcd co(xné@:t}for the partiks and pcrused the .
*récord. S o : '
- 6. : llu. lu..xllh .nllmv.mc(. cqual to anc basic pny ol"runlﬁﬁgs:xln‘ry'

© was grantcd to (h(. hecalth pc.rsuuncl in the 'cmpluymuxl ol 'lulcml

Govunmcnl. in 1I’s Sc,lu.nu.. with ¢ffegt lmm 01,01 20]2 U was mmlc.

admissiblc 10 non-cl;; ncal cadres. In rcply 1o a query raised by AGPR vide'

“letter  No.TM/1 8. 64’C5HP/I 11’312011 12/186 “daled 12.03. 2012, the .-
chulauons ng of the' I‘umncc Division vide U. O. No.I* 2(13)1(-2/2012- T
172 da(cd 27.03. 2012 lumxshud defi muon of the hicalth pcrsonm.l by stating "~ |

that *health pcrsonnc! mcant a jpersons who held a post in any institute or
organization dchvcrm(, services in - lln. hulth scetor and included jn -
Schedule.], but did not include | pcrson \vho was on dcpulauon to the
Federal Govcmmcm from any Provmcc or othcr aulhonty and who was. on

conlract, or on work charged basns or who was paid from contmgcncncs.

-The appcllants are ncither dcpulauomsls lrom any Provinee or other
. authoruy nor have ‘been” cngagcd on. conlract ;or. on work: chargvd _basis.
- They arc .slso not bung p'ud from commguncu.s. On lhc. conlmry. llxc" are

civil servants under xu.uun 2 (b) ol the Civil Ser v.mla. Act, 1973 uml-uru‘-' .

.dclxvcnng scrvices to lhc dxsablcd chxldrcn / pcrsons. “The bcncﬁcmncs /
‘appellants compnscd of Academic and. ‘Administrative Cadres. Accoxdmg

to the dcﬁmuon fumuhcd bv the- Fmancc va:sxon vide lhur u.o. dnu.d

27.03. 2012 lhc appcll.mts are t.nullcd to health allowance, In paras-6. &7

Vundcr Facts of paraw:sc c.ommcnls filed bclorc the Hon’ blc Islan_,}uba.d I-hgh .

o - fﬂ!‘\'fi\ﬂ'\c"?’"’-.‘y .

" o "oy "
Fege m. Snrale th)faani
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(_; 565 o S7'((R)(,';/"0|6 cte. with M, Ps.

Coun 1slam.:bad on l:ch.m ol bi‘.é’ruary F unm.c Dw:swn in Wul l’uxllun.

No 4007.'20!4 it was calc"urmlly ndmxllc.d that in Apnl 2014 Minis stry of’
C:\DD ag‘ml <u.\m|llu! NIS./ BOs. cnn(nmmg a provmon ol Rs. 100 nullmn =
as. HPA ‘for DGSI: for ﬁnanu.\l yu.u' 2014 lS lmwwu DF A u.lu-.c.d to

cndoru lhc le / BOs- v ro.u.ruuy dulun.(ul an amount of Rs.92.542

mnlhon ot‘ HPA lcavm" Rs7.458 mnlhon for- the; pcmxomm (now

3 ’\ppcllnnl..) ie. 24 cmplo\ ¢es who belonged to mcdxcal profession and came -

under the cn(cna of cnmlcmcnl of HPA, as  per DEA (CADD)

,undcrslandmg DO Jeiter. dalcd 09.05,2014 Was  issued Ly FA;

Organization lo AGPR for stoppagc of HPA to' non-catitlcd cmployces and

it was duty’ of AGPR 1o take acuou on the said - lcucr and dccidc
. cnmlcmcnx. It was pmycd um( the pcuuon was an .nduum\(rauvu msuc: with

. CADD & DGSIE, llu.ru.(uu the I ‘inance Dnvmon he (.\c.ludul (‘mm (lu. Jist

of rcspondcnl\ Now the Finance Dlvumn has dome up with dn('lcrcm

stand, 1t s nut alfowed io approbate and u.pmb.lu. No lu;,lc.ll u..pl)' has

been submllu.d. by the rupond\.ms for d\.pnvm:' the .lppt.llanlb of their.

legitimate rights, A large nimber uf uuployuca ol the F cder al (.;ovumuc.n( :

similarly placed, are geting the said .ulvnmapc Why, then, the appc.llan(.s

be deprived, is not clear from what haa been wrlucn in the comments. befors
the Hon'blc la.lnmabnd llu_,h (.oml l.sl.uu.xb.xd and the Federal Service

Tribunal."This scems to be, dlscrumnatory trcalmcnt oftcndmg Articlc 4 &
25 of lhc Consmuuon of Islamic chubhc of Pakistan, 1973. I~uruu.r, the
. appullanls have been dxrcucd b\' respondent ‘No.! to. rcfund the paid

- amount \\hnch is against the principle of Jocus pocmlcnuac bcc.\usc the L

How'ble’ Suprcmc Court of Pakxslan has consxslcnlly hcld that the bcm.m
once granted and acted upon created a vested right which could not be

. s
wuhdrawn umlnlcrally. in \xolauon of natural JUSU\.L. It-is an cslabhshcd

latv that bencfits reccived by a .civil wcrv:ml cvu) under c.rmncous order’

passcd by the compctcnl .mlhomy wulhoul :my fault on the ,’).u‘l ol civil’

sevant could” not be n.cn\cxcd ‘even il the ln.nc(xcx.ll order’ was

sulw.qucully withdrawn or ruuﬁuf We.are: foru(u.d o tike this vu..w in.

“the h"lu ot'lthudt'mcnl of Hon' ble Suprcmc Court of Pamsl.m reported in

PLD 1992 SC- 207, Henee. lo this extent, (hc xmpuwm.d orders are’ not

legally su\lmnablu and liablc to be sct .mdc.

7. Wc would like to make an cmphas s on the Judgmcnls of the

Tnbunal in Appcals No “24(R)CSI"015 and 381 to 405(R)CS/“016 daLcd -

CCFRRdCen] e K} i'eiaunn?
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05,10.20135 and 141220106 wherdin the coulrd_‘vursf relating to H@:ullli
Allowance has already bees resolved. When confronted with the suid. laet,
the respondents have lailed 10 dcny the tact. As such, the action ol the
- respondents ;xppc;irs (o be incongistent in the light ol the ;;lbrc%ncnlibncd
judgments on account of Asiicle 25 of the Constitution which guarantees
cqual rights wwl equal protection of law for cvery citizen. To ensure
unifo;'mi!y. rule of consistency must be aipplicd while considering the case
..lj.m;- x||l|\\'|||ti|l:... N the ll;..-'lnl\- ALY ("um! vide s jinl,-.u.'ncnl in the
casc reported as 1996 SCMR 1185 has alrc:;uly held -that “rule ol goad
govenince d\:a'._u'uuLs ihat the bcpcﬁis ol the said decision be extende) 1o -
other civil surwunS also. who may ot be partics Lo 'lho.; litigation, inslcuid of"‘

compelling thcxh 10 approach lhéTribwml-or any olhcrlicgal, forum. Hepcee,

. the claim of the appcllants is required to be decided on the same analogy-/ ¥
' principle as framed in the cases of Dr, [ arrukh Fiaz Lodhi and others by the -
Tribunal vidc its judgment dated 05.1Q.2015, 11.01.2016 and 14.12.201{>’L~ ) -
E ) . ¢ . . i,c
S, Foregoing.in vicw and following the rule of consistency, the « = 7,
impugned orders dated 21.03.2016 and 25.03.2016 are sct aside yith - R
dircction 1o the respondents to continue the Health Allowbiice already \ f "

’ . : . . . . 1
grinted o the appellunts since 2012, and o refund all deduction made in . '
comppliance with the impugndid ocders within a periad ol’ one month lrom | } 3
the date the copy o this judpment is reveivanl in their office, Since the main ¢
appeals have been accepted, iv;iéc. etitions wre also uccci)lcd. ’ ‘
. ' . Judgmient to apply all the ttked appeals mutatis mutandis. S
10. - There shall be no order as to costs. , R '4\ i

. : . 4 . : , !sé {".\'_;.:
11. .. Partics'shall be informed-accordingly. - , T I lf:‘l-‘j‘,a!
’ : . . . T ° : '.. H P :{ ", !'
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BETTER COPY

05.10.2015 and 14.12. 2016 wherein .the controversy relatmg to Health
Allowance has already been resolved. When confronted with the said fact,
the respondents have failed to deny the fact. As such, the action of the
respondents appears to be inconsistent in the light of the aforementioned
judgments on account of Article 25 of the ‘Constitution which guarantees
equal rights and equal protectlon of law for every citizen. To ensure
uniformity, rule of consistency must be applied while considering the case of
the appellants. Since the Hon’ble Apex Court vide its judgment in the case
reported as 1996 SCMR 1185 has already held that “rule of good

governance demands that the benefits of the said decision be extended to '
other civil servants also, who may not be parties to the l1t1gat10n instead of
compelling them to approach the tribunal of any other legal forum. Hence,
the claim of the appellants is required to be decided on the same

| analogy/prmmple as framed in the cases of Dr. Farrukh Faiz Lodhi and.

others by the Tribunal vide its judgment dated 05. 10. 2015 1. 01.2016 and
14.12.2016. : :

8.  Forgoing in view and following'the.' rule of consistency, the impugned orders
dated 21.03.2016 and 25.03.2016 are set aside with direction to the.
respondents to continue the Health Allowance already granted to the
appellants since 2012, and to refund all deduction made in compliance with
the impugned orders within a period of one month from the date of copy of
this judgment is received in their office, Since the main appeal -have be
accepted Misc. Petition are also accepted. “

9.  Judgment to apply all the titled mutatis mutandis.

10. There shall be no order as to costs. ‘

11. Parties shall be informed accordingly.

ISLAMABAD

18.07.2017
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Muhammad Attique ur Rehman S ' '
etc. , o (in C.A.811/2016)

...Respondents(s)

For the Appellant(s) Mr. Sajid Ilyas Bhatti, DAG :
Syed Rifagat Hussain Shah, AOR

'Ms. Saadia Kanwal, S.0 Fin.
Mr. Abid Hussain Channa, S.O Fin.

_Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzaq, AAO MEG
l?awalplndl

(in all cases)

For the Respondent(s) In-person

For the Respondent( s) Mr. Muharrirnad Ilyas Lodhi, ASC
(in C.A216/16) Malik Itaat Hussain Awan, ASC

~“Mr. Muhammad Makhdoom N

Khan, Sr. ASC :
‘Mr. Slkandar Bashir Mohmand ASC

Amicus Curiae:

Date of Hearing ~ 17.01.2018.
JUDGMENT

UMAR ATA' BANDIAL, J.— By leave of this. Court

granted on 23.0‘2.20l6, 01.4.2016 and 12.12.2017 in the

. several connhected appeals. before us, the Aapp'ellant F‘ederal

Government challenges the Judgments delivered on common

questions of fact and law by the learned Federal Service Trlbunal

on 0S5. 10 2015 11.01. 2016 and 18.07.2017. “The Judgments ,

impugned in the connected appeals declare the respondent '

employees of different ms’utuuons ﬁmctlonmg under the

Dlrectorate General of Spec1al Educatlon (“DGSE”) to be ent1t1ed

to payrnent of Health Allowance granted by the Federal

Government vide its Office Memoranda dated 04.02. 2012 and.

06.2.2012. These Memoranda are issued by the Finance D1v1s1on

Regulatlons Wing) Govemment of Pakistan pursuant to

approval granted by the Prime M1n1ster under the Rules of

Business, 1973. It would " be useful to reproduce the. two

e P e
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memoranda containing the terms and conditions for the grant of

e

Health Allowance to eligible persons: ‘

sGevernment of Pakistan

Finance Division .

(Regulations Wing) : ) L :

F.No.2(13)R-2/2011 i Islamabad, the 04th Feb 2012 ’ ) !

OFFICE MEMORANDUM

" Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO
ONE BASIC PAY AT THE INITIAL OF THE -

SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME.

et e

ARy

' The undersigned is directed to  say that the:
Ordinance No.VI of 2011 that sanctioned the Career Structure for
. Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. ) o !
i . Accordingly, CSHP is no longer in the field and all health personnel - . ok :

. have consequently reverted to the BPS scheme. In -order to : : |

compensate health personnel for the loss of benefits sought under ‘ ' k
CSHP while preserving their status as Civil Servants, it has been ' 4 :
decided by the Federal Government to grant adhoc allowance equal g
to one basic pay at the initial of the scale to the health personnel. CE R
in the employment of Federal Government, 'in BPS scheme, with . : i@ o
effect from 1t January, 2012. This will be in addition to their - ' !
emstmg pay/ allowances in BPS Scheme. ’ - , J
A

smrer e s esoyer

2. This Division’s OM No.2(13)R-2/2011- -698 dated 17t S ' |
" November, 2011 may be treated as w:thdrawn w.e.f. 26.12:2011. : " ’ ¥

s/~ . N
. (M. Munir Sadiq) ' 1
Deputy Secretary (R-I)”

“Government of Pakistan
Finance Division
(Regulations Wing)

F.No.2(13)R-2/2011-777 Islamabad, the 06 February,2012

T

QFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE
. BASIC_PAY OF RUNNING SALARY TO THE HEALTH

PERSONNEL IN BPS SCHEME

In continuation- of Finance, Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2. 2012, it has been decided by the ]
Federal Government to grant benefit of one basic pay of running. ;
.salary _as_Health Allowance to the. health personnel in the :
employment of Federal Governiment, in BPS schenie, with effect
from 1st January, 2012. This will be in addition to their existing.
allowances in BPS Scheme. Also grant of stipend amounting to-
Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House Officers respectively w.e.f 1.7.2011 will

continue. ‘
sd/-- P
- (Manzoor Ali Khan) !
Sr. Joint Secretary (Regulations)” i
' {emphasis supplied) . '. ' - :
2. Learned Deputy Attorney General has contended ;

that.the Health Allowance granted by the Federal Government is
avaulable to health personnel in the employment of the Federal

7/ Government in the BPS scheme at three hOSpltalS estabhshed in

gRRABtIH R
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Islamabad, namely, Paklstan Insutute of Med1ca1 Scnences
(“PIMS”), Federal Government Polyclinic (“FGP”) and Nat1onal
Inst1tutlon of Rehabllltatlon Medlcmes (“NIRM”) The employees

at these hospltals do not have a career structure in place after

the Career-Structure for Health Personnel Scheme Ordmance, :

2011 (“Ordinance”) lapsecl on 26 1.2011. The Health Allowance

’was accordmgly granted by the Federal Government asa form of

compensatlon It is “clear frorn the two mernoranda dated
0422012 and 0622012 reprodueed above that the Health
Allowance is granted to ‘health personnel”™. However, the

composition of the.category of employees that are ehg1ble for the

benefit has not been prov1ded therein. The respondents who are. -

several hundred in number are unrepresented by counsel In

view of the fact that a large nurnber of employees are affected by

the instant controversy, the Court has sought assrstance from

Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. S1kandar
Bashir -Mohmand, ASC- as amicus curiae 'in, the matter.

Mr S1kandar Bashir Mohmand ASC made able subrmssmns

before the Court that hlghnghted important facts and

documents on record which simplified the controversyl

appreciahly.

3. . It transpires that an Ofﬁce Mernorandum dated

' .27.03.20 12 by the Finance Div1s1on (Regulations Wing) clartﬁes

"that the term “health personnel used in the-above mentioned

memoranda bears the meaning given to that expressmn in

Section 2(b) of the Ordinance.. This definition refers to the

contents of Schc,dule-l to the Ordmance which spec1ﬁes the

service prov1ders who quahfy as health personnel A perusal of

'

Schedule-1 shows that five categones of service prov1ders are
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class1ﬁed as health personnel, namely Doctors, Allied, Nurscs,
Paramedics and Support.. The services spec1ﬁed under the
categories of Paramedics‘ and Support mclude Teachers,

Aud1ov13ual Operators T echnlcxans, Librarians, etc

4. The ,adrmmstratlve M1n1stry for the health

institutions of the Federal Government at Islamabad is the ‘

Ministry of Capltal Administration vand Development Division
(“CADD”). It is an admitted fact that vide order dated

13.03. 2013 the Ministry of CADD orranted the. Health AllOWance

to the employees of the DGSE and its allied spec1al educatlon

- centers/ institutions including- National Trust for the Dlsabled

(“NTD”) and. the Nat10nal Counc1l for Rehab1l1tat10n of D1sablecl -
Persons (“NCRDP”) . The respondents . were thereby-

acknowledged as benef1c1ar1es of the sa1d grant and were paid.

the Health Allowance W‘lth effect from Ol 1. 2012 . unt11

27.10.2014, when the Flnance Division mformed the Accountant
General ~Pakistan Revenue (“AGPR”) that only health personnel
Working' in Federal Government hospltals and . clinics were

qualified to receive the Health = Allowance. '._The:' AGPR

correspondingly instructed the DG‘%E to stop payment of the .

sa1d allowance to its employees as no budget allocation for the

said emolument had been made in the ﬁnanc1al year 2014 15.

5. The dlscontmuauon of their Health Allowancc was

taken to the Islamabad High Court-by sorne of the respondents

“Vide order dated 17.9.2015 the learned High Court referred the

dispute to the Secretary - CADD for passing a speaking order

thereon; and till then restrained recovery of past payments of

-the Health Allowance from the affected employees of DGSE ‘and

alhed centers The Secretary CADD heard the partles and by
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order dated 21.3. 2016 rejected the entitlement of ' the
respondents to receive the said allowance The principal ground
of his decision is that ernployees of the DGSE were engaged in
the process of education,. trainingand rehabllztatlon of disabled

children and therefore did. not fall within the amblt of a health

organization. The respondents successfully challenged the sdid

order before the learned Federal Service Trlbunal th.ch has,
inter alia, by the impugned Judgment dated 18. 07 2017 declared
that the respondents are ent1tled to the grant of Health

Allowance.

6. ' Learned Deputy Attorney General has contended

that after the lapse of the Ordinance that had provided a career

structure for the doctors, nurses and paramechcs workmg in "

PIMS, FGP and NIRM the Health Allowance was granted by the

Federal Government as compensatlon "to - the sald health

personnel, He was, however unable to- show any

contemporaneous direction issued by the M1n1stry of CADD or
the Mmlstry of Fmance that restr1ct‘ d the grant of the Health
Allowance to the clamed employees of - the three hospltals

specified by him. As already noted above, the definition of health

personnel provided in the Ministry of ~ Finance Off1ce:"

Memorandum dated 27'.3.2012 is wide in scope and therefore -

unhelpful to his plea

7. We have - exammed the . deﬁnition of "‘health

" personnel’ adopted by said mernorandurn dated 27.3.20 12 from

Section 2(b) of the Ordinance which is to the following effect:

“b) “health personnel” means a person who holds a post in any

institute or orgamzatxon delivering services in the health

sector and included in Schedule-l but does not include:

i} a person who is on deputation to the Federal -

Government from any Province or other authonty,
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ii} a person who is employed on contract, or on work . -

charged basis.or who is paid from contingencies.”
8. = It is noted that the, foregoing definition of health
personnel covers personsv holding posts in. any institute or
orgamzatmn who are delivering servmes in the health sector that
are included in ScheduleI to the Ordmance Learned Deputy
Attorney General was unable to dxstlngulsh the respondents,
who are employees of the DGSE and alhed 1nst1tut10ns / centers,
NCRDP and NTD, from the paramedlc and support staff
positions that qualify as -health personnel according to
Schedule I to the Ordmance It is not denled by the appellant
that educat1on trammv and rehablhtatlon of dlsabled persons

are services 'provided'in the health sector These services fall

within the terms of ScheduleI to the Ordlnance and" therefore K

the prov1ders thereof qualify as health. personnel

9, Accordmgly, not onlv do the respondents fall within

the category of persons who are, in terms of Fmance D1v1s10n '

Memoranda dated 06.2.2012 and 27.3.2012, e11g1ble for grant of
the Health AHOWance but thelr entitlement has in fact been
admltted by both the Ministry of CADD and Mmlstry of Flnance

In this respect the aforementloned letter dated 13.3.20 13 1ssued

by the Munstry of CADD is referred Also the affidavit of the'

Secretary Finance; Government of Paklstan filed in the

Islamabad High Court. pursuant to that Court’s order dated

20.3.2015 passed in, ert Petltlon No 4007 of 2014 spec1ﬁca11y

" records that the proposal approved by the Prime Mlmster vide

Summary dated 25.1. 2012 did not restrlct adrmss1b111ty of the
Health Allowance to the personnel of the. three hospitals

(identified by ‘the learned DAG). For that reason the Fmance
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/ ° Division Memoranda dated 04.2.2012 and 6.2.2012 made tne } *

allowance available to all health personnel employed by the

Federal Government in the BPS Scheme 4 o : - R

1}

10. As a result, the salcl allowance was paid ‘to the - -

health personnel of the DGSE and its allied 1nst1tutlons until

27.10. 20 14 when the Fmance D1v1s1on mstructed the AGPR to

IR R

confine the grant of the allowance to employees of Federal : (4

Govemment hosp1tals and cl1n1cs This mstructlon represents

S

merely a change of opinion wh1ch is not occas1oned by . an
. amendment in the terms of e11g1b1l1ty for the Health Allowance :

Therefore, as the Memoranda dated 04.2. 2012 06. 2 2012 and

(Y

27.3. 2012 issued . by the Fmance Division, Government of
Pakistan still hold the field in thelr or1g1nal terms, there is no

merit in the objection by the learned DAG to the ent1tlement of i

the respondents' to c1a1m and receive the Health Allowance.

11, As a secondary ano also tenuous argument, learned ' - o

Deputy Attorney General contendecl that the Health Allowance is ' . ‘

granied under exécutive ﬁat without any statutory backmg ' !

therefore the same can be W1thdrawn by the Federal Government

at any time. That is- clearly a ﬂawed content10n It is adrmtted

| that grant of the Health Allowance and the terms of ehg1b1hty to

recewe the same were determmed by the competent authorry,'_ ‘
Ministry of Finance 1n accordance with Rules of Busmess of the
Federal Government. The original terms of the said lawful grant‘

' still hold the field. These were 'acted upon and pa}?ment'of the
Health Allowance to the respondents has conferred a vested
right upon them. In such c1rcumstances, the executive is barred

by the rule of locus poenitentiae from unllaterally rescinding and

retrieving the benefit availed by its recipients. Reference is made




to Pakistan, through the Secretary, Ministry of Finance vs.
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Muhamm’ad Hlmavatullah Farukh1 (PLD 1969 SC 407) and

The Engineer-ni Chief Branch vS. Jalaluddm (PLD 1992 SC

207). Therefore without a change of the terms of e11g1b111f for '

B T o B A LB

the Health Allowance even ‘the prospective: exclusion of the l
_respondents from receipt of the benefit shall constitute arbitrary
and unlawful acﬁon. .

12. 'In the circumstances, We do not find any error or .

defect in the impugned jgdgments of the learned Federal Service
Tubunal dated  05.10.2015, 11.1.2016 and 18.7.2017.

-Consequently, jchese appeals are d1smissed and the entitlement B

of employees of the DGSE, allied 1nst1tut10ns/ centers, NCRDP o ,l

and NTD to- 'recei.,ve the Health Allowance - is afﬁrmed.
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Ofﬁce of the

Accountant General
- - Khyber Pakhtunkhwa Peshawar
' Phone 091 9211250 53

o -;;;qeﬂb
. No. HAD/Allowances/Corresp /20 17- 18/422 ‘ : Dated 19 04 2018
- To .
‘ _Thé Branch Officer, . 4
Pay Roll-4 Section. E - | B
Subject: COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED

IN CIVIL APPEALS NOS 1631-2112[2017 216/2016 &
806 811/2016 BY THE SUPREME COURT OF PAKISTAN.

<

I am. dlrectcd ‘to. enclose herewith a copy of A. O(’I‘M)
- No. TM(F)/T 4Q/Health Allowance/2017-18/138 dated 05.04.2018"
alongthh Honorable Supreme Court Judgment for: further comphance,

. under intimation to AGPR Sub Office Peshawar accordingly.
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, 4 OFF ICEQE.THE
ACCOUN l‘ANT GEERAL PAKIS’I ‘AN REVENUES
."Sub Office . .
: : PDSHAWAR o
&aﬂaﬁ , Ph No (091- 9211278), Fax N0:091-9211301
No. TM(F)/T-40/Hcalth “Allow.2017-18/ /34 , " | Dated: 05 042018

- Copy forwarded to Accounts Officer (TM)

e \/l'he Accounts Officer (HAD), I . @
- % Office of the Accountant General, ' o ,

.Khyber Pakhtunkhwa, Peshawar.

Subject: COMPLIANCE _OF. JUDGMENT 'DATED 17.01.2018 PASSED IN CIVIL

APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806-811/2016 BY THE -

SUPRDME COURT OF PAKISTAN,

Please find enclosed herethh the Accountant oeneral Pakistan Revenucs,

[slamabad letter No-TM/18- 64/C1rcular/2017-18 Vol-B- III/589 dated 12.03.2018, along—thh its

enclosures on the above subject. .

The Supreme: Court ‘has made the eanloyees of Director General Spccial
Education, 1ts allted mstttutmns/ Centers, NCRDP and' NTD cntttlcd for Health Allowance.

Hence, the Dlrector General Spectal Education has been transferred. to Province under 18"
amendment and become a Provincial subject. It is kindly requestcd to take the requisite acticn on -

the above noted subJect judgment under intimation to this office for onward submission of -

compliance report before the court. ' /éz
- ' S Acﬁqrs (T™)

AGPR Sub Office Peshawar ‘

office of the Accountant General, Pakistan Revenues

" G-8/4, Islamabad.
. . ' /- .
. ’D - ACTOUNTS OFFICER (TM)
o W/ , - AGPR Sub Office Peshawar -
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12132 Convey fllonante 20 - £.000,00 404 R. Benefits & Daath - 2,136.00- . : -
1530 Special Rilouance . 2.414.00 3609 Incone Tax .. . 2,168.80-
1347 Hedical Mlon 15% (1 2,263.00 T .
-1985 Health Professional ~§3,370.00
2148 1S% Addoc Relief A1l 1,140.00
7199 fidhoc Relief Allow ¢ - 829.00
2211 Adboc Relief A11 201 4,281.00
2274 fdbos Rellef A1l 201 ~5,337.00
5247 Adhos Rellef £11 201 - 5,330.00 . .
: . . - )
PAYNMERIS - . . 140,018.00 ’ . DEDUCTIONS ' 8,759.00- NET PAY 131,241. 00 01.0§.2018 31.08.2018: )
Draseh ode: 211112 HAYATABAD UNITED BANX LINXTED - HAYATADAD , . o fceat, Ho: 010-1697-1
3-‘39471548 HASIR QUL CHIC: 1620269684351 Desig: SENIOR TEACHER (29289470 Crade: 17 HTR: 77609886 . Buckle Ho.: o Cazetted/Hon-Sazetted: ¢ . {
PAYHERTS ANoUNT D /R4 f yRT LOAN/FURD PRINCIPAL REPAID BALANCE .
0001 Dasic Pag | 48,770.00 " 3017 1] Subscription - Rs 4,270.00- : CPFY: 471548 . 254,438, 00
1001 House Rent Allowance ¢,650.00 3501 penevolest Fuad ££0.00- THCONE TA% 9,265.12 1,628.00 8,157.40
1550 Special Allowasce .2,118.000 4004 R. Depefits ¥ peatd € 2,134.0C- . . . i
1547 Nedical Allow 154 U1 1,985.00 3609 Incone Tax ° 814.00- . : :;!
- 1935 Realth Professional 48,770.00 - : is
2148 152 adboc Relief All . - 1,100.00 "
2199 Adhoc Relief Allon ¢ - 150.80 4
2111 Addoc Relief ALl 201 3,895.00 . N .
2124 Addoo Relief ALl 201 4,877.00 - .
2187 Adhoc Relief £11 201 4,877.00 . ) . .

PAYREATS 123,792.00 DEDUCTIONS 8 ,025.00- - WET PAY R 115,772.00 01.08.2018 31.09. 2018 .
I:iuﬂoh Cude: 221487 ASRICLLTURE UNIVERSITY, PLIHAUAR.  BRBIG BRlk LINETED DCKICUL FURE UNIVERSITY, PESHAUAPESHANRR’ fceat. Hot 14877100007003 n
‘0471861 SHAZIR COL . cuie: 1730134134780 Besiy: SEMIER TELCHER (£52894743 Crade: 17 4T Buckle Ho.: h:ettad/ﬂdu-(‘.azektﬂ: £

PAYNERT® CABBYUNRT COEDY cTigms R (] LOAR/FUHD - PRINCIPAL REPATD BALAKRCE e
5ges Basic Fay 48,770. 00 307 ¢PF Suhscri’gtiun - R 4,270.06- CPEN: . 248, 545. 00 . *

1001 House Redt Allowasce 6,650.00 3501 perevoleat Fusd gen. no- . . 14CONE TAX ¥,245.12 .1,628.00 g,137.40
1850 Speciai Allematce 2,118.00 a0u4 R. Denefits & fosth € 2,13¢L.00- : .ot
1947 Wedical nllom 154 (1 17985.00 3609 Incone Fax 814.00- -

158% Health Professinual "48,770. 98

2148 157 Addoc Rellef (15 . 1,100.82

4 -



PESHAWAR HIGH COURT, PESHAWAR.-

- FORM ‘A’
' FORM OF ORDER SHEET

]

Date of Order

or Proceedings

ORDER OR PROCEEDINGS WITH SIGNATURE OF -
JUDGE/JUDGES 3

1

19.09.2018

4 W. P No. 4301-P/2018 with Interlm Rehef

Present:  Mr. Muhammad Khursheed Khan, Advocate,
- counsel for the petitioners.

Mr. Moeen-ud-Din Hamayun,-AAG for the
h respondents. '

* :"‘.";

Desptte dlrectlon of this Court dated 11. 09 2018,
the Advocate General Office failed to check the relevant
quarter i.e. respondent No.2 and appnse the Court about the
consequences of the 1mpugned letter dated 03.06.2018.

Today, the learned counsel for the petmoners produced

another letter dated 14 09 2018, whereby the Director Sacial

Welfare & Speclal Education Department despite repeated

remmders of Accounts Ofﬁcer ‘has falled 1o provnde the

requtslte admnssrblllty of health professronal allowance from

Fmance Department and release of budget through SAP

system under object head of health allowance is still awaited:

The lethargic and disobedient attttude of the concerned ofﬁcer |

has exposed- him hable to be dealt with under the contemot of

Court laws however, takmg lenient v1ew, . the Sccretary

Finance Khyber Pakhtunkhwa Peshawar 1's directed to-

personally appear. before the Court and explam his position.

B

ATT

E@

EXAMINER
Peshawar High Court



—

To come up for hearing on 04.10.2018.

Interim Rellef

Notlce for the date fixed. In the meanwhile,

Professional health allowance shall not be deducted from the

petitioners.

| 1| EPUSUTOR S .¢oaqa‘}-4€1~ 7 7é

Date of Presentdtion of Appiication. . R

Nootbages | 2 2o ly a2

Capving fee-.. ,____‘ ........ . e

Mu ___________ .Zér——"ﬁ """"""

Nate of !’rt'p;lr_; tion ol Copy. ... 2 5"'., :.;::;2:;2 '

Bude of Delivery of Cops ... .7—‘3:" -4(..." 2. "’ o |

RS 7V Vol -
"ble Mr. Justice Qa]andar Ali Khan. -

*Ayub* Hon’ble Mr, Rooh-ul-Amin Khan & Hon



e R |
- Gov"R\ {WiENT OF Y‘-*Y““"R '-"AAm’I'Ux\“(m\W Ao

R

| \; ¥ ZAKPT USHR, SOclAL WELFARE, SPECIAL © =pUCATION
R ot & WOMERN = \HDO\f\'Eqﬂﬁu-\u DEPAR: ‘:;,:x,x

.. ——-..A._.A.

SUM "Aixr‘ “7"2 PRO\“:\'P“\l C,Au

N e

CCGIALEDUCATION I

/

5 U\'JiCCV? DDB_V.\L 0_E HEAL “i,/i_ﬂ,,w,,;,,_.__,,_,, Y EL.

artment Khyber Pokh‘-unkhwa and that m case the released

(R}

from Finanoe Dep

-budget is not been up\oaded 10 tne SAP System, the pa\/rf.ent of Healin

/-\l\owance will be stopped (An n,\-w’)

5. ' Aroordlngly Lhe emp\o\/ees of Specna\ Educatlon
tion of Pakistan, 4973 and 1oquosc(l for
letter of Acocuntant Conom\ Khyher
Q(QZO 18 I onn

ﬂ\\wd a writ petmon

under article-199 of the consutu
suapension of the above | mentioned

Pakmunkhwa and for cont\nuat‘o*\ of Health Al\owance On 1

sued by tho Honom hle Court m ihe subject wiil pelu\t)n tho: m\\lrl

~artlor sheet is
oartmont Khyber palkhtunkhwa 1o po m\u\\\y

(Hm(\od the Socrot’uy, I‘smneo Ne
2018. In comph.n.ce with the courl ou.lul e

o appoal pefore the. court] o(‘n' Q4.1 10.
04.10.2018 und Ihe:

gsecretary, I'mance Depax tmem opeared_ bofore the court on.
P .

honorable court directed Uwo Srarntary, Finance Do partme 1l it th TRy \on A

N . i, '

ot! e de educted from the petitioners (Anaex 4_\/)

!
i I
|

Health Allowance shalln
6. - mally in comphance with the orders of \-l'orwo&‘abie Peéhawm' High v
FmanCe Depaﬁment requcmed v1de Ris ofhco
dated 01.10. 2018 ad\/\smg this . departmont

ative Dcp"mmcnt after thoxough analysis

Court peshawar the Secretary
letter No. SO(th)/FD/S ’7521/20 3.

{o move @ summary benqq the Administr

for the aporoval to Chief l\\mmchx Khyber Pakntun‘.\hwa (&nnc,\-\/l)

7. ' Pursugncc to the “ordar of Peshawar Mgh Court” Pesheﬁwar dated

04.19. 2018, the Chlef Mxmster Khyber PakhLunKHW'\ is rf‘ouee

ealth Allowance to lho potitiont‘.r&: and n‘np\umnl \he order of the Fonarahio

ted 10 allow the

courl. v



7 P
? A3
i?"ﬁﬁ
: P s e
. ;-"’“- ‘/I/ i
A 7oA | |
g -'--.j;", . GOVERI\IIMENT OF KHYBER \HTUNKHWA
T Y, ¥ ZAKAT, USHR; SOCIAL WELFARL: 'SPECIAL EDUCAHON
= Ly & wo;vn:m ENiPOWERMENT DEPAR erlLNI

i

SUMN’ARY‘FOR DROV!NCIAL CABINET

l

‘Subject:- DRAWL O F HEALTH ALLOWANCE BY THE EMPLOYEES OF
SPECIAL FDU(‘/\I‘IOI\ ,

l l

WP.No. 43002018 NA FR_SHAH VS GOVERNMENT O-’F_;fl\’lﬁ"BER

PAKHT UNKH\/\/A
S

L

£
8. On the observatlons of FFinance Departm
Wullufc‘ responded and pnovulos the n\quisite information. The Financa Lapalmonl
Khyhor l’.nl\hlun!\hw1 propos u! that e subjecl- case gy be placod belore e

Provineial Cabmct for approprmh. orders
allowanea in-ight of Court Dc‘u nun alonvwilh the isan0 of overpay munr and athor ulluul
matlers (Annex-VIl). ' ‘

9. The Chief Minister, Khyber Pakhtunkhwa in Para-20 of the summary has
altondy accorded approval o place tha

Cablnet for approval please

10, . The Provincial Cabinet 1& racuested to aliow the "Healh Allowanae (o e
pc\hhonm 5 and implemeant the erder of .‘Ir-'-' Fonopaizle Cewrt. 7T .
: : N
A
. | ;
. i
/ / /
/
7 e ‘
. A 7/) . oLy e R N -
o i ,/_ i AR G
: , - (f‘xUlu\u’hvm \';' REESS AHAN)
Secretary to Government of Khybsr Pakiitunkhwa
‘ / . . Zawral, Ushr, Social Welfare, Special Education &
yA. : o Women [_:mpov\/erm-nt Depm(rr‘.iml
s,

ent the departmenl ol Bnalnl

‘with regard to the approval ol The: {H()p()m)(l‘

subjaet issue before the meeting ol Provineial




GOVERNMENT OF KHYBER PARHTUNKHWA -
ESTABLISHMENT AND ADMN: DE?ARTMENT |
( CABINET WING ) o P 24
No.SOC{E&AD)9-24/2019

Dated Peshawar the g@‘f»x_’)-etbbc:n_,’ 2019.

e e et it s o e B b 52

Thc Secretary o Govt. of Khyb-ér. Pakhfuﬁkhwa .
Zaka,t, Ushr, Social Wellare, Special Bducation & Women.
Department. ' B

SUBJECT: DECISION OF __THE M,@ﬁleG OF I’ROVIN’C:IA’L;. CA’BIﬁET

DATED 22.10.2019. - | o

Dear Sir, .
L 1 am dn'c.cted to forward herewith the following decision of the:
meeting of Provincial Cabinet held on 52.10.2019 under the chajrmanship of
Chief Minister, Kiyber Pakhtunkhwa for jmplementation. | |

‘AGENDA [TEM NO. 16 T R !
. DRAWL OF HEALTH. ALLOWANCE BY. THE EMPLOYEES OF ss=1ec,mn_1
F KHYBER

| EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT O
| PAKHTUNKHWA N S

Decision of the Cabinet:

; The Cabinet approved Health Allowance 10 the devolved employees of

\i Special £ducation 1nsiitulions. at the rate of one running basic pay-
l Implementing Degartmenf: _Zakat, Yshr, Social Welfare, special Education & l

,__‘__J_,,,__,_______,, ,. Women Em owerment
2 - | am o request that an -implemen’tation report of the Cabinet

d"c-cision as required under Rule 25 (2) of the Khyber pPakhtunkhwa Government
Rules of Business, 1985 may- kindly b¢ furnished on 0P priority basis to the

jstration Department.

Cabinet Sccnom, Administr:

yoursfat

.- SECTION OFFICER (CABlNET)

p.S to Secretary Aﬁrhini‘st:fgﬁdn Department.

pA 1o Additional Secretary (Cabinet Administration DB priment-
PA. tO Dcput}r Secretary‘{(:ab'inet) Admiﬂistram()n : e met

-
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YVRER Y AKHATUN KHAWA
cryARTM EINT

Dated peshawar the 05-11-2019

NOT\FIC/—\TlON . o - E
5 1R o of the supreme Court of pPakistan Civil Appedl

- ﬁo.811/2016,tit\ed "Muhammad Atique-Ur-Rehman & Others vis ‘Federal Govemment o]

pakistan through ecretary Capital /-\dm'mistration etc,” the ‘Government of Khyber

Pakhtunkhwa (Provincia\ Cabinet) has been please to approve
i the S

No FD(SOSR-H)S-’/IZO'\Q. jn pursuan

2. . The above sa'x.d allowanhce will be admissible o’n\y"t'o"the employees of
gpecial Education |nstitutions of Khyber pakhtunkhwa devolved unde;<18“‘ Constitutiona\
/\men(:lmem. : N . ' ;

gecretary 10 Govt of Khybér pakhtunkhwa
~ Finance D'epartment . :

Endst: NO a Date Even.

Copy is forwarded for informétion'and necessary action to-the=

1‘/AC<:ountant General, Khyber pakhtunknwa, Peshawar.‘

2. Pri_ncipa\ gecretary 10 Chief Minister, Khyoer
3. principal gecretary to Governar, hyber Pakhtu'nkhwa. ‘ g
4. Secretary 1o Social Welfare, .Specia\ Education & Women Empowerment'Deptt.

5. Director. EMIU, Finance Department. Khyber pakhtunkhwa-

6. PStC Minister Finance, Khyber pakhtunkhwa

PSto secretary. Finance Departm‘ent, Khyber Pakhmnkhwa

g. PS10 Special Secretary, Finance Departme t,
g. PAtO additional gecretary (Regu\atign), Finance Department.

10. niaster File.

[ . FINANCE DEPARTMENT



The Director of_Sociél Welfare, '. o " o : , {‘ S
: Sp_ecial,Education &women'EmP0W¢rment Department. DS | R

Khyber Pakhtunkhwa, Peshawar.

 Subject: DEPARTMENTAL' APPEAL FOR. GRANTING/ALLOWING HEALTH
ALLOWANCE TO THE _APPLICANT TW.EF. THE DATE OF

=

~L

Respected Sir, - ’

DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL COVERNMENT OF KHYBER
- PAKHTUNKHWA ie. JANUARY, 2012. o

o .With,_duq;respecf it is stated that I a}m the erﬁployee of Special Education

'Departtr‘lent.‘and is serving as Music Teacher at the Government Institute  for Mental
- Reiterated & Physically .Handicapped Children, Chitral, quite efficiency and up to the

enitire satisfaction of my superiors=That the Provincial ‘Government approved Health -
Allowance at the rate of 'one_rurining basic ‘pay to these devolved employces working in

the Special Education Institutions from the date of their -devolution to the Provincial -
Government. That the employees of Special Education Institution under the Federal

Government Were receiving Health Allowance which had been stopped/deduéted' from

_wir salaries against which those employees preferred service appeals before the Federal

Dated: 15.02.2022.

. to the employees of Specia

. allowance as per

o SEfV=ic§~Tribunal, Islamabad and the same have been allowed in favor of the employees
" vide j?d_@”fn@gts dated: 05.10.2015, 11.01.2016 and 18.07.2017 and’the employees of

' Spe_c_ial’ Educa i?)n%lg\s\ﬁtutions declared ‘entitle for receiving of the hcalth"aillowance'. That
" the respondent Department feeling aggrieved from the judgments of Federal Service

Tribunal, Islamabad'ﬁl'ed CPLA No. -81‘1/2‘016 with title 6t‘l=(F¢deral Government of

Pakistan through Secretary Capital Administration etc; VS Muhammad Attiq Ur
Rehman & others})’before the Hon’ble Supreme Court of Pakistan and the same has been

pertinent to mention that the Government of Khyber Pakhtunldl'Wa_Finance Department

'disrri_isséd by the Supreme Court vide its judgment datedv'17.01.20'18 and entitled the
. employees of Special Education Institutions for receiving of health allowance. That it is

issued Notiﬁcation dated 25.11.2019 in implcmentation of the judg‘mem passed by the

_ Hon’ble Supreme Court of Pakistan in C.p No. 811/2016 and approved Health Allowance

| Education [nstitutions of the Khyber pakhtunkhwa from the
date of their devolution to the Province. That in light of the j'udgment"of Suprenie' Court ~
and Notiﬁcétion; dated 25.1__1.20‘19 the applicant time and agai'n‘requés'ted the authority
concerned for the grant of Health Allowance in light of the Principlé of Consistency but
no reply has been feceived from the quarter concerned. That ‘the a’ppliéam feeling
aggrieved from the inaction of ‘the authority concerned by not allowing/ granting Health
Allowance _Similarly to the other employees of Special Education Institutiens prcferred
the instant Debartmental appeal before your good self for the grant of Health 'Allowance.'

It is thefcfore,»rﬁost humbly prayed that on aceeptance of this Dep'artmen,tal'

appeal the concerned .authority may very kindly be directed to grant/allow ‘health. -

| directions of Hon’ble Supreme Court of Pakistan and Notification dated -
25.11.2019 of the Finance Department from the date of" devolution to the Provincial
Government of "Khyber Pakhtunkhwa: : : :

 You're Obcdiéntly

| | JAMEEL, Mudi Teacher,
- o Government Institute for Mental Reiterated &

Physically Handicapped Children, Chitral

P
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WAKALAT NAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
OF 2022

Tro (APPELLANT)

| /dmfé e (PLAINTIFF)
4 (PETITIONER)

VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

eI Pl

o
I/We // el o
Do hereBy '/appo‘z'/nl' and constitute MIR ZAMAN SAFI,
Advocate, High Court, Peshawar to appear, plead, act,
- compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/'we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022

AC TED
MIR ZAMAN SAFI
ADVOCATE

" W‘,M;{gugzzz@jw

§ o

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No.0333-9991564
0317-9743003



