13" June, 2022

Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

16.08.2022

Let pre-admission notice be issued to the other side for
reply and argume'nts.. To come up for reply/preliminary

hearing on 16.08.2022 before S.

-

(Kalim Arshad Khan)
Chairman

Learned counsel for the appellant present. Mr. Kabiruliah

- Khattak, Additional Advocate General for the respondents present.

- Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the

respondents for submission of reply/comments. Adjourned. To

come up for reply/comments as well as prelimj hearing on

13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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/2022

proceedings

Order or other proceedings with signature of judge

2" June, 2022

2 3
31/05/2022 The appeal presented today by Mr. Mir Zaman Safi Advocate may
be entered in the Institution Register and put up to the Worthy Chairman for
proper order please.
REGISTRAR ,
P2 .-6—’70}9/ This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on 0211% » Notices be issued to appellant

and his counsel for the date fixed.

CHAIRMA

Counsel for the appellant present.

Learned counsel for the appellant submits that similar
connected appeals are fixed on 13.06.2022, therefore, the
same may also be clubbed with the said appeals. Let this

matter be fixed with the connected appeals on 13.06.2022

before‘ S.B. q

(Kalim Arshad Khan)
Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR W Y\ Khyber Patestukhiwa

Serviee Tribunat

APPEAL NO. RS> 12022 piary no. 5L/

Mr. Payo Shah, Naib Qasid (BPS-04), D*‘*e"w
Govt: Institute for Mental Reiterated & Physically Handicapped Children,

T o P A7 s APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
..................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from
the date of devolution under the 18" Constitutional Amendment to the
l@_,ﬁﬁ‘% Provincial Government i.e. w.e.f January, 2012. Any other remedy
Reg;T ;q, which this august Tribunal deems fit that may also be awarded in favor
2l ‘ of the appellant.

Fijledto-day

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Naib Qasid
(BPS-04) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment

Act, 2010) for all intents and purposes. That in this respect Notification
dated 01,04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

ANNEXULC.eveeeeecnoenns T TR TRTRYS A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special FEducation illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed”. Copies of the judgment, compliance
letters are attached as aNNEXUIC..vvvueeriinreranereerararecosonnrennn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEXUI..cveeiiuiiieriinteriiriieiieieriereternnseeniosasonn E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order

- of Peshawar High Court is attached as annexure.......cceeveeevenennneen. F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as anNEXure.....cevevvieeineeiineeiniennnaens G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUIC...cevverrerreeeerreeernseianrenareeensenns 1.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATINIEXUTC v v vennenssosensossssssssessssssssssssssssssssessnnsesasnnssssessscssnnnes J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

B-

C-

D-

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any

F-

legal authority and not only discriminatory but is also the result of malafide
on the part of respondents. '

That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.

Fa .,
\‘
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G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department. '

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.
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CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

DEPONE

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
APPEALNO. /2022
PAYO SHAH VS '~ SPECIAL EDUCATION DEPTT:
AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.
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MIR ZA SAFI,

Advocate
High Court, Peshawar
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BETTER COPY OF ANNEXURE-A

No. F, 11—19‘/2011-C.o'ord (Pt)
| Government of Pakistan |
Ministry of Social Welfare & Special Education
Islamabad the 1° April, 2011

NOTIFICATION

On reorganization of Federal Secretariat in pursuance of Const'itutio'n (Eightecmh
Amendment) Act, 2010 (Act No.X of 2010) the followmg Centres under the
Ministry of Social Welfare & Special Education. are transferred to the Social
Welfare & Special Education Department Government of Khyber Pakhtunkhwa.

Special Educatiori Centres for Mentally Retarted Children, D.I. Khan.
Special Education Centres for Hearing Impaired Children, Swat.
National Special Education Complex, Mardan. '
Vocational Training Centres, for Disabled person, Mardan:
Special Education Centres for Vlsually Handicapped Children, Kohat.
National Special Education Complex (PHC, MRC, VHC & HIC) Peshawar
- Hostel Facilities National Special Education Complex, Peshawar. B
Vocational Training Centres for Disabled Person Peshawar.
. Special Education Centre for V1sually IHandicapped thldl en, Charsadda..
10 Special Educatlon Centre for physical handicapped Chlldren Abbouabad

00 N oV R W

(Muhammad Altaf)
Section Officer (Admin)
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Judgime nl Sheet

_ /\ppc,.lls No _‘.(r‘S o 573; 757 (o 7‘)1. 3‘)4 o ‘)Ih 918 A91910
943, 998 101045, 1108 to 1179, 1224 to 1243, 12065 Lo 132§, 2327
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\’cx \H.\

Sccrc('u:, C‘x)n(.xl Admuusn.tl-on & D«.w.lo,..xu.u( Division,
Scerctary, Finance Division and AGPR, Islamabad,

" Datc of Institution : 04.04.2016, ctc.’
Datc of hcaring. . : 17.07.2017
.-Datec of Judgment :18.07.2017

Before: Sycd R-:xﬁqixc Hussain Shah, and
: Sycd Muhammad Hamid, Members:
IVI"rcscm: . ;Mr.‘ Mulmmm.ud Anwar Mughal, Advocate for: the
: appellants. ; -

\

'Syed Zil-c-Fusnain Kazmi, Assistant  Atlorncy g
General for-the respondents with M/s Arshad /\n‘;um. : ;A
Assistant Director, CA & DD, Naveed Akhter, Scetion ‘
Officer, Finance Division, Azhar Nadecem Awan, l
Assistanl Accounts: Officer and Mubammad Ja*;b'ar,_' |
Senior Auditor, AGPR ag D.m;. ' ' o | L

nm(‘Mth k = S

S\’ED RAI‘lOUl' HUSSA!N SHALI, MFMB!' R:= Wills this Judu‘ucnl
we shall decide thc abovc tulcd appcals The. fdus piwving risc to thc present
appeals arc that .tlu. Prime’ Minister of Pakistan appxpv_cd payment of l{ltl:alth Con
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- ARTRCTRY o




_No.3.784/201‘l

_:u J- 25 .(H.-OM 'lhc Seerey .lr) (-lpl(
Dx\'hmn (( A;\l)l)) vide lete: «l.uul 06.08.2012

the AGPR, I\I.xmabad xtaru.d p.xym" the said Allow:
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-_allowmg Health Allow.mu. tw the DGSE uupluyu.‘, unlawful, agsaint

lhc rules, \'oxd ab initio and. “dirccted the AGIER. to recover the said

: Allowancc from their salarics in casy ms(allmcnls.

(2 o In thxs backdrop. the appcll:\nls ﬁlc.d llu. mst.ml uppc'm with

1

the following pr'wcr. 4

It is, lhcrcfon.. most respectfully praycd lh:u the:
‘appellant being. cntitled to Health Allowance being
covercd’ under catcgory of Health Personinel, the said
“order dated  21.03.20106- by rcspondent No.l may
“therelore, be sct .mdc and it be declared that the action

ol rc;pux.dcnl No.l in swithdrawing tse suid ¢ cllowang’ N

and recovery thereof trom tic salarics of appellants, is

malafide, illegal, violatjve . of principlcs. of" locus| -

"pocmlumm.. unfair, unjust unrcasonable, arbitrary.
fanciful and capricious and ‘that are cntitled to receive
the: same, from the dau. it lmx bcc.n \Vllhdl"\wn and

" stopped lrom p.\ymcul

i .',505 W STIIUNVL10, cle,with M.,

i*s,

" been passed by the lcarnéd Sccrclnry. It is expected that tic

“the

3. : Thc"lbarm.d'counscl for the appcllunlé a::gﬁcd tha

appcllants “being Federal govcmmc.m S;.rvams under Article 2

‘ Consmuuon of the Islamic chublxc o(' Pakistan,
Scction 2 (b) of Civil Scrvants Act, 1973 ‘were catitled o all pa

allowauccs pn.s\.nbt.d by Federai Government Jor its uupluycu. 1

stated that financial dircetive: contained. in Mmmry ‘of Finance

‘Né 2(13)R—2/2011 d‘:ucd 06.02.2012 was’ unambxguous and j

ol ‘Health "Allowance. 10 .\ll hmth person

cmployment of ltiederal Go\'s.mnn_m in l'»l’S Scheae but d.:.pllc thy

aotilication of e Finance Dwmun. the .\ppx_ll.mlx were dt.puw..cl

Y - .
h' ¢ e
Bedaral Baevitr 0 itunal
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md bcm.lm ln wmm'l of hm \uslon xlu leared counscl (ox' the

! appc”an(s rcfcrr"d {9 the .u-lvlm.n(-. of FST dated 05, 10.2015. 11.01. 2010,
18.05. 201G and- 14,12, ’(Ho p.n\cd in /\ppuul i No ’”4(1{)Cb/:72()15. 867 10
57’(R)C5/°01 3, 117(, o 1187, RREVE 0 l.’!’S.l(R)C’S"O!s & 381 1o

405(1()(:5/2016 and pra\'ul for the sume relicf? Tlu. lcnruéd counsel

vehemently argu,cd that (he .v..spomluu ['m.mcu Divi

and cold in (hc samce lm'.uh HIE) liw one h.md it had .xduuuud whie claim of

lht. Jp,)du.nl.; lu e D (.’ ”n.ll ,nl..]\\'l&(, Ll).l’.']‘.\:ﬂ". nl\.(. nl |!l~ l‘\:o: Nl:

Islamabag Migh C.oun Islamabad

“the same. dmm \'l(l(. uulu i uul 2l U3, "016 lh. contended thar (e bcm.rt

oncc sranted and acted upnn had ereated i vested right whicl) could not be

\\llhdrawn umla(cr.nll\. i’ violation of ])nncmlc of natural nw(icu. The

Tleamcd counscl lnr llu. appelliin l.nlly argued that impugned orders were

.\'oul ab initio, coram. “nonsjudice " and having ne sanctity. ol pw as

Withdraswy) 7 \mpp.q'c ul siary .ummnu_d o punishmeng \\lm.h k.Qllld not

be swarded without adopling, the dug process of . pmvulul ululCl the

(:uvumm.nl Servants (13 Ilu. g ngy uml l)l'.upluu.) Rules, 1973

4. - The :lppcnls were resi

lhnl lhc said :xllowam.c was 5ol .ldmnmhlc 0 the

fall pmlcuf the detinition of healdl
n

-2 person \Vho-hcld a post in any institute or org

:mxz_auon dchvcnng scrvices

'm the. hcalth scctor and mcludcd in Schcdulv.-l It was (urther submil(cd tha

the Hcalth Allowance was :xllowcd provis nonallv ) (h(. appellants by the

AGPR on the basis of CADD Division's letter dulcd 06.08 '201’2 but
subsccucntly that Dnvnsxou senta rcfcrcncc lo lhc.. Finance Dwmon lo seck|
its concurrence for admnsubnhl) of Hullh Allowancc which regretted. the
Samc on 14.03.2013 on the groux‘d that llu.y were involved.in the process
- of cducation; training .and rchabilitation of disabicd. ululdxcn and persons
with (In.lblhlu.,s and; hence, could ot be declared as health pursonnel (o
bccnmc entitled for the said .nlluw.mcc. The CADD on: 13.03.2013 in js
communicition (o .‘\GPR x.nmcn.d snm,luon of the Mealth- Allovrance to -
DGsSE cmployccs without cn..currcnc; of the I‘mnncc Dmsu.n rand the
AGPR - made provisiapal oayment” o the appcllan(s. “which  was
subscquently clm.onunucd .Uu.r verification ol Lnullcmuu in 6rdcf io

prevent the misuse of (hn 1'Im\an»<. by non-cntitied pcrsonncl.‘, It was -

submitied by respondent No.2 that health :xllf)\\':mcc_ was granted it the

4. irﬁ m S:!(l()k..\/.’()lﬁ cle, \\'IUI M. Ps.

1SIOn wwas hlm\'ml' hot

lulc on the other Ii; i, they declined .

|-
slul by the rcqponduus It was sl:l(ci(-l__ )
nppcll.’mls as thcy did "T

porsonne | occiuse hc.'lllh personnel-meany. -
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-

- gy

.lppro\'.ll of the I fime Muu:.lcu.

lhru. ll..dl.l"dl Govcmmcm llospnluls i.c. PaLxstan Insululc of - Mcdicul

- hcu..m.ca. l .G. Po!vulunc and N.mon.\l lastitute of RChdblllldUOl‘l Mcdxcmc

t..lrru,d outl by a. nw.u-vrot‘cswon

l'hn. Duccxorm. (u.m.rul of Spccml E(luw(mu & Socml Wcl[‘uc, l)cmg

ulm..llmnnl body, d(..lll withy the.-- pnoccu of t..ducalmn. Lrammg and.

n.lmb:.x_x.;lxon of dx...lblc.,d cluldrcn and. pcrson\ with, cllsabxlmcs wluch was o

al’ lc.xm mclndmg lcnchcrs pxofc.,smnnh
dOLlOr\ adnvinistrators, ministerial and supportive / .mull.uy -ld“ did nat

fall within llxc ambil of health organization and could nat be dcclnrcd as
*health pc.rsouncl' W oget the said

AGPR inits para\v:su comments submiitted that the identical cascs litled Dr.

Farkh F. Lodh:. cte. vs. Sccrc(ary Fmancc were still pcndmb belore lhc

" Hon'ble Suprcmc Court of Pakls(an

S.. 7 We heard the ,Icamcd counsd}for the partits and peruscd the
" récord. o ' ' N
6. e llu. Iu.ullh .l”()\\'-lnCL c.qu.nl to anc lms.u. pny ofrumﬁng salary

Y

was grantcd to the health pc.rwnnul in the unpluymcnt ol Federal

Govunmcm. in 13eS .‘u.hum. wilh eltedt lmm 0l ()l 2012 It w.n mmlv...

adxmssxblc o non-ch.ncal cadres. In n.ply 1o a query r.usc.d by AGPR vide ”
letter No.TM/18- 64’C6UPII Il’bl2011 12/186 dated 12, .03. 2012 ~the

chulanons ng of the I‘m:mcc Division vide U. O. No.F 2(13)1(-2/2012-

172 dated 27. 03.2012 fumished defi nition of the hcallh personncl by staling -

that *health pcrsonncl' meant a persons who held a post in any institute or
organization delivering services in - llu. lu..xl(h scelor and included

Schedule-l, but- did not include- pcrson \vho was, on deputation to the
Federal Govcmmcm from any Province or other authority and. who was. on

contract, or on work charged bns;s or who was’ paid from contmgcncxcs.

-The appcllams arc ncither clcpulauomsls lrom any Provincc or_other

, authonty nor have ‘been” cngagcd on contract ;or. on work’ charged. Lnsns.

- They arc also not being paid from conunguxcu,s. On the contrary,: lhc" arc

civil scrvants under .~.u,uuu 2 (b) ol the Civil. bcw.mls. Act, 1973 and ure.
dchvcnng scrvices to lhc disabled chxldrcn / persons. ‘The bcncﬁcxancs /

appcllants compriscd of Ac.xdcmu. and: Admlmslmuvc Cadres. Accoxdmg

to the dcﬁmuon fumwhcd bv the l‘umncc ‘Division vndc lhur u.0. dated"

27. 03 2012 thc appcll.mls ure \.nllllcd lo Jealth nllnw.mv..c. In p.lr.\b-G & 7

under F acts of parawisc comments Filed bclor.c.lhc Hon’ bl_c Islnn}:abnd I-hgh

. ﬁnr,rg\;}“\e;'\.‘!-i‘ E"'
ry s
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Couﬂ" 1sl:ixh.:bad on’ hch.m or .Sc.uc.(:ury Fi mnm.c Dw:smn in Writ- l’L(i(i'()(l-

L No 4007.'2014 it was calc"oncau) adnulud that in /\pnl 2014 Minir.‘(ry of
CJ\DD agmu submiticd NS,/ BOx. con(mnmg a pmvnsxon OL'Rs. 100 million A

L . as. llP:\ for DGSE for i umnu.xl yt..u 2014 H h()wcv'cr DEA relused (0
C cndor:g lhc NIS /. BOs and.- fou.v..fully dcdlu.u.d .m amount of R, 92. 542' 
million of HPA lca\'m" Rs.7.458 million for- the, pcgitioncm (now

: ;\p;)gllnnl.) i.c. 24 cmplo\ ces who bclongcd to medical- prorcssion and came .

under the ‘erileria * of cnu(lcmcnl of MPA, as per DEA (LADD) R {'1}2
,undcrslandmg DO Actter ‘dated 09, 0s. 2014 was  issucd by I‘As, ' fﬁ

Orgamzauou lo AGPR for stoppagc of HPA to non-cntjtled cmployccs, and
u Was duty of AGI’R lo take action On the said - leter :md decide
,cnmlcmcnx It was praycd lh-’ll the pcuuon wWas an .ndmxm\lr.mv-. issuc with |
. CADD & DGSI:, therefore, the 15 nance Dwmon ln. (.\c.ludul from he fist

of" rcspondcn(\ Now the Finance D:w\mn has coame M with dlﬂcrcnl

>

stanel, 1 s i .tllowul {u .mpmh.m. and u.pmb.m. ‘No lnyc.nl reply hag

R
G .

been submlllt.d Ly the respondenty Tor du.pnvmv the. appellants of lhcw

o

a3

lcguuualy rights, A large nambey ul‘ unplnyuca of the Federal: QQVunmcn(

(R (%

similarly plbccd. are gc(tmg. the <:ud .xdv:\mnpc Why, then, the appellants

PN

be deprived, iy not clear from what has been \-'rmcn In the conunentsy bulore
the llon'ble lsl.‘mmbnd lhgh (..oml lalunubdd and the lcdu‘al Scrvice

_ Tribunal."This scems lo be dxscrumnatory (rcalmcnt offending Article 4 &_

-
Coeoy CA Nl F 4O AT TR e
IS T ant P .QF'
H P .

25 of the Constitution of Islamic chubhc ofl’akxs(an 1973. I-urthcr, the N - '
. appcllan(s ‘have been dirceted by respondent Nol to. refund (i paid

Hou ble Suprcmc Court ol Pnkxslan h.xs consxstcntly hcld that the bcm.m

- amount \\lnch is against the principle of locus pocmlcnlxnc bcc.lusc the = . i :
H

oncc granted and acted upon crca(cd a vested right wlhich ~could not be
wi'lhdra\\'xi umlnmrallyﬂn \lohuon of natural justice, It .ig an cstablished . :
laiv that bcncrls received hy a.civil \xcrvan( cw.n under c.ru)ncoub mdu . ' . '_ P
1pasu.d by lhc compclcnt .mlhou(y wuhoul .my fault on the p.nrl ol uv:! .
sevant could” not be recovered cven iff the  benclicial ordu was .

‘ sulw.qucn(ly withdraw n or ru.uﬁ.cf Wc are rmulu.d W Gike this vu.w in.

~the light ot‘(hcjudvmcm of Hon'blc Suprcmc Cour( of Pnusl..n u.poncd in RARE L

PLD 1992 sC 107. Hence. 10 this extent, thc impugricd ordc..rs are mot - |t

legally sustainable and liable to be set .xudc.

7. - Wc would like to make ; an cmphns s on the Judgmcnls of the
Tnbunal in Appcals No "24(R)CS/7015 and 381 to 405(R)CS/“016 da(cd .

A
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Us.10. "01) and 14.12.2010 ‘\ht.l cin the \.onuovu\\ relating to llealth
Allowance has already bees u.\ol\' d. When confxunu.d wxlh the said laet,
the respondents have lailed xo (lcn\ the luct, As such, the’ acuon ol the
respondents appears 1o be inconsistent in the lx;,hl ol the .1luu.mumonc.d
judgments on iccount ol Asiicle 23 of the Constitution which guaranices ""
cqual righ(s ;uui cqual protection of';l;\\i' for cvury citizen. To ensure
uuifo;'mit}'. rule of consi&:cncy must be applicd while considcﬁng the case
owi m;- appelhmtn, Siove the Thncble Apes ot vidae s jlulﬂj'.n.‘u:n'l In o
casce r\:po-l'l\:d as 1996 SCMR 1185 has alrcady ll;:l(l thut *rute ol good
go(rcm:mcc demands ihai the bcncﬁis ol the said decision be cxluulcgl to -
other civil servimts also, who m.xy nat be p.nlu.:. to the hlu,mmn, mslc.nd ofl
-..ompcllmg them 1o approach the Tr xbpn.xl or any othcr legal forum. I-{cpcc‘
the claim of the appcllants is rcquxrcd to bc dccxdcd on thc samc analo;,y /
principle as framced in the cascs of Dr. Farrukh Fiaz Lodlu and others by the -

Tnbunal vide its judgment datcd 05 19.2015, 11 01 2016 and 14.12. 201{». ~

S. Foregoing. i in vicw and lollowmg thc rule of consistency, thc
impugned  onders dated 21.03.2016 and 25.03.2016 arc sct .m(lc }'vllh i
dircction to the respondents to continue the Healih Allowancc .xln.ndy
grimted to the .xmnllauh .~.|nu: 2012, and to refund all d«.dm.lwn made in
complianee with the impugnéd uu!u.s within u puriml ol onc month from
e e the copy ot this judpanent is receivand in their office. Since the main .

”n . . .
appeals have been aceepled, iviise. PPetitions wre also aceepled.

v. Judiient o apply all the titled Aappeads mutatis m(nl;m‘di.\'.
10, - There shall be no order as 10 costs. ' , o
11, . Parties'shall be informed accordingly. - - 1

': . - . A [ . A ' I S el
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105.10.2015 and 14.12.2016 wherein the cdntroverSy relating  to Health

Allowance has already been resolved. When confronted with the said fact,
the respondents have failed to deny the fact. As such, the action of the
respondents appears to be inconsistent in the light of the aforementioned
judgments on account of Article 25 of the Constitution which . guarantees
equal rights and equal protection of law for every citizen To ensure
uniformity, rule of consistency must be applied while cons;dering the case of -
the appellants. Since the Hon’ble Apex Court vide itsijudgment in the case
reported as 1996 SCMR 1185 has already held that “rule of good

~ governance demands that the benefits of the said decision be extended to

other civil servants also, who may not be parties to the litigation, instead of
compelling them to approach the tribunal of any: other legai forum. Hence,
the claim of the éppellants is required to be decided on the same
analogy/principle as framed in the cases of Dr. Farrukh Faiz Lodhi and
others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and
14.12.2016.- | . -

Forgoing in view and following the rule of coﬁsistency, the impugned,ofders

8.
dated 21.03.2016 and 25.03.2016 are . set aside with direction to the
respondents to continue the Health Allowance already granted to the
appellants since 2012, and to refund all deduction made in éo-rripliance with
the impugned orders within a period of one month from the date of copy of
this judgment is received in their office, Since the main appeal have be
accepted Misc. Petition ate-also ,acéeptcd. ‘

9. Judgment to apply all the titled mutatis mutandis.

10. There shall be no order as to costs. ' !

11. Parties shall be informed accordingly.

ISLAMABAD »

18.07.2017
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‘ Muhammad Att1que ur Rehman ' ' Q—/ ' i
etc.” '~ (in C.A.811/2016) |
.'..Respoﬁdent's(s) :

i

For the Appellant(s) Mr. Sajid Ilyas Bhatti, DAG :
(in all cases)’ Syed Rifaqgat Hussain Shah, AOR-
. Ms. Saadia Kanwal, S.Q Fin. '
Mr. Abid Hussain Channa, S.0O Fin
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Ra27aq, AAO MEG
Rawalp1nd1

\]

For the Respondent(s) In-person

For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC
in CA216/16) Malik Itaat Hussain Awan, ASC '

Amicus Curiae: Mr. Muhammad Makhdoom Ali
Khan, Sr. ASC '
Mr. S1kandar Bashir Mohmand ASC -
Date of Hearing 17.01.2018.
JUDGMENT

- UMAR ATA BANDIAL, J.— By leave of this Court

granted on 23.02.20_16, 01.4.2016 and 12.12.2017 in the

several connected appeals before us, the‘fappeuant Federal

Government challenges the judgments delivered on common.

questions of fact and law by the learned Federal Service Tribunal -

on 05.10.2015, 11.01.2016 and 18.07.2017. The'judgmehts

impugned. in the connected. appcals declare the respondent
employees of different institutions functioning un‘dér ‘the
Directorate General of Special Edlicati'on (“DGSE”) to be entitle;i

to payment of Health Allowance granted by the Federal

Government vide its Office Memoranda dated 04.02.2012 and

06.2.2012. These Memoranda are issued by the Finance 'Division ‘

(Regulations Wing) Govemmcnt of Paklsfan pursuant to
approval granted by the Prlme M1n1ster under thc Rules of

Business, 1973. It would be useful to reproduce the two
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’)' memoranda containing the terms and condiﬁqhs for the grant of

2%

LS

Health Allowance to eligible persons:

*Government of Pakistan
Finance Division
h (Regulations Wing) ‘ : '
F.N0.2(13)R-2/2011 . ’ . Islamabad, the 04ts Feb,2012

OFFICE MEMORANDUM

Subject: - GRANT OF ADHOC ALLOWANCE EQUAL TO
ONE_BASIC PAY AT THE INITIAL OF THE
SCALE TO THE HEALTH PERSONNEL IN BPS,

SCHEME.

] The wundersigned is: directed to say that the

~ Ordinance No.VI of 2011 that sanctioned. the Career Structure for
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all health personnel -
have consequently reverted to the BPS scheme. In order to
compensate health personnel for the loss of benefits sought under
CSHP while preserving their status as Civil Servants, it has been
decided by the Federal Government to grant adhoc allowance equal
to one basic pay at the initial of the scale to the health personnel
in the employment of Federal Government, in 'BPS scheme, with
effect from 1%t January, 2012. This will' be in addition to their
existing pay/allowances in BPS Scheme. o :

2. . This Division's OM No.2(13)R-2/201 1-698 dated 17t
November, 2011 may be treated as withdrawn w.e.f: 26.12.2011.

Sd/--
(M. Munir Sadiq)
Deputy Secretary (R-1)

224

2 ' . «Government of Pakistan
‘ Finance Division
(Regulations Wwing)

F.No.2(13)R—2/I2011"—777 Islamabad, the 06t February,2012 '

OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE
~ BASIC_PAY OF RUNNING SALARY TO THE HEALTH

PERSONNEL IN BPS SCHEME.

: * In continuation of Finance, Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to grant benefit of one basi¢ pay of ranning
salary _as_Health Allowance 1o the health personnel in the
employment of Féderal Government,. in BPS scheme, with effect
from 1st Jamuary, 2012. “This will be in addition 'to their existing
allowances in BPS Scheme. Also’ grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House Officers respectively w.e.f. 1.7.2011 will

continue.
sd/--
. (Manzoor Ali Khan) . :
Sr. Joint Secretary (Regulations)”
(emphasis supplied)
2. ‘ Learned Deputy Attorney General has conten-ied"

that the Health Allowahce granté‘d by the Federal Government is
available to health personnel in the employment of the Federal

Government in the BPS scheme at three hospitals established in
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Islamabad na_mely, Pak1stan Institute of Med1ca1 Smences

(“PIMS”), Federal Govemment Polycluuc (“FGP”) and Natlonal

Institution of Rehabxhtatlon Med1c1nes (“NIRM”). The. employees

at these hosp1tals do not have a career structure in place after
the Career Structure for Health Personnel Scheme Ordmance,

2011 (“Ordinance”) lapsed on 26.1. 2011. ‘The Health Allowarce

was accordingly granted by the Federal Government as a form of

compensahon It is clear from - the two memoranda dated

04.2.2012 and 0622012 reproduced above that the Health

Allowance is . granted to “health personnel”. However, the‘

‘ cornposmon of the category of employees that- are ehg1b1e for the

benefit has not been prov1ded therem T he respondents who are

several . hundred in number are Lmrepresented by counsel. In

view of the fact that a large number of employees are affected by

the instant controversy, the Court has sought assxstance from

Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar

Bashir Mohmand,'.ASC as amicus curiae in the matter.

Mr. Sikandar Bashir Mohmand, ASC made able submissions

before the Court ' ‘that highlighted important facts and

docurnents on record which simplified the controversy

appreciably.

3. It transp1res that an’ Ofﬁce Merrioraridurn dated

27 03.2012 by the Finance Division (Regulatlons ng) clarifies

~that the term “health personnel used in the- above mentmned :

memoranda bears the meanmg given to that expressmn in
Section -Q(b) of the Ordmance This definition refers to the
contents of Schedule-I to the Ordmance which spec1f1es the

service prov1ders who qualify as nealth personnel A perusal of

" Schedule-I shows that ﬁve categones of service: prowders are

SRR
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: |
’ classified as health personnel namely Doctors, Allied, Nurses, 1
|

Parameclics 'and Support. The services spec1ﬁed under the L 'A

categories of 'Paramedics' and Support mclude Teachers, r%{ 'j!

. : . o i
Audiovisual Operators, Technicians, Librarians, etc. - - S Iy ' ”
4. ' The administrative l\/linistry for the health l : l '

institutions of. the ‘Federal Government at Islamabad is the ' : %i '“

Ministry of Capital Admlmstration and Development D1v1s1on ;‘ '“

o (“CADD”). It is. an admitted fact that vlde order' dated | ‘* ‘
13.03. 2013 the M1n1stry of CADD Orranted the Health Allowance . ’J ‘
to the employees of the DGSE and its allied spec1al educatlon Tj\ l‘{

centers/ 1nst1tut10ns including Natlonal Trust for the Disabled [ Ei,

(“NTD”) and the National Council for Rehabilitation of Disabled E

: : n

Persons (“NCRDP”) The res‘pondents were thereby' ' ‘:l “

' ' i 8

acknowledged as beneﬁc:1ar1es of the sa1d grant and were paid i *l .

) i )

the Health Allowance with effect from 01,1.20 12 -until ,;I 3
27.10.2014, when the Finance Division mformed the Accountant ‘ !

General Pakistan Revenue (“AGPR”) that only health personnel ) - ' ﬁ

working in Federal ‘Government hospitals and chn1cs were' : l

qualified to rece1ve the Health ' Allowance. T he AGPR | 1 .ﬂ.

correspondingly instructed the -DGQE to- stop payment of the - ﬁ

said allowance to. 1ts ernplovees as no budget allocatlon for the‘ | ‘ lﬁ ‘ i

it N said emolument had been made in the financial year 2014- 1..) l\ ’I
5. " The _disconnnuatlon of the1r Health Allowance was f ‘

taken to the Islamabad High Court by some of the respondents ‘ 1

Vide order dated 17.9. 2015 ,the learned High Court referred the !“‘ \)

dispute to the Secretary CADD for passmg a speaklngvorder : :

thereon; and till then restramed recovery of past payments of o \ ;

/ the Health Allowance from the- affected employees of DGSE and -

%\13 allied centers The Secretary CADD heard the partles and by




Iy ., . ! . Lo E-j

‘ order dated 21.3.2016 rejected . the entitlement of the ' ' b' | t
I e ] o ‘ . ° K . .
o respondents to receive the said, allowance. The principal ground @

of his decision is that employees of the DGSE were engaged in . £

QT L T AT AT,

. . . . . . " ‘ » ’ ' :'!

the process of education, training and rehabilitation of disabied 3
, . : q

i

|

children and'therefore did not fall Within the ambit of a health

orgamzatmn The respondents successﬁllly'lchallenged the said _ :2

order before the learned Federal Servxce Tnbunal Wthh has

inter alia, by the impugned judgment dated 18.07.2017 declared

‘that the respondents are entitled to . the grant of ‘Health - ! i

Allowance. o - : o - i1

6. : Learned Deputy Attorney General has contended ‘ li
that after the lapse of the Ordinance that had prov1ded a career - il i
. il

structure for the doctors, nurses and paramed1cs ‘working 1n‘ i

PIMS FGP and NIRM, the Health Allowance was granted by the

S AT T A T

Federal Government as compensatlon to "the - sald health

personnel He was, however unable Ato' show ‘any

contemporaneous direction 1ssued by the Ministry of CADD or

T RVRTIELL

the M1n1stry of Flnance that restrlcted the grant of the Health-_ |

Allowance to the clalmed employees of. the three hosp1tals

specified by him. As already noted above, the deﬁmnon of health

personnel' provided in the Ministry;‘ of . Finance Off1ce- !

MemorandUm.dated 27'.3.‘2012 is wide in "scope,and therefore
unhelpful to his plea

7. . We have exarmned the deﬁnition_ of “health o

personnel” adopted by said mernorandum dated 27.3.2012 from .

Section 2(b) of the Ordmance wh1ch is to the following effect

" *b) “health personnel" means a person who holds a post in any
institute or organization delivering services in the health
sector and included in Schedule-l, but does not include:

iy a person. who is on deputation - to the Federal
/ : ' Government from any Province or other authority;

PR S AT T - AT oy T arf s eyt i - S———
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o

ii) a person who is employed on contract, of on work

. & charged basis or who is paid from contingencies.” it
- , . ' - §
8. It is noted that the. foregoing definition of health
. i .
personnel covers persons holdmg posts in any institute or C 't }

organization who are delivering serv1r*es in the health sector that o : i

are 1nc1uded in Schedule—l to the Ordmanee Learned Deputy

Attorney General was unable to distlngulsh the respondents,

)

|

who are employees of the DGSE and alhed institutions /cen,ters % i
NCRDP and NTD, from the pararnedic and support staff g ‘
E

positions that qualify as health p‘ersonnel according, to

, Schedule-1 to the Ordinance. It is not denied by the appellant

e Tl I A A= A W M GP G RN

that education, training and rehabilitation of disabled persons

are services prov1ded in the health sector These services fall

within the terms of Schedulel to the Ordinance and therefore

R ST I L

the proyiders thereof qualify as health personnel.

9. Accordingly, not only do the ,respondents fall within

e BT AR S

the category of persons who are, in terms of Finance Division

sressaneETT

Memoranda dated 06.2.20 12 and 27.3. 2012 eligible for grant of

R LA e

the Health Allowance but their entitlement has in fact been -

admitted by both the Ministry of CADD and Ministry of Finance.

‘In this respect the aforementioned letter dated 13.3. 2013 1ssued

by the _Mirnstry of CADD is referred Also the afﬁdav1t of ‘the

Secretary Finance., Government of Paklstan ﬁled in the
Islamabad High Court pursuant to that Courts order dated
20 3.2015 passed in, Writ Pet1t10n No 4007 of 20 14 spec1ﬁcally ' o
1ecords ‘that the proposal approved by the Prime Mmister vide - - o f
Summary dated 25 1.2012 dld not restrict adrmss1b111ty of the" . *,

Health Allowance to the ~personnel of the three hosp1ta1s

%’V/g/ (identified by the learned DAG). For that reason the Finanoe

P s Ak et .
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‘Division Memoranda dated 04.2.2012 and 6.2.2012 made the v " g !

ATy

rallowance available ‘to all health personnel employed by the

Federal Government in the BPS Scheme

10. As a result the said allowance was pald to. the
health personnel of the DGSE and 1ts allied "institutions until’ o Y
27.10.2014 when the Finance Division instructed the AGPR to - | l | !‘
confine the grant of the allowance to employees of Federal Q

Gove1nment hosp1tals and clinics. Th1s 1nstruct10n represents

' .

fa
Ry

merely a change of opmlon wh1ch is not occas1oned by an - o h

amendment 1n the terms of e11g1b111ty for the Health Allowance : } i

Therefore, as the Memoranda dated 04.2.2012, 06. 2 2012 and

27.3.2012 1ssued by the Finance DlVlSlOIl, Government of
Pakistan st111 hold the ﬁeld in their original terms, there is no

merit in the obJect10n by the learned DAG to the entltlement of : ,

the respondents to claun and rece1ve the Health Allowance

11. As a secondary and also tenuous argument learned

i 2

Deputy Attorney ¢ General contended that the Health Allowance is _ :
granted under executwe fiat w1thout any statutory backmg

therefore the same can-be withdrawn by the Federal Government o

at any time. That is clearly a flawed contentlon It 1s adrmtted.'
that grant of the Health Allowance and the terms of ehg1b1l1ty to
receive the same were determlned by the competent authonty, .
M1n1stry of Finance in accordance wnh Rules of Busmess of the
Federal Government The or1g1nal terms of the said lawful grant
still hold the ﬁeld These were acted upon and payment of the
Health Allowance to the respondents has conferred a vested
r1ght upon them. In such c1rcumstances, the execunve is barred
by the rule of locus poenztentzae from un1laterally 1esc1nd1ng and

- ' retrieving the beneﬁt avauled by 1ts recipients. Reference is made’

R N M L S e T AR
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‘ to Pak1stan, thro gh the Secretarv, Ministry of Financ-e vs”

/

. Muhammad Himayatullah Farukh1 (PLD 1969 SC 407) and “
.The Engineer-in- -Chief Branch vs. Jalaluddin (PLD 1992 SC ‘
207). Therefore w1thout a change of the terms of ehglbxhty for i
the Health Allowance even the prospectlve exclusmn of the ' . By | "
_respondents from receipt of the beneﬁt shall constitute arb1trary o ', :

and unlawful action.

12. In the c1rcumstances, we do not find any error or

defect in the’impugned Judgments of the 1earned Federal Serv1ce
‘“Tribunal dated ' 05.10.2015, 11.1.2016 and 18.7.2017. :
Consequently, these appeals are d1sm1ssed and the entitlement

of employees of ‘the DGSE, alhed 1nst1tut10ns/ centers, NCRDP

and NTD to- receive the Health Allowance 1s. afﬁrmed.

| | | BRI

Sd/- Mum Saqtb Nisar, CT |
Sd/- Untar Ata Bandial, J ,

: Sd/ - Ijaz ul Ahsan, N 4 o » x
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. oﬁée of the
. Accountant General

. Khyber Pakhtunkhwa Peshawar
. Phone: 091 9211 250-53

" -

o No.I_—IAD_/Allowances/Corresp:/2017'_-18/422- . Dated:19.04.2018

= To

. _The-,Bi;arich Officer, . o .
. Pay Roll-4 Section. .. ' S

4

Subject: . COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
' IN CIVIL APPEALS'A NOS 1631-2112[2017,216[2016 8
8IO6-‘811 /2016 BY THE SUPREME CQURT OF PAKISTAN .

1 am. directed ‘to 'enclosé herelwith a copy .of A.O(TM)
E No.TM(F)/T-4Q/Health- Allowancc/2017-18/138 dated : 05.04.2018 '
alongwith Honorable Supreme Court Judgment for further compliance.

. under intimation to AGPR Sub Office Pcéhawar accordingly.

_ D:\My Document\HAD Sectioq\éomplainf regard.doc

i
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Copy forwarded to Accounts Oﬂ‘ cer (T 1\0
G-8/4, Islamabad.

; | OFEICE.OF.THE _
, D, TANT GENERAL PAKISTAN. REVENULS
e | o ‘Sub Office
AEL | - - PESHAWAR
& Ph No:(091- 21127 , Fax No:091-921
b Nox(09 9 8), Fax No:091-9 1301

No. TM(F)/’l‘-40/Health.-Allow./,2017-18/ /-3~Z TDated: 05 .04.2018

CTo, o - A
T \/l’ he Accounts Officer (HAD), o : @
- C Office of the Accountant General, = o -

.Khyber Pakhtunkhwa, Peshawar. |

7.01.2018 l’ASSDD N CIVIL

Subject: COMPLIANCE_OF ‘JUDGMENT _ DATED 1

: SUPRDME COURT OX PAKISTAN,

_ Please fmd enclosed herethh the Accountant General Pakistan Revenues, |
lslamabad lcttcr No-TM/18- 64/C1rcu1ar/2017 -18 Vol-B- III/589 dated 12. 0" 2018 along—thh its

enclosures on the above subject. .

, The Supreme Court has made the employees of Director General— Special
Education, its allled institutions/ Centers, NCRDP and NTD entltled for Health Allowance.

Hence, the Dlrector General* Special Education has been transferred to Province under 18%

amendment and become a Provincial subject. Tti is kindly requested to take the requisite acticn on

APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&8 6-811/2016 BY THL‘ -

the above noted SUb_]eCt Judgment under mtlmatlon to this ofﬁce for onward subnussxon of =

compliance report before the.eourt L

AC%M

AGPR Sub Office Peshawar -

Office of the Accountant General, Pakistan Revenues R

—

ACEOUNTS OFFICER (TM)
AGPR Sub Office Peshawar

TV DriveVTM Now Dutia20) 4hans ol et T-40.dve
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PESHAWAR HIGH COURT PESHAWAR

‘ FORM ‘A
FORM OF ORDER SHEET

Date of Order
or Proceedings

ORDER OR PROCEEDINGS WITH SIGNATURE OF
__JUDGE/JUDGES '

1

2

19.09.2018

W.P_No.4301-P/2018 with Interini Relief.

Present:  Mr. Muhammad Khursheed Khan, Advocate
. counsel for the petmoners

Mr. Moeen-ud- Din Hamayun, AA(I fcr the
respondents .

% % %k

Despite direction of this Court dated 11.09.2018,

the Advocate General Office failed to check the relevant

o quarter i.e. respondent No.2 and apprise the Court about the

consequences of the impugned "letter datehl 03;06.2018.
Today, the learned counsel- for the petitioriers produced
another letter dated 14.09.2618, VWhereby the: Director Social
Welfare & Speeial Education Departmeht despite repeated
reminders of Accounts Officer hae failed to provide the
reqmslte admissibility of health professmnal allowance from
Fmance Department and release of budget through SAP
system under object head .of health allowance is still awaited..
The lethargic and_‘disobedieht attitude of the concerned ofﬁeer

has exposed him liable to be dealt with under the contempt of

Court laws, however, taking lenient View, ~ the Secretary

Fmance Khyber Pakhtunkhwa Peshawar is directed to

personally appear before ‘the Court and explam his position.

ATT '

FED

EXAWVHNER
Peshawar High Court



(/
v 2,
. 2.
Yoo . ' :
To come up for hearing on 04.10.2018.
h ' Interim Relief.
Notice for the date fixed. In the meanwhile,
Professional health allowance shall not be deducted from the
petitioners.
¢
Mo v v emesbacnn.. ;-““\}“Cr 7 7@
Date of Presentaftion of Application. | ,)‘2)_‘l%;‘}1/
Noof Pages |0 o ‘.9“ "F ' | T eRUTE
. A R A mereeses - D NN T JPIPRLY S oy
Copying feeoofoeoo e T c~-\%§%3se§lgﬁ
Totdeeemaaaas b 2.8 ——— 3 n _
P P S et o APR 2
Jate of Preparition of Copy_. . 255(7. 22 22 :
Bawe of Delivery of Copy 2 e, ‘ T L
T AL L”l"'j"";" _i_é“ 2 _
Yervived By | ..,.-.‘L/;./.o., //_,J S
*Ayub* Hon’ble Mr. Rooh-ul-Amin Khan & Hon'bie Mr. Justicp,Qalandar Ali Khan. '

a2



'(/\nncx by, : §

-Iuttrr to Deputy Commss;dnu Feshawar with a

lll date. Accountant Omccr (P 04) further. clarified that the /—\ccouz

'|cn|uost of Social WelfarJ Depa r“.cnt in cwmphence of the judgmon! of G

 GOVERMNUENT QF Y ; AN A,
ZAKAT, USHIT, x_m: w WELFARE, szagcu:\..;_i G
& WOMEN ENP OWERIMENT DEPAR

ATION

SUMMARY FOR PROVINGIAL CABINET

Subject:- DRAWL O F HEALTH ALLOWANGE. BY THE EMPLOYEES o.-
 SPECIAL EDUCATION S .

1

NMENT GF KHYBER

WP.N0.430/2018 MNA 7{_["? SHAI °l V3 C‘O\/r RNMT N :

PAKHTUNKHWA
Before the '18’“ constitutional  amendment the employees of
Islamabad were allowed.and since

Dtrectorate General of ble izi Education,

01.04.2011, after the ‘18”’ amandment they were working undar iho
akihtunkbnea, Til Useir Sovedaiogn aned olnen

(01.01.2012 the pelitioner were :'ecc-:-i'ving Fealin Professional Allowanog vide

Senrulny,

Sacial Welfare Departmeant, ifhwvhor P

IFinance Division (Regulation Wing), Islamabad ;’\iotiﬁcation (Annex-) .

2, This allowance was stopped by Federal government and accordingly

the petitioners filled & service appeal in Federal Service Tribunal, lslamabuil nnd

on 18.07. 20!/ ‘the Federal Service Tribunal decided in favour of ihe pelivoners

3. - 1hc l-cdelal Governn ent then challengcd thc udgmom / doulnlun of -

lhe Federal Service lubunal in the Suplemc Court of Falkistan bul Hn apex courl

50 decided in favour ofthe pem ers (Anncy\ -1,

4. After shlfmg thc services from Federal Govcmman to P(ovmr‘al

Government of Khyber PC:K”xtL nwa, the en"J'O/ees of Specral Education were

rec‘elvmg the said ollowance provisionally on 13.06. 2010 the Accoun ant Officer -

(PR-04) office of the Accountani General, Khyber Pal \n.umm/‘a has written a

copy tc Dire ctu , Social \/Vehafc

and Sccru"*ry Flndrce Dch rment that vadc‘ . for the Heal; h Anowmcr\ hag

been allocated but the same has not Deen uoloaded to the SAP pumpmcr Syslem
Hant Cnm(ual

Ollice has released theloaymen Héal"h AHowance) to these-em;ﬁ)ln’yc&*en an the
Supruine

(Caurt of Pakistan dated | 7‘01 90 i3, orovfsxonally and subj%f to its admis wsIby

i
B
1'..




pudget is not been uploaded :0 the S

‘honorable court ,chrcctorl

" letter No.

for the approval to Chi

— . | . : | D
GOV"R'\I“' ENMT OF l”"‘YB"R DA AT ‘t\*‘(m\'\/\ ’ $
-7 AKAT, USHR, S"ClDL"\/E‘ FARE, SPEC‘A‘ =HUCATION
& WOF\J':\. ;t\”DO\’\'EQT\f‘C'\‘l D:DDP m--t\‘t

ik

SUN‘H\’&C\P 7"’ DDOV':\.CIM CADhu,

‘DRAWL.O MEALTH ALLOWS NCE BY By THE_EMP 0 OYELD QF

Suhject:-
_ SPEClALEDUCArtu\‘ | . :

\NP No 400/2018 N

cr Pak htunknwa and that 1n case the 1€ Jeased

from Finance Dcpartment Kh\/
AP ‘System, the pa\/ment of Healih

Allowance will oe stopped (Annc,\ V). :
]
5. ~ Accordingly tHe emplo

under article- -199 of the‘ constrtutron of- PaMSLa
ntroned letter . of Accountant (“cnmnl Klrybr::r

yees of Special Educatron ﬂttwd 2 writ petition'
n, 4973 and requesle d for

guapension: of the above me

Pakl'\tunkhwa and for contrnuatron of Health Allowance. 'On 19 )Q 20\ I 1n

ardor sheet rssucd by thmt lonm able Court in the subject wiil pctltlnn tho- l)rlllll

diract ted the Secretary, Frnnnco Ne oartmcnt Khybm Pakhlunkhwa 1o pe r'mrn\lly

|1

nppcmr before the: Coultron 104.10. 2018, In complr.mcc with the court orttur lhe

appeared before the courl on 04.10.2018 and the

Secretary, l-rnance Depaxtmcnt
rolensionil

i
_’rho ancrntary,- Find nee Do p.nlrnc b hat” P
A

l

tibe ocducted from the petitioners (AnnC/ V)
Iy : :
6. © Finally, in contp.ranCc Wlth the. ord
Department requeeted vrdc his omce

Feéalth Allowance shall. n

ers of Honorable Pcshawm High

Court Peshawar the Secretary Finance
SO(Lrt)/FD/?:‘ 7521/20 '3 dated 01.10. 2018 advrsrr.g th's departmc\nt

cummary bernq thc A’ln*mlstratrve Dop’utmcnt after tho»ough analysis

ef MlnlSLCl Khyber Pat\ntun.\hwa (Annc,'—Vl)

o move a

| " .
7. Pursuancc to the ordar of Pcshawar l‘.lgh Court Peshawar dated
ister, Khyber Pat\htunknwa is rcouestcd t

o. tlrn Haonarahio

04.10.2018, the Chief Mrn o allow the

aalth Allowance to th(‘ pctmono“ tnd implement the order

courl. ' j ' ' : v
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|

GO\/ERNMENT OF KHYBER PAKHTUNKHWA
ZAKAT, USH

R; SOCIAL WELFARE, SPECIAL EDUCATION )
&f’W(, V]EN EVIPOWERMENT DEPAR l'l\/lLNl )

SUMNAR?( FOR DROV!NCIAL CABINET

. : i .
oy . ’Subject“:‘- DRAWL 0 F HEALTH ALLOWANCE. BY THE EMPLOYEES OF
' SPECIAL FDU("/\I‘!ON .

H - - '
WP, No 430/2018‘ NA/F’-F’ Sl’/\H VS C‘Q_}/I’T‘NMF’NT OF l\! Y3 ER
PAKHTY UNKHW&, : .

[ : oo
&, On the observatlons o.‘ Finance Departmc nt the d‘eoartmc‘nl ol Snninl
Wullnro responded and p:ovnl,u,s Un requisite information. The Jumwm lmp.nluuull«
Khyhor Pakhtunkhwa propo: ul hat the subject case pay be placed bolor (e
Provincial Cabinet for appropnatb orders with rg.gazd to the appxoval ol Thes Prapotiod
allowunee i lighit af C,mul Dedition Hun.;\wlh tha issua of over- p 1y mon! and alhon annl
maltlers (Annu BVITH ' 4
s . AN

9. . The Chief Mm:stu }\hyonr Pakhtunkhwa in Pmcl 20 of the summary has
alrondy accorded approval lo pucc the subject :.:.’uo balore the meeting of Provineiil
Cabinet for approval please

10, . The Provincial Catinet i& recuested to aliow the "Health Alicwance” 1o e
petitioners and implameant the order of : fee Fonoraite Cout, T
o N\
/ \ :
. . !/ : / )
- : : 7/ ,/, : '
D : S e A T
‘ . . . k ‘- / /l /e :L‘/’ «/’
. : _ ! - - ' T"lUH VIRDTOREES KHA LN
Secratary to Government of }\h\’b-. Pakntunkhwa
o / Zakat, Ushr, Social Welfarg, \,oc\,:al [zclucation &
PA _ .- Women Empowerment eparliwdil

I




GOVERNMENT OF KHYBER PAKHTUNKHWA -
ESTABLISHMENT AND ADMN: DEPARTMENT |
~ { CABINET WING ) . \rk e
No.SOC{E&AD)9-24/2019
Dated Peshawar the 28 October ; 2019+

The- Secretary 10 Govt. of Khj;bcr Pa}chmnkhwé _
Zakat, Ushr, Social Wellare, Special Education & Women
Department. | . ‘

SUBJECT: DECISION OF THE MEETING OF ?Romcmt CABINET
- - DATED 22.10.2019. ' '

Dear Sir, o ' '
- 1 am c'iircctec;i‘. to forward herewith the following decision of the

meeting of Pm:'\fmmal Cabinet held on 22.10.2019 under the chairmanship of

.C‘hmf Minister, Khyber Pakhtunkhwa for implementation. : '

AGENDA ITEM:NO. 16 |

| DRAWL OF HEALTH ALLOWANCE BY THE EMPLOYEES OF, SPECIAL']
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KH-YB_ER{

PAKHTUNKHWA

Decisibn of the Cabinet:

; The Cabinet approved Health At;bwance to the devolved empIOy'Ejes.éf

Special £d uca’ti‘on,lnsiitulions. at the rate of one running basic pay.

Implementing Departmént; © Zakat, Ushr, Social Welfare, Special Education &
S Women Empowerment -

v
L

2. { am to request that an implementation report of the Cabinet
decision as required under Rule 25 (2) of the Khyber Pakhtunkhwa Government
Rules of Business, 1985 may kindly be furnished on top priority basis to the
Cabinet Section, Administration Department. ‘ . . .

M MAD)

AT sEcmon OFFICER (CABINET)

ENDST.NO. & DATE EVEN.
Copy to:-
p.S to Secretary ‘Administration Department.

1 * 5 > (3 ' * : . ) R
2. . PAto Additional Secrctary {Cabinet]. Administration Department.
3. {Cabinet) Administration 1Jé men -

PA to Deputy Secretary

~ SECTION SFFICER (CABINET)
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, l _
uy soR PAKHTUN KHWA

R -~ ~ - g |
i ARTM ENG

ATION WINGY

Dated Peshawar'the ‘25~11-2019

HOTlFlCATION 53
No.FD(SOSR—H)8-712019. i purstuance of th
No.811/2016 titled “Muhammad Attque—Ur-Rehman

\ | | B "
e Supreme Court of pakistan Civil Appeal |

& Others v/s Federal C—Z-ovemniﬂg\ntbor
Capital Administration etc,” the , ty.thee
s been pleased 10 approve-Health Allowance at t!

L o
the devolved employees.workmg in the Specid
( provincial Govt of Khyber

Pakistan through Secretary
pakhtunkhwa (Provincial Cabinet) ha
rate of one running basic pay to _ -
Education Institutions from the date of their devolution .10
Pakhtunkhwa. 4 , | |
e employees of

2 The above said allowance will be admissible only to yee
| gt Constltutlonal

S.pecial Education (nstitutions of Khyber pPakhtunkhwa devolved u'ndér 1

Amendment.

Secretary to Govt of Khyber pakhtunkhwa
Finance Department -

Endst: No. & Date Even. - L | o

Copy is forwarded for information and necessary action.to the:-

1‘./Account'ant General, Khyber Pakhtunkhwa, Peshawar. - '

o Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.

3. Principal Secretary to Governor, Khyber Pakhtunkhwa. .

Secretary to Social Welfare, Special Education & Women Empowerment Deptt.
5 Director, FMIU, Finance Department, Khyber Pakhtunkhwa. : -
6. PS to Minister Finance, Khyber Pakhtunkhwa. e

7. PS to Secretary, Finance Department, Khyber Pakhtunkhwa. .

8

9

1

Ly
-~

 PS to Special Secretary, Finance Department, Khyber Pakhtunkhwa. A
. PA to Additional Secretary (Regulation),,Finance‘ Departmenit. ‘ -y
0.Wiaster File. ‘ L - , ~

L, .

SECTION OFFICER (SR-IH
FINANCE DEPARTMENT
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qf,;;
' The Director of chiéil Welfare, . .
Special Education & Women Empowerment Department,
Khyber Pa}(lmtunKhWa,, Peshawar. - C S
~ Subject: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

ALLOWANCE TO THE APPLICANT W.EF. THE DATE OF
,DEVOLUTION OF THE "EMPLOYEES OF SPECIAL ‘E])UCATION
: INSTITUTIONS TO THE P’ROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.c. JANUARY. 2012, -

‘Resp'ected Sir, - o ‘ P . , - _

With due respect it is stated that I am the  employee of Special Education

‘Department and 18 serving as Naib Qasid at the Government Institute for Mental
Reiteratedv& Physically Handicapped Children, Peshawar, quite officiency and up to the

~ entire satisfaction. of my superiors. That -the Provincial Government approved Health '
A_llo‘Wance at the rate of one running basic pay to these devolved employees working in
the Special Educati'on Institutions from the date of their devolution to the Provincial
Government. That the employees of Special Education Institution under the Federal
Government were receiving Health Allowance which had been stopped/déducted tfrom
their salaries against which those employees preferrcd-serviée appcals befére‘ the Federal
Service Tribunal, Islamabad and the same have been allowed in favor of the emploj}eeé
vide judgment_s.dated 05.10.2015, 11.01.2016 and 18.07.2017 and the employees of
Special Education Institutions declared entitle for receiving of the health allowance. That
the respondent Departmen‘t ;fc_cling"aggrie\fcd from the judgments of Federal Service
Tribunal, Islamabad filed CPLA No. 811/2016 with title of (Federal Government of
Pakistan through Secretary _Capital_' Administration ‘etc; VS Muhammad Attig Ur

. Rehman & others) vefore the Hon’ble Supreme Court of Pakistan and the same has been
dismissed by the Supreme. Court vide its judgment dated 17.01.2018 and entitled the
employees of Special Education Institutions for receiving of health allowance. That it is
,peftinent to mention that the Government of Khyber Pakhtunkhwa Finarice Depa'rtment'
issuéd Notification dated.25:11.2019 in implemcht'aﬁon of the judgment passed by the
Hon’ble Supreme Court of Pakistan in C.P No. 81 1/2016-and approved Health Allowancé
to the employ’ecs' of Special Education lns(itutioné of the Khyber Pakhtunkhwa from the
date of their devolution to the Province. That in light of the judglﬁént of Supreme Court . .

‘and Notification dated 55.11.2019 the applicant time and again requested. the authority-

concerned for the grant of Health Allowance in light of the principle of Consistency but.

" no reply has been received from the quarter _coriCerned. “That the applicant feeling -
aggriéved from the inaction of the authority concerned by not allowing/granting ‘Health
Allowance similarly 10 the other employces of Special Eduéatio.ﬁ Institutions pfeferred

the instant Dcpartmental appeal before your good self for the grant of Health Allowance.

It is therefore, ,most’humbly_praycd that on acceptance of this Departmental"
appeal the concerned -authority may very kindly be directed t& .grant/allo_w health
upreme. Court of Pakistan and Notification dated .

- allowance as per directions of Hon’ble S :
25.11.2019 of the Fingince‘Department from the date of devolution to the Provincial

Government of Khyber Pakhtunkhwa.

Dated: 09.02.2022. IR -
: o ~ Youre Obcdiently

PAYO SHAIL, Naib Qasid,

~ Government Institute for Mental Reiterated &
Physically Handicapped Children, Peshawar -
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WAKALAT NAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
OF 2022

| (APPELLANT)

/wy@ e, (PLAINTIFF)
/ (PETITIONER)

VERSUS

(RESPONDENT)

Special Education Department __ (DEFENDANT)

We__fhiso ot

Do  hereby appoznt and constitute MIR ZAMAN SAFI,
Advocate, High Court, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on mylour cost. l/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposzted on my/our account in the
above noted matter.

Dated. / /2022

A
L
CLI <

e
I PTED
MIR ZAMAN SAFI
ADVOCATE

Yhiv. W"c’;@/}?}@éWLW

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No.0333-9991564
0317-9743003




