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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR

Appeal No 1395/13

" Momin Khan S/O Umara Khan R/O Charbagh near Tabllghl Markaz, Tehsi! Takht Bhal, Dlstt

. Mardan, present Field Kanungo Tehsil Takht Bhan.......; ...... e eveeerearanens ....Appellant
' VERSUS
‘1. Senior Member Board of Revenue, KPK, Peshawar
2. Commissioner Mardan Division Mardan.
3: Deputy Commissioner, Mardan. - (‘D A-C mavdﬁ‘d
4 Assistant Commissioner, Takht Bhai.

6&. Dlstl ict Kanungo, Mardan ....................... L.' ............. ..... Respondents -

‘ Appeal U/S. 4 KPK' Service Trxbunal 1974 the Order of Commlssmner Mardan
Against Order Dated 31.05.2013 In Appeal No. X Instituted on 15.04.2013 And

Agamst The: Order Dated 30.08.2013 Of Senior Member Board Of Revenue KPK

: Peshawar T hrough Which The Departmental Appeal Was Dismissed.

Respectfully Sheweth:

Preliminary Objections: = -

‘The appellant has got no-cause of action.
- The Tribunal has got no jurisdiction to entertain the appeal.
The appeal is hopelessly time-barred. :
- The appellant has not come Tribunal with clean hands.
The appellant has no locus Standi to file the appeal.
_The appeal is bad for non-joinder and mis-joinder of necessary parties.. .

o R

Jomt Parawrse Comments on behalf of Respondent No. 01 to 05.

Replv on F actS‘ ’

‘1. Pertains to record hence no comments may be offered.

2 As above.

3. Asabove..

4. As above. - 4

5-, ,.lncorrecl The Inquiry Ofﬁcer "condllCted ‘the inquiry properly and as per rules,

. wherein it has been proved that while holdlng charge of Patwar Halga Feroz Pur, the .
."appellant recorded wrong entries in the daily Diary No. 102 and 106,. dated: -
05.12.2000 and 09.12.2000 respectively that possession of land measuring 31 kanal:

' . 15 Marla.’was given to one Murad Ali who in lieu thereof had to rransfer land
. measuring 09 Kanal ln favour-of Gul Rehman and Mir Zanran as. per'terms‘and
condiltiolns' of compromise between the parties. The eaid land was transferred in the
vnames of Gul Rehman and Mir Zaman through mutatlon No. 365 and mutation
‘No0.367. But entries in the Khasra Girdawri were not changed by the appellant
according to DD No. 102 and 106 in the name ‘of Murad Ali and, thus commrtted -

" ‘misconduct. As a result theleof the Inquiry Ofﬁcer recommended stern actlon

against the appellant Therefore the penalty rmposed upon the appellant is JUSt and in

'accondance with law S : . N )
6. . Pertains to record. L , R '
7. Correct.

8. Nocom |nents.
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Reply on Grounds is as under
A .lncor rect, the Judgments referred to have been dellvered after applymg due course
T of law and as such same are completely in accordance wnth law. -
:_ii. lncorrect hence denied. .
lncorrect after carrying out proper mqulry, guilt of the appellant was proved That s

the Penalty imposed and mamtamed in the appeals is legal.

v, Incor rect, the impugned orders are in accordance with law and rules
v. lncorrect and denied. ‘ ' .
vi. lncorrect lnqulry conducted by the Deputy District Officer (Revenue) manlfests that .~

'. illegal acthas been committed by the appellant and as such he has been pumshed for
- his misconduct. " o | IR
Vil ‘lnclor:ect » ‘ _~
- viii. ‘lncorrect The orders are apprOprnate and sunted to the misconduct commltted by the E
- .-appellant N

" ix. - - Incorrect. -

In'view of tl1e. above, the.appeal seems baseless, therefore it is requested to be'dismissed '

~ with costs.

Deputy Commissioner
' Mardan Respondent No. 03,

nissioner:

vMardan Division Mardan
Mardan Respondent No. 02

Sg W mber

: Board of Revenue & Estatev
Khyber Pakhtunkhwa Peshawar
Respondent No. 01
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Appeal No 1395/2013

Momin Khan Qanungo VS S.M.B.R KPK, Peshawar & Others

Appeal Under Section 4

t

Re-Joinder on behalf of the Appellant in respon,'se of
Comments submitted by respondents is as under;

Respectfully Sheweth:-
Preliminary Objections

1. Para No. 1 of the preliminary objections is incorrect, the
appellant having a cause of action, because Respondent
No. 3 illegally, without any lawful authority imposed a
minor penalty against the appellant.

2. Para No. 2 of the preliminary objection is ibcorrect, this
honourable Tribunal have jurisdiction to entertain the
appeal. ;‘ ,

3. Para No. 3 of the preliminary objection is incorrect,
appeal is not time barred and a few days delay is made
due to bonafide mistake of filing appeal before wrong
forum and an application for condonation of delay has
been filed and according to law it is condonable.

4. Para No. 4 is incorrect, the appellant came to the Court
with clean hands. '

5. Para No. 5 is incorrect, the appellant is pénalized and
two increments for two years have been;stopped so how

¥




appellant have r'io locus standi. -

6. Para No.6 of the preliminary objection is incorrect.
I
Parawise Comments are Incorrect On the above score as
under *
Para No. i to iv is admitted therefore, facts are not
necessary to be mentioned.

Para No. v of the factual objections is totally incorrect,
not according to law because the said allegations leveled
on the present appellant has been completely brushed
aside by competent civil courts and all the suit filed by the
concerned person Murad Ali is dismissed by civil Courts
and even appeal, revision and second revision upto High
Court has been dismissed and allegation regarding Daily
Diary No.102,106 dated 05-12-2000, 09-12-2000 and
mutation No. 365 and 407 etc which is leveled in a civil
suit by the said Murad Ali for which Civil Court framed
proper issues and produced and examined revenue record
by concerned people and Civil Court Completely thrash
the entire evidence and dismissed the suit of Murad Ali
But the Inquiry Officer made summary inquiry under
influence of one Murad Ali illegally suggested penalties
for the present appellant and even though said Murad Ali
which is mentioned in Para No. 5 also file application to
D.O.R Mardan who conducted inquiry and the appellant
was declared innocent and application was dismissed.
Appeal, revision up to SMBR were also been dismissed.
The Inquiry officer without attending the original record
and keeping in view the responsibilities and liabilities of
the Patwaris not taking into consideration the previous
allegations and orders of the hierarchy unlawfully
recommended stern action against the appellant which is
illegally been accepted by Deputy Commissioner.

{Copies of the entire suit, orders, judgments and appeal
etc is hereby attached}



vi.  Para No. vi, vii & viii needs no reply. -

Replay of grounds taken in the comments is as under;
i. Para No. i of the grounds of comments is incorrect.

|
x

| _ii.  Para No. ii of the grounds of comments is also incorrect.

iii. ~ Para No. iii of the grounds is incorrect, because the
Inquiry officer not honestly conducted the inciuiry because
the said allegation was once turned down up:' to SMBR
and the Inquiry officer due to the threat of Murad Ali
suggested penalties because one Murad Ali IS one of
chronic person and whenever any revenue of}icer or sub-
ordinate to revenue officer i.e Patwari Halga or Girdawar
Circle not do anything according to his will, he file suit
and applications against them, because of this threat the
application was illegally maintained. Even nj'o complete
opportunity was provided by investigation qfﬁcer at the
time of departmental inquiry. :

iv.  Para No.iv is incorrect; the impugned orders is incorrect,
not according to law and is liable to be set aside.

V. Para No. v is incorrect. ‘

vi.  Para No. viis also incorrect, while the ground taken in
appeal is perfect and correct. No impartial.inquiry has
been conducted, civil Court decrees, judgnients & orders
up to High Court has made it crystal clear that present
appellant acted rightly under section 42 of the Land
Revenue Act 1967 and not made any illeg(}l acts or
omissions because one Murad Ali wanted;vto transfer
Khasra Girdawri of the entire property in his name and
wanted to deprive other decree holders from the fruit of
his decree. Therefore, the penalty imposefld is unlawful




o and liable to be aisfnfssed.

vii. Para No. vii of the comments is incorrect and that of the
appeal is correct. ?

viii. Para No. viii of the comments is incorrect. The impugned
order is inappropriate and passed without applying
judicial mind. |

ix.  Para No. ix is incorrect and the appeal is correct and the
appellant relying on the judgments of August and Apex
Court reported in 2017 SCMR 56, CLC 2016 page.377,
CLC 2014 page 1418 and PLR 2013 Peshawar D.B 426

It is, therefore, humbly prayed that the comments are not
based on truth and going to support illegal order, therefore the
appeal may kindly be accepted.

Date: 30/01/2017

Appellant
Momin Khan.




- Bofh resudem‘s of Haiji’ Korrm Kalay, Mohol Feroz Pur Tehsu Takhf
- Bhai; Dlstnct Mordon ' '

-‘D!G Morcian D
Rt G Pollce CPO Peshowor

':"Zotr Uilch Pofwon
. Irshod Ali Po’rwon Holqc Mahal Feroz Pur

Amsr Zcrmon S/o Akbor Khon
Suh‘on Muhommod S/o ‘Ghulam Habib

Mgmln thm Ex~Poiw0n Hcﬂqo Feroz Pur

"‘«f;REwEw PETITION U/s 114 Ryw ORDER,_
"r..."j,xwu CP.C ALONGWITH ALt ENABLING‘*
T "PROVISIONS® GF LAW, GOVERNING THE'j-.'fﬂ"':;_ SRS
~.AA::;':SUBJECT FOR,‘R.E_VIS!TING JUDGMENT &-_",_-_E‘.j,,,»;:.':r L

."'-::"’DECREE ‘DATED 15.06.2015, o5F THIS‘-:"';,j':";- P

",..._‘l_:HON BIE" 'COURT, AND R: HEARING OF'? S
| CIVIL REVISION 'NO.723-P/2012. |




D TODAY

JUL 2015

[T T okl o BIC L

.Hzthe judgment |s sﬂeni regcrdlng presence
pefn‘loner

;'nnsicm‘ pe’nilon

B (COPY OF: JUDGMENT DATED 15 06.2015 ALONGWITH MEMO OF CIVIL'REVISION'_ .

No 723z P/2015 AND ADMITIING NOTE DATED 11 03 20}3 1S ATTACHED AS' o
.ANNEXURE "A“) ' '

4 peimoner vs}os .,dmm‘ed to full heonng by 1h|siH nouroble ouri?o
L ’fhls sole; ground therefore it woufd hove bee -

-y . .
AR ST S Eg P .
SRR AR R+

C. R NG, 1543/2010 ibid. was not possivle, bu’r i ..!s.g-noi the case: i
‘ .,:hond os counsel of peimoner was presenf on fhe doy ond wcs._"_.'_
: ,rec:dy io orgue hlS cose bui the Honouroble Cour\‘ drd not 50

2 A e ——— v v L

- -tor prowde opporfumty to the peimoner 'ro- e,_ represenfed by'_. Sl

cgunsei of hls ch01ce if ‘at oII this- Honourobfe Couri wos of the..,-' LT

wew ihof oﬁendcnce ~of  senior counsel ri. connecfed-:'-".‘




DERRRS '.ore os under

' f‘-'wull orgue fhe hﬂed cose offer the fate of. C R No 1543/2010

: ..".petmon ibid, - hence propnefory demands to resfore fhe origrnolf'_,. SR

: ,',.of heorrng fto 1h_éjfp.éfi_t{on"érl';fto be,(:represfe'ht‘éf_

CIVI| Rewsiod'.‘dnd bedec:ded on merifs..‘b\{-"or' Sviding o

o deswed ond counsel of complomonf was of the mpressuon :hot we

,hrcf-'z?',_'
dre co-relofed ond if 'C.R.No.1543/2010, the" ’nﬂed CIVlf Revnsuon- o

"wouid defm:tely rnei ’rhe same fate, therefore iegolly u# wos nof‘_".~'

possuble to- orgue ihe hﬂed petition in obsence of the connected_

| _enshrmed under Arﬂcle IO-A of the Constlfuhon ot Islamic

" .;of Pokrston 1923

R ‘.some were no’r deloyed due to fhe pehhoner -or <his o0 3

e due to. onofher connected petition, Wthh wos beyond hlS com‘rol 3

o _ofherwnse 1he Apex Supreme Court of Poklston}

rdfher occcsuoned due io obsence -of counsel ’fhereln fherefore ." .
'pefmoner mc-y nof be hurt for the misioke of others even.:."

Ancits "Judgment;_z;.“ -

; '-,.'doted 10.01 2013 -in'C.ANG.109-P72008 and” c‘.P-‘Nono /2008, i L

- titled. "Rob Nowoz vs Dlsirlci Council SWObI & oThers ond "ZOFjOb"'_'T:‘-; .‘
- '.Khon vs. Dls‘mct Councﬂ Swabi & others" respechvefy, hos settled:«}i{ :
L the pnncuple 1hoi decusaon in obsence of legal’ counsel‘-' Fitharar

the porﬂes would hove no Iegol effecf contenfs*of-\‘h, udgme

iy ',‘;."Tﬁ.e 1mpugned }ucf_qment in Civil Revision No 108

",..was ce&veretf wﬁ.an the petitioners ﬁefore us."

‘ U persan 6efore tﬁe ngﬁ. Court. The [earned- counse..;

the' “pétitigniers’ states tFmt the two petttloners

. private partuzs to tﬁe is before. the High Co
' . -assistarnce wis Provufed to the court on Beﬁaff o_f -:.’
+ | therefore, tﬁe matter be: remanded to the Htgﬁ Court eCision
afresﬂ Ii: tfus vmw of the matter, we convert tﬁese p iRty

' '”;-‘wﬂere GiviL Remswn ‘Nos. 108 & 123 of 2005; sfwﬁ Be deemecf »to.::_::
b perufmg wFLLcFL sFLa([ Be dlsposetf of after t{ua nottce to aff t&e_‘
".Parttes" T SR




o’fhers“ ' c A No 169 P/2009 has hold as under;

. _‘ ,_"We wou[c( not ﬁﬁe $o comment on the arguments ac[dressed at.’ A

ASupreme Couri of Poklsfon peimon of petmoner moy olso be

"'.'restored in. n‘s or:gmor form by re- -visitirig Judgmen-f' oted 15 06 201 5
' f.‘ln the besf m’feresi of: }ushce and equity. |

S (COPIES or JUDGMENT DATED 10.01.2013 v C. A No 109 P/2008 AND;,C".-P .
'No l 10-P/2008 AND JUDGMENT DATED 15, 12 2011: lN C A No 169 P/2009

.:petmoner moy not be knocked out-on 1he bosus

i«"j‘_ff.‘ij';ﬂ‘{» '__i.reported |n PLD 2003 SC 724 whereby such h

; 'f\' S
R 1»11 ar

*U' 2915

been drscduroged Gnd

‘reporied |n PLD 20?0 SC 483, whereby pnnmple of c:ud:-
. partem wos equoied wn‘rh the ncﬁuroi jUS’nce

Ry

Slmslorly, judgmenf dafed 15.12.2011 of the' Apex Supreme T
Courf of: Pok:sfon |n case of "Muhammad Yousof vs Ajab Noor &

the bar by- the [eamzdf counsefs for the parties on the mznts of o
the case. Once it is writ (arge from the impugned Jm{gment tﬁat I :
o tFLe case. -was deucfec{ thhout hearmg the counse(- -of. 1 the parttes o :_i-:'._ S
7 weido ot thik it cou[cf be said to fave been- decided: ﬁur{y and. .
- )ustEy Oty systent of - administration of justice, which" is"
o essentla([y cufve.rsana[ fa,wyers have a ro[e as ofﬁcer tﬁe ‘court;
T '-TFLey are: eyes and. ears’ of the court. Decmston of ia’ casa'Mt‘wut
- their, assistarce wou.[z{ amount to negatton of ‘the* w&ofe system
D We Fw.ve Eean to&f that” tFus case was heard cfunng the . rfays
. -wFuan tﬁe [awyers, in v1ew of PCO and: c(epontmn of )ucfges, “were =
Low stnE.e “We, t&erefore ‘don't feel persuacfad to” mamtam tfu:f R
f Jucfgmen tﬁus de[werecf For the reasons cflscussecf aﬁove we ‘aﬂowﬁ -
- this appe af, set aside the impugned judgment and’ send the. case to e
Ht_qﬁ Conm for decision afresh after hearing. tﬁe counsa( of the

parttes as 1t is- an o(zf case, be decided within a | Penocf of two’ .
monithss, "o - .

In vuew of 1he oforemen’noned judgmenis of The Apex

ARE ATTACHED AS ANNEXURE “B" & "C").

'.Thoi there i |s no. Iego! bor to re-visit the mpugned 1udgmeni doied
o .-15 06 2015 for belng passed without osssionce of counsel for

- pehhoner therefore fhe Judgmem of this Honoureble Courf needs-
| - o be. re-

vusned for- ihe Purpose -of fair- ple‘;""cnd: US'ce'dnd

f fech,n]_c;_olltles

in  another judgmen of I

offerom-




' ¥ ."-..'mstonf Revrew Pe’n’no""
15,06 2015 TAGY. | j'A s
- No 723 P/2012}: mc’

g opporfum’ry fo- be represented by the counsel of hIS chorce fOr h &

' DATED: 29.07.2015

NOTE. -

ctisa’

~.

! ,Journmeni wos'j":-.
'rejected nor such offer wos made. by ﬂ"‘llS Honouroble Coun‘ io':.;. e
argue cose in such hke situation, therefore, d|smassmg pem:on of ;_;':':.-’.
pehnoner hos coused grove miscarriage of Jushce hence ihe'.j‘ |

: |mpugned judgmen’f ond decree requnred tor be.re\vrslted ond re- R

." b

s ”‘erefor e, “mosf humbly prayed rhat*‘”

A Y. be Te- heord ond hel,ymoy-_;;;b provrde

purpose of 055|s’rcmce of this Honourable Court so as 10 secure the_‘ .
enels ofjushce B '
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PESHA WAR’HIGH co URT PES" WA j

Dﬂ?e>of0rd:er of |

. Proceedings .- | %

1

- .11.09.2015

S Advocates for the petltloner R

* o wao ,R:i,s;mj IMAD SETH

{" order I propose to drspose of the'mstant Revrew;
I P/2015 . CRs.

S th.lS Court in - Civil, Rewsxons bearlng Nos 723 P/2012 ’

3Pré's:ér.1f. Ms Abdul- Sattar Khan: & Amm ur-Rehman_ .

i jadgiment

.. | Review.Petition No.150-P12015 in’fc;R‘.-.Nd..-?'zs-r?/‘z’_oTl21 1

. .
oo

- res.polcfi'\(c'ly‘ as they arose. out ‘of “one _hn:df';‘tﬁé:'.,.'Sgirrie: sl

In these petmons the petmoners see.-.revnew s

PR

o of the ~mdgment and decree dated 15 06 2015 passed by |

s “Order of other Proceedings with-Signature of Judge. - *-" i~ T

No.l 543/20»‘1’{6; & "3 PR010; e




. Ehearmg before the Court on. 15 06 2015 -that . he petmoner :

. .I as‘ well as hlS learned counsel both:,.__"

. .' -':Coul't but the senior counsel Mr.‘.Abdul Sattar Khan

Advocate m the connected CRNo 1543/2010 was. not .

present before the Court havmg gone to. Islamab.d to

3 'dﬁEﬁa.,EOme_.cases '_be,fore' the_«s'g}i;{e'_mé.‘gdmﬁ OfPaklstan, -

'fh.ét:::t}i-i:s:.f-lon‘b]e Court decidédﬂ_;hé:;’;@}ef Ofpetltlonerbut -

| no"proper opporunty of heating wat provided rithérthe
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S ;.jArgumgnts'-hegxd‘fa;i&'rqcéﬁa; perusa

.7 The review appli,cat‘i:c'f.r'l-"/{;p'é_i.tiii.éji)_;{:dﬁl_d.}n'ét_-;l)fé;

M

- | filed ‘as- - an alternate: for an appea.lasthccourtcould

| review_ its. order only, if falling.‘within the: limits|: .

within the knowledge: 6f-petitioner

“ L

- |'ordér made; or account of 'Esomq{in"j

: groundls available with -tl-t-‘.l@:;'.3]'3:6#1}1OHEI".::.:aé"-;l"le‘l‘_thé_l-:::.iI:}_"f .tli_‘.e{
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- |/Alimad Siddique, 2010 SCMR, 1119, it hes Heeh Held ss|

:'---0 XVII,. R---Hearmg of arguments'j'i‘-‘_‘ )
By court before dlsposmg of case---n-,"f"-,v
,'Necessxty«-Hearmg of arguments by

o court  before disposmg . of "'.‘casle’ not«.-_"': L
SRS absolutely essentlal und ( '
gu;.could not: force a par

.-Pr1nc1ples

m»the arguments but ‘none: o' .the partlesf-
--.--appeared to address the arguments whlch

and indeed, did notlww "0., address the.‘:j

- - ‘arguments. Courts, held, were .rlght m o
-';consxdermg that for the’ purpose‘, of O -

XXIL R.6, CP.C, the;hﬁe—gnng:;wbgm be
-".-:ﬂ-;.‘deemed to  have- concluded WIt' t
“conclusion of the ewden

of the pa rties

namelyMrAmm ur Rehmiin .iéfél\llélfiil'ébflef and the other i

) -:hearmg off.-:‘;"'j': N

SR in the case.
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v ‘that. the*petitioner: has not uttered:

A ""r'l.‘l_e'ntii,(:)ned by the Court.

‘}Judgmént is passed the: hearmg w111 fo”

"'_ClVIl Procedure Code, 1908 ‘be deemed to, 2

..~ Have concluded with the- conclusxon of the‘-':'i i

:'ev1dence of the partles, but |f the":f
'»'.':arguments are ‘heard, the stage at. whxch.}..: g

, 'the hearing concludes 1s th ,bhe whenff‘l

arguments conclude. .
: -In the present case,’: although a date
.was. gwen for hearmg of the arguments;
- -_t-"'but none - of the partles appeared ‘to
‘ ":address the arguments whic showed that

":-,"clrcumstances, the cou

" i'in the.case”

- 8 ‘The bare perusal.,é)_f; thpetltlonswouldshow S

* "I 'merit of the case in the'memo 6f dppeal or-at-bar déspife|

DIOEIRN

: the purpose of Order XXII Rule-6 of the 7 N PR

single:word onther: ©.

.......

In the wake of above:discussion; this. review| . .- .1 -*i%
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deposmon of judges, and the other CP No 109 P lS i

: dlfferent circumstances, not apphcable to the presen

' 518 05 2015, all the parties were glven one month tlme as

"prescnt in-person and he néver mfo

n;'

I
_’.

tcase'

dlrected time and agam to argue the case and ﬁnally.on

. ,']ast ‘chance and on the said date petlhoner / plamtxff was' SRS

s .
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rmed that hlS 'ounselz Lo
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MARDAN

© Civil suit.No. 407/1 of 2011.

Date Of- [nstit’ution'.'..'..-....;........:.. 16. 12'2011

Date ot DCClSlOH.‘...U .............. . 05, 07 2013

i é ?” S50
Murad AI1 s/o, Mohammad Ali Khan r/o Mohdllah Rustam Khel
thSll and Dlslnet Maldan o s

- ( Plaintiff)

: VERS us -

Mohammad Fayaz 'Iehelidar ‘Tehsil Takht Bhai( presently District -
' Officer Finance -Officer Local Government , District Peshawar)
" through Momin Khan Patwari, being special attorney and three
~ others /0 Tehsil Takht Bhai, District Mardan

| (Defendants)

.~ SUITFOR DAMAGES
JUDGEMENT

' Throuc’h thlS Judgment I am gomg to dxspose off , suit -
blouom by plamtlff aaamst the:- ‘
"~ (Alif) Defendant No.1 for recovery of Rs.1,00,000,00/- (
One Crore/Ten Million) as damages, due to mental |
_ torture and monetary losses; . _
-(Bey) Defendant No.2, 3 and 4 for. recovery of
o B TR . Rs. 25 00,000/ as Compensatlon/damages due to

mental torture -and monetary losses, against each. .

) . .  Brief facts of the ease are such that ini'tialljy plaimiffu
| " instituted lhe suit. for recover) of Rs.1,00,000,00/- agamst the
: delendan/ No.1 ( Mohdmmad Fayaz Khan T(.hsﬂdar ), but lateron
due to 1mpleadmem of defendants No.2 to 4, vide order dated.
04/12/2009, 1he amended plaint was submltted . |
| Plaintiff asserts that plamtlffls a nobI and respectable citizen -
.of District Mardan, good reputed in the socxety, being presxdem of
Yousaf Zai Jirga, Mardan. That plamuff is owner of more -than
50 Jeribs landed propu'ly, ‘which’ might be "wortﬁ of A
Millions. 'hat plaintiff - had filed an application 'Befoi'e»
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D. O R,Mardan for correctlon of revenue papers, which was sent to .

_defendant No. 1 for further necessary proceedmgs as well as 1nqu1ry .

report Thal mstead of adopting’ proper proceedmgs, defendant No. )

by misusing his powers deprrved the plamtlff from his precious

. property, by declaring - illegal possessors, as legal possessors of

Cpiaperty. which war sole ownership of p'untlff THUS plaintiff

claimed recovery of Rs.lO0,00,00/O- as damages from defendant

That detendant No.2 Momm Khan ex Patwari Halqa Mahaal
/

Feroz’ Purr remained Patwari Halqa smce 1997 up till 2001, Who

_ intentionally and without any lawful order has changed the entries

of plamtlft" s.ownership in Fard jamabandi for the year 1991/1992.

‘A Srmrlarly, sard Patwan Halga has also not entered Gardawan of
- 2/08/2000 as per Roznamcha 346 and 347 and shown the gift

mutations No.365 & 367 dated 09/ 12/2000 in Parth Sarl\aar as s’rle
murauoua, mua douoed 1he duthentmty ol gilt mutauon ahu
possessron of plaintiff as well, That detendant No.2 has not

prepared/ananged Khasra, Gaxdawan according to Madd No.102

dated 03/12/2000 Madd No. 106 dated. 09/12/2000 and due thrs act
“of sard defendant plamtrff lost possessxon of whole Khasra
:Q'Nos 1125 I'126, 115” 1154 and 1137/1 whrle in Khasra No. 1127
' ‘E"09 K'mal 09~Mar1as total property as 44 K'mals Whereas as per ‘ |

C amended Warr-Bandl of 1rngat10n Department, plamtrff was used to

pd)’ Abyaana/l\flalyaana of 100- Kanal property

That defendant No3 Lerullah ex partwari Halga Mahall
Feroz Purr Tehsnl Takhat Bhai  per formed his duty from 2001 to-
2004, That the said Palwarl Halqa during his tenure had deprived

. the plamtrft from his ownershlp as well as possessed property, due
. 1o non mentronlng the entries in Roznamcha Madd No.102 dated

- 05/12/2000, Madd No.106 dated 09/12/2000 in respect of I(hasra;

NosllZ" 1124 1125, 1176 1152, 1154 1137/1, and 1118. While,

vrde Roznamcha No 102 and 106 entries were made in the names of :
. %It'm Mohammad Gul Rehman® sons of Ghulam Habib . A1meer.
/o Mohammad Jan, Hap Meer Zaman s/o Akbar Khan in KhdSl‘d -

) .’\‘os 1!”7 ]1’78 "md 1138, but the land which was hand‘éd over to
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plamuff by dbove mentioned possessors through glft mutatlons
No 365 and 367, ‘and thus plaintiff’s possession was made doubtful
due to non menuomng enmes init. That due to Sald entr;.es plaintiff-
caused mental torture and monetary losses

That defendant No.4 lrshad Ali( ex partwarl Halqa) Mahaal *

- lcnoz Purr- durmg his tenure i.e 2004 to ”006 has re;ectcd a.

‘ pendmg mutation No. 407 thhout any permlssmn/authorlty and had

entered mutat:ons No. 471 472, 566. Whlle in FIR No.1028 dated.
08/ 17/2003 reglstered at Police Statlon Takht Bhai durmg
mvestlgatxons dccordmg to site plan at spot, plaintiff has shown
owner in possessxon of Khasra Nos.1122, 1124, 1225, 1126 and
1127 vide Roznamcha Madd No.102, 106, but inspite that entries,
Gar dawari has not attested in plamtlfl"s favour. That all these wxonn
enmes are the result of collusion by defendanl No.1 with.defendants
No.2 to 4 due ‘to which plamtlff occurred great mental torture and
monetary losses as well. That due to these wrong entries , plaintiff
compelled so that, he sold out his precxous property at very low
ates to one Meer Zaman '

| Ttis pemnent to mentloned here that initially plamtlff brought
the suit against one defendant namely Mohammad Fayaz ( Tehsildar
Takht Bhai ), but thereafter vide order dated. 04/ 1272009 amended
was allowed and plamtlff ﬁled amended plamt with 1mpleadment ol :
defendant No2 to 4 bemg necessaly proper party to the suit ln

hand. _
' That the defendants were asked time and again to admit the

claim of plaintiff, but they refused, . hence the present suit.

After institution of the suit, defendants were summoned ‘
Whom appeared before Court and contested the suit by ﬁlmg written
statement.it’ 1s worth- mentloned that one of defendant No. 4 recorded
dead'dn Judicial file. From the dxvergent pleadmgs of the parties,
the lollowmg issues were framed:- ' .
ISSUES. - ) |
- . Whetl‘ler'plaintiffhas :got‘cause of action ? OPP. .
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2- .“'Whether‘ the suit of the plaintiff is bad in.its present |
| . form? o ' | ‘
»3- 'Whether the plaintiff filed another SUIt of the sumlar
nature before the Civil Judge Takht Bhal agamst the
o I'present defendants Wthh was. dlSl’ﬂlSSed if so, its
St effect? S
o4 I- Whether the defendants tempered the revenue record
lpertammg to the property owned by the plamtlff due
" to which plamtlff suffered mentally and ﬁnan01ally,as :
plaintiff has to apply for correction of the same, if so
| “its effect? / ‘ | ' |
5. Whether the plaintiff *is entitled to the decree . for .
the damages as prayed for?
6-  Relief. |

Attel frammg of issues partres were dlrected to adduce their-

'respectlve evidence - in support “of their contentions. Whereby

plamtlff produced as many as 11 witnesses in supp01l of his

contention. -

_'Q"

Peu Raj. Wali Shah Moha1r1r/Reader of T ehsﬂdar Takht

: Bhal appeared as PWl and produced hlS Diary reglster as

Ex.PWI/1.
" Riaz Mohammad Khan s/o Nawab Khdn appeared as PW-2
and stated that he effected a compromise between Murad Al Khan

'md ‘Ameer Zaman elc in respect of suit propel ty- and ploduced the

relevant documents regarding compromlse as ExPW2/1  and

Ex.PW2/2. * Similarly the witness also produced original -

documents/stamp papers between‘I;/Iurad Ali , Sultan Mohammad,

. as well-as between wurad Al and  Gul Renman ete, pholocopies

' whereof are Ex.PW2/3 and Ex. PW2/4 respectively.

Saleem Shah Stamp vendor Katcheri Mardan appeared as
PW-3. The saxd witness produced copies of stamp No.1169 dated ‘
04/12/2000  ( two sheets) and Stamp paper N01171 dated.
04/12/2000 ( two “sheets), which are Ex PW3/1 and Ex.PW3/2

respectively. ( counsel for the defendants objected that said
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agreement coupled with 51gnatures of marginal - w1tnesses Coptes

b

documents exhibited above are false, fabricated “and bogus and.' ol
havmg no relevancy with defendants and issue to these documents.
' has alrcady “been dcc;ded by different le Courts hence

‘ madmtsslbic in cvxdence) .

ln cross ‘the witness admltted that the documents produced by |

h1m neither havmg no name or signature of any of defendants nor.
’tny concern ' with them Slmtlarly shown his. 1gnorance that whether
Murad Ali has sold out his property at the spot or not, rather it is
relates o revenue papers. ‘ ’

| _ LaIWar Haq petitioner writer Katcheri, Mardan appeared as
PW-4; whom was. confronted with agreement deeds No0.2377 and
2378 dated 04/ 12/2000 to whtch hie met with affirmation and stated
that both these documents are scrtbcd by him, Wthh bears his

swnatures and seal as ‘well as bears the signatures of parttes of"

~of agreements are Ex.PW4/1 to Ex.PW4/2 respectwely ‘Counsel for

the. defendants put objectton ‘that both documents are forged,

" fabricated, having no relevahcy with defendants, hence not
" admissible in evidence). The witness also produced his 'registery

' ‘-pertain'ing' to above deeds, copy of which is Ex.PW4/3.

In hlS cross ‘the witness stated that he do not know-‘ '
Mohammad Fayaz Tehsddal Momm Khan, Zairullah Khan and |
'lrshad Al Patwarls Sumlarly, also admitted that Ex. PW4/ 1 and
" Ex. PW4/2 havmg no relevancy with defendants. The witness also
.answcred in affirmative that regarding two documents mentnoned
zioove, pnor to the instant suit, hehas recordcd his evidence before.
Civil Judge, Takht Bhai.'The relevant portion is reproduced as
under:- o

JH(H",JL)',J})(,WDK// M/)/‘/("Q‘fwu/)(\’
ng/@uj L (//,>,f7 (//L .nm L 2 vy
i '/ g e > C’/J J/‘/\! [ 'lwu 9’ (_/’-/ r/) o) L/"
/J (//;6 o (A (J/“)(/}}’) vc«//v w;ﬂ <
(I)K()—'W(//J/(PJ/N"/ ‘-’('/”“f/‘" /—p. mlrf d

,-/“st» (/(/v SNA 7/.:; o ;/’N,.r,w/ ,;!’(cw
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' Ameer Bashar. Patwari Halqa Moza Feroz-Purr Takht Bhai

,appeared as PW-S who produced revenue papers/mutations as
" EXPW5/1 to Ex. PW5/24 respeetrvely '

Murad Ah plamtrff appeared as W- 6 in support of his version.

In order t0 substantiate his stance, plaintiff produced certain

~documents whrch are; exhrbm ' as Ex.PW6/1 to E\ PW6/18

' respectively.

In cross exarmnatron plamtrft deposed that he has no enmity

or illwell ‘with defendants. Plaintiff denied that same nature suit

was instituted before Court of Mr. Abid Zaman Khan Civil Judge

Takht Bhar and i in that very suit, defendants were not party, rathel‘

they were summoned as Court wrtness

Fawad Khan' s/o Gul Mohammad Khan appeared - as PW-7

~ and statcd that Murad Ah/plamtrff is his friend. At the time of

nassession. he was witness. hoxvever he dn not 1ememhcr that

whether made any signature or not. Srmrlarly, witness do not .

remember the date and month of possessron as well as names of -

1evenue of{rcrals whom were present at the time of possessron

~ Similarly also. do not know about- the measurement or Khasra

Numbers of property,-whom possession was given.

PW-7Abdur-Raziq appeared in the witness box, and deposed

~ that profession .‘he is ‘Motor mechanic and Murad Ali ( Plaintiff)

and Irshad Ali Patwari Halqa both visited his shop for resolving

i, some dispute between them. That Irshad Ali Patwari has handed

over his Charade Car Model 86 10 Murad Ali in my presence and

when [ asked Murad Ali for payment, he replied that there is an
arrear for' attestatlon of mutation, and for that purpose he/patwar:

[rshad Ali e\changed hrs Car, while rest of amount was promrsed to

“be paid, by Irshad Ali.

' PW-8 is the statement of Fawad‘Akhta'r, deposed that -

" plaihtiff Murad'was' declared to receive - the posseSsion of his, ‘,
owned property, so I alongwith other compamons went there, Where

o got the I\nowledge that there is some drspute between Murad Ali

and F ayaz lehsrldar Takht Bhai. That in order to resolve ‘the

' drspule Peer, Ghulam aloncwnh Murad All and l" ayaz Tehsr!der '
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‘ »came to my HUJra, where Murad Ali asked to lransfer the Gardawarl

in his name, but Fayaz Tehsrldar refused to do so, thus the Jirga
\yas failed. ' ‘ ‘

~ PW-9 'Waqas Khan appeared. to strengthen the stance of

' pldmtltf

In cross ‘witness admitted that Murad Ah ( plamtrff ) is his

" relative. The w1tness further admltted that Meer Zaman is Maternai
‘uncle of Sardar Shah s/o Arbab Khan, and the sald, Arbab Shah

has obtained a decree of Rs.1,20, 000,00/- against me. In last he

also admitted that‘plaintiff (Murad Ali) for'his needs had sold out |
4 ‘some landed property to Meer Zaman, whlle 04 ]errb property has

: dlSO gr[ted to Meer Zaman ,

- Waleed Khan appeared as PW; 10 and stated,that in. the ._ye_ar

- 2000, a suit‘of Murad Ali was pending and vide order of August
'-:Supreme Court of Paklstan ‘we obtained possessron on 02/08/2000.

In cross he admltted that he himself has- not perused the

judgment of Supreme Court, related to Murad Ali, however, Murad

Al told him in this regard that he/Murd Ali has won the said suit.

F he w1tness further shown his ignorance that whether Mst, Khallda

- (aunt of Murad Ali ) has sold her property(due share) through
' _reglstry sale deed in favour of Ameer Zaman, or not. Regarding that
~ property/due share of Mst: Kharida Murad Ah ﬁled a suit, which

“was drsmrssed Volunteered that plamtlff/Murad Ali in lieu of

compromrse has given property measuring 04-Jeribs to Ameer

~ Zaman. Etc.

Javed appeared as PW-11, who stated that he is tenant under

Murad ‘Ali and property 29-Jedribs was in his possession. Further

stated that Plainitff/Murad Ali has'Oifted 04 jeribs property to Ameer

- Zaman etc, whlle 06 Jerlbs properry sold out to Ameer Zaman,

While remammg property was possessed by Meer Zaman forcrbly
In cross,.the wrtne_ss admitted that today he cannot produce
any document regarding his® possession. Witness further deposed

that he do not know that whether Meer Zaman has purchased any -

‘property “from Mst; Khalida ‘, or not. The witness admitted that,
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prior recording his evidence, the whole statement was taught to him

at the seat of plamttff’s counsel The-witness deposed‘ that he is

not Aacquainted with revenue record and cannot say. anything
regarding any wrong or correctness of revenue record ‘

l' ADK (Yousaf Haroon) appeared as PW 12, and' produced
hmabandl for the year 2003/2004 regarding Khata No. 95/437 to
441, as Ex. P\N 12/ 1. In cross the wrtness produced revenue record as
Ex. PWIZ/DI to Ex.PW12/D-5. He clearly admitted that the

amttff/Murad Ali- the owner of 38- Kanal, 12 and 1/3 Marlas vide |

mutation No 266 (Ex PWI12/D-1) and the same property has been~‘

| sold by Murad Ail vide dlfferent mutations i.e mutation No. 265 |

dated. 9/ 12/7000 Ex.PW12/D-2, mutatlon No.367 dated 09/12/2000
Ex. PW12/D 3, mutation No 667 dated 4/5/2007 Ex.PW12/D-4. And ' _

‘ therefore as’ per record of rlght Ex PWIZ/D 5 of Moza Feroz Pur,

pl’untrff remamed no owner, |

Statemment of Gulab Khan ( AOK) Takht Bhai recorded as

PW-13, who produced. mutation No407 dated. 25/3/2004

E\ PWI13/1, mutatlon No. 566 dated 20/07/2012 as Ex.PW13/2.

In cross exammatxon he deposed that mutatxon No 704 was

, entered on 17/ 10/2001 and the same was rejected on 25/3/2004 the'

* said mutation was kept pendmg for two and half vcars because the . .-

govemment taxes were not paid by the plamtltf in the p1eser1bed

~ vpenod Further deposed that again the same property was entered in
 the mutatlon No.407 by an other patwarx Halga as mutation No.566
-and 1he same was attested by the revenue officer on 14/9/20!2 and
< this time taxes were patd by the plamttft The mutation No 566 was -

 entered and attested on the judgment dated 18//4/2011 durmg thc

execution proceedings by the concern Court

PW- 14 is the statement of Shad Ali Naib Tehsilder, Swabi

’ Scarp, Mardan , produced regrster attestatron and cancellation of .

mutatrons He produced mutation No. 515 and the relevant page

No.82 ,whereas the mutation No.515 is mentioned at ‘serial 14 is

Ex.PW]fl/l; F urthermore, self stated that he has cancelled mutation

- No.515 dated. 17/03/2008 because, neither he' was not in knowledge-
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of sfatus quo granted by the eompetent' court,‘hor anyone l~i\nformecl
e S
‘Mohammad Ibrehim record - keeper Irrigationj Mardan |
D1v1510n appeared as CW-1 and produced amended Warbani of " |

-Mogaa( ~outlet)No. 20606 Rajbah No.8 Moza Feroz Pur as

. Ex.CWI/1. Slmnlarly, application for warbandi on behalf of Murad

Ali and proceedmgs thereupon as ExCW1/2 & Ex.CW1/3.

.Appllcatxon warrant of possessnon from Court of Mubashu :

'Hussam Shah Assrstant Collector ,Mardan and - e]ectment_*u

‘proceedmgs No 177 dated. 24/1/2000, Memorandum No.37 dated.

7/8/2000 as Ex CW1/4. = Witness further - produced Shajam

lKnshtwar/doeuments regarding warbandli, statements of Sher’ Gul
Faqlr Khan, Kachkol Murad Ali Khan, notices’ 1ssued from
Drvrslonal Officer Canal Imgatxon .and statements of Sultan_
K Mohammad ete as Ex CWI1/5 to Ex CW1/13 respectwely
In cross CW the said wrtness deposed that" he carmot say |
Aleoardmo revenue  papers, however, according to our record,
\\arbandl has been made for Khasra No. 609, 635, 610, 634
| Peer Ghulam appeared as CW, who stated that bemg Jirga

member e ‘made efforts for compronnse between Fayaz T ehsrldar o

. and plamtlff/Murad Ali, but upon 1llegal demand of Murad Ali from
Fayaz regardmg 1llecal entries, Fayaz Teh51ldar stralcrht away
refused, the said compromise falled A |

Meer Afzal Patwari Halqa lrrigaﬁondepartme'nt Moza
Feroz Pur appeared as CW 2, who ploduced recelpts regarding,
Abyana, "Gardawari Rabi 2002/2003, Gardawrl Kharrf 2003
Ex.CW2/l to Ex.CW2/5. respectlvely.

" In cross , the witness deposed that at the time of partition for
irrigation we used: to visit the spot and accordmg to spot I prepared
'Warabandl for 100 Kanals, which Ex.CW1/6 Accoring to which
Murad Ali/ plaintiff was allowed irrigation for landed property
Imeasurmo 100 and 05 Marlas, because the sald propelty was In
possession of Murad Ali. The witness deposed it is correct that

- Mst: Khalida has no possesswn however, the property is in her
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name T cannot say regarding ownership, and record of ownershrp 1s~ . 4.
in custody of revenue officials. '
On the other hand, Momm Khan defendant No. 2 in person B
\< ) and attorney for I, 3 appeared and recorded his statement as DW-1
/ Power of attornies on behalf of *defendants are Ex.DW1/1 and
EXDW1/2 respectit{ely; The witness deposed that neither defendant
No.l" has telhpeted wtth revenue record, nor plaintiff proved 'any‘:
, tunpenng before _revenue authorltles against defendantq That _
”plamttff filed an apphcatton before DOR Mctrdan for conductmg '.
inquiry against "defendant No.2 to 4, which was handed over to
' defendant No.I end after conductirlg inqu'iry,' defendant No.2 and 3
| -found mnocent and iateron DOR,Mardan dnsmrssed the sald mqu1ry
Copy of sald inquiry is Ex. DW1/3 Against said 1nqu1ry and -
decision, plaintiff filed appeal/revision, which was also"dismissed.
Copy of appeal/revision ie Ex.DW1/4. Thereafter plaintiff filed -
second | mqutry, which was also dlSl‘mSSCd Copy 1s Ex.DWI1/5. That
| thueafter plamtlff on the basis of these finalized inquires, filed a
suit before Mr. Khalid Mansoor Civil Judge, Takht Bhai , which was
dismissed being wrong and baseless and thett he went in dppeal. The
~appeal also ' dismissed. Similarly, other’ suits/miscellaneous
. apphcatton moved by plamtrff Copies of ]udgments/order and
" appeal are Ex. DW1/6 to Ex. DWl/lO respectlvely The witness
further produced documents in rebuttal to the stance of plamtltf, as

\ - ExDWI/i110 EXxDWI/I3. In cross ExDWI/P1 produced.

" ISSUE NO.3 & 4.

 Plaintiff brouﬁht ‘the instant suit for damages, against the
'_ defendants ‘for mal\mo tempermg in the revenue record pertammg to
- the .property owned by’ the plaintiff, due to which plaintiff suffered
mentdlly and financially.
.. The brief htstory of plamttff 1s that plamtlff ﬁled a suit for
omcral partition on belialf of Mst: Sheda ( mother ofplamtrtf) Mst:
. Khahda and Mst: Saleema as their attorney. During pendency of

suit, plamuff become the owner of the share of her mother i.e 38-
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Lanaf and 12- Marlas ‘throuOh Oift _ mutation No.266 dated.

‘ .‘74/ 10/1998 Whnch 1s not in dispute. ‘And vide partitioh mutatior'r

No.265 dated 22/9/ 1998 attested Which is Ex. PWS/l )
“That Mst Khalnda aunt of the plamtlff the owner of her share ie.
"38 Kanal 12 Marlas she has sold out her share through registry -

T‘"‘f‘ ”’V“"’OO? f}o ohe Mr. Meer Zaman The “»Ulﬁ&pf‘ndl"ﬂ

bLlOl'(. august Peshawar High Court, Peshawar Therefore, tlns '

Court has no powers to interfere in the matter to the extent of mst

Khallda s share _

|  That Mst; Saleema the maternal aunt of p]amtlff was also
| thc owner of 38- knanal 12 Marlas, allegedly plaintiff purchased her.
share through different. deeds and in the Court of Civil Judge,
lhsanullah decreed the suit in favour of plamtlff dated 18/4/2011,

and Patwan Halqa namely Zaheerullah entered mutatton No.407

: .dated 10/ 10/2004 Now it is worth mentloned that the mutauon No.

aus Was entered, vu not attested due 10 LON paymeEnt Vi s,
lhen plaintiff /decree holder filed an exécution in the instant lis and
mutation No. 566 dated. 20/7/2012 ‘was duly entered and attested.
Atter payment of taxes i.¢ 20- lacs ( 20,00,000/-). _

Plamtlff in support of his claim, produced Atlas Khan Patwari
Halqa Moza [Feroz Pur, Takht Bhai, as PW-5, ~who ptoducedi A

‘Roznamcha Madd No.382 dated.  30/8/2003 as Ex PW5/19, |

mutauon under consnderatlon N0.566, 571 and 572 as Ex.PW-5/20
to Ex.PW5/22; Khasra Gardawari as Ex.PW5/23; record of rents of
the year 2007/2008 as Ex.PWS/24. - - |

. In cross: examlnatlon he has admitted that the plamtltt has

" completely sold out his property/share in the said Moza Feroz Pur

~and he remamed no owner. The relevant para is reproduced as

under:- ~
?l O”&p )/ b(/")&f’d"'tJ‘L»«u/>(\’
g/“i,u,//u Ar,o/r/ an-f";_»,,ww)m'
(/‘,/ /;ww,v-,«!tw r e /w,/),x(,v e
W,turr/cﬁ'/ 2 L/O‘W\Juaié—/"ﬂb,//ﬂ'
LC () M//////d/w”f
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Plaintiff  himself appeared in witness box as PW-6 and

.. . _ ¥
o recorded his statement. In cross €éxamination. he denied that PW-5
_." . } ) . .
- Patwari Halga namely Atlas Khan , as per his produced revenue’
g gt record he remained no owner even of single Marla in Moza Saroo

/ - Shah. relevant porlmn is reproduced as under:- - : N

o)/o—»f’&”//// o ’///f“ Cloc V] e ,g,f Y,

(J'/l fﬁ/b “:,/""/O/VOC*/// "'f O/"(/uéL_,i,_@)
‘ O)’V

s unhum(m perusal ot Goshwara Malklyat of Khata No 108/481 to
476 revealed that 113- ‘Kanal and 17 Marls are 'the total measurement of
Khata .through which Mst; S Saleema is owner of 38-Kanal, 12-Marla,

:;.\\'hiie hu\'ino posséssioui of l9 Kanal Il ~Marlas. Mr Meer Zaman is

- ~owner ol 20-Kanal. while in column of cuitlvatxon is possessm of 56-.

I\’zmul 13- Marta Sultan Mohammad 15 owner of 16- Kanal I4-Marlas

‘\\ hile in pmscwon of" l7 Kanal 06 Marlas Gul Rehman is owner of 08-
Nunal. while in ,)()s§6551011 of 09-Kanal,AJmeer_ is owner of 01-Kanal,while

in poss;mon of 13-Kanal 07-Marlas Mohammad Shoaib Nisar
Mohammad. Rashld Mmhas sons- of Meer Zaman or owners of 31-Kanal

02- \/l;n'lus‘ as per revenue lu,()ld Goshwara Malkiyat clarified the factual

| pu\llmn ol the su:t Khata No. 108/476 to 481, Goshwara Malklat provide
e clear picture™ ol the owners and their 0\vnersh|p 1In shol plamtlff has

' luiled 1o pm\'c.!un\f malafide on behalf of defendants in respect that, they
\{‘5% have malafidely 1cmpered the revenue record. No such tempering recorded.
l’lamuII m his plaint, contended that due 1o malafide of Patwari
Halga hc w;15~dcpr|vcd I‘rom his _O\V\'ner_slnp as well 1‘rom possession -of
bmpérl\ l urther Lhc entries in 1ozanamcha Madd No. 102 dated 5/12/2000

-~ and Madd No., 1()6 dated. 09/17/2000 were not duly - mcoxporated,‘and
lhuduu ddcndanls have damaged plamllft Plamuff as PW 6 in his

. Cross L\-.ll'nllhlll()ll admltled lhat he filed the suit -for partmon as attorney

| s W e/l lht. g\cumon procaeduws Durmg the executing proceedmos the

ip().\bg.\\u)n WS undered to the decree holders thmugh attorney. Further

admitted that \‘id'c roznamacha Madd No.102 and 106 the possession was
rendered - to Sllluin Mohammad and. Gul Rehman, by 'hin.l(' Plaintiff).
Further stated lhgu from rémaiﬁing plaintiff waé disposseséed, and the suit
for illegal dispossession  had already’ been dismissed; and which is

subjudice before honourable Peshawar High Court, Peshawar,

.)51:%8 120f17 (C } .
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11L pldmult tun ther dd;mtted that he had ﬁled an other suit s 8 of

\pu.ﬂu Reliel’ Act. bearmo No.284/1 Titled Murad Ali...vs...Ameer

/«xmtm and 13 olhus before Mr Khatid Mansoor, the learned Civil Judée -

1 ukhl Bh[}l dcuded on 77/17/7010 which was not 1he similar nature suit(

Suil 101 damams ) . but in that suit the present piamtlff alongwuh Meu

/aman \mdec was party to the sunt Also admitted- that m thdt suit, ‘the

pmuu plaintifl hag alleged as same tempermg in the revenue record by

. th present defendants, \\h;eh 1S once aoaln “based in the 1nstant sml and

WS pray ed for l'\l\mo actlon against-the same defendants. But his suit was

d:smlsscd. T he,relevant para/portion is 1epr0du0ed for assistance as .

under:-

c}*")/w/cr“' L'D"“()/Of‘rf/f‘ g4 r“:__\,w/)(

3 ’M)/&//J [ /(w‘* bae oy 27 o Cusss

star= 2. /,)) o G O o posie G2 s
L b s 00 )i L (P Freiais SV L

Scrutiny of plamtltl S evndence revealed that the statements of PWs

are not in ‘consonance. The PWs did not uttered a single word regarding

icmperina of revenue l'record byAdefendantS. mental torture and monetary
!ms of lht. plaintiff. except plaintiff( PW- 0). |
- Pcrusal of suit No. 284/1 revealed that the defendants in the instant
suit were the dclendams in suit No. 284/1 too and by the divergent
plk.
Irumed issue No.4, which is reproduced for assistance:-
N “Whether  the  defendants - have
_ _ collusively 1'ried;1vo legalize the iegeil possession
a ; . ofdefendant No. and 2 via wrong entries in the
revenue record? OPP. |
Perusal of issue No.4 dlscussmn revealed that issue was
decided in negative with intention that:-
. The learned counsel for the plaintiff could nol
pointed eut at to what illegality has beeﬁ committed

" by the n.venue authorities in doing so.’

o o B “The learned counsel for the pl'untitl'-

argued that  the mulann No. 407 has = been

mtemwnaliy misplaced by the revenue ofhcmis just 1o

e L B R e sy,

NG t\.‘: E.j'&j ‘Ey-“{'

i

ading of the parties that the learned Civil Judwe [V-Takht Bhai had '

& _




legdhze the deiendams possessmn over i disputed

property. but this arguments has ne force, because the
PW 1 Patv\ ari Halqa has stated in categorlcally terms
: lhal the same mutann has.been 1ejected if the same 15 -
. 'pnesumed to be still pendmo even then the same 1s of~
:' no. heln to ‘the plamtlff henc‘e. issue is de‘mded in
negative. ( against the plaintiff)”™ | .
Sccuon 79 & 80 of Civil plocedure Code, provxde procedure
tor hnnomo suil qumst pubhc ofhce: as per secuon 80 of CP.C.A
notice 10 be oiv en. " And the nouce is required to be gwen where it |

can reasonably, be claimed the act was performed bv virnf® of ofﬁce

llu acts done \\uhm the sphere of official duties, act pu1p01tmo to

be done in 0“1C1a1 capacmf means any act intended to be seen 10 be

'dunc in an othual eap'\uly The act thhm the sphele of official °

;,dutws not. meldenldl or consequential lhereto or.not done in good

i, Caniut b\. bdm o be acl pmpmlmo (v be done in offlicial
capacity. .

Plcllllﬁli“.- had .also filed an appheauon dated. 15/2/2006,
before DROMaLdan mmely Mubashir Huassan, for initiating

nyuiry, against the defendams Mr Mubashlr Hussan DRO has

_:‘uppointed' \/lohammudlayaL fehsildal as inquiry. ofilcu who -
':mnduued mqunry and submltted before D.R.O on 18/7/7006

N PW(»D Mardan \vnh obsewquon held - hat respondents as

mnmml lhen plamuﬂ/petmonel apploached to Director Anti
corruption for mmatmo departmental mqu1ry wherein D.D.O.R Mr
Tunveer- Khan held Mr Irshad Al, L'lheelullah Momm Khan ,
~ Patwari Halqas as oullt) and then two, increments were C'llled as
pul 111) ftis. \vorth mentioned th’ll’ lhe appeal is pending. before the
Senior Member Board of Rwenue . Khyber pukhtoonkhwa
Pesha\\ ar m this respect
i he word Compensatlon sienifies that,which is given in
recompense and equivalent rendered/damages, on the other h'lnd |
constitute the sum oOf money claimed, or adjudoed to be paid as

compensation for loss o injury sustained

Pace 14 of 17
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Loss snomf' ies some detriment or dcprlvanon or damage

m;ur\ top means an\ mjury by damaoc or wrong it means invasion

~of any IeoaII\ protected mterest of an other

l[ IS now a- \\cll accepted p10p051t10n in thc most of the ‘

- jurisdictions. - that . monetary or pecumary compensation is an

" uppropriate’and in’ deed an effective in some times perhaps the only

suitable remedy for redressal "of the established infringement of the

fundamental rights to life. In the instant suit this Court observed

“that no wronp.ful act on behalf of lhc defendants noted even the

same issue is already dcuded in prlor instituted suit. As, the 01aph

prepared above, the plamntf has; sold his plopelty measuring 38-
Kanals on difference mutations and share of Mst: Khallda is
subjudice before honourable Peshawar High Cburt,'Peshawar; ahd
the remainiho share of Mst: Saleema was decreed in favour of
pldmuil and in that his mutatxon No 566 EA PW17/2 was. attested
lhmugh which plamni[ is owner in possessxon , therefore, plaintiff
claim for damages could not be substantiated. Even p]cimiff draggéd
the publi,c-pl‘l"lccrs in series of litigation. As, afore discussed that the
same issue was discussed by the learned Ci\)il. Judge Mr. KHalid
Mzmsooi' and the present dispute ( tempering in revenue record by
the dct‘endéms) was diccardcci by the compctent‘ Court. Rather to
accept the findings of the conﬁpelcnt Court, once again raised the '
sume issue before this Court, and opened Pandora Box for long
period. | o '
| Damages might be claimed in such an action-under three
heads. | |

- damaged to the persdn

2 and d'umvcs tothepropuly

3- or clamaoe to reputation; and that rule has prcvalled evel -

5ch ln dcalmo with such like cases, it must bom in mind

ihat thc claim for damaOcs resulting from what type of -

miuw and the propel-scrutmy of rightful claim: Similarly,
. to tound m action for damages is necessary to test that

whether lprondenlS acted with 1Ilw1ll whmh damagcd :
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10 the pemloncr in. result In the instant ]lS the plamuli
must have Sutlered menlal shock which must have tul ther

'- glce_'teriOI'ated' is- held in 111ental .condition. Loss and .
sulfcﬁnd occ'urred to the plai-ntii'!"due to the ha‘nds ol’
.detendants requires verv 5trono evndence while in the -
suit in hand plaintiff posed mere and oral alleaatlons So
l\upmg in vnew the above mentloned facts of the case,
| mtements recorded phmtlff could not substantlate his
clfum and t.omentlon of Wrong entrics by the defendants in
1evenue record. and - due to wrong eniries pl'unutt

' suffered from mental torture  as well monetary,_lhuglorc:

' there‘i‘s' no scope  for grant of damages . Hence issue No.3

s decided in positive, while issuc Nod4 is decided in

negative.

ISSUE NO. 2

The onus of proof of this issues was upon chc.ndam%

but, lhlS issue was neither pressed durmg evndence nor

' -pomted out at the time of arguments, hence left redundant.

ISSUES N() ] amli

Keepmo in view lhe above dlscussxon Court held that

plaintiff has got no cause of.action; and thus not entitled 1o

the décree as prayed for. Issues are decided in negative.

kehe[

Crux of my issue wise discussioni the plaintiff is failed
to substantiate his claim and contention through cogent and
reliable evidence, therefore, suit is hereby dismissed. No
order as to costs. B
File be consloned to record room after is completlon
Announced

16.06.2013. " , - \m;jE

(Mrs. QuratuIAm)
Civil Judge-I, Mardan
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CERTIFICATE

Certified that this judgment consist of seventeen 7
. ! o N VYR

pages, each has been read, checked, siéned and cqrfected by -

me wherever it was necessary.

!

. ' ' (Mrs. Quratul Ain)
‘ ' Civil Judg-1,Mardan.
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EUE

IN THL CGURT OF YUHAMm B JAHAL KHAN ABDITIONAL DISTRICT JUDGEAVII

'MARDAN.
4, '
o Civil appealVI‘Io..,...........']6/13 of 2011
) é; Bate eof institutien.........3.2.2@11
? Bate of decision.;.....;....23.4;2@12
2 e — 4% T

Dlstrlct M°rdan....%.........................Appellantg

i

i . ’ :
“% Murad All 8/e Muhemmad Ali thn R/e Rustam Khel Mardsn Teh81l &

1

{

|

Versus

1.Amir Zaman 3/e Akbar Khan 2. Sultem Muhammad 3/e Ghulam Habib -
R/e Heji Karim Keley Mahal Ferer Pur Teh51l T*mhtbpl Bistrict
Merdom z Fslg Muh-mmpd ASI Incharge PP Ssre Shah P.S Takhtbai
4.8hah Haés:n 1® Inch rge Investigationm P.S Takhtbai 5.Hawaldap
Algm T2j PS Takhtbai 6. Superintendant ef Pelice Mardan Ve b.I.&
Mardan 8. Inspncter Gener 1 of Pelice Prev1nclal Gevermment
Khyber Pukhteen Khwa Peshewsrp 9.Mum1n Kh~n Ex-Patwari Halqa '.

Ferezpur 10.Zz2irullah Patwari Halga 11, Irshad Ali Patwari Halqa
"Mehel Ferezpur 12. Mir Afzal Patwari Halga Irrigatiem Mardam

M2h~1 Ferez Pur..............................Resnendants.

f

\ A APPEAL AGAINGT THL JUDGMENT GRDER AND DECREE
8F CIVIL JUDGE-IV DATED 22.12.2016

This »ppesl has heen directed against Judgment erder

and decree dsted

/Léa:dan whereby

=nd permanent'injunction Wﬂs'dismissed.

22.12.2010 p2ssed by the 1earned Civil Judge-IV
suit ef the Plpintiff fer declaratlon,pesse551an
Brief facts essentisl fer the dlSpbsal of th° 1nstant

appreal ss contaimed in the plaint are that tﬁe Plalntlff
. /-,":




=3 : : (2) ' | ' g
instituted @ suit for declmr-~tion claiming to be ewner in possessien

. . | "
of the suit preperty measuring 3” kanels or which ever area is

feund cerract aguinst the defend=ats as fully detailed im the e
hesd nete of the plaint , snd defendants No.1 znd 2 with the
- conjointcellusion ef the rest of defend-nts have taken inte

pessessien the same illegally snd have made wﬁongful entry in the'. .

S
|

revenue recerd which ?ct of the defend~nts have been challéngéd =

against the law and,f;cts énd.§oid'and ineffgqtive upen the

;~' rights of %he'Plaintiff;The Plaintiff prayed fer recovery of éne-
pessession el the éuit u/slB of the épecific gelief act 1877. |
#nd for the issuznce ef pefm?nent injunctien iestraining the
defgndants from~alienating thé disputed prepérty or making:an&

constructipn therein.
- 7 .. Defendants were summenred te the cou;t and en atfendaice o
H\}they centested the suit threugh the submissi%n of their written.

3 ' ;

statement contreverting the clzim ef the pl~intiffs en a number ef .

legel snd factual objectiens such as c2use ef action and estéppel

ate.Thn dlvereont plesding: of Liin prrkioan worn aanlod lhale Lha

™

/] | ' ‘
\'x2/7(1/;ollewing issues by the learned trizl court:-

15SUES

1.  Whether the Plaintiff has got 2 cause of action?@PP

2. Vhether the Plaintiff is the owner im pessessiem of the land’
measuring 12 kanals ef the disputed prog;m$y?@?P'

-~

By s




3.

6.

2.

10.

1.

15.

‘Whether the defendgnts have collu51ve1y trled te 1egallze

. consent ef the Plnlntlff?®PB

» D ws_-;:._;

Whether the Pl-intiff was dispessessed. by the defendﬁnts
Ne.1 &nd 2 wlthln 3ix months from the date of 1nstitutiom

of the sultwrr | . D

the illegal DGSS&SSlon of the defendant Noe.1 and 2 via wroag
entries in the recerd 78PP ‘ '

Whether the suit being bad in its present fern 15 liable
te be dismissed ?0PB '

Whether the Pl”lntlff is esteopped €@ by his coenduct frem
bringing the instant suit?0PB ‘

Whether the defendanf Nb.ﬂrhas purchased the suit propertfhan

-he has been in pessessien while the Plalntlff has - aethlng
to do with the same °@PD
Yhether the suit has been filed just ‘te haras the

defendants,therefore, they sre entitled te spebial combensa-
tory costs?6®p’ '

Whether the P1a1nf1rf is net entltled te sny relief under. seg.
tnon~8 ef the Zpecific Rcllcl Act?OPB

“VYhether this court h=s got ne jurisdiction?QPB

Whether the suit is liable teo be dlsmlssed due teo nen—aeinder
and mis-jeinder ef necessary parties?0PD

Whether the defendant No.?2 has become ewner of Jland 17 kaﬁals'
3 marlas vide mutatien Neo.471 and 367 and he has taken

pessession eof the same in accardance w1th law and w1th the

whethgr phere is legél defect in the;suit,if SQ,its effect?bPﬁg

Whether the Plaintiff is entitled te the relsef ag prayedﬂ“’i'
for in the pl-int?ePp : .

Relief, | S T

. e




S | ' S (4)

seught follewed by recording ef pre and contra evidence .

_Arguments were hesrd in view of which the learmed trial ccurt
s  wes plessed to-disﬁiss thé nreéent suit ﬁhreugh the'iﬁpugned
- Judgment order =nd decree which is the s@bject matter-ef the
instant sppesl .I have heard the argumen?s of the learned
- counsel for the varties and wrs able te go through the recérd'
in view of which my~findings "Te 28 under:-
~gceerding teifhe ciaim of appéllant‘thét the Pléintiff.
is co-ewner in the dispu%ed Khata since ﬁhe Plaintiff has
been hgnded ever the posséssion of the sﬁit preperty on the
basis of partitien prbceedings,therefore; he‘is ewner énd the
decree passed in his faveur 'is ouff1c1ent te créate a

valid tltle 1n his faveur.That at the time ef the registry

|

Mst. Khﬂllua Wis net helding pessé551en of the property 50 .
i allenated y,the ewner eof propérty is entx%led to recever
\\\lpesseséion ef the lend in view of séétie%—& of t@g;SpecifigA
ijeliefjéct and net u/s 9 ef the referre& té enactment .fhe
perusal of record abundantly clapified the fact thst mutatlen

en the §331s ef which the Plaintiff have 'preferred fheir‘

claim of ewmership has 2lready been cancelled.The Judgment

and decree on the basis of which the Plaintiff claiqs'ownershipg

in the suit preperty has net been execuﬁéd and inr this regard: %




(5)

Jurisdictien in the metter s in case the Plalntlfxs were in -

: ponﬂessioﬁ ef n deerce tﬁéy must hove éxocgtcd 96 a3 to'héve .
o.bt'ﬂir;ed Anosses'sio:i of their» due shores so ‘:gmnt_ed in their
faveur , A ce-gumar has te Trecover pessession u/s 8 ef tﬁg

| . ' Bpecific Relierf ict but firsf ef,éll he ha; to verifiably

.esfablish his respective owvnership with regard to thévpropefty
which he claimed énd uﬁless end:untill he has se established

his clsim he cannet claim the recovery of pessessien u/s 8 of

the referred te enactment .The decument s produced by the Plaintiffi
in his faveur has got ne relevancy with the fact enun01ated in the!

1nstant sult The seeklng of any remedy u/s 8 of the Spe01f1c

Relief Act 1877 ceannet be seught before seeklng declaratlen flrst.f

The contents ef the appeal Just contained arguments W1theut ralslngJ

?ny objection en the issues sn which the Plaintiff is at variance, ;
i The recerd reveals thzt the mether of the Plaintiffs have transfem

,/ rred his share in her mme as a result of'partitien proceedings.}*?
: . i

' oy

/ﬁhe Plaintiff wgs unable to substantlate hlS very claim and 1n thzs

i | ,! o

f’regard evidence preduced by hlS opponent prenponderates on the

v1dence he sdduced if put into jumtapoéitien;the findingé

-eof the learned trial ceurt on the material issues are thus a

true reflection and evaluation of the evidence recerded on file,

- No instrnce of none or mls—reudlng was found,therefore,the Same .
; st B ’




o

122

(6) '
ere up-held .The findings of the learned trial court en the

a’ ' . of evidence - :
remalnlng issues are alse /cerrect . appralsal/and.are up-held.---i

appeal ‘ :
Resultontly,thls/belnr devoid ef any ferce and the :
seme stands dismissed while the jud gment érder and dgéree‘of::f:
the learne&'trial ceurt dated 22,12.2019 is ﬁaintainédgrarties'
'are left to be=r their own cegts. ﬁecord of thé lewer court_ge
" returned thle ri}é of_this'cgurt be céns#gned te the,reée;d
‘reem zfter necessary coempletien.

Annewnced

Dated. 23.1.2012,

(MUHAMYAD JAMAL KHAN) .
Additienal Blstrict Judge~VII,Mardan

CERTIFICATE

Certified that this jgd%ment coﬁsists 0f é~

P~gex and ezch pége h-s been signed %y m?*éfter #ecesgafy

cerrectien made therein.
Drted. 2%.1.2012.

_— (MUHAMMAD . JAMAL KHAN)
Addltlonal Dlstrlct Judge-VII,
Mardam
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VERSUS

(R_cspond‘cnls.)- '
\
/ .
Dine of presentidion of plaint in [irst court o { “( - é-— Feos
Date of Dccisiun in st Courl f}.ﬂ-_ (_} 7‘4/9
Appuit No. _é//z of 200 _// - from ihe decree of the court of /:{Leb/‘ C/

Dated the 97/—1‘_ Davol PflmVen 200 [0 Suitfor Delfrratitn e

R oy o i I

MEMORANDUM OF APPEAL

/{ma//' /4// 2 '_ | S o .I':Plﬁintiff:(s!)'

,4”41_'/1/ ZaN D TR : Defendant(s) - ‘:':' “

T I\n. ,/{/ “’// i -’(/ /a’” 5”/ // /*L”” Aboxl/c narlncd appcél. 3

'lot!u .lpmll'\lc court at Al? VI/ E from lhu deciee of Cl\/ A ]""”/}L“! ' i :
/fé»r/mﬂ/"f _In the above suit, dated the 9-',; "} oty _ day of ‘// _ o
For the Tollowing: reasons, nanely -‘).A,w\,\_,j 96//14,/ fa_andu .




This appeal coming oin lor hcaringi an 9—3_"/ “__1_9' day of __— 200 1 i

before me. i g ' _ . :
In the presence of /‘/“/4 “\M.‘//AL"‘” /&/l/-fl’w/e for the appellant

oRrRDER }31-17

TPuAie Pasend ~ vide e feel ey Jud Frend
of Ferlod sefsointels fluaped en file N effesf
beirn ] plevelo of st fa;ﬂ-gé sengl [le sa~st SfomelS
AS vt 5o Auile T Tu/j’»»ex:/’ ondea ave el agc
ef iy Jeoamed Aaved Bova 2t 9. 15-10%

e o Fotwid - Prrfing nre fedd Lo beer [uein sur €24
Retind of Too Jowin &t o tédunmed \Mlle £1Me
ef 77;./9 Covaif he Lougifned Ao e neleqs Aeoiy
'l%}écfp wefesary | é’e’»{/jlf/‘o n_- |

[ S

,/P /‘!7/.’1}/ tiline

The cost of this appeal as detail below. amounting to Rs. P e are to be paid

T
7/

by the {

N

The cost of the original suit are to.be paid by

‘ e Given under my hand and the seal of the coutt, this -~
| COST OF APPEAL |
’ 3 |- Amount : [~ Amount |
Sl.No. _ Appellants, Rs. Pe Respondents Rs 1~ Ps.
L /S\lg;g[lo. Memorandum of | . - Stamp of Power ‘ ~ |~ _\ | -:'
2, Stamp of Power.......... e ST Service of Process R -
3. | Service ol Process............ - |- Pleader’s Fee on Rs. - -
4, | Plcader's FeconRs. .......... « [ - | Miscellancous B R |
5. |'Misccliancous |
Total
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.' (Opening et for Civil Revision) ., \ : E;
S 3 INTHE PESHAWAR HIGH COURT, PESHAWAR_ / 3 '
A R : JUDIC'AL DEPARTMENT- . . x o
. Civil Revision........ s B TP 7 9 TG it
ST oo : #5D ¢ ' i
’ e J'. | . CERE 1 3
’ . Original Suit - First Appeal Application o0 " . i
. - I 3 . = E H
—— — — , = e | t
“Instituted | Decided | Instituted Dzcided = S
SN i i -_i" i - _ - IO P ) ¢
| ‘Court | Datei| Court ['Date | Court | Date t Court ~ Date 8. 2
: Y
= 1 2 |
S oS 'S
- E < | % oy = D o
‘ : - 1 o
ST e lE1E (B s s |
o S 4 S - & I fat o~ N = & =
. T N o0 : — : O : Z
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= IETIEE 3 ;
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. Presented by , : Amjad Ali Advocate

i
i
|

Pelitioner (Pl;i'i.n'li.l’f or 'Dé‘tfendant): Murad Al (Plaintiff)
I ' . ' . '
Réqpondentj (Plaintiff or 'D’éfcndént): Sultan Muhammad (Defendant)

. Order of First Court:and Date:. , Suit of the petitioner was dismissed on 7.5.2009 by
.y ' S Civit Judge-1, Mardan, -
Ap‘ﬁel‘lﬁte dour’t :andDate?‘ ‘ Appeal of the petitioner was dismissed vide judgment
S dated 18.11.2009 by ADJ-II, Takhtbai,

]

Confumiing, Reversing or.Modifying: Confirming ;

Original Claim: : Sutt for de«:laration—cum—pexpet'ual-'injuﬁc_tioﬁ and for
b | , prossession of the suit property mentioned in the plaint,
~.Claim in Revision: o On acceptance of this Petition, j’u,dg_mer:lts of Civil :

' : Judge, Takhtbai dated 7.5.2009 and Additional District
Judge, Takhtbai dated 18.11.2009 may. please ‘be
declared as void, illegal, consequently set aside and suit
may please be decreed. = '

'

H
H

. 1z . . .
};niagt_mentéjand S..EQTEIOI} plnde; which révision lies under: iis5 C.P.‘C

(GROUNIIS FOR RIVISION ARE ATTACHED
.. (GROZNIS FOR rrvis ON ARE ATTACHED)

SR S vt d PrON T CAFILED TODAY
fvy - i l.\..l.-‘i"fi‘!.J..:i..z.t,f‘ PN : .
eputy Registrar- R D i A
ARG o S
11 MAR 2510 - ey Regisira Blepuiy Re wistrar
e 15 apR s £33 MAY 2010

|

i




s l\*/lu"rad Ali son of Muhammad Ali Khan

R

R/O Mohallah Rustam Khail, Tehsil Takhtbai
Dlstnot Mardan ....... Petltaoner
_ Versus
‘Suitan Muhammad son of Ghulam Habib_
R/O Ferozp!ur ‘Tehsll Takhtbai District Mardan . Res_pbhe‘de‘nt '

.1

Voo

{
o
!

C oL REViSION PETITION U/S 115 C.P.C,
"AGAINST THE ORDER/ JUDGMENT/

. DECREE OF CIVIL JUDGE, TAKHTBAI -

. DATED 752009 AND ADDITIONAL

~ DISTRICT JUDGE DATED 18.11.2009 IS

. ILLEGAL, AGAINST LAW AND FACTS.

On acceptdnce of this revnsuon petition,
judgments f ClV[l Judge, Takhtbas dated
7.5.2009and  Additional Dls-tnct Jud-g-e
Takhtbai dated 18. 11 2009 may please be

declared as void! aonsequent!y set aSIde

. and suit may please be decreed.

Petmoner humbly submits as under:-

f . - - i
I ’1) That petltloner filed suit an the basis of deed dated 4. ’12 2000,

poxy

Prayer-m Revision:- , )\

. whose condmons are viotated. (Copy of suitis Annexure “A”)

B Qi
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’No 359/1 : agamsz‘ - Sultan

}g‘ . - JUDGMENT SHEET 2
: mmEMMRHmHawwmwmm“
S .nmmMLDmMRmmww

CIVII Rews:on No.743 of 2010

o ,,;' ‘\\kw.-." o
Murad AII...;...., ...... Vs Sultan Muhamma »; T ‘

I | e e

_ JUDGMENT |
Dateofhearlng | /S - &8 - Cgﬂ{ .

. Appellant/Petrtloner (ﬂ@//(/é???m/ /) /f)arzbo;f) )

"Respondent _@H’.— @Oé’ 2;1% @7/59»0744/ bl A gen @7/wwzdd (ehpir
| ‘ é@&waéw’

WA QAR AHMAD SETH, J Through this single

| judgment / propose to d/s,oose of z‘he instant C/VI/ ReV/S/on |
. No 743 of 2070 as well as the connecz‘ed CIVI/ Rev;s;on 4
Nos 1543 of 2070 127 of 2011 and 723 of 2011 as the
subject maz‘ter in_all the pétitions is one and the same
| The presenz‘ petlt/oner/o/a/nhff MJrad Ali through a// z‘hese'
; reVIS/on petlt/ons has questioned concurrent f/nd/ngs of ;
| two Couin‘s below Wherﬁby his suzz‘s were d/sm/ssed by |

z‘he learned tr/al Coun‘ and his appeals thére aga/nsz‘ were

r

_d/sm/sseo' by the learned A,opel/az‘e Court. Rele'van"l' L

faczfs; of each case dre as under-

2. CIVIL REVISION NO.743 OF 2012

Murad Ali. petitioner/plgintiff /nsz‘/tuted suit bear/ng |

Muhammad

respondent/defendant n the year 2004 for dec/araz‘/on—

cum-perperua injunction anc for possessmn of the  suit )
| | . - .|AﬁTtb1L
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: subsequent transfer of the swt property in favour of Hajt

i M/r Zaman respondent/defenoant No. 2 and then in favour
i of Sultan ‘Muhammad res,oondent/defendant No 3 as
; /neffect/ve aga/nst his rights under the agreement fo se/t

j |
between the petitioner/plaintiff and respondent/defendant

' N, 1 Mst Khalida, The suit was contested by the’

respondents/defendants and after concluston of trial, . the

/earned C/wl Judge I, Takht Bhai vide his judgment and
decree dated 30/09/?009 dismissed the suzt of the
,' . petft/oner/pla/nt/ffs which was also upheld and mamtamed
by the learned Additional District Judge'-l Takht B‘hai vide
| ,. judgment and decree dated 02/06/2010. Hence the instant

. r‘ews:on pet/t/on

A _crvu_ REVISION NO.127 OF 2014,

Murad Ali pet/t/ener/p/a/nt/ff mst/tuted a su1t agalnst
N M/r Zaman and others respondents / defendants for
declarat/on - permanent/mandatory  injunction and

3 alternate for possess;on to the effect that glft deed dated

04/.1 2/2000 regarding the su:t property fully described- in

the head/ng of the plaintiff on the basis of Wthh gn‘t

MlutatIOn No. 365 dated 09/12/2000 Was attested on' the

ground that the terms and condition of the deed dated

04/12/200 have not been fulfilled, hence the same /s

Itable to be: cancelled. This suit was contested by the

- . respondents/defendants by filing Wrttten statement and




" revenue

. /ssuance

after conclusron the same was dismissed by the learned :
-CIVI/ Judge X Mardan vide his judgmenz‘ and decree -
.dated 24/03/2010 against which the appeal of the .
'pet/f/oner/p/a/nt/ff also met the same fate vide judgmenz‘

.and decree dated 30/09/2010 passed by the learned

'Add/t/ona/ D/smct Judge-ll, Mardan. Hence thls rcwsron

pez‘/t/.,on.

5- CLVI_L REVISION NO.723 OF 2011.

/n z‘he instant rewsron pem‘/on the pet/t/oner/p/amz‘/ff

: Murad Al f/led a. suit agamst the respondents/defendants
for declarat/on to the effect he is owner in possessron of
the prop‘en‘y comprising in Khasra Nos 1125 to 1127,

| 1154, 1137/1 Khata No.93/421 situated at Mauza Feroz |

Pur and the respondents/defendants No.1 and 2 wrth the

collusron of the rest of the reepondents/defendants have :
. rl/egally taken its possession and have tried to depnve

him of his r/ghts over it by making wrong entnes /n z‘he

record which acts ' ~bf" 'the

respondents/defendanz‘s are against law and facts and -

void and ineffective upon his rights. He has also prayed

" for z‘he recovery of possession of the suit propen‘y under

sectron 8 of the Specrflc Relief Acz‘ 1877 A prayer for

of permanent injunction restra/nmg the;

"respondents/defendants from al/enat/ng the suit propen‘y

M

|
and from raising ccnstruction on the same was a!so

’

DN - PR ol
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made. T)?é respondents/defendants No.1, 2 & 9 coni‘ested

the- suit by filing their separate written statements. After
-.record/ng pro and contra evidence the learned - Clwl
‘ Judge lV Mardan vide his judgment and decree dated -
4..22/12/2010 Wh/ch was upheld and ma/nz‘amed by the

--learned Addn‘/onal Dfstncz‘ Judge-Vil, Mardan v:de /’HS

judgment and decree dated 23/01/2012. Hence the
instant r rews:on petition.

6- Counsel for respondents in all tne CIVI/ reVIS/on

, heard at Iength and record perused. Learned counse/ for _
pet/t/oner / plaintiff was directed fo argue the case

"posn‘lve/y on next date failing whfch maz‘z‘er Wou/d be'

| deCIded on available record. On 18 08b. 2015 all the-

E pames were given last chance and the case was f/xed for

today for arguments and orders.

7 Record is suggestive that pem‘/oner / plaintiff /s
. cla/mlng his right regarding the cancellation of g/fz‘ B
" mutation No. 367 daied 09.12.2012 Ex PW-4/1, allegmg
’ . that a's per. comprom/se deeds Ex.PW-5/1 and Ex PW-~ :
- 8/2 the respondents violated the terms and cond/t/ons

- thereof hence the cancellation of said gift deed /sI

/neV/table

8- Ex RPW-2/4 & ExPW-2/5 are the Roznamcha
.' waq/atee dated 05.12.2000 & 09.12. 2000, respectively |

L. .,. ..' .A|: - .
> e h
T f V4

WﬂlCh were entered by petitioner / plamtn‘f hlmself and ‘




S

» o | :
accordmg to which he expressed his willinghess to make' '
the gift. The sa/d gift deed is not denied by the pet/z‘/oner:;

/ p/a;m,trff. Roznamcha Waaiatee EX.PW-5/1 & Ex, PW5/2

resp%)qde'ﬁt 'by z‘he petitioner / plaintiff himself. In, nul‘she//'j
it can easr/y be said that the impugned gift mutation .
Ex PW-4/1 vyas attested in furtherance of !the%
compromise deeds, which .;rvere executed by the elc;er‘s

of the sOpiety in order to settle the long standing dispute

endanger as there were number of FIRS reg/stered .
also
9- Noth/ng is on record fo ehovv that any of the terms

and condlt/ons of compromise deeds EX. PW-5/1 &

| .,'. Ex.PW-5/2 was mads or were violated. Importantly- no

' Such terms and conditions are mentioned in both the
- said ethb/ts or Roznamcha Wagiatee. - Moreoveré
Ex PW-5/1 & Ex.PW-5/2 are unregzstered documents

- one wn‘h the heading fe//nqwshment deed and the other 1

as comprom/se dead, respectively, With no stch
N conditions which warrants cancellation of registered /

-azfteéte"d gift deed Ex.PW-4/1. There is no. ew’dence bn

I
record showmg any violation of said compromtse deeds,

/, rather it is estabhshed and proved on record that grft

".c'le_a;rly reflects that the physical possession .Qlf the .

prqp:eﬁy in dispute was also delivered to the dé:neé‘/; :

| in between the parﬁes and the peace of the 'are'a ’-Wasi '




~¥

mueﬁsh 5.57/\io 367 dated 09.12.2000 anch was

‘reg/stered by the petrtfoner / plaintiff himself on own .
swe'et Well, Is in violation of any valid glft thh‘ing is on ? o
.record tnat pet:t:one/ /plaintiff was dispossessed from

"'!the property Even otherwise, the compromfse deeds

EX. PW 5/1 & Ex. PW~5/2 were reached and sett/ed by

: the e!ders of the locamy, in order to end up the ongomg

l/t/gatlon between the parties, which revival is : not

, 'adwsab/e at th/s stage Tnc c/a:m of the petitioner, that

in fact gift mutatlon No. 367 was Hiba-bashrt-ul-iwaz is ’

not correct as there are no such condn‘/ons Whlch

'declare the gift mutation as conditional one. The ‘
i

' condlt/ons mentloned in the said deed are on!y fo the

1

effect of. possess:on which has been fu/f/lled by the Way
of transfer of the disputed property, nor there is any
cond/tlons of furtner sale etc. The essential of a valld gn‘t

are on record hence, both the coun‘s below r/ght/y

_' /nter,oreted the same while dismissing tne claim / swt of
o tne pet/t/onar/ p/amt/ff ‘
,10'_—' In civil revision No. 1 543/2010 petitioner / p/alntlff
/nst:tuted a suxt for specific performance of agreement fo
sel! “executed in his favour by one Mst. Khal:da in |

respect of the same suit property. Petltloner / pla/ntiff

fa/Ied to prove on record, through his . ewdence the

Gontents of agreement deeds dated 1532@01 &

Py

s

A BB S ot ook e R

R




51 12.2001 and the both the court below nghtly-
concluded the f/ndmg in  favour of the present'

respondents In CR No. 127/201 1, one gift mui‘az‘lon No

365 dated 9.12.2000 was cha/lenged WhICh Was

executed after the compromise deeds dated 4 12. 2000

exactly in the same C/rcumsz‘ances which are d/scussed ’
in above paragraphs whereas, in civil revision No. 723
‘dated ‘2011, petitioner has asked for recovefy af
: possession of the drsputed property under sect/on 8 of
the S,oeC/f/c Relief Act, 1877, which . property Was §
al/egedly taken from him by the respondents. Record lS

‘ suggestlve that although possessmn was. with the

petltloner/ pla/nt/ff but in the capacity of special attorney

_ of one Mst Sheda and her ants Mst. Khallda & Mst

: Saleema and this fact is. reﬂected in the entnes /n'

Khasra Glrdawan Ex.PW-1/2. Subsequem‘ly Mst

Khal/da sold her share to respondent No. 1 Who fun‘her ‘

sold out to respondem‘ No.2 and as such the learned trial
coun‘ recorded corract conclusion that petitioner plaintiff
has noth/ng fo do with the property in d/s,oute |
11- The claim of petitioner is based on unregistered

documem‘s i.e deeds of comprom:se etc, which are not

aoceptab/e in vievs of number of judgments of the -
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"GULSHAN HAIVIID Vs Kh. ABDUL REHMAN & others

reported in-2010 SCfV!R 334 it has been held a$ under— :

b

“--Ss.-12 & 22, Mlus I---Su:t “for speuflc

:performance of agreement to sell~--S:gnmg
‘of such agreement by vendor—defendant -

3

but its nan signing by vendee-plamttff---l

'Vahdlty---Such agreement created rights -

ahd liabilities on both sides---Vendee' py
not signing agreement had kept himself

© “immune from any future claim of vendor—--
Had there been.an occasion for vendor to

bring -such suit, then she shoqld not have
succeeded as vendee had not signed

" dgreement so as to accept any liability

thereunder--Such case was hit by
illustration 1 of S.22 of Specific Rehef Act,
1877—--Plamt:ﬁ was not entitled to exercise '

o_f discretion in his favour, who had not =

accepted any liability, but had claimed all
rights under such agreement---Such
unilateral agreement not signed by
plc:u‘ntif);c ~vendee was not mutually
,enforceable whereupon no decree could

' "be. passed---Suit  was d:smlssed‘ in
' c:rcumstances ' '

L/keW/se in the case of Ali Rehman Vs Fazal Mehmud

& others reported ir 2003 SCMR 327 it has been held

“---S.53A---Registration Act {XVI of 1908),
" 5.49---Part perjormrance---Non reglstratlon

of  document-—-Effect—No
doctrine including the one contained in
S.53.A. Transfer of property Act, 1882 can

equitdble

.. override the specific provisions of 5.49,.

Registration Act, 1908 and noAdoclument
required to be registered can confer title to

= 0

TR T




j
{
ey
o ' | ;' immovable property in case the same was (é ) >
SR o unregistered”. ' . I f
! &
" » : - . ; h
E J /n z‘he ce’:se of Muhammad Sadiq Vs Muham-mad R 7‘
. ‘ H : : . i
B Ramzan reported in 2002 SCMR 1821 (d) it has been o !
f : . . o
; . R : i
}' heldas under~ , - S | ;
- Lo : ; :
: 1 : _---S 48---Registered  and unreg:ste:ed i
[ [ document- -Precedence---Reg:stered . ) :
P .. . document would have precedence over : ;
: S ' uhregistered document, even if the samb r
- ' - was executed earhm in time. 4
! L/keWISe in thé case of Mirza Muhammad Shareef etc , f
Vs Mst Nawab Bibi, reported in 1993 SCMR 462 (c) /f :
B
{ ' ; has been held- z‘haz‘-
| - --==5s, 17 & 43---Registered document had
- .sancttty attached to it, and stronger
‘ evidence was required to cast aspers:on on
its genuineness--:No. evidence on record
’ that sale-deed in question was either . /
i' | forged or fi ctrt:oux.---Attestmg w:tnesses 1
SR fand  scribe  having  certifieq - the
. genuineness of sale-deed, mere fact that -
. : o D their statement did not mention the
} I perusal of original sale-deed at-. the time of
- ' - their examination in court, would not per
Ly se lead to conclusion that their veracity
I G was doubtful.,
.' /n the case of ‘Mst. A’*eemun lea Bequm Vs Ah
[. : i
. : ;
Muhammad reported in PLD 1930 382, (c) /t has been ‘
held as.under:- '
-8, 53-A-~-Spec;frc Relief Act, (I of 1877},
- 8.12---Agreemz=ni to sell---Part :
k performance--~Merely because _the o
agreément to sell used the expression that
b [’
\ |
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i . '
B ),

» o . the possession of the property was given '
| ' 'on purely caretaker, basis, would notlmply |
o _ that transfei ee wuas put in possession in h:s_“ :

| . own nght as a vendee in part performancej’_ :
| | of sale acreement.

13- Although this Court is not called upon fo

© reappralse the evidence on record in exerc:se of n‘s

re.ws/on’al junsdiction yet, in the interest of justice- / havé .

fmd that the fmd/ngo of learned two Courts be[ow are m
' comslor’?ance with the ‘evidence on record and no
“."prejudiee seems fo have been caused to the

"'pefitibner/p/ai%tifﬁ The petitioner/plaintiff has fajled to

-conclusive oral and documentary evidence while the
-‘r,espehdenté/defandahts: have satisfactorily rebutted thf'e

C/a'im of the petitioner through ‘convincing evidence

o Thus both the Courts below have rightly clmched the:

factua/ cOntroversy and have dealt with the matter in a

‘coh,clus/oh after due application of /ndependenz‘ m/nd,

P Which hee'ds'no interference by this Court in exerci'se ef

t

to pomz‘ out any illegality by way of mrsreadmg and hon-

o readmg of ewdehoe by the learned two Courts below

The tr/al Court as well as the appellate Court, have

/.Z’ . elaborately discussed every aspect of z‘he case .-,an'd ha.ye ‘

gone through the evidence produced by the pa(hes and o

‘ substantiate his claim through convincing, reliable and |

thread bare manner and have come to the. concurrent :

i | rewswnal junsdlchon The memo of petitioner has falled '

D¢




o

;
|
D

.ii

FA

’ perverse apprecrarron of evrdence has fto be d/scovered 3

=
Do

dealt with the same in detail, leaving no room for further |

consrderat/on It'is seu‘/ed law that f/nd/ngs on questton _

‘OF fact or law recorded by the Coun,l of compete[nt’ ‘

junsdrction canndl’ be intsrfered W/ﬂ’l in the . revrsronal X

junsdloz‘ron unless those findings suffer from junsdrctlona/ '

: defeoz‘ ll/egalrty or material rnegu/anty The junsdrct/on of

the H/gn Coun‘ fo /nrfarfero with the concurrent f/nd/ng of

:'fact /n revrsronal jUfI sdiction undel section 115 C.P. C /s 4

very lfmited

_13‘-. The process of examination  of evidéhce for

‘ upsettmg the concurrent findings of fact in exercrse of

powers under sect/on 1156 C.P.C. in my view is nelther
perm:ssrb/e nor warranted by law. / may also mem‘ron,

here that tho H/gh Court while examrmng a Concurrent

_ fmdrngs of fact recorded by the Courts below in exerorse;
_5 of rts rewsrona/ jurisdiction under section 115 C P, C
E has to ah‘end the reasons given by the Coun‘s below /n |

supponr of such findings and mrsreadrng non—readmg or'

“in reason/ng of the Couits below to Jjustify rnten’erence II’)

exerorse of its revisi onal junsdlcz‘/on In the case on

been held as under—

“.u§.115---Revisional ]urrsdlctron of
: High Court-—-Findings by Court of

“M.uhammad “Idrees and others Vs Muhammadé'

: Pervalz & others reported in 2010 SCMR 05 (b) it has% |

; ﬂbSEP AR

5
He

i,




‘ -;diSpoSed of while (

- jurisdiction---Scope---

- conmipetent
"Finding on question of fact or ldw,
~5.ow*-errc-neous the same may be, if

. “recorded by court of con‘;petent'
| S jurisdiciion, the same cannot be . .
':nterpwnd with by ngh Court in
' ‘exercise of its revisional ]UﬂSdJCt!OH

o ~'under5 115 CPRC, unless such fmdmgs :

RS suffer’ from controversial defects,

illegality or material irregularity”,

7 4,-' /n wew o; I'thtf has bo N d;scussed above / have

fooms to the conciusion z‘haf the learned trial Judge a@

J

"vveh as the learned appellate Court have passed We;l
"ieasonc‘u judgmenr\, and decrees after proper appratsa/

-of the evidence on the file and thus the §ame do not af

all seem to have heen teintéd with any jllegality or
irregularity or jurisdictional error to warrant interference

by th/s Coun‘ while exercising revisional junsd/ct/on

_ Hence revision petition in hand is without substance;

‘ therefore fhr:’ same /s dismissed with no order to cosz‘s

M 1674 of 2010 5. for restraining respondem‘ from

' constructlon ahen A0 ez‘c has become in frucz‘uous and

CM No 1928- P of 2013 regardmg

add/tlonal documenis is allowed.

Announced // ///f%W%M//&/A

15/06/2@1

.»I“;'S;,.I.E .
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IN TI—IE COURT OF KHALID MANSOOR CIVIL JUDGE-IV :
- MARDAN.

Civil Suit No........ e S 284/1
Date of original institution. ........... 14-06-2005.
Date of present 1nst1tut10n ....... ......03-11-2010.

- Date of Decision..................... ....22-12-2010.
4 S 4%—/

“Murad All S/O Mnhammad Ali Khan R/O Rustam Khell
Mardan..... ................ e, (Plamtlff)

‘ VERSUS ‘

. Amir Zaman S/O Akbar Khan and thirteen others. .
........................... erereeieniiiecnnin... .. (Defendants) B

SUIT FOR DECLARATION, POSSESSION
AND PERMANENT INJUNCTION.

JUDGMENT:
22-12-2010

This judgment shall dispose of the instant suit declaration to the
. effect that the -plaintiff 1s the owner-in-possession of the property,
measuring 32-kanals or whlchever area is found correct bearing Khasra
No.1125, 1126, 1127, 1154 and 1137/1 compnsed in khata No. 93/421
| Jamabandi for the year 1999-2000 situated at mauza Ferooz Pur Tehsil
- Takht Bhai, District, Merdan' that the defendants No.l and 2, with
collusion of the rest of the defendants have 1llegally taken possession of -
the same and have tried to depnve the plamtlff of his rights over. the
_ disputed property by making wrong entries in the revenue record; and .
that all the above mentioned acts . of the defendants are againstthe law B g
and facts, hence void and ineffective unon the rights of the plaintiff. -
Prayer-B is for the recovery of possessnon of the disputed property under
Sect10n-8 of the Specific Relief, Act 1877 while the issuance cof
. permanent injunction. has been asked for in prayer-C of the plaint for

restralmng the defendants from ahenatmg the disputed property and also

restraining them from raising construction on the same,

IR
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‘The plamtlff has asserted in the plamt that he 1s the owner of the
,dlsputed _property; that the defendants No. l and’ 2 have forclbly ‘and
111egally taken possessron of the disputed property, and that the rest of the
defendants have tried their best to legalize the 1llegal possessron of the
said defendants by making wrong entries in the revenue record and they
have also tried their best to save the defendants No.1 and 2 from legal
action under the crlmmal law; that all the above mentioned acts of the
defendants are and the possessmn of the defendants No. 1and 2 is agamst
the law and facts, therefore, the plaintiff is. entitled to the. recovery of
possession under Section-8 of the Specific Relief Act, 1877 and that the
. - defendants were repeatedly asked to recognize the- plamtlff’s right over.
| the suit property and to do the needful but they ultnnately refused hence

- .this su1t

The defendants were summoned out of whom only the defendants R

.No 1, 2 and 9 contested the suit by ﬁlmg separate written statements

| wherem they totally denied the clarm of the plaintiff,

Important to mention is the fact that though evidence of the parties
was completed and the case was fixed for arguments but perusal of the
~ record revealed that issues were not available on the case file whlch were .
| framed and placed on file. The learned counsels for both the parties were
“asked as to whether they want to produce any evidence upon which the

learned counsels for bath the parties stated at the bar that they fully agree
* with the i issues so framed; that they rely on their previous list of witnesses
as well as their evndence already recorded; and that they do not want to
produce any further evidence. Thelr joint-statement was also recorded as’
is clear from the order-sheet No. 102 dated 13.12. 2010

The divergent pleadmgs of the partles were reduced into the -

followmg issues;

FXAM!NEQ
: Ing Departmemy -
.Y Court Mm J
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1.~  Whether the pl'ai_nti-ff has got a cause of action? OPP

25 Whether the pla-intiff is the owner-in-possession of
- the land measuring 32- kanals out of the dtsputed
property? OPP

3. =  Whether the plaintiff was dlspossessed by the' '

defendants No.1 and 2 within six months from the
) date of institution of the suit? OPP _
4. 7 Whether the defendants have collusively tried to

legalize the illegal possession of the defendants No. 1 '_

and 2 via wrong entries in the revenue record? OPP

5.~ . Whether ‘the suit bemg bad in its present form is- -

- liable to be dlsmlssed‘? OPD

6. ~ ‘Whether the plamtlff is estopped by hlS conduct o

from brmgmg the instant suit? OPD
7. “~ Whether the defendant No.1 has purchased the suit
property and he has been in possessmn while the
plaintiff has nothing to do with the same? OPD .
8. ~ Whether the suit has been filed just to harass the
. defendants, therefore, they are entitled to special
: .compensatory costs? OPD
9.~ Whether the plaintiff .is‘not.ent_itled to any relief
under Section-8 of the Specific Relief Act? OPD |
10. = Whether this court has got no jurisdiction? OPD

11. Whether the sult is hable to be dismissed due to non- - -

jomder and m:s-jomder of necessary parties?.OPD
12. Whether the defendant No 2 has become owner of
the land 17-kanals 3-marlas v1de mutation No.471

‘and 367 and he has takefi possessmn of the same in

accordance . wrth law and with the consent of the

plamtlffV OPD

Copying Department

1

| ]  EXARINER i
i
Lo Boasdone Court iardmm )
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- 13 . Whether there is legal defect in the suit. If S0, its
effect? OPD - ' ‘ .
14 — Whether. the plamtlff 1s entltled to the rehef as
. prayed for in the plamt" OPP
15 - Relief.

Parties were given opportuhity to produce their evidence who have ‘

produced their pro and contra evidence.

‘ PW—l Atlas Khan Patwar1 Halqa produced Jamabandl for the year

©2007- 08, Khasra Girdawari from Kharif 1995 to Kharif 2009, perth -

patwar of mutation N0.266, 346, 365, 36‘7, 374, 407, 471, 472, 498, 515,
571, 572, Rooznamcha/Daily Diary Mad No.1,102, Rooznamcha No. 1 06,. » |

' "Rooznamcha .No.346 and Rooznamcha No 347 ‘as ExPW-1/1 to - -
“ExPW-1/18. ' o '

‘Statement of Abdur Rehman Madad Moharrir Police statiori Takht .
Bhai was also recorded as PW-1 who produced FIRNo.627 ~dated
20.08.2000, FIR No.601 dated 12.08.2000 and FIR No.1028 dated

13.12.2000, as ExPW-1/1 to ExPW-1/3.

PW-2 Muhammad Aﬁab Mohamr General Record Room Mardan

_produced the Stamp-vendlng register from 26 05.2000 to 19 .06.2001 of N 'A
- Syed Salim Shah and' exhibited the photq copy of relevant page as .-
- ExPW-2/1. '

PW-3, Syed Salim Shah Stamp-vendor District Cdurts, Mardan
stated that he had sold out the stamp paper No.1169 dated 04.12.2000

No.1171 dated 04.12. 2000 EXPW-3/2 to Murad. Al and - Sultan

Muhammad

PW-4 Zalwar Haq Petltlon-wrlter stated that he has seen the

-or1g1nal decds bearing No.2377 and 2378 dated 4. 12 2000 coples ‘

' MINER
Copying Department
% Sourt Mardae J/

e Trise %m*;
)/934 |
;
l

ExPW-3/1 to Murad Al and Gul Rehman and stamp-paper bearing
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' ExPW-3/1 and EXPW-3/2 which have been written by him and correctly

bear his signature; that the same were also signed by all the concerned.

He also exhibited the photo-copy of relevant page from his register as

- ExPW-4/1.

PW-S Sabz Ah Record Keeper Irrigation Department produced

‘ MlsaI Wara-band1 as Ex. PW—S/ 1, Appllcatlon for Wara-bandi as

Ex.PW-5/2, hst of Amended Wara-bandl as Ex. PW-5/3 Notlce in the
name of Mir Afzal Patwari as Ex. PW-5/4 Notice Informatlon of

Amended Wara-bandi as Ex.PW-5/5, Statements of Sher Gul, Faqir Khan
- threugh Kachkool and Murad Ali as Ex:PW-5/6, Report of DCI and

statement of Sultan Muhammad and Wara—bandl as Ex. PW-5/7 the OrderA :
of Divisional Canal Officer dated 26.02. 2001as Ex.PW-5/8, Notlce for

' .comphance of the same in the name. of ' the concemed Patwari as _
Ex.PW-5/9, the Notice Informatlon as'Ex.PW-5/ 10 the concerned list - .
~ dated 08.03.2001 as Ex.PW-S/ll, Notice of Satisfaction of the same,

Report of the concerned Patwari déted 08.03.2001 as Ex.PW-5/14.

PW-6, Patwari Halqa mauza Ferooz Pur produced jamabandi Zair-

~eKar 2007-08 as ExPW-6/1, Khasra . Girdawari 2004 to 2008 as - -

- Ex.PW-6/2, the mutations No.266, 365;'_‘471_, 498, 407, 367 and 515 as -

" ExPW-6/3 to ExPW-6/9 respectively. He nléo produced Mad No.102 | o
dated 05.12.200 Ex.PW-6/10, the photo-coi)y of relevant page of his
Daily Diary as Ex. PW-6/11 Mad No 346 Ex PW-6/ 12, Mad No.347 as -~ |

Ex. PW-6/ 13.

Riaz-Muhammasd S/0O Nawab Khan also appeared as PW 6 and-

.stated that the deeds Ex.PW-6/1, Ex PW~6/2 Ex.PW-6/3. and Ex PW-6/4

are in his hand wrltmg

| - The ADK, Mardan, namely Yousaf Haroon while appearing aé
CW-1 produced jamabandi 2003-04 regarding Khata No 95/437 to 441 as

Ex. CW-I/l

NER :;.5
ying Department 75
W’ Court Mardadi Ity
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The Mohamr of the Office of Sub-Reglstrar Mardan appeared as

PW-7 and exhibited the regrstered deed No 14 dated 12 03. 2003 as
Ex. PW-7/1

t

The ADK Mardan was also exammed as PW-8 who produced the
original mutations No.365 dated 9.12.2000, 367 dated 9.12. 2000 471

- dated 31.07.2003, 498 dated 14.04.2004, 346 dated 23.08.2000, 374

~dated 17.02.2001, 265 dated 22. 09.1998 and 266 dated 24.10. 1998 He

also exhibited the photo-copies of the same as Ex.PW-8/1 to Ex. PW—8/8

- respectively. He also produced fard Jamabandl 2003- 04 regardmg Khata' |

No 95 as Ex.PW-8/9.

The patwarl halga was yet agam examrned as PW-8 and he also-
* produced almost the same revenue record. . o j

PW-9 A]i'Azam patwari Halqa mauza'i ehangir Abad stated that he
remained OK, Takht Bhai for 3/4 months that he does not know any

- thing about mutatlon No.407, that he handed over the charge to one =
~Sultan Bahader and that neither the parties had contacted him during he

* tenure about the said mutation nor he had‘s'ee_n_ any of them during that

period.

The PW-IO namely Fawad Akhtar Khan stated that the possessron

of property 115-kanal 17-marlas was handed over to the plamtxff in the = '

year 2000 regarding which certam disputes arose and the: pla1nt1ff filed an

FIR agalnst the concerned persons and thus he became acquainted with

the Mir Zaman etc; and that certain compromlse had also been affected
between the parties in his hujra but few days after the same er Zaman

etc. forc1b1y took possessron of the plaintiff’s property.

PW—ll Abd-ur-Razzaq has stated nothmg material about the
drspute in hand between the parties.

EXAMlNER 5

Copying Department :
: MCOW* arden o , : |
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reconclhatlon proceedmgs had taken place between the plaintiff and the
defendant No 1 through the reconc1hat10n comrnittee with respect to the o

_dispute in hand between the parties; that both the parties had authorized

the concerned members of the commlttee vnde the Ex PW-12/1; that the

reconciliation commrttee has passed the order Ex. PW-12/2 and the same

‘has been duly- 51gned by him as well as the. rest of the members of the |

committee as is cIear from the Ex. PW-12/3 But the perusal of
Ex.PW-12/2 would reveal that the plaintiff was also bound to hand over

--possessmn of 15-kanals to ‘the defendant No.1 in compliance W1th the

decrslon of the committee but the ‘plaintiff has not-even stated a smgle _
word as to whether he has complied with the relevant clause of the '

decrsxon or not, therefore this document is of no help to the plamtlff

PW- 13, namely Javid stated that he was tenant of the plamtlff over
the property from which he has 1llegally been dlspossessed by the .

defendants

The plaintiff himself appeared as PW-14 and reiterated the
contents . of the plaint. After producing the copies of relevant suit and _
other documents as Ex. PW-14/1 to Ex. PW 14/9 he prayed that the suit o

~ be decreed as prayed for in the plamt w1th heavy costs. Thereafter the

plamtlff closed his ev1dence

" On the other‘hand the',defendant No.1 appeared as DW-1 and

stated that he has become owner-in-possession of the disputed property

vide the eed No.14 dated 20.03 2003 and the deed No. 24 dated

. 27.03. 2007 as ExDW-1/1 and Ex. DW-1/2 respectively; that plamtlff’s
“suit with regard to the drsputed property’ and his appeal have also been
‘ .dlsmlssed by the competent courts He Iastly prayed that the: suit be

dlSl’I‘llSSCd

The defendant No.2 while appearing as DW-2 has stated:that out

_of the total disputed property he has purchased_iand measuring 12-kanal

. ¥
e

chmdn? Depa"mm ‘.‘
smtons Cour! Mardan ;')}

' 'PW—IQ namely Asif Khan Advoeate stated that" certaln'.
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from the defendant No.l vide a mutation for a sale consideration of

Rs.700000/-; and that the plaintiff has got no concern whatsoerer with -

* the same. He lastly prayed that the surt be dlsmrssed Thereafter, the

. defendants closed thelr evidence.

-1 have heard the arguments of the learned counsels for both partles

and have also perused the record. My i 1ssue-w1se ﬁndmgs are as under

+ ISSUE No. 2.

A The burden to prove this issue was . upon the -plaintiff. The |

plamtrft’s case is that he is the owner of the disputed property. The record

of the instant sult reveals that the plaintiff had earlier, too,_bﬁled two SllltS,

1.e, (i) the suit No.271/1 of 12.9.2002 title_d “Murad Ali vs Mst. Khalida
etc.” and (ii);the suit No. 143/1 titled “Murad Ali Vs Sultan Muhammad”.
~The attested photo- coples of the suit No0.271/1 and the Judgments therein

mcludmg the Judgment of the learned appellate court were submitted by

the leamed counsel for the defendant Nol during the course of his

arguments which are available on the case file while the attested copy of

the suit No.143/1 is available.in the shape of Ex.PW-14/8. Further, the
| ~ institution and dismissal of these sults have also been admitted by the
| plamtlff in his statement as PW-14: The perusal of the said copies would...-_,-,_ |
‘ 'reveal that the present defendant No.1 and 2 were arrayed as defendants
in the said sults, foo. The present disputed khasra numbers were also -

i included i in those sults and the plaintiff had asserted hlS ownershrp over

the same but both these suits were decided against the present plaintiff

and even his appeal No.106/13 of 2009 vt'as also di'smissed'as is clear

\’from the attested photo-copy available on the instant case file meaning

thereby the plaintift’ s claim of ownership over the present disputed.

khasra numbers was dlscarded by the competent courts. Rather, the

learned appellate court has held in concludmg para of its judgment that g

‘ the present plamtlff had no- locus standi to challenge the subsequent'-
* transfers of the property by the respondent No:1 (Mst. Khahda as she was

" the respondent No.l) in favour of the respondent No. 2 (namely, -Mir
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* Zaman as he was the respondent No. 2) and then respondent No 3 -

(namely, Sultan Muhammad as he was the respondent No. 3) Thus:- |

'competent courts ‘have glven ﬁndmgs agalnst the plamtlff regardmg the
B dlsputed khasra numbers and thls court has got no jurlsd1ct1on to Slt m.:

" appeal agamst the ﬁndmgs of the court of equal Jurlsdlctron ie, the court . .

- of learned C1v1l Judge and yet again this court has got no _]urlsdlctlon to L

~ sit in revision agamst the judgment of the learned Appellate Court i.e,
‘ 'the court of the - leamed Add1t1onal Dlstrlct Judge Takht Bhar Th1s
a means that the ahenatlons in favour of the present defendants Nol and 2" _

- have been vahdated by the leamed appellate court 1n the earher SllltS

Though there is sufﬁment ev1dence on the case file that the su1t for

i partltlon ﬁled by the. plamtrff’s mother namely Mst. Sheda and her aunts,-'j- "

- namely Mst’ Khallda and Mst. SaIeema was allowed and possession of )

- :thelr share ‘was handed over to them through the plamtrff but, the )

- ‘ possesswn was so handed over to the plamtlff in the capac1ty of spemal S

attorney for the said ladies mcludmg Mst. Khahda and legally Speakmg R

_said Mst. Khahda had -also become owner-m-possessmn of her share in-

khasra numbers mcludlng the dlsputed khasra numbers. ThlS fact has L

~~been supported: by the entrles for year 2000 in. khasra grrdawarl produced

by the plamtlft’s own witness as Ex PW-1/2. The sa1d Mst, Khallda sold e

- {out her share to the defendant No. 1. who further sold out property to the IR

defendant No.2 and these transactlons have been endorsed by the learned -

- courts. as agamst the plamtlff as explamed above So the plalntlff has

: nothmg to do with that’ much property The pla1nt1ff has further asserted I s

" his ownershlp on the basis of two mutatlons, i.€, the mutatlon No 266 o : .
. Ex PW-8/8 and the mutatlon No.407 Ex. PW-1/8 The plamtrff has ﬁrstly .‘ :" R

.trted h1s best to. prove that the- 407 mutatlon is Stlll pendlng and the

‘ revenue officials are not lntentlonally producmg the same but the PW—I . "' LT

e -”'namely Atlas Khan patwan Halqa has admltted in his Cross- exammatron_, . ‘1:. )

that: the mutatlon No.407 ‘Ex. PW—1/8 has been rejected on 25 03 2004.

Further, 1f it is presumed that the said mutat10n is stlll pendmg even then |

the plamtlff has falled to prove that the same has been attested and he has_. "

also not stated even a single word w1th respect to 1ts attestatlon and R

._be"rma%peyt Lo
Qopylnq Department o
@mtom Court Uardsa’ o '
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legally a mutatron does not. confer any title unless and unt11 it is attested

" So this mutatlon whether pendlng or rejected is of no help to the

."’: N

plamtrff In addition, though the mutation No.266 Ex.PW-8/8 was

-marlas but the record reveals that the plalntlff has sold out propertles

1 ‘,measunng 23-kanals and 10-marlas vide the deed Ex DW-1/2; 9-kanals
. vide the mutation No.365 Ex. PW-8/1; and 6- kanals and 3-marlas vlde'.'

~ mutation No 367 ExPW-8/2 in favour of the (i) defendant No. L, (ii) one . ‘

- attested in favour of the plamtlff to the: extent of 38-kanals and 12-1/2 -

Gul Rehman and (iii) the defendant No.2 respectrvely and ‘he thus |

extmgulshed his ownei'shlp in the relevant khasra numbers. This fact has

also been admitted by the patwarl halqa (PW-1) in his cross- exammatlon _

by statrng that the plamtlff is no more owner 1n the dlsputed property

of mutation No.407, he has exti_nguished his -ownership_ which he had on

In short, the plaintiff has failed to Iprov_e his ownership on the basis "

the basis of mutation N0.266 and his claim of ownership over the

* disputed property/khasra numbers has been repelled by the competent

‘leamed courts through the well reasoned _]udgments regarding which this

* court has got no jurisdiction even to pass any opinion about much less to

set aside the same. Hence, the plamtlff has badly farled to prove this

‘ ~1ssue therefore, the issue No.2 is decided in the negatrve

_ISSUES No. 5 and 13:

The burden to prove both these 1ssue§ was upon the defendants

The plarntlff has filed the present suit u/s 8 of the Specrfice Rehef Act

1877 (heremafter called the said Act) for success in Wthh it was of
" utmost 1mportance for the plalntlff to prove his ownershlp over the
: drsputed khasra numbers but he has failed to prove his ownershlp as is.

clear from my. findings on issue No.2 above Further, though the suit has

been filed under _s_ectron—v8 of the sald,Aet but the contents of the plaint

" read with relevant portion: of '~plaintift"s' stater‘nent on page44 of his
' exammatron-m—chlef would reveal that the plamtnft’s case is that he has

'been dlspossessed otherwise than in due course of law, therefore,- the
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. plalntlff should have ﬁle a suit for restoratlon of possession under
Section-9 of the sard Act Further it is clear from the record that the main |
contestmg defendants are co-owners in the dlsputed property and this
fact, in my oplmon is very good defence for one co-owner ina suit for
possession under Section-8 of the sald Act ﬁled by another co-owner. In
addltzon, if the plamtlff is presumed to be a co-owner even then a
co-owner can- recover possessxon from defendant co-owner only through‘
a suit for official partition and that too, only if the defendant co-owner is -

‘found in possessron of property more than his entltlement Otherwise the |
- plaintiff co- owner cannot ask for possession of specific portion of joint-

_property whrch is in’ possessron of the - defendant co-owner whose

| possessron is commensurate to his ownershlp in the joint-property. As the “
E plamtlff has failed to prove his ownershrp over the disputed property as
:explamed above, therefore, he should have file a suit under Section-9 of -.
the Specific Relief Act, 1877 and that, too’,' should have been filed within
time. Though the collective share of Mst. Khalida Sheda, Mst. Khalida

"and Mist. Salima was partitioned through the partition mutation from the

~ other co-owners but no partition in between the said ladies had taken
place -meéning thereby all the said ladies were joint-owners of their

.collecttve share, therefore, had the plalntxff been a co- owner in the Joint-

property even then he would have not succeeded in recovering possession

from the co-owners/the contesting defendants through the. su_1t under ... -

~Section-8 of the said Act for reasons explained.above.

In light of what has been discussed above, th_ere is légal defect in’
the suit and the suit is also bad in its present form and the suit is liétble to:
-be dismissed on this score too. Hence, the issues No.5 and 13 are decided

~ in favour of the defendants.

ISSUENo.3.  °

B Though the issue is not properly framed because limitation for a
suit /s 8 of the Specific Relief Act, 1877 is not-six months but it can be

decided -on the basis of available record and complete justice can be

PW,’”‘& Densraneni
- %“?%Yf'}_‘_r“?\m Margan -/
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done between the parties, therefore, the error in framing of this issue to
the extent of period six months is not fatal to the merits of the instant
case. Hence, I proceed to disposed of this issue in light of the available
record. Though, sufficient evidence is available on the case file to show
that possession was handed over to the plaintiff in the capacity of special
attorney of the above ‘mentioned three ladies but the instant suit is for.
recovery of possession under Section-8 of the Specific Relief Act, 1877

for which the plaintiff must have prov& his ownership first. As the

plaintiff has failed to prove his ownership _ovér the di_sputéd property as is

clear from my findings on issue No.2 above, therefore, -this issue has

become redundant. Hence, the issue No.3 is decided accordingly.

/|SSUE No. 4;

The burden to prove this issﬁ_g was upon the plaintiff. The record
of the case reveals that the defendant No.l has ‘purchased property
including  the disputed khasra numbers from Mst. Khalida vide the
registered deed ExDW-1/1 and the p_laintiff‘s claim of ownershib-p-in-
possession over the same has been .discarded by competent courts as
explained in my findings on issue No.2 above. The record further reveals
that the said Mst. Khalida along with two other ladies became owner-in- .
possession of property including the disputed khasrsa numbers vide the
partition mutation No.265 and entries in Khasra girdawari' were also
corrected in light of the same as is clears from entry with red ink for the
relevant year, i.e, 2000 in khasra girdawari Ex;PW-l'/2. The learned 1
counsel for the plaintiff could not point-out as to what illegality has been
committed by the revenue authorities in doing s'o.l The learned counsel for
‘the plaintiff argued that the mutation No.407 "has been intentionally
misplaced by the revenue officials just to legalize the defendants’

possession Over the disputed property but this argument has 1o force

" ' because the PW—I patwari halqa has stated in categorical terms that the . -
' ~ said mutation has been rejected. If the same- is presumed to be still
| pending even then the same is of no help to the plaintiff as explained in

my findings on issue No.2. e. Further, the plaintiff has himself

- . .

Yy 3
l | B3 Trys Coph
., . " 0> - /! >
i EXAMINE "
L { e ‘:’:?‘/lng De rsne j
<=3 22001 Coyrt 2ap . —
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T
sold-out property including the disputed kha'sras'num'bers in favour of the
- defendant No.1 vide the deed Ex.DW;1/2. Hence, the issue No.4 is

-decided in the negative.

 ISSUENo.6:. -

Inlight of my above issue-wise- ﬁndmgs this issue has become

] | - redundant Hence, the issue No.6 is decided accordmgly

S K

ISSUE No. 7

The burden to prove this issue was upon the defendants The
record reveals. that the defendant No.1 has become owner-i In-possession
of the property including the dlsputed khasras numbers vides the deed
ExDW-1/1 and the deed Ex.DW-1/2. The learned appellate court has
held in its ﬁndmgs that the plaintiff had no locus stand1 to challenge the
deed Ex. DW-1/1 as explamed in.my findmgs on issue No.2 above while _
the deed Ex. DW-I/2 ‘has not been challenged by the plamtlff in the ‘

instant suit. Hence, the 1ssue No.7 is decided i in the afﬁrmatlve |

i
i, - ISSUE No.8
|

The burden to prove this issue was upon the defendants who have,‘,_“ -
farled to produce any evidence in thls regard Hence, the issue No 8 is

decrded in the negatlve

ISSUE No.9

In hght of my above issue-wise findings, the plamtlff is not
entltled to any relief u/s 8 of the Spemﬁc Rehef 1877. Hence, the issue

< : , No.9 is dec favour of the defendants.
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ISSUE No.10,

Though the dtsputed property is 51tuated out side the local

' Jurrsdrctlon of this but court. but Government officials have been made
party m the mstant suit, therefore, the suit had to be tr1ed at the Head . =
Quarters, i.e, in a Clvrl Court functlonmg at Mardan Further the

defendants have been contesting the suit for so many years and they have ‘

o also produced complete ev1dence as they desn‘ed and it would not be justl

to. return the suit at thls stage. In hght of what has been discussed above,
the issue No. 10 is demded against the defendants .

ISSUE No.11:

/ The burden to prove thIS issue was upon the defendants But no

_evidence has been produced in’ this’ regard Hence, the issue No.11 is

- decided in the negatlve

- ISSUE No.12: .

The burden to prove this issue was upon the defendant No.2. The
record of the. case reveals that the plaintiff has sold out property

measurmg ‘6-kanals and 3-marlas vide- the mutatxon No.367 Ex.PW-8/2

against which the plaintiff had also filed the suit Ex. PW—I4/8 and he has' |

admitted that the same has been dismissed., The record further reveals that

the defendant No.1 has also sold out property measuring 12- kanals vide
- the mutation No 471 Ex PW-8/3 and the same- has not been set a31de t1ll

- to-date. Hence, the defendant No.2 has become owner to the extent of

18-kanals 3-marlas vide the above mentioned mutatlons The possessmn '

" of 6-kanals 3-marlas was handed over by the plaintiff hlmself as has been
Aadmltted by him in the headlng of the plaint of the suit Ex. PW-14/ 8 while
~ possession of the rest of the property was handed over by the lawful -

owner i.e, the defendant No.1. Hence the issue No.12 is decided i in. the

' affirmatlve '

' : ‘a
mlng Denartnant i
eqsa)ens Coun, &‘tardm J
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" ISSUE No.1.

| The suit being for recovery of possession u/s 8 of the Specific .
Relief, 1877, it was necessary for ‘the plaintiff to prove h1s ownership
' ] o ‘ over the dlsputed prOperty which he has badly failed to prove as is clear,‘

from my ﬁndmgs on above issues, therefore the plaintiff has got no

o l - 'cause of action. Hence the issue¢ No 1is decnded in the negatlve
ISSUE No.14, .

In light of my above issues-wise ﬁndmgs the plaintiff has falled to

prove his case, therefore he is not entitled to any relief much less the

rehef as prayed for in the plaint. Hence the issue No 1s decrded in the.;-
' negatlve .

'RELIEF.

In light of my above issue-wise ﬁndmgs the suit is hereby
dlsmlssed Parties are left to bear their own costs. File be consigned to o
- .. Record Room after its necessary completion and compllatron ' L ‘
a | . Announced = o | A SR L
T 22-12-2010. ST KW’ R SRS
= _ _ ' _ Khalid Mansoor - . 1.~ -

- Civil Judge-1V, Mardan. |
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-Certlﬁed that this Judgment consnsts of fifteen (15) pages- and each_
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'[ ?f“ . INTHE COURY OF AABID SARWAR, ,
} = - AIDDHI()NI DISTRICT JUDGE-TH, | V[ARDAN
[ A ' ' Civil Rcvmnn No. | i/L Rof2014
|
Date Of Institution . e e 7012012
| . Date of entrusimcnl io thlq Lour[ ........... 13.00.2013
| Date OF Decision..................... 03.12.2014
Y Murad Alr s’o Muhammad Ali Khan /o Mohallah Rustam Khel,
2 Tehsil & District Mardan
............................. -o.... (Petitioner).
VERSUS T ' !

(1) Irshad Ali, Ex-Patwari Halga, (2) OK, 1akht Bahi, (3) Ial Said
Ex-Tehsildar (4) Zair Ullah Ex-Patwari IIalqa Mauza FFarozpur, Tal\h(
Bahi. I)lamci Mardan

........... '.,.....................,‘..(Rcsprmde:nts)

JUDGEMENT:

Petitioner Murad Al has filed the instant Civil Revision
against the order dated 19.12.2011 passed by learned Civil
Judge-I. Mardan in contempt petition No.57/6 vide which the
a;tmplical.jon- submitted by the present petitioner for initiating

contempt proceedings against the respondents was rejected.

Aggrieved with the satd order the instam civil revision
is liled inter-alia on the ground that the impugned order is

“wrong, against law and facts. The learned Civil Judge-l.

Mardan had not recorded any evidence and had decided the. 5
* / L ﬁu}/w , application in haphazard manner, so the impugned order is not
P} P
0 maintainedable in the eyes of law. Prayer in the revision is thal

. :._ e

on the acceptance of this revision petition, the impugned order

he set aside and the application for contempt be remanded back
to the Court of learned Civil Judge-l, Mardan with the
direction to record evidence and thereafier decide the petition

on rnerit.
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the respondents, who appeared and contested the revision

petition,

Briet facts of the petition submitted by Murad Al
(petitioner) before the Court of learned Civil Judge-1, Mardan
are that a decree was passed in favour of petitioner, for the

execution of which a petition was filed. Respondent Irshad

‘Patwarni Halga was dirccted to attest mutation regarding the

change of ownership, mutation No.407 was entered but the
same was not attested by respondent Lal Said. who at that time
was Tehsildar, Mardan despite the fact that both the
respondents were directed to attest the mutation, but
respondents in total disregard to the decree of competent Court
did not atteste . the mutation in favour of the petitioner and
lateron the same was rejected. Petitioner reques!.ed. for

initiating contempt proceedings against the respondents.

The learned Civil Judge-I, Mardan issucd notices to the

- respondents and on the appearance of the respondents, written

reply was submitted. During the pendency of the application

k ‘h‘}//,\‘\

the learned Civil hudge-l, Mardan afler hearing the arguments
of both the parties, rejecied the application of the petitioner

vide impugned order, hence the present revision petition.

I have heard the arguments advanced by counsel for-the

,-parties and perused the record.

Perusal of the contents of the application and the rccbrd
available on file reveals that a decree dated 18.04.2001 was
passed {or the correction of revenue record and attestation of
mutation in favour of the petitioner. The decree was produced
before the Patwari Halqa.and Tehsildar Mardan on the basis of
which mutation No.407 was entered but was tateron rejected

by responidents. According to the petitioner the said mutation

was rejected with malafide intention by the respondents by

neglecting a valid decree as well as order passed by the Civil

Mage 2 of 4 e
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Court, therefore, they are liable to be proceeded for contempt

of Court.

Undisputedly and uhdeniably reviewed decree dated

18.04.2001 was passed in favour of the present pe;tit‘ioncr,

when the said decree was produced before the revenue staff,

mutation was also entered, when the petitioner was asl:<ed to

deposit the requisitc fee as well as taxes chargeable on the

attestation of mutation, same were not deposited due o iwhich
A3 the mutation was cancelled. Petitioner was having a decree in
) his favour and he should have approached the Court for the
execution of the same, it is the duty of the Court to execuic the
said decree accordingly to its spirit. The petitioner instul‘.ad of
resoriing to the Court of learned Civil Judge-1, Mardan for the
execution§decree in his favour filed contempt apphcatlon
ignoring the fact that if an execution petition was filed before
the Court, mutation according to the decree would have been
attested, bui’,hc himself took the decree lvo the revenue staff for
attesting mutation. Mutation was entered but lateron canéclled.
No order is passed by the competent Court to direct the
revenue staff to attest mutation rather pctiiionef himself went
to thc office of revenue staff for attestation of mutation, 50 the

assertions of the pumonu is not supported by any express

\& L/ % \;'/ X plovmon of law.

\UQ""

I Needless to mention that initially the vevenue stafl was

I \
nl.'\ .

e not made a party to the suit but even then if the revenue staft is
not party to the suil they arc bound by the Court decree and
they have to comply the decree. It is also admitted that
execution petition in (his respect was filed before the Court,
which was pending [or the execution of the same decree. There
15 a growing tendency on the part of the ltigants to file
frivolous application for contempt of court against the revenue
staff/public servants who in discharge of their official duty
pass orders adversely effecting their interest, whilch is

condemned by the superior courts.

Page 3 of 4




As the exccution petition was pending for the execution -
of decree, so the contempt application submitted by present

petitioner has been 'right!y rejected by the Court of learncd

Civil Judge-1, Mardan. No illegality, irregularity, misrcading
or non-reading of record is observed in the impugned order, so
as to warrant interference by this Court, therefore, séame 1S
maintained and the revision petition being devoid of' merit,
stands dismissed. Requisitioned record alongwith the copy of
this judgment be returned forthwith while file of this Court be
consigned to the record room after its nccessary completion
and compilation.

Announced: sl ) ,\5\
Dated: 03.12.2014 - \@/ (a\ka%\/w” -
.o (Aabid Barwar) j

Addl: District Judge-1I1, :

-, Magdan o |

' A.{H’!\;’: f‘:..’éti"f!.f{ Judge” ‘

CERTIFICATE : Y hladan _ )
Certified that this judgment consist of four (04) pages, each ‘

has been read, checked, signed and corrected by me wherever it was

| G
(Aubid Sarvar) R
Addl: District Judge-IIl,
Mardan

necessary.
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CIN THE COUR"' or PRESIIHNC OVFICER, RV EE
APPEL LATE COURT NO v, MARDAN

i e s

Murad Ali. . Appellant. i
. S Versus. : h ,E
Trshad Ali, Pa-l,waﬁ cte. ” o ' Respondents. %
" Date of Institution. I - 22022007 - : 1

Date of Decision. ) : g ' S 507‘07.2008. A ‘ ‘

VAPPENLAGAJN¢| uv(nawnxnv , o ]
D.O.R MARDANDATFJ1\07JWG ' e 3

2.OR,

AORDER. :

: _ My this order will disposc off the present appeal submitted by
,Mumd Ah against the order of D:O.R. Mardan dated, 18.07. 2006 whereby an
I ﬂpphcatlon of the appellant for conducting an enquity, Laking nccessary action
o < ! against the pwsent respondents and for correction of Revenue lccmd was filed : i
.wnhout fi Lll'th(:l action - ' :

Bucf f'lcts of the case are ﬂ'lat the petitioner lnssubmmed an a)phmhon R ’

to the DOR Meud*m for the. correction of Revenue record and for taking
t the concerned revenue oﬂlc1als the DOR, has filcd the

" jecessary action 2 agains I
'1pp11<:atlon vu:k his ordm “dated 18. 0, 2006, hence 1hc present @ ’!ppe'ﬂ o CE

file pcmscc Ihc' conccxm,d Pa atwari produced

- the rclev’mt rccmd wherein it reveals that the '1ppcll'mt has sold -his owner shipy .

= therefore hes not cnmlcd ta keep: Girtlawart i his name. ‘Marcover it reveals that , |

. ‘nothing illegal has, ‘been dong by the mspondcnt and what ever has been donelis : ‘
stuctly in accoxdmcc with the tand revenue Act md the rules Immcd there undets ’

g . DParties plcsem casc

I .
.1hmu phyw.al and Lu.uml pnwlum oi “the

Kcupmg in view the
al there 18 no forec in the present appeuldis

casce, | have come to the conclusion th
hereby filed without further action. No oulu as Lo cost. -

. Anno_unced. L
- -07.0'7,20081

Y

mmer!ﬁeader

A
}Jd Ieenulcamnntmun v Cuift
Mardan Bivision’ Narw ’

}J»»L/ /3/
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