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BEFORE THE SERVICE TRIBUNAL. KHYBER PAKHTUNKHWA,
PESHAWAR.

Appeal No. 1395/13

Momin Khan S/0 Umara Khan R/0 Charbagh near Tablighi Markaz, Tehsil Takht Bhai, Distt 
Mardan, present Field Kanungo Tehsil Takht Bhai Appellant

VERSUS
1. Senior Member Board of Revenue, KPK, Peshawar.
2. Commissioner Mardan Division Mardan.
3: Deputy Commissioner, Mardan.

Assistant Commissioner, Takht Bhai. 
f-, District Kanungo, Mardan............................. .......... .Respondents

Appeal U/S 4 KPK Service Tribunal 1974 the Order of Commissioner Mardan
A2ainst Order Dated 31.05.2013 In Appeal No. X Instituted on 15.04.2013 And
Against The Order Dated 30.08.2013 Of Senior Member Board Of Revenue KPK
Peshawar Through Which The Departmental Appeal Was Dismissed.

Respectfully Sheweth; 
Preliminary Objections:

1. The appellant has got no cause of action.
T. The Tribunal has got no jurisdiction to entertain the appeal.
3. The appeal is hopelessly time-barred.
4. The appellant has not come Tribunal with clean hands.
5. The appellant has no locus Standi to file the appeal.
6. The appeal is bad for non-joinder and mis-joinder of necessary parties.

Joint Parawise Comments on behalf of Respondent No. 01 to 05.

Reply on Facts;

1. Pertains to record, hence no comments may be offered.

2. As above.

3. As above..

4. As above.

5. Incorrect. The Inquiry Officer conducted the inquiry properly and as per rules, 

wherein it has been proved that while holding charge of Patwar Halqa Feroz Pur, the 

appellant recorded wrong entries in the daily Diary No, 102 and 106, dated 

05.12.2000 and 09.12.2000 respectively that possession of land measuring 31 kanal 

15 Marla was given to one Murad Ali who in lieu thereof had to transfer land 

measuring 09 Kanal in favour of Gul Rehman and Mir Zaman as. per terms and 

conditions of compromise between the parties. The said land was transferred in the 

names of Gul Rehman and Mir Zaman through mutation No. 365 and mutation 

No.367. But entries in the Khasra Girdawri were not changed by the appellant 

according to DD No. 102 and 106 in the name of Murad Ali and, thus committed 

misconduct. As a result thereof, the Inquiry Officer recommended stern action 

against the appellant. Therefore the penalty imposed upon the appellant is just and in 

accordance with law.

6. , Pertains to record.

7. Correct.

8. No comments.

*■'
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Reply on Grounds is as under:

Incorrect, the judgments referred to have been delivered after applying due course 

of law and a:s such same are completely in accordance with law.

Incorrect, hence denied.

Incorrect, after carrying out proper inquiry, guilt of the appellant was proved. That’s 

the Penalty imposed and maintained in the appeals, is legal.

Incorrect, the impugned orders are in accordance with law and rules.

Incorrect and denied.

Incorrect. Inquiry conducted by the Deputy District Officer (Revenue) manifests that 

illegal act has been committed by the appellant and as such he has been punished for 

his misconduct, 

vii. Incorrect;

Incorrect. The orders are appropriate and suited to the misconduct committed by the 

appellant.

IX. Incorrect.

I-

1

11.

IV.

V.

VI.

Vlll

In view of the above, the appeal seems baseless, therefore it is requested to be dismissed

with costs.

District ^nungo 
Respon^nt No.06.

Deputy Commissioner
Mardan Respondent No. 03^

Assis'
Mardan ̂ kpohde^

issioner 
No.04

Assistant (Jomi 
Takht Bh^

Commissioner 
Mardan Division Mardan 

Mardan Respondent No. 02

loner
espdr dent No. 05

enibr MemberS
Board of Revenue «& Estate 

Khyber Pakhtunkhwa Peshawar 
Respondent No. 01

>
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BEFORE THE SERVICE TRIBUNAL KP. PESHAWR.

Appeal No 1395/2013

Momin Khan Qanungo VS S.M.B.R KPK, Peshawar & Others

Appeal Under Section 4

Re-Joinder on behalf of the Appellant in response of 

Comments submitted by respondents is as under;

Respectfully Sheweth:-

Preliminary Objections

1. Para No, 1 of the preliminary objections is incorrect, the 

appellant having a cause of action, because Respondent 
No, 3 illegally, without any lawful authority imposed a 

minor penalty against the appellant.

2, Para No, 2 of the preliminary objection is incorrect, this 

honourable Tribunal have jurisdiction to entertain the 

appeal,

3, Para No, 3 of the preliminary objection is incorrect, 
appeal is not time barred and a few days delay is made 

due to bonafide mistake of filing appeal before wrong 

forum and an application for condonation of delay has 

been filed and according to law it is condonable.
4, Para No, 4 is incorrect, the appellant come to the Court 

with clean hands.

5. Para No. 5 is incorrect, the appellant is penalized and 

two increments for two years hove been stopped so how

h



appellant have no locus standi.

6. Para No.6 of the preliminary objection is incorrect.

Parawise Comments ore Incorrect On the above score as 

under
Para No. i to iv is admitted therefore, facts are not 

necessary to be mentioned.

I.

Para No. v of the factual objections is totally incorrect, 
not according to law because the said allegations leveled 

on the present appellant has been completely brushed 

aside by competent civil courts and all the suit filed by the 

concerned person Murad AH is dismissed by civil Courts 

and even appeal, revision and second revision upto High 

Court has been dismissed and allegation regarding Daily 

Diary No.102,106 dated 05-12-2000, 09-12-2000 and 

mutation No. 365 and 407 etc which is leveled in a civil 
suit by the said Murad AH for which Civil Court framed 

proper issues and produced and examined revenue record 

by concerned people and Civil Court Completely thrash 

the entire evidence and dismissed the suit of Murad AH 

But the Inquiry Officer made summary inquiry under 

influence of one Murad AH illegally suggested penalties 

for the present appellant and even though said Murad AH 

which is mentioned in Para No. 5 also file application to 

D.O.R Mardan who conducted inquiry and the appellant 
was declared innocent and application was dismissed. 
Appeal, revision up to SMBR were also been dismissed. 
The Inquiry officer without attending the original record 

and keeping in view the responsibilities and liabilities of 

the Patwaris not taking into consideration the previous 

allegations and orders of the hierarchy unlawfully 

recommended stern action against the appellant which is 

illegally been accepted by Deputy Commissioner.
{Copies of the entire suit, orders, judgments and appeal 
etc is hereby attached)

V.

I



: .<

x' I-'

V/. Para No. vi, vii & viii needs no reply.

Replay of grounds token in the comments is os under;

i. Para No. i of the grounds of comments is incorrect.

Para No. ii of the grounds of comments is also incorrect.11.

Para No. Hi of the grounds is incorrect, because the
I

Inquiry officer not honestly conducted the inquiry because 

the said allegation was once turned down up to SMBR 

and the Inquiry officer due to the threat of Murad AH 

suggested penalties because one Murad AH is one of 

chronic person and whenever any revenue officer or sub
ordinate to revenue officer i.e Patwari Halqa or Girdawar 

Circle not do anything according to his will, he file suit 
and applications against them, because of this threat the 

application was illegally maintained. Even no complete 

opportunity was provided by investigation officer at the 

time of departmental inquiry.

III.

Para No.iv is incorrect; the impugned orders is incorrect, 
not according to low and is liable to be set aside.

IV.

Para No. v is incorrect.V.

Para No. vi is also incorrect, while the ground token in 

appeal is perfect and correct No impartioiinquiry has 

been conducted, civil Court decrees, judgments & orders 

up to High Court has mode it crystal clear that present 
appellant acted rightly under section 42 of the Land 

Revenue Act 1967 and not mode any illegql acts or 

omissions because one Murad AH wanted to transfer 

Khasro Girdowri of the entire property in his name and 

wonted to deprive other decree holders from the fruit of 

his decree. Therefore, the penalty imposed is unlawful

VI.



and liable to be dismissed.'4

vii. Para No. vii of the comments is incorrect and that of the 

appeal is correct. ^

via. Para No. viii of the comments is incorrect. The impugned 

order is inappropriate and passed without applying 

judicial mind.

Para No. ix is incorrect and the appeal is correct and the 

appellant relying on the judgments of August and Apex 

Court reported in 2017 SCMR 56, CLC 2016 page 377,
CLC 2014 page 1418 and PLR 2013 Peshawar D.B 426

IX.

It is, therefore, humbly prayed that the comments ore not 

based on truth and going to support illegal order, therefore the 

appeal may kindly be accepted.

Date: 30/01/2017

Appellant
Momin Khan.
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-■■ •♦Res'p'ec.tfullv.'Shiowp'tHv ?
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l.v / Thdt'.the. tjtled. Reyision/,^ dismissed ,b;Y/:i:l:iii/Hq:hG)ij?^^was ;

Court,; vide .judgment-and decree dated-:; l-5-.O6;2015, ■. .though,.' -■,
■ -^p.etitio'ner ■■qlongwit,K---co.un5el

present ihdhe-^purt^Koyydyer}/ 
: due :tp 540/201^; titled' ''Murad .AliVysv^ My;;;-!^^
othefs"Y amongst connected ■petitioni;^*di^-;fecr<arng;'i:qs£

- ■ y ■ vvhereinr ;seniQr-:dol^pt;Ab)dus Sottor rKhont-AfyQPqWsj^rfee'

-..Court Of Pdkistdn. wa5 notravailoble and wa^bys^^fef6r#'.iln^>^S

. -. SuprerTve.-Court. Of .Rgkistqri,: therefore, -the caSevrjofi'p&sfele;
. -to be-.h.eqrcl/; orgued, eve.n otherwise, instant;■.cg's'e;i

•was

: :*•

•.
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is ^sppsei^idnt^pv'-O"-'" 

ie:;.sqme/drtstat^t .■/
■ -,.'t '-A ':' •> ■'

nor be arguedAbuV astohisHihgly-

.

■ ■■■ disposal - of''the
^ -petition ■eould heifhehbe'-^

,the. judgtTien.t:.: is.'silerit;'. regarding 

petitioner-'-.while -Gou of respondents ■ hd.v^
presenGe;'pf::ppqr^sdi:-df-4he^:

• I

hove/beenr-marked
presentRdlthGu:gh:dll,;ofthem 
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• •-r • •

- 2,. Jhat ■ this .:Honoufab^ Court decided case ,pt-peTitiorverv;fifhouf.■
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- to proyf.de ;opp:odunlty3^^ r ‘
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V
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e:'

r
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4 ■''
; similarly; judgment dated 15.12:2011 of the ApexISupr^rfie^' '' 

.Court- of-Pdkistoh -in case of "Muhammad Yousdf- vs. Ajab' Ndor'&': : 

others",; C.A.No,l>9,P/2009, has hold

^r:m :
•.Jr

as under;
.

f ■

"We woufcf not Cifee'to comment on t/ie ar^uments'-atfifress^’af',
. tRe 6ar 6y tile .Cearnecf connseCs for tht parties on tile merits of - 
t^£ case. Once it is >yrit Cargejrom tAe impu^netf jmf^ment tfiat ■ ' 
t/te.cajse .was decided witfwiLt fiearing/tfie connseC o_f te' parties/ ■ •

-■ wt^do not-mkif <0U be said to Aave bten-da^if^:^ 
jiLStfy.. ;Dilj . syste^^ of justice,: .

entiaCfy .i^etsari^. Cawyers have a -roCe as i^c^rs’of■ cmtrt 
■are- eyes ^.earsj^ t/te court::DecisianVof 

.. tjieiir ,assistance amount to negation of tlie -wftofe systernV.'--^
: y^e^fiave :bieln.toU}-tkay was fteaitf.ann^ JtfieViay^^ '

■ 'wfen tf^rtdwyers^fnjview of PCO an(£^^^^^
: on strif^,: We,, tferejorei^^'’^^^ feet fzrsaadejl- to 'maikiaiii: [the'■

■■■ reasons d:iscussef :;a6bW-.)^^^ .
. ^is apjjear.set asufe-tAe impu^necf jutfpment antf seruf ,tfi4.case to - 

HipA :G6urt-.fo,r decision afresA. after rftearinp . tA:e .counisef-af .tixe . ■ 
part’ies^,as',i.t is -dn-oftf case, fie decided vyit/tin/a tyenbcf -'of tWp'^ 
•monfe'-; "■ ■ ■■

- • --(k

• 15 •
*. ess. ;

•.V;

'

jn -view :of:.the aforementioned iudgmenlsjtofijthd Apex; ' . 

Supreme; Gburt-rof Pakistan^, petition of petitioner,irrriay'ialso.rbbV f-" 

■ '■estoredfn.its-origfndt form by- 

: .in;;the,best interest'pffjustice and equity.

(.Copies of iuDGMENT-dated 10.01.2013

.*
'Siting judgmeofddt'ed J5;06:2b^iv5----'re-v :

-V

•*.IN G.A-No;i:p9rR/2008.ANC;G:;P
t^o.l i 6-P/2Q08..and-Judgment

dated 15.1.2.201 i i'N;C.ANal'6Wp/2009: ■ '
ARE attached-AS ANNEXURE "B" & "C"). :

4. That there is. no. legal; bar to i 

. .TS.06.20T.5, 'for being : passed without
re-visit the innpugried.:jddgrhent:-ddted;'

_ . assistanqe-.of;courisel-& .
pefitioner, thereforev the judgment of this Hohdbrdbi'e-C.oort:h 

.. t.o. be.'re-yisitedf.fdr-the

t
;.

eds 1

...........................................purpose of fair .Rl0y;;^i^;:jbsjibe;j;dnd,
petrtiGnef .may-ndf -be;knocked out qn the. bdsfef: jbcKrjjbdjSs/-;^^^^

Pakisfan;;:jn.,;:K.:jad^meht^ 

wheeby such-likbybd^.frihtsiiha'ijb'

• *:*:
• ;•

.... ^Pex'CSuprerne- Court -of

J-TOD AY. - repofted :in -PLp. :20C)3fiSCV24,

^ 'f f'*'i'j':°0ecfv;Qnd ■■ in another . jud^l^v/^f: YOfi:

compr.isirig. of,. l,4'Judges., of the Apex Supreme 

reported in-PLD 20fO-5C 483,

•A*

d.dUrt;
aUL JOfS ' :GoUrf of'.'Pakistan 

whereby pnnQipife'bf audPa<fdr0m
partem was-eguated with’the natural justiice. •
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p''.
:ThoHhe tife.Spelityh wgs:pne amongst fourcoriSPcteP; pWitipnsK 

and ttierevvyps-pppiic^Dnvfor adjournment.on peh'dii PtfcdGns^P 

forano.tln.er'con'neGtedpemidn, therefore the^ma^^e^:W6uJ:d:eilh^^:r
■adjourn; pit pit^vappljdatipn for adjournment-^vyqujd .fallow'tPr ■>
. rejeGtion bMhp.samfe-drguments in rest of thetoqses^PIdrh^ve-

; been ; heardi; ibuhipeither the application forSdi^umS-^asr";

;

• :

rejected/' nor • such offer was mode by this Honbu'rabie 'Court-to ■
argue case iri suph: li^et situation, therefore, ■dispiissingppetitiompf P, 
pefitioner ■ hgs ,.parsed- grave miscarriage of justice hence jtie '.

' impugned judgment dhd decre 

. hearing-of Q.R:t%[o723-P/201:2

.. ..
e required io'be.re-yisitedbncftre- ■■ 

to secure.the;^nbs"bf j£)siice; ■, so as ; :
; f}:'

/That .phyi-OtbOpgrbundj' '^ith the permissiOhjWthistHebbijiiBiet;

Court; Wilteeitakpegf theHme of arguments.^;

■6; ■

' • '•
t ',■ ■■ ;lt.is,:thei:e9re,::tttgsf.hum thdtj;dn;gccdp|drtGi
instgnf ^eyi^^^:tjetifidfe:the:.impugned judgnnedh§::decreB;.ddtedr j

;.15JD6;20t5,Phe^,p!P^e;be;revisitedvanddh:^::rtc(fKife^

NoJ23-P/2Gl;2;;.;nngV ;be re-heard and’ heji^^JjggeptBvidedV’ ' 

DpportUtrityrb.bB:represehfed by the counsef 'gfibb-chi^d^fer

purpose of assistance of this Honourable Court,bops to secure the 

©rvds of.justice-. • •••• .'.rv'

. M

e.ph ;■% • • ; • '

••••
:•

I*. ’/

\ • J

' v’."

1. Through f V,.-; : .

AMIN/UR.^RiWA'^., 
advocate;

Dated:. 29.07.20 i‘5

. N O T E: ^ .

1

\ 'V '

iis•;.
It is Q fif cQse for'reyieW'. 'v
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;;.A.p;y-0:(b>\:fE.v /
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PESHA War HIGH rnuPT i. •

PESHA WA R .t;
r .*

.*.
OKDER.SHT.T-T' :• -T;

.

Date of Order of 
Proceedings .

Or.der of other Proceedings with-Sign'ature of Judge. ■

1 2

• 11.09.2015 Review.Petition No.lSO-P/lQlS in C.R.Nri.723-P/2f)12:
;

i

. ' •

Present: ■Ms Abdul- Sattar Khan^.c&v'Amin^r-Rbhman^ 
Advocates for the petitioner:

I . -

*.f***** ■
v'. .

; ; •r; ^
-WAQAR^.AHMAP' .^single •• '' ;

'r. •

;drder;;Rprop6se to dispose pt'the'^mBtaht Re\^^:pSiti6h 

.Na;150>P/26l5 in c:R.No.723-P/20i:2..:^::.syeU:.,as:;the 

Gonnected. Review Petitions ^ip:^/.l•4;6>P/20:l;5^
;

y . •

: :
^•P/20;15 .in ^ C.Rs. . No. 1543/2010; •& •V;743.-?P/20I0'/

. . irespectively as they arose out of one and the' .sdme •,
f

Judgment.
•.r*•:

r

2. In these:petitionSi the, petitioners-'see^ 

of. the. judgment and decree dated l:5.06v20is, 

.this : Gdurt,;

r .*

i
p^sed- by

Civil Revisions; bearihg Nps.723-P/201.2, 

;1543/2010-and 743tP/2012 which-

m

, vv^f’e •; .dismissed;;: on

.•K;,merits.' :
t

'■■Ur
. ,r :]-• "v-■3-: The learned courisei.; contended; jiiat.^ 'all --thd

; •-

B
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2 • •*. • :

i-eviskiii-jjetitipns were-connectea^iTiatters'i-Wkh.'aKQ^ 

..G,.R,lf,ci. l-543/2010 and- all the ;petitibris . werb?'fixe'ei- :fop 

hearing before the Court on '1'5;06:20i.5;'hi^;fh

as hisMeamed counsel feo^ere ^pres^tidferbrthe

: A*
■jl

■/

%

y
r

epetitiprier t’
V-’

... : v’-.; .

;•

■Court :;but-.:the senior counsel Mr/; Abdul ' S.atthr;-\ .Khanv•*
Adyqcate in the connected C-.R;N9:r543/26l6-’was; not 

present, before the Court. hav.mg..;p'ne tb.rlsldm.^^^

-i

• ..•

attencl..some cases before the Suprerria.Cburt of

that :this:.Hon'ble Court decided .lhev-cas.& of .petitioher .bai

•V-

;
•r\:'

no-tproper.opportuniry. pf-hearirig'-^ybs;;"prpv^

v-
;V ■ . leai^ed- qouhsel for.--the .p,ehti6ner.;;;;whO-:.,\Vas'.-pf'eserit-^•: • S *

..C6uiti..>yas. marked absent and.: even o&nvise 'it' was^

■■ ■ ■ ................................................................................................................................. '

•;* • *
• • :

. • -.
^possrble:forthe learned counsei;ibbtHe:petitiorief^d.^bfgbe 

tae'titlp-jjetition in absence;rif; ti^;:lfe^sa:'^ns:e)-br^
t' r

-.*•
•V

I.

petitioner in the •;
connected pebtipn, ■ thus.-, ; the .propnety^ 

dem&ds to-restore the-civil reyisions.^d- decide tbe-sahi'e'

opportunity .;0.f.' hear.in.g-ap.-'.th^. 

petitioner. The learned' ■ counsel- 'in-':-supp6ft;

^gurpents- placed : reliance;- .^on;':: - the^' [^kstC be^ing:

1

; ••
\

on. merits by providing an
ij.-*.•

1

'.v

No;(?^M;i09-p/20a8; ■

•V - ..

• ..

r*

:.

k
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".vt:Jr
3 •* •

V*.
P-’ *. • •;:

ju^griieht'.'dated 15.12.2011 of. the apex* Gourt::rn(tHe'-,c^e
J

/ ■

Vs-'. -Ajab ■.■■No6r.'-->'&d: -'6theirs,|;6!f ■-.'Miih^mad : You'saf
*'• ! * *•

;(C.A:M6:16?.^P/2009)..- '
i' :• *;

Arguments heard .ari;d:;i:e'6drd.p,^‘rused; ’ ,^

The review applicatioh'7*petitiDn..could ;not be,k

:.

I'.-S.*.

an alternate- for an appeal 'as the';-court cpuldTiled 'as*

-review its. order only, if falling, .within the:.-,limits

*:
prescribed- by order' pi^defrl .,^P..G.--ahd thefs^ev.

1y:

.could -be Tiied only when some 'he^7TaCtsV'ahd*T^^V

■matter'or evidence which, •afterexefcise-'oT.itheydiUg'e^^^^ 
".7'.-, ••■•vV ;'-.v J,'
iv.'.■ /.

•was .ndtwithin the'knowledge: d.fpelitioner'and:CQuid- not

:' h".

4 ‘ :

['■■■

V.. •,l.
bd'.pfoduCed- at. the time when-:thd;d'ecree;w.aS,:p^sed‘br-|:

order made, or account of some-mistake,, appearinghn the
*.' . ... -•■•; 

face:-of judgment /.' order. Application .Tor- 'revi'e^^^^
:.

maintainable for correcting,thdyeiror.-jn;.'t-heVjudgment'/.r. .
.y

-order arid not for correcting..the>w.rpng.de6i;Sip,h(,m
V

ti ;• •*. .
thereby that review was restr-ibted->''tO;-s6nie'',mis.take'f-6r-

:
V. M*.

* .*•' ’*•*.*'

error apparent on the. face of'.Tecbrdy, nphe^of -.-t^^^ /sai.d

-. •. *

.s \ • •**•*•'•* *1■ground-'is. available with the.-petid'orier :'as..-nei.tner; iri': t^^^^

fe.viewfpetition. nor at the tim'e -of.argumentS'at-.the'-'bari-J,
7-1

A)'v: 
4.-:-7

'' . V

t. /,
j •

f ••
‘7.-rf. \ ■

V*. •.^ '-I IS
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namely:Mr;; Amin ur^4K.
IS. aySabie.-and the. odi-er

■J

s.briior, counser .has gone toSupreme--; eburt>' 

■hiyil-revisions:

These.-jfbur

were the: oldest-on ;tj^:aiaiy:o;E c6ijft::ljeing••
: •

the;year;2010 ,& 20,11.
■ . ..

-t: In-the case of Mst. Shahida Zarin Vs Tqrnr

^ad^iddique, 2010 SCMT^- rri Q::h ^has-heemheld

■under:'-- :■

(( •o. XVII, R Hearing of arguments 
by court before disposing of cas^— 
Necessity--Hearing of argiiments by 
court before, disposing.;, of 
absolutely essendal under;-; ia\V-2_CQuft 
could not force

not

a party .to yaddressh 
arguments, but could at best affordihlin;^^ 
at his request an opportunitj^ to do sp- 
Principles

' hikewi.se in. the: ;case, of AHhiti;Rak}ia! aiid ritfipfe•:«

Vs Muhammhd Yousaf etc. PT I) tOQi ,,:;.it.-has'.
h :beeri held that:

♦ .• O. XXII, R.6 & 
VVhere a date was giyeh for hearing of 
the arguments but nope df the parties- 

appeared to address the arguments: Which 
showed that in fact they Were 
interested in addressing; the argiiments 
and indeed, did not wish; to addreW the 
arguments. Courts, held, were right ih 
considering that for the: purposes: oh 

R. 6, C.P.G, the; hearing would be 
deemed to have cOhcludeW :w 

conclusion of the evidenpcbf the parties 
in the case

\

not

*• '

vr-



I- . s

V ;

6i

. 4 .
The , hearing of arguments ivis not ;

• .enjoined, von the xourt 
" Procedure Code,. 1908 and,ajj. that
.said :.6n.. the. language, used ViriV;:R-^ ... .. ,,..
' '^;;:;Qrd^rXyin,C;RG, is.;thaHj^;the;pa^t^

_ VorivVitlieir ■ counsel: .want ■ ^itoAtoiress/^'^i-.Vfi'-vV 

.'^arguments, the .'.trial :Court;:5(ias';;td-.,‘'.g^^ ■.'i.'.':
them an opportunity to . do 

;V;h^Hhg of the;arguments-i^ !nOt:;^Sentiak':
before . dispos of the .;;ceSei.;.,lP:

■ argu'm.ents are not heard 
: : judgment is passed: the. hear^g. will^vipr-^;: 

the purpose of Order XXlti of the
Civil Procedure Code,1968 be deemed to

/*. • • . •*.J

; • *,
•' *-•

; .

t'

V'.••....

I-, •

.

have concluded with the conciusi.onpf the
evidence of the parties, but if, the
.arguments are heard, the s.tage at which, . . 
the hearing concludes is the brie.:wheh'
arguments conclude.
. ^ in the present case,;;althOUghva: dute :■ ; 
was given for hearing of the.. arguments\ : 
but none of the parties; ;apipeared. .-to: .V ^

V
-f •

t

address the arguments whibhvsho^ved’that; v 
: ■ •^ inV/fact they were notvVJnterestediJvm j; Vv; ;;; 

.addressing the.argumehts hnd; indeed, di^ '. ‘I: 
' Vhot .wish to address arguinehts. Ih; these;:-

I
I

t' '

cpurtsjfvbelbw^^^ were ; ... 
, ;, :, :right in.-considering that fbr-ihe pu^^^^

Of Order XXII, Rule-6 .GvP.G; the hearing .■
.. .wiii.be deemed to have;C.dncluded >vit^

!.: conclusion of the evidence ,6f the .parde:s^:^ 
■.'■:'in the.case”. . •.-vv".'--•v'''-.i

. 4 ••;
The bare perusal, of. the'petitibhS'WOuld.vs^8..

c,...'. ...i. *. *.•
■th.af-.,the'-petitioner:has not uttered;;;a;;sirigie:Sy,6rd'^ *. *. .

.merit,.o.f-the case in the memo oT app.eal'i'.hor at bar. despiteI

I
I
I

• ■ V'mentioned by the Court.

r

In the wake of above, discussion; .this, review .■9.-
t

. .-.

:'-.;i6:SEP 2©15
•H*

•: : •

I'-' '•ij-r-
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•r ^ •*
';Both: the .learned counsels fdi-'•■.the’.■ ;petitiQrie;S:vin;':tKrbe;

review petit^n,-cdnn.ected-
• •• V' r. • .

•. .
j-iipt discussed in
I '.v •• the judgments-- VstlierMQj^jeiieCgn' tWo•

:• •.

apex court Pneisi GP>te.lg6ip)2Q09:c m

- --VO
ounc^-durinjg/theiiays whBri 

.s.trilce,‘,in-.yieW';6f,:p(30^

;.l-judi^pnts oF the

■j. which the judgment anri
r* •

Fhe lawyefs community was 

deposition-of Judges, 

different circumstances,

* • •
on and

V •
y

and the other CP No.]09-P ■IS- m

applicableito thp'.presentc^e.'not

-.6;; Order XXVII, " ’* *••*,* ^* * *’* 
Ru]e.-II;proyideS:-that.^'VWh

■Pn.>y day to.which the hearin^^^4e,auit

•nere-
:r-

t.'is .adjpu'nied,
y ,», . -

■tho^parties or any of them fail 'to;
appear, ’.the; co;uFt may

■'■'- > /■■■■■Vv-'y,

suit in (^;^the.rnbde^B,ir^ctBd::
s *

propeed -tp, dispose of the

•iri.:-that> behalf by Order IX ‘
.* .• •.

orders ras; it thinks fit: 
'• •• *'• . .* In th&;ir^feht';ease;:'.c6uhserfor

.*1 .

■t'espdpdehts. was■:
■ ;

present and heyi^ued;tfiejcase:y;.i6ngth- 

for the ■Petitipperr;/:plaindff::^pt^

;•
t. '

j*

Leaitied' counsel
! were::^^

directed time and again to argue:fthe' case 'and ^maiiy 

parties were.givbn one :mohth;time, as

on the said date.'petitibneh:^pi^fiff^33
* « •'* . A ’ * ’ ' •

nevehy^hBed.*hai4yhseli 'j

oh -

18.05;.2015, all the

last,chance and

present in person and he
^ •• •. •

4

-f

.. s*.

, J

.•*•' >
:•

M.':
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petition ■ alongwith' other cphnectedv'' being- ■;^without 

,^ubst^ce.is:hereby dismissedvm-
• /,

t.

-i

• :
*: .i :*-• \ j .•

i • ::
'\'r• •<
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™e court of Mrs. QURATUL AIN CIVIL JUDGE-I,\i.'fN
MARDAN

'4.

\
' ‘iv\

Civil suit No. 407/1 of 2011.

at Date Of Institution 16.12:2011.
tV

Date Of Decision ....... 05,07.2013..
6

Murad Ali s/o, Mohammad Ali Khan r/o Mohallah Rustam Khei, 
Tehsil and District Mardan. .

(Plaintiff)
VERSUS

Mohammad Fayaz Tehsiidar, Tehsil Takht Bhai( presently District 
Officer Finance ' Officer Local Government , District Peshawar) 
through Momin Khan Patwari, being special attorney and three 
others r/o Tehsil Takht Bhai, District Mardan

(Defendants)
SVIT FOR DAMAGES.

JUDGEMENT.

Through this judgment, I am going to dispose off , suit 

brought by plaintiff against the> , -

(AliO Defendant No.l for recovery of Rs. 1,00,000,00/- ( 

One Crore/Ten Million) as damages, due to mental 

, torture and monetary losses;

(Bey) Defendant No.2, 3 and- 4 for recovery of 

, Rs.25;00,000/- as Compensation/damages, due to 

mental torture and monetary losses, against each.

Brief facts of the case are such that initially plaintiff 

' instituted^the suit for recovery of Rs. 1,00,000,00/- against the 

defendant No.l ( Mohammad Fayaz Khan Tehsiidar ) , but lateron 

due to impleadment of defendants No.2 to 4, vide order dated. 

04/12/2009, the amended plaint was submitted.

Plaintiff asserts that plaintiff is a noble and respectable citizen 

of District Mardan, good reputed in the society, being president of 

Yousaf Zai Jirga, Mardan. That plaintiff is ow'ner of more than 

Jeribs50 landed ; property, which might be worth 

'fhat plaintiff
of

Millions had filed an application before
■■ T

Trt;Page 1 of 17 0 C
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'i
D.O.R,Mardan for correction of revenue papers, which was sent to

as well as inquiryvi.
defendant No. 1 for further necessary proceedings 

report. That instead of adopting proper proceedings, defendant No.l 

by misusing his powers, deprived'the plaintiff from his precious 

propeity, by declaring illegal possessors, as legal pi^essors of

sole ownership of plaintiff. Thus plaintTf 

of Rs. 100,00,00/0- as damages from defendant
wh.ich, vvi’.i'p;'',5periy. 

claimed recovery

No.l.
Patwari Halqa MahaalThat defendant No.2 Momin Khan ex 

Feroz Purr remained Patwari Halqa since 1997 up till 2001, who 

intentionally and without any lawtlil order has changed the entries 

of plaintiffs, ownership in Fard Jamabandi for the year 1991/1992.

also not entered Gardawari ofSimilarly, said Patwari Halqa has
Roznamcha 346 and 347 and shown the gift. 2/08/2000 as per 

mutations No,365 & 367 dated. 09/12/2000 in Parth Sartor, as sale

US douuicd the authenticity of gift^ mutaiion anu
muiaiious, uius - 
possession of plaintift as well. That defendant Np.2 has not 

Gardawari according to Madd No.102

dated .05/12/2000, Madd No.106 dated.09/12/2000, and due this act
of whole Khasra

prepared/arranged Khasra

‘ of said defendant, plaintiff lost possession 

Nos.l'12,5,l'l26, 1152, 1154 and 1137/1; while in 

09-Kanal 09^Marlas, total property as

Khasra No.l 127 

44-KanaIs. Whereas as per

^ ■ ' amended Warr-Bandi of irrigation .Department, plaintiff was used to 

Abyaana/Malyaana oflOO-Kanal property.
That defendant No.3 Zerullah ex partwari Ha^ia Mahall 

Tehsil Takhat Bhai performed his duty from 2001 to 

the said Patwari Halqa during his tenure had deprived

pay

Feroz Purr

2004,. That
' the plaintiff from his ownership as well as possessed property, due 

, to non mentioning the entries in Roznamcha Madd No. 102 dated. 

05/12/2000, Madd No.106 dated.09/12/2000 in respect of Khasia

N0S.II22; .1 124, 1125, 1 126, 1152, 1 154, 1137/1, and 1118. While,

were made in the names ofvide Roznamcha No. 102 and 106 entries 

Sultan. Mohammad. Gul Rehman'sons of Ghulam Habib , Ajmeer

s/o Mohammad Jan ,'Haji Meer Zaman s/o Akbar Khan in Khasra
han^d over to' Nos.l 127, 1128 and 1.138,but the land which was

Page 2 of 16
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plaintiff by above mentioned possessors through gift mutations 

No.365 and 367, and thus plaintiffs possession was made doubtful
4

due to non mentioning entries in it. That due to said entries plaintiff

caused, mental torture and monetary losses;

That defendant No.4 Irshad Ali( ex partwari Halqa) Mahaal 

Feroz Purr during his tenure i.e 2004 to 2006, has rejected a
pending mutation No.407 without any permission/authority and had

entered mutations No. 471,472, 566. While inFIRNo.1028 dated.

08/12/2003 registered at Police Station Takht Bhai during 

investigations according to site plan at spot, plaintiff has shown

owner in possession of Khasra Nos.1122, 1124, 1225, 1126 and 

1127 vide Roznamcha Madd No.l02, 106, but inspite that entries, 

Gardawari has not attested in plaintiffs favour. That all these wrong
are the result of collusion by defendant No.l with defendants 

No.2 to 4 due to which plaintiff occurred great menial

entries

torture and
monetary losses as well. That due to these wrong entries , plaintiff 

compelled so that, he sold out his precious property at very low
rales to one Meer Zaman.

, ^ mentioned here that initially plaintiff brought
■ the suit against one defendant namely Mohammad Fayaz ( Tehsildar 

Takht Bhai ), but thereafter vide order dated.04/I2/2009 amended 

was allowed and plaintiff filed amended plaint with impleadment 

defendant No.2 to 4 being
of

O'

necessary proper party to the suit in
hand.

That the defendants were asked time and again to admit the 

claim oi plaintiff, but they refused, hence the present suit.

After institution of the suit, defendants were summoned. 
Whom appeared before Court and contested the suit by filing written 

slatement.it is worth mentioned that one of defendant No. 4 recorded 

dead on judicial file. From the divergent pleadings of the parties.
the following issues were framed:-
ISSUES.

Whether plaintiff has got cause of action ? OPP.

Page 3 of 17
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V
2- • Whether the suit of the plaintiff is bad in,its present 

form?
Whether the plaintiff filed another suit of the similar 

before the Civil Judge Takht Bhai.against the 

defendants, which was dismissed, if so, its

1 nature

present 

effect?
Whether the defendants tempered the revenue record4-
pertaining to the property owned by the plaintiff, due 

to which plaintiff suffered mentally and financially as 

plaintiff has to apply for correction of the same, if so 

its effect?
Whether the plaintiff is entitled to the decree tor 

the damages as prayed for?
5-

6- Relief
After framing of issues parties were directed to adduce their

respective, evidence in support of their contentions. Whereby

11 witnesses in support of hisplaintiff produced as many as 

contention.

Peer Raj.Wali Shah Moharrir/Reader of Tehsildar, Takht 

Bhai appeared as PW-1 and produced his Diary register as 

Ex.PWl/1.
Riaz Mohammad Khan s/o Nawab Khan appeared as PW-2 

and staled that he effected a compromise between Murad Ali Khan 

and Ameer Zaman etc in respect of suit property and produced the
andrelevant documents regarding compromise as Ex.PW2/l

the witness also produced originalEx.PV/2/2. ■ Similarly 

documents/stamp papers between^Murad All , Sultan Mohammad, 

■ as well as between Murad Ali and Gul Renman etc, photocopies

whereof are EX.PW2/3 and EX.PW2/4 respectively. .

Saleem Shah Stamp vendor Katcheri Mardan appeared as 

PW-3. The said witness produced copies of stamp No.1169 dated. 

04/12/2000 ( two sheets) and Stamp paper No. 1171 dated. 

04/12/2000 ( two sheets), which are Ex.PW3/l and Ex;PW3/2 

respectively. ( counsel for the defendants objected that said

Page 4 of 16



documents' exhibited above are false, fabricated and bogus and 

having no relevancy with defendants and issue to these documents 

already been decided by different Civil Courts hence

4

has

inadmissible in evidence ).
I

In cross the witness admitted that the documents produced by 

him, neither having no name or signature of any of defendants, nor.

with them. Similarly shown his ignorance that whetherany concern
Murad Ah sold out his property at the spot or not, rather it is

relates to revenue papers.
■ , 1

Zaiwar Haq petitioner writer Katcheri, Mardan appeared as 

pW-4, whom was confronted with agreement deeds No.2377 and 

2378 dated. 04/12/2000, to which He met with affirmation and stated 

that both these documents are scribed by him, which bears his 

signatures and seal as well as bears the signatures of parties of' 

agreement coupled with signatures of marginal witnesses. Copies 

of agreements are Ex.PW4/l to Ex.PW4/2 respectively. Counsel for 

the. delEndants put objection that both documents are forged,

with defendants, hence notfabricated, having no relevancy 

admissible in evidence). The witness also produced his register
\

pertaining to above deeds, copy of which is Ex.PW4/3. 

In his cross the witness he do not knowstated that

Mohammad Fayaz lehsildar, Momin Khan, Zairullah Khan and 

Irshad Ali Patwaris. Similarly, also admitted that Ex.PW4/l and 

EX.PW4/2 having no relevancy with defendants. The witness also
I

answered in affirmative that regarding two documents mentioned 

above, prior’to the instant suit, he has recorded his evidence before 

Ciyil Judge, Takht Bhai. The relevant portion is reproduced as

under:-
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4
. ! Ameer Bashar. Patwari Halqa Moza Feroz-Purr Takht Bhai

appeared ,as PW-5, who produced revenue'papers/mutations as 

;■ EX.PW5/1 to EX.PW5/24 respectively.

Murad Ali plaintiff appeared as W-6 in support of his version.

In order to substantiate his stance, plaintiff produced certain 

■ documents which are, exhibiu,’, as Ex.PW6/I to Ex.PW6/18 

respectively.

In cross examination plaintiff deposed that he has no enmity 

or illvvell. With defendants. Plaintiff denied that same nature suit 

was instituted before Court, of Mr. Abid Zaman Khan Civil Judge 

Takht Bhai and in that very suit, defendants were not party, rather 

they were summoned as Court witness.

Fawad Khan s/o Gul Mohammad Khan appeared as PW-7 

and stated that Murad Ali/plaintiff is his friend. At the lime of 

possession, he wa.s witness. hoWever, he do not remember that 

whether made any signature or not. Similarly, witness do 

remember ' the date and month of possession as well as names of 

' revenue ofllcials, whom were present at the time of possession. 

Similarly also do not know about the measurement or Khasra 

‘ Numbers of property, whom possession was given.

P^-7Abdur-Raziq appeared in the witness box, and deposed 

that profession he is Motor mechanic and Murad Ali ( Plaintiff ) 

and Irshad Ali Patwari Halqa both visited his shop for resolving 

^ some dispute between them. That Irshad Ali Patwari has handed

not

over his Charade Car Model 86 to Murad Ah in my presence and 

when I asked Murad Ali for payment, he replied that there is an 

arrear for attestation of mutation, and for that purpose he/patwari 

Irshad Ali exchanged his Car, while rest of anpunt was promised to' 
be paid, by Irshad Ali.

PW-8 is the statement of Fawad Akhtar, deposed that 
plaintiff Murad was declared to receive the possession of his 

owned property,^so I alongwith other companions went there, Where

I got the knowdedge that there is some dispute between Murad Ali 

and Fayaz Tehsildar Takht Bhai. That inprder to resolve the 

dispute, Peer Ghulam alongwith Murad Ali and Fayaz Tehsilder

Page 6 of 16 bor,
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came to my Hujra, where Murad Ali asked to transfer the Gardavvari 

in his name, .but Fayaz Tehsildar refused to do so, thus the Jirga 

was failed.

• ^

1 PW-9 Waqas Khan appeared to strengthen the stance of

plaintiff.

In, cross witness admitted that Murad Ali ( plaintiff) is his 

relative. The witness further admitted that Meer Zaman is Maternal 

uncle of Sardar Shah s/o Arbab Khan, and the said, Arbab Shah 

^ has obtained a decree of Rs. 1,20, 000,00/- against me. In last he 

also admitted that plaintiff (Murad Ali ) for his needs had sold out 

some landed property to Meer Zaman, while 04 jerib property has 

also gifted to Meer Zaman.

Waleed Khan appeared as PW-10 and stated.that in the year 

2000 , a suit of Murad Ali waspending and vide order of August 

Supreme Court of Pakistan we obtained possession on 02/08/2000.

' In. cross he admitted that he himself has not perused the 

judgment of Supreme Court, related to Murad Ali, however, Murad 

Ali told him in this regard that he/Murd Ali has won the said suit. 

The witness further shown his ignorance that whether Mst; Khalida 

(aunt of Murad Ali ) has sold her property(due share) through 

registry sale deed in favour of Ameer Zaman, or not. Regarding that 

properly/due share of Mst: Khailda,. Murad Ali filed a suit, which 

was dismissed. Volunteered that plaintiff/Murad Ali in lieu of 

compromise has given property measuring 04-Jeribs to Ameer 

Zaman. Etc.

Javed appeared as PW-11, who stated that he is tenant under 

Murad Ali and property 29-Jedribs was in his possession. Further 

staled that Plainitff/Murad Ali has gifted 04 jeribs property to Ameer 

Zaman etc, while 06 Jeribs property sold out to Ameer Zaman. 

While remaining property was possessed by Meer Zaman forcibly.

In cross, the witness admitted that today he cannot produce 

any document regarding his possession. Witness further deposed 

that he do not know that whether Meer Zaman has purchased any 

property from Mst; Khalida , or not. The witness admitted that,

C&rHfltei So b6 Triis CopyPage 7 of 16
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4
prior recording his evidence, the \Yhole statement was taught to him 

at the seat of plaintiffs counsel. The witness deposed that he is 

not acquainted with revenue record and cannot say anything 

regarding any wrong or correctness of revenue rpcord.

ADK (Yousaf Haroon) appeared as PW-12, and produced 

Jainabandi for the year 2003/2004 regarding Khata No.95/437 to 

441, as Ex.PVvT2/l. In cross the witness produced revenue record as 

EX.PW12/D1 to EX.PW12/D-5. He clearly admitted that the 

plaintiff/Murad Ali the owner of 38-Kanal, 12 and 1/3 Marlas vide 

mutation No.266 (Ex.PW 12/D-1) and the same property has been 

sold by Murad Ail vide different mutations i.e mutation No.265 

dated. 9/12/2000, Ex.PW12/D-2, mutation No.367 dated. 09/12/2000 

EX.PW12/D-3, mutation No.667 dated. 4/5/2007 Ex.PW12/D-4. And 

therefore, as" per record of right Ex.P W12/D-5 of Moza Feroz Pur, 

plaintiff remained no owner.

Statemment of Gulab Khan ( AOK) Takht Bhai recorded as
25/3/2004PW-13, who produced mutation No.407 dated. 

EX.PW13/1., mutation No.566 dated. 20/07/2012 as Ex.PW13/2.

■ In cross examination, he deposed that mutation No.704 was 

entered on 12/10/2001 and the same was rejected on 25/3/2004, the

said mutation was kept pending for two and half years, because the

not paid by the plaintiff in the prescribedgovernment taxes were 

period, further deposed that again the same property was entered in

the mutation N'o.407 by an other patvvari Halqa as mutation No.566
t

and the same was attested by the revenue officer on 14/9/2012 and 

' this time taxes were paid by the plaintiff. The mutation No.566 was 

entered and attested on the judgment dated 18//4/2011 during the 

execution proceedings by the concern Court.

PW-14 is the statement of Shad Ali Naib Tehsilder, Swabi 

Scarp, Ma'rdan , produced register attestation and cancellation of 

mutations. He produced mutation No.515 and the relevant page 

No.82 ,whereas the mutation No.515 is mentioned at serial 14 is 

EX.PW14/1. Furthermore, self stated that he has cancelled mutation

No.515 dated. 17/03/2008 because, neither he was not in knowledge

Page 8 of 16
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anyone,informedof status quo granted by the competent court 

him. ■

, nor

MardanMohammad Ibrahim record keeper Irrigation
CW-1 and produced amended Warbani ofDivision appeared as 

[vlogaa( .outlet)No.20606 Rajbah No.8 Moza Feroz Pur as

Ex.CWl/1. Similarly, application for vvarbandi behalf of Murad 

Ex.CWl/2 & Ex.CWl/3.
on

proceedings thereupon asAli and
from Court of Mubashir 

ejectment
of possession

Assistant Collector ,Mardan and 

No. 177 dated. 24/7/2000, Memorandum No.37 dated.

Application warrant 

Hussain Shah

proceedings
Witness further produced Shajara7/8/2000 as Ex.CWl/4.

regarding warbahdi, statements of Sher Gul,Kishtwar/docurnents 

Faqir pan, Kachkol, Murad Ali Khan, notices issued from

Divisional Officer Canal Irrigation .and statements of Sultan

Mohammad etc as Ex.CWl/5 to Ex.CWl/13 respectively.

CW the said witness deposed that he cannot sayIn cross
according to our record,retiarding revenue papers, however, 

ua'rbandi has been made for Khasra No. 609, 635, 610, 634.

Peer Ghulam appeared as CW, who stated that being Jirga
Tehsildarmember, he made efforts for compromise between Fayaz

d plaintiff/Murad Ali, but upon illegal demand of Murad Ah from 

Fayaz regarding illegal entries, Fayaz Tehsildar straight away
an

refused, the said compromise failed.
Patwari Halqa irrigation' department MozaMeer Afzal

Feroz Pur appeared as CW-2, who produced receipt^regaiding.

Abyana,' Gardawari Rabi 2002/2003, Gardawri Kharif 2003 , as

EX.CW2/1 to EX.CW2/5 respectively.

the witness deposed that at the time ot partition 

irrigation we used to visit the spot and according to spot I prepared 

Warabandi for 100 Kanals, which Ex.CWl/6.Accoring to which

allowed irrigation for landed property

forin cross ,

Murad Ali/ plaintiff was
measuring 100 and 05 Marlas, because the said property was m

possession of Murad Ali. The witness deposed it is correct that

Msl: Khaiida has no possession, however, the property is in her

/
P to bo 7Yug Copy
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Aname. I cannot say regarding ownership, and record of ownership is 

in custody of revenue officials.

On the other hand, Momin Khan defendant No'2 in person 

and attorney for I, 3 appeared and recorded his statement as DW-1. 
Power of altornies on behalf of defendants are Ex.DWI/1 and 

E\DW 1/2 respectively. The witness deposed that neither defendant 

No.l has tempered with revenue record, nor plaintiff proved any 

tempering before revenue authorities, against defendants. That 
.plaintiff filed an application before DOR,Mardan for conducting . 

inquii-y against'defendant No.2 to 4, which was handed over to 

defendant No.l and after conducting inquiry, defendant No.2 and 3

0\

found innocent and lateron DOR,Mardan dismissed the said inquiry. 
Copy of said inquiry is Ex.DWl/3. Against said inquiry and
decision, plaintiff filed appeal/revision, which was also dismissed.

Copy of appeal/revi^ion is Ex.DWl/4. Thereafter plaintiff filed 

second inquiry, Vvhich was also dismissed. Copy is Ex.DWl/5. That 

thereafter plaintiff on the basis of these finalized inquires, filed a 

suit before Mr. Khalid Mansoor Civil Judge, Takht Bhai , which was
dismissed being wrong and baseless and then he went in appeal. The 

appeal also dismissed. Similarly, other suits/miscellaneous 

application moved by plaintiff Copies of judgments/order and
appeal are Ex.DWl/6 to Ex.DWl/10 respectively. The witness 

further produced documents in rebuttal to the stance of plaintiff, as 

Ex.pWI/i 1 to Ex.D\Vl/13; In cross Ex.DWl/Pl produced.

ISSUE N0.3 & 4.

Plaintiff brought the instant suit for damages, against the 

defendants for making tempering in the revenue record pertaining to 

the property owned by the plaintiff, due to which plaintiff suffered 

mentally and financially.

The brief history of plaintiff is that plaintiff filed' a suit for 

official partition on behalf of Mst: Sheda ( mother of plaintiff), Mst: 
Khalida and Mst: Saleema as their attorney. During pendency of 

suit, plaintiff become the owner of the share of her mother i.e 38-

' Page! Oof 16

tci be True Copy



11

gift mutation No.266 datedkanal and 12-Marlas, through 

24/10/1998 Which is not in dispute. And vide partition mutation

■ No 265 dated,. 22/9/1998 attested. Which is Ex.PW5/l.

That Mst; Khalida aunt of the plaintiff, the owner of her share i.e 

38-Kanal 12 Marlas, she has sold out her share through registry 

'"H, ''0n?003. -i-o one Mr. Meer Zamnn The suit is pendi

r'

n rr
Inf

thisbefore august, Peshawar High Court, Pes,hawar. Therefore,

to interfere in the matter to the extent of mst:Court has no powers 

K-halidaN share.
■ That Mst; Saleema the maternal aunt of plaintiff was also 

the owner of 38-knanal 12-Marlas, allegedly plaintiff purchased her 

share through different deeds and in the Court of Civil Judge, 

Ihsanullah decreed the suit in favour of plaintiff dated 18/4/2011;

and Patwari Halqa namely Zaheerullah entered mutation No.407 

dated. 10/10/2004. Now it is worth mentioned that the ntmation No. 

ciiLcred, Oul

Then plaintiff/decree holder filed an
No.566 dated. 20/7/2012 was duly entered and attested.

not attested due to i*on payment oi taX'wS.

execution in the instant lis and
vvas~\\j /

mutation
After payment of taxes i.e 20-lacs ( 20,00,000/-).

Plaintiff in support of his claim, produced Atlas Khan Patwari

Halqa Moza ,Feroz Pur, Takht Bhai, as PW-5, who produced 

Roznamcha Madd No.382 dated, 
mutation, under consideration No.566, 571 and 572 as Ex.PW-5/20 

to EX.PW5/22; Khasra Gardawari as Ex.PW5/23; record of rents of 

the year 2007/2008 as Ex.PW5/24.
: In cross examination, he has admitted that the plainlitt has 

' completely sold out his property/share in the said Moza Feroz Pur 

and he remained no owner. The relevant para is reproduced as

30/8/2003 as Ex.PW5/19,

under:- / Ko .

• cZ
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PUiinlilT. himself appeared in witness box as PW-6,and 

recorded ihis siaiemeni, In cross examination, he denied that PW-5 

Paiwari llalqa namely Aikis Khan , us per his produced revenue 

record he remained no owner even of single Marla in Moza Saroo

4

Shah, releviinl portion is reproduced as under:-
/

l urthermore. perusal of Goshwara Malkiyat of Khata No 108/481 to 

. 476 revealed that 1 15-Kanal and'17 Marls are ' the total measurement of 

Kluita .through which Msi: Saleema is owner of 38-Kanal, 12-Marla, 

while having possession of 19-Kanal II -Marlas. Mr. Meer Zaman is 

•o\Mier ol' 20-Kanal. while in column of cultivation, is possessor of 56-, 

Xanal . f3-MarIa.Sultan Mohammad is owner of 16-Kanal, 14-Marlas, 

•while in possession of i7-Kanal 06-Mar!as, Gul Rehman is owner of 08- 

Kanal. w hile in possession of 09-KanaLAjmeer is owner of 01-Kanal,while 

in possession of 13-K.anal 07-Marlas.Mohammad Shoaib, Nisar
f , *

Mohammad. Rashid Minhas sons of Meer Zaman or owners of 31-l<.ana! 

u2-Miirlas. as per revenue'record. GoslnVara Malkiyat clarified the factual 

position itf the suit Khata Np.,108/476 to 481. Goshwara Malkiat provide 

ihc clear picture' of the o\\ners and their ownership In shot, plaintiff has 

failed to prow'iany malafide'on behalf of defendants in respect that, they 

hav e malafidely tempered the revenue record. No such tempering recorded, 

Plaintiff in his plaint, contended that due to malafide of Patwari 

llalqa he Was deprived from his ownership as w'ell from possession of 

propertN. l-urther the entries in rozanamcha Madd,No.l02 dated 5/12/2000

imd Madd No. 106 ■ dated. 09/12/2000 were not duly ■ incorporated, and
1

iherefore. defendants have damaged plaintiff Plaintiff as PW-6 in his 

cross examination, admitted that he filed the suit for partition .as attorney 

as well the execution procee.dings. During the executing proceedings, the 

possession was rendered to phe decree holders thrimgh attorney. Further 

admitted that vide roznamacha Madd No.102 and 106 the possession was 

rendered to Sultan Mohampiad and. Gul Rehman, by him(. Plaintiff), 

further stated that from remaining plaintiff was dispossessed, and the suit 

fur illegal dispossession had already been dismissed; and which is 

subjudiee belbre honourable Peshawar High Court, Peshawar.

'Page 12 of 17 fconifei be Copy

U’.-,,:,. ■;z6a.'irTient
:>vn Mydan i

b



13

other suit u/s 8 ofI Ic/plaimiff further admitted that he had filed an 

Speeitic Relief Act. bearing No.284/1 Titled Murad AU...vs...Ameei 

and .1.3 oiliers. before Mr. Khalid Mansoor, the learned Civil Judge/.ainan
I akhl lih:ii . decided on 22/12/2010 which was not ihe similar nature suit(

V suit ibr damages ) . but in that suit the present plaintiff aiongwith Meer 

/aman vcndec'was party to the suit. Also admitted that in that suit, the

tempering in the revenue record bypresent plaintiff has alleged as same 

die present- defendants, which is once again based in the instant suit, and 

prayed for taking action against the same defendants. But his suit waswas
dismi.ssed. The relevant para/portion is reproduced for assistance as

under:-

? A (A/
•A’ ^ ^ ,

^ ^ If ^ J C—,

T lx r? rf
Scrutiny of plaintitTs evidence revealed that the statements of PWs 

. The PWs did not uttered a single word regarding

0 u■ n^ C/'l ^ ZlSJ
PiT ^ C J/'J’ > / 

rf, ^
' X oi , 0

o

l\).

arc not in consonance 

tempering of revenue record by defendants, mental torture and monetary

k)ss of the plaintiff, except plaintiff( PW-6).
Perusal of suit No.284/1 revealed that the defendants in the instant

the defendants in suit No.284/1 too and by the divergent 

that the learned Civil Judge-IV-Takht Bhat had
suit were

pleading of the parties 

framed issue No.4. which is reproduced for assistance:-
have‘^Whether the defendants 

collusively tried to legalize the legal possession 

of defendant No. 1 and 2 via wrong entries in the

revenue record? OPP.

Perusal of issue No.4 discussion revealed that issue was

decided in negative wdth intention that:-
The learned counsel for the plaintiff could not

pointed out at to what illegality has been committed 

' by the revenue authorities in doing so.’
"The learned counsel for the plaintiff

has beenmutation No.407.argued that the 

intentionally misplaced by the,revenue officials just to

to.ba ihm IPage 13 of 17
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4disputedoverlegalize ihe defendants' possession
. but this arguments has no force, because theproperly

PW-] PatwariHalqa has stated in categorically terms

that the same mutation has been rejected. If the same is
then the same is of

r
, presumed to be still pending, even 

no help to the plaintiff, hence.

negative. ( against the plaintiff) .
79 & 80 of Civil procedure Code, provide procedure

ion 80 of C.P.C. A

issue is decided in ,

Section
brineing suit against public officer as per section _

' be given.. And the notice is required to be given where it

performed by virtiff of office.

for

notice to
reasonahlv, be claimed the act 

I hc acts .done .within the sphere of official duties, act purporting to
intended to be seen to be

was. can

be done in official capacity means any act
1

official eapaciiy. The act within the sphere of official 

not done in good
done in an

I duties, not, incidental or consequential thereto or
to be act purporting to be done in olliciul

■' Uiiili. canuuL be sam
I

1 capacity.
Plaintiff had also filed an application dated, lb/2/2006,

for initiatingD.R.O.Mardan namely Mubashir Hassan, 
against the defendants. Mr Mubashir Hussan^DRO has 

\lohammad Fayaz Tehsildar as inquiry, officer, who

before D,R.O on 18/7/2006 

held hat respondents as 

Director Anti

before

inquiry 

appointed 

.conducted inquio' submitted

l''.v.PW6/D.. Mardan with observation 

innocent. Then plainliff/petitioner approached to 

corruption ior initiating departmental inquiry, wherein D.D.O.R Mr.

I nnveer Khan held Mr. frshad Ali, Zaheerullah, Momin Khan ,

increments were called asPaiwari Halqas as guilty and their two,
worth mentioned that the appeal is pending before the

penally. U is 

Senior Member Board ot Revenue K-hyber pukhtoonkhwa,

Peshawar in this respect.
.The word Compensation signifies that,which is given in

the other hand,and equivalent rendered/damages,
of money claimed, or adjudged to be paid as

onrecompense 

■, etinsiiiLiie the sum 

compensation for loss or injury sustained.

Page 14 of 17
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Loss signifies some detriment or deprivation or damage 

injuiA' top means any injuo' by damage or wrong, it means invasion 

.. ’ -.ol'an)- legally protected interest of an other.-.

• n

It is now a well accepted proposition in the most of the 

Jurisdictions, that monetary or pecuniary compensation is an 

appropriate'and in'deed an effective in some limes perhaps the only 

suiiable reincdy for redressal of the established infringement of the 

fiindamental rights to life. In the instant suit this Court observed 

that no wrongful act on behalf of the defendants noted, even the 

issue is already decided in prior instituted suit. As, the graph 

prepared above,, the plaintiff has. sold his property measuring 38- 

Kanals on difference mutations and share of Mst: Khalida is 

SLihJudice before honourable Peshawar High Court, Peshawar; and 

the remaining share of Mst: Saleema was decreed in favour of 

plaintiff and in that lis mutation No. 566 Ex.PW17/2 was. attested 

through which plaintiff is owner in'possession , therefore, plaintiff 

claim for damages could not be substantiated. Even plaintiff dragged 

the public ,officers in series of litigation. As, afore discussed that the 

same issue was discussed by the learned Civil Judge Mr. Kllalid 

Mansoor and the present dispute ( tempering in revenue record by 

the defendants) was discarded by the competent Court. Rather to 

accept the findings of the competent Court, once again raised the ' 

same issue before this Court, and opened Pandora Box for long 

period. ■ . '

same

Damages might be claimed in such an action under three

heads.

' 1- damaged to the person

and damages to the properly 

3- or damage to, reputation; and that rule has prevailed ever 

since. In dealing with such like cases, it must born in mind 

that the claim for damages resulting from what type of 

injuiy and the proper scrutiny of rightful claim: Similarly, 

to found an action for damages is necessary to test that 

whether respondents acted with illwill, which damaged

1.

. Page 15 of 17 to bo Tftjo C
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4
• -4 10 the petitioner in result. In the instant lis, the plaintilT 

must have suffered menial shock which must have further
)

deteriorated is held in mental condition. Loss and

plaintiff due to the hands ofsuffering, occurred to the 

defendants, requires very strong evidence, while in the

suit in hand, plaintiff posed mere and oral allegations. So 

keeping in view the above mentioned facts of the case, 

statements'recorded plaintiff could not substantiate his 

claim and contention of wrong entries by the defendants in 

record, and ■ due to wrong entries plaintiff 

suffered' from mental torture as well monetary, therefore, 

there is no scope for grant'of damages . Hence issue No.3 

is decided in positive, while issue No.4 is decided in

revenue

negative.

ISSVE N0.2.
The onus of proof of this issues was upon defendants, 

but this issue was neither pressed during evidence, 

pointed out at the time of arguments, hence left redundant.

nor

ISSUES No. 1 (uul5.
Keeping in view the above discussion. Court held that 

plaintiff has got no cause of action; and thus not entitled to 

the decree as prayed for. Issues are decided in negative.

Relief.
Crux of my issue wise discussion; the plaintiff is failed 

to substantiate his claim and contention through cogent and 

■reliable evidence, therefore, suit is hereby dismissed. No 

order as to costs. .

File be consigned to record room after its completion.

Announced
16.06.2013.

tc (Mrs. Quratiil Ain) 
Civil Jiidge-l, Mardan/

! iv
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IN TH£ CeURT JANAL..KHAN,ADDITIONAL DISTRICT
. •" • ’riARDAN.

‘■‘•I

J^DSE-VII ;
s'-- ■

-'A

Civil appeal N®. 16/13 ®r 2011
; ;

Date of institutioa.................. 9.2.2©11

Date af decisiaa..... 23.1.2012 

-/X -
• • • • «I

-i

Murad Ali S/e Muheiimad All Kh:?a H/e Rustam 

District Mprdaa..
Kh.el Mardaa ^Tehsil & 

.•Appellaats

Versus

I.Anir Zeman 3/e Akbar. Khaa Sultau Mubammad 3/® Shulam Habib
* I

R/» Heji Karim Kaley Mahal Ferer Pur I'ehsil 

Msrdsu ^.Paij Muh-mmad ASI

4.Shah Hassfu I© Inch rge lavestigatiaa P.S Takhtbai 5.Hawaldar 

Alam Taj PS Takhtbai S.Superiateadant ef Felice Mardan 7.B.I.&

Mardaa B.Inspeoter Gener-a ef Pelice Previncial^ Gevernment

Khyber Pukhteea Khwa Peshawar 9.Mumin Khan Ex-Patwari Halqa

Pere7,pur lO.Zairullah Patwari Halqa H.Irshad Ali Patwari Halqa
Mahal Per..,pur 12. Mir Afzal Patwari Halqa , Irrigatien Mardan
Nahpl Fer®2 Put-__  ^

.......................— ■ ..................-Respondants. '

:• i

Tt*khtbp.i District 

lacharge PP Ssro Shad P.S Takhtfeai

/

APP]£.aL againlt the judgment

^ CIVIL JUDGE—IV DATED 22,12,2Q-ii9
ORDER AND DECREE

judgment
'A

This ppeal has been directed against judgment erder

and decree.dated 22.12.201© passed by the learned Civil Judge-IV/I
m\\ arden whereby .suit of the Plaintiff

f®r declaration,possession

"nd permanent injunction wps' dismissed.

Brief facts essential for the disposal of the instant

appeal as contained in the plaint are that the Plaintiff
/ :

m I

f//
rb::t

t.
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y

(2)

instituted a suit for dec\^';tioii claiming to be owner in possession
i

of the suit property measuring 3^ kanals or v;hicb ever area is
!

found corr-^ct against the defendants as fully detailed in the

head note of the plaint , and defendants No.1 and 2 with the

conjoint collusion of the rest ®f defendr^nts have taken into

possession the same illegally and have made wrongful entry in the :

revenue record which act of the defend•'^.nts have been challenged

against the lav/ and. facts and void ffnd ineffective upon the

rights of the Plaintiff .The Plaintiff prayed for recovery of the •

possession ©f the suit u/s 8 of the specific relief act 1377

rnd for the issuance ®f perm'ment injunction restraining the

defendants from alienating the disputed property or making any

construction therein.

Defendants v/ere sximmeaed t© the court and ®n attendance

■they contested the suit through the submission of their written.
' ^
statement controverting the claim of the pl-'^intiffs ©n a number of

^legal '••nd factual objections such as cause of action and estoppel

■j ol.n.'i'hft (1 i i-f.'-'ii 1. p 1 i nf„:i af’ l.hn v/ni*f) onnl.'nd t'ho/

/
Vfdiiowing issues by the learned tria?l c®urt:-

ISSTOS

V^hether the Plaintiff has got a cause bf action?@PP1.

2. V.'hether the Plaintiff is the owner in possession of the land 

measuring 12 kanals ©f the disputed property?©??

; T



J

i
1;

(3)\
U”.

3- W3S dispossessed: by the defend.-ffits JNo.'i end P within Six months from the
®f the suit?®??

date of institution- -
t

4. Whether the defendants have collusiveiy tried t© legalize ' 
the illegal pessessien sf the defendant Uo.l and 2 via wroag(

entries in the record?®??

5. V/hether the suit being bad in its 
t® be dismissed ?0?B

present form is liable

6. Whether the Plaintiff is . 
bringing the inst&nt suit?©PB

estopped by his conduct from

7. Whether the defendant No.1 has purchased the suit

he has been in possessien while 

to do V7ith the same ?©?h

Whether the suit has been filed just te haras the
defendants,therefore, they are entitled ts special 
tory costs?©PB

property a)3 

the ?laintiff has aething

8.

compensa-

3. Whether the Plaintiff is net entitled te any relief 

tion-8 el* the i^pocific Relief Act?©?®'
uJider i.'sejS'-

10. V.'hether this court h.-s got no o^risdiction?©?®

-11. Whether the suit is liable 

and mis-joinder ©f
to be dismissed due to 

necessary parties?©?®
a®n-^6inder

12. Whether the defendant No.2 

5 marlas vide mutation N0.471 

possession of the 

Consent ©f the Plaintiff7©PB

has become owner of land 17 kanals 
and 367 and he has taken

same in accordance with lawC and with the
I

'13, Whether there is legal defect in the;suit,if so,its effect?®?®! 

is entitled to the
: i 1 1. '■

14. Whether the Plaintiff 

for in the pl'-int?©??

r

relief as prayed'

15. Relief.

*
After the formulation i. ■of the iissues list ^of—witnesaefii v/ere

!
i

r*
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(^)

sought followed by recording of pro and contra evidence .

Ar-juments were heard in view of which the learned trial court

./f W9S pleg-'sed t© dismiss the ■oreaent suit through the impugned 

iudpnent order and decree which is the subject matter-of the

instant appeal have heard the arguments of the learned

counsel for the u^rties and w-s able to go through the record

in view of which my findings ^
J

According to the claim ©f

re as under:-

appellant that the Plaintiff

is co-ovmer in the disputed Khata since the Plaintiff has

been bended over the possession of the suit property ©n the

basis of partition proceedings,therefore, he is owner and the 

decree passed in his favour 'is sufficient t® create

valid title in his favour.That at the time of the registry

Mst.Khalida not holding possession ©f theVIB S
property s©.

alienated jthe ®vmer ef property is entitled to recover

possession of the land i-- in view of sectien-S of the;Specific 

and not u/s 9 ef the referred
■n

Belief Act
t© enactment -The

perusal of record abundantly clarified the fact that mutation

on the basis of which the Plaintiff 

claim of ownership has already

have preferred their

been cancelled,The judgment 

on the basis of which the Plaintiffand decree
claims ovmership

in the suit property has not been executed and in this regard; :

there is n© pending executi^.Petitlo ' I

ini the court having



\I •T-
- (5)

jurisdiction m the matter ; in case the Plaintiffs were in

posnessdon ©f n doer must h/ive orocutod1 so .MS to have

obtf’ined r'ossession of their duo sh^res so 'gxspnted in their/ 2/
favour , A ce-ov.'sor h-^s to recover possession u/s 

Specific Belief Act but first ef all he has ta 

establish his respective

8 of the

verifiably

©^•mership with regard t© the property

which he claimed and unless end untill he has s© established

his claim he cannot claim the recovery of possession u/a 8 ©f

the referred te enactment .The dsouments produced by the Plaintiff!

got n© relevancy with the fact
*1

seeking ©f any remedy u/s 8

sought before seeking declaration

in his favour has
enunciated in the'

instant suit. The
Of the Specific-

Relief Act 1877 cannot be. i

first • i

The contents of the appeal just contained arguments without raisingi.
;; ■

any objection ©n the iissues ©n which the Plaintiff is at variance*

The record reveals that the mother of the'Plaintiffs ihave transfe-

rred his share in her/
mme as a result of partition proceedings. •/

ii
:'i^he Plaintiff w^s unable to substantiate. his;

very Claim and in this' 

opponent pre-ponderates on the 

put into juntapositi0n,the findings

^ regard evidence produced by his 

vidence he adduced if

• h

I

'i

of the learned trial court on the material iissues are thus a

true reflection and evaluation ©f the evidence recorded on file.

or mis-resding WE^found, therefore,the 

C^?nlfi‘ed

No instance of none
same

fi:>■

•' i •.. !
■■'i'.rA

y
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ere up-held .The findings ©f the learned t!ri‘al c®urt ®ii the 

®f evidence .
appraisal/and nre up-held. ■ ■

a
remaining issues are also /cerrect

appeal
Besultantly,this/being devoid. ©f any force and the 

order and decree of. ’ 

the learned trial ceurt dated 22,12.2010 is maiataiaed.Parties

seme .stands dismissed while the o'udgmeat

are left to be^-r their own casts. Record ©f the lower court be

returned while file of this court be consigned to the.record

roam after necessary campletian.

Announced

Dated. 23.1.2012,

(MUHAmAD JAHAL' KHAK) ' )

Additional District Judge-VII,Hard^

CEHTIFIGATE

Certified that this Judgmenti

pJ^gex and each page h-s been signed by

correction made therein.

Dpted. 2?.1.2012.

(KUHAiW.P. JAI1AL KHAR) 

Additional

/
»■7

District Judge
Mardan

a ■ //jCer’lfiedj^^D.lV-v c:

7*

Co-r. :•

i y• '__ •i.'V-
............

ISs'l'm
1-;
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•'lV
l^\
' 'A:

(Appel'^ah'^s)

V!^!>U.^

I VV

(Rcspondcnls.)

\.
/__\^-C-

%.^-\%-.ui<’
n.'ik- iirpivscnkiiii'ii oi'pl.-iinl in ftrsi couiH

Dnk* uT Decision in i irsl .Couil_________

Appe;i! No. /4i*. f ^'/or200- - from ihe decree of ihc court of

J \ 1/ a/o/^

Dny 0 rnri‘ Suit for20&Dalcii the

MF.iVlORAiNOUiVI OF APPEAL

; J

Plaintiff(s)
ifI

/X- pcrcndanl(s)

;;
{• ;

^/P7 : Above named appeal.The i

To (he appcllaic conn al /jOj ______

in the above suit, dated the

iVoin the decree of

V>-T^

//ofit (
)

/kI
I'lir llu' ri'llitw'mr. u-.im'ii.''. ii.iiiiely:- ^ /.^__£A^d

C^rtifi^4^Tri^C5^y

V__ S-is-ypaa Coun r,';airi;o;^ , '*,
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I

2!GD-This :ippcal coming on for hearing on '-/-if?- day ol

i ' ■ ■

I i ■ ■

■faTb^^ rcspoiKlcm. Ihc ordi;n;cl; -

o R n F. R

;
^ T]

before me.
for llic appcllanlIn ihc presence oI

and of

-•;• -

o f- /y^ ^
^€v'ckoI o f f (i^ _

' 7^ c/hU’^
>^-tJ J-.vUj 

fl^l^C^c! c f H*^ \J^^U f\^Jt

t> ^

a'<-( W*->

(U
lucAt^ snAt -r

€

arc 10 be paidThe cosi of this appeal as detail below, aniouniing lo Rs.
y-'4by ihe

The cost of the original suit arc to.be paid by____

Given under my hand and the seal of the court, this

\-
\

200
7

■>v

COST OF APPEAL
• AmountAmount RespondentsS.No. Appellants. • Ps.Rs.-Ps.Rs.

Stamp for Memorandum of 
Appeal

Stamp of Power

Service of Process2. Sla?np of Power.

Pleader's Pee on Rs.Service of Processj.

;Miscellaneous4. Pleader's Fee on Rs.

Miscellaneous5. i.-

TotalTotal r-
iCovtifi^y ^>

y'

v;:;c ■- -■ ■ '-■

I
; ; •

l//J
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«t ,6 i
-./M^<--, • H;■s. (Opening Sheet for Civil Revision)

IN THE' PESHAWAR Hl'GH COURT. PESHAWAP 

JUDICIAL DEP/VRTMENT- . ,

:

f .
Il

I
} ;

Civil Revision i;;faoio.? '-;1

i'
Original Suit 1First Appeal Application

sMssh^
« C i 

■-

9 ^

j-r? t.Vm !
'Instituted 1 Decided ; ■i-Eistituted Decided d,• <L> ol Biv

> Ml
o ;iCburt Datei Court Date Court Date : Couit Date 5 :§^ ' '^•E' -e ?(D iu ?/a I

P>:
■iCH ■
' S ■' •"4 V* o§d -V ire

i •n•'S. —•:-recS•re X) i

re

OnONON • I—'o oo• oo .o oo' oo o<D o o9^ ; (NC'j

...^ '

f:
•I'rC •

■aoCN «/N :CN O d:GOo *o •<r-VOVOvnTO :2mr d C/5(2ON Oo. I oo
■ro;. _o

f?*
c/3V>/
Q(

i

', Bresentecl by: Amjad Ali Advocate

Pelitloiicr (Plai.nl.iff or DeRnclant);

! •
■ Re^ponde,ntj(PlaintiffofDefendant):

;. Order of First.Couit:and Date;.

Murad Ali (Plaintiff)

Sultan Muhammad (Defendant)

Sun of the petitioner was dismissed on 7.5.2009 by 
Civil Judge-I, Mardan.I

J, •i

•i

Appellate Cjourt :and Datel- Appeal of the petitioner was dismissed vide judgment
dated 1S. 11.2009 by ADJ'-II, Takhtbai. ^

i

Gbnfinhing;, Reversing br.Modifying; 

Ori-ghnal Claim;
fc »

(rontlrming-
I

fiuit for declaration-cum-peipetual injunction and for 
possession o.t the suit property mentioned in the plaint.

Claim in Revision; ,•••. On accsplancn of this Petition, judgments of COil 
Judge, Talditbai dated 7.5.2009 and Additional District 
■ udp, Takhtba, dated 18.11.2009 majt please be 
declared as void, illegal, consequently set aside and suit 
may please be decreed. • ' ' '

:

Enactment and Section under v/liich. revision lies under-
115 C.P.C

i.

ilFSIDlilBA
.".Iilp fW'-’ /

(GROUNDS FOR RJiVIS.SGN .4RE 
Cj £;. *9

ilegipirax 
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hi wli/Iufad Ali son of Muhammad All Khan 

R/O Mohaliah Rustam Khai!, TehstI Takhtbai 

District Mardan ...Petitioner

Versus

Sultan Muhammad son ofGhulam Habib 

R/P'f District Mardan Respondent
:!

CIVIL REVISION PETITION U/S 115 G.P.C. , 

AGAINST THE ORDER/ JUDGMENT/ 

DECREE OF CIVIL JUDGE. TAKHTBAI 

DATED 7.5.2009 AND ADDITIONAL 

DISTRICT JUDGE DATED 18.11.2009 IS 

ILLEGAL, AGAINST LAW AND FACTS. ,

!!

• ,
■;

I

Prayer-in-Revision:-
j,.

On acceptance of this revisioh petition 

. ' judgments lof Civil Judge. Takhtbai dated 

7.5.2009and Additional District Judge 

Takhtbai dated 18.11.2009 may please 6e 

declared as void, consequently set aside 

and suit may please be decreed.

;! ! S'

I

: ■

I i ^ ■ '
Petitioner'humbly submits as under:-

I

;That petitioner filed suit on the basis of deed dated 4.12,2000 

whose conditions are violated. (Copy of suit is Annexure “A’).
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Civil Revision No.743 of 2010. 

maradAli.....
■ i

..... '/s.... ...Sultan Muhamhia

judgment.

....
1 •

^ S d'S ' 'Date of hearing

fPpellant/Petitioner (/y)
✓

RespondeHit^^;- (9D//^!
^ i'.^A Avr\//

/
;

i

WAQAR AHMAD RFTN i

JjiZ Dirough this single!

: judgment i propose to dispose of the 

i No. 743. of 2010 as well
instant Civil Revision 

connected Civil Revision

I Nos. 1543. of 2010, 127 of 2011 and 723 of 2011

\ •
■ ■■ as the

as the

IS one and the same. 

The prespnt petitioner/plaintiff Murad AH through all .these 

revision petitions has questioned

i-

subject matter in all the petitions
i

;•;

concurrent findings of

two Courts below whereby his suits 

. the learned trial Court and his 

I' ..dismissed by the learned Appellate Court.

I '!' '
i facts of each case are

dismissed bywere
!

appeals there against were ■

Relevant j

■Y

as under-

Gi\/IL REVISION NO.743 OF ?ni92-
i

h i;•
M^rad. /\//, pef/f/oner/p/a/nf//^ instituted 

■ against

suit bearing 

Muhammad
re.sppndent/defendant in the year 2004 for declaration- 

, ,A ^ Ciini p0rpetua/ (njufiction e.nc for possess/on of tp'e

No. 359/1 Sultan

1

/ .

suit
\

A

;

•16
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3
;

t I;

I

tI subssqijent transfer of the suit property in favour of-Haji 

Mir Zarfjah respdnder,defendant No.2 and then in favoufi 

! of Seltan Muhammad respondent/defendant No. 3 aS 

ineffeotive against his rights under the agreement to selt 

between, the petitioner/plaintiff and respondent/defendant 

No.1\ Mst.Khalida.

'i
■

¥
fI

;
;

I!.

;

The suit was contested by the. 

respondents/defendants and after conclusion of trial, the 

learned Civil JUdge-l, Takht Bhai vide his judgment and. 

I decree- dated 30/09/2009 dismissed the suit of the 

petitionef/piaintiffs which was also upheld and maintained 

by the learned Additional District Judge-I, Takht Bhai vide, 

judgment and decree dated 02/06/2010.Hence the instant

!

:■'! k

I

!

revision petition.

4- GIVIL REVISION N0.127 OF 2011.

■V

*
;
I

Murad Ali petitioner/plaintiff instituted a suit against 

Mir. Zaman and. others respondents / defendants for
■ . , ■ I ■’

declaration, ' permanent/mandatory injunction and ip 

alternate for possession to the effect that gift deeci dated 

04/12/2000 regarding the suit property fully described in

i

!

!

■ -the- heading of the plaintiff on the basis of which gift 

Mutation No.365 dated 09/12/2000 was attested, on' the, 

.ground that the termis and condition of the deed dated 

, 04/1^200 have not been fulfilled, hence the- same is 

liable, to be- cancelled. This suit was contested by the

j

6;

respopdents/defendants by filing written statement and

V • 7k I

'

7Q1?

f
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j '1

i •.i
,‘2 :
'after conclusion the same was dismissed by the learned 

Civil Judge-IX, Mardan vide his Judgment

dated 24/03/2010 - against which
;

potitibher/plaintiff also met the 

and decrde dated 30/09/2010 

i Additional District Judge-!!, Mardan.
I *

I petition.

■ .2 ■ii
1; !

and decree
' !

the' appeal of the
LI'.;

■

■:

same fate vide judgment il^■1

passed, by the learned :■

i!:

Hence this revision;
')■

I

5- CIVIL REVISION N0.723 OF 2011

i.I

In the instant revision petition, the petitioner/plaintiff 

Murad Ali filed a. suit against the

if
f'espondents/defendants !

/. I
for deqiaration to the effect he Is owner in possession of 

the property comprising in Khasra Nos. 1125 to' 1127 

':t154, 2137/1, Khata No.93/421 situated at Mauza Feroz 

Hur and'jhe respondents/defendants No.1 

\ Goliusiqn of the rest of the

I.:
i

I

and 2 with theI;

^Gspondents/defendants have 

iliegaily taken its possession and have tried
I!

to deprive

I , him of his rights, over it by making wrong entries J 

record

respondents/defendants

in'the •
revenue which acts of the

are against law and facts and 

void and ineffective upon his rights. He has also prayed 

for the

;•!

i‘
recovery of possession of the suit property under 

section , 8 of the Specific Relief Act, 1877. A prayer for 

permanent injunction restraining 

respondents/defendants Horn alienatirig the suit property
i

on the same was also.

I

'f

. issuance ofi the. I

■: t6 >
L

' i and from raising construction<

''•T7!

i■iB'i /!*•.5'

^0i
.1

f

D
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1

made. The respondents/defendants No-. 1, 2 & 9 contested 

the suit by filing their separate written statements: After
6

[

recording pro and contra evidence the learned. Ciyll 

Judge-IV, Mardan vide his judgment and decree dated 

22/12/2010 which

I

was upheld and maintained by the 

learned. Additional District Judge-VII, Mardan vide his
i

judgment and decree dated 23/01/2012. 

instant revision petition.

Counsel for respondents in all the civil revision 

hedrd at length and record perused. Learned counsel for 

petitioner / plaintiff directed to 

positively on next date failing which matter 

decided on available record. On 18.05.2015 

\ . ■ parties were given last chance and the case 

. today for arguments and orders.

(
Hence the1

!
6-

V

argue the case

]: would be
1

all the
•. :

was fixed for

' 7~ Record is suggestive that petitioner / plaintiff is 

claiming his right regarding the cancellation 

mutation No. 367 dated 09.12.2012 Ex.PW-4/1,

I

i
j of gift

I
alleging;

that as p'er compromise deeds Ex.PW-5/1 and Ex.PW-\
:

i i

5/2 the respondents violated the terms and conditions 

thereof hence, the cancellation of 

inevitable.

; i

:
;■

paid gift deed is
'■

I

8. Ex.RW-2/4 & Ex.PW-2/5 are the Roznamcha 

respectively
WflfCf] were enterec/ by petitioner / plaintiff himself

waqiatee, dated 05.12.2000 & 09.12.2000,
6-

and :

iSTEE)
]

1 ^015
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1-
'i^)

according to which he expressed his willinghess to make 

the gift. The said gift deed is not denied by the petitioner 

! /plaintiff. F^oznamcha Waaiatee Ex.PW-5/1 & Ex.PW-5/2 

. deafly reflects that the- physical possession of the
I . .

property in dispute was also delivered to the ddnee /„ 

respppdent by the petitioner / plaintiff himself In, nutshell 

it can easily be said that the impugned gift mutation 

Ex.PW-4/1 vyas attested in furtherance of the[

compromise deeds, which were execute^ by the elders \
\

of the society in order to settle the long standing dispute \ 

in between the parties and the peace of the area was . 

endanger, as there were number of FlR’s registered, . 

also:

i
:.■S

I
,!■

:■

!
i

I

;■

i |l'
; tj

hI
]

i

i

!
:':V

!

;

s
(

I 9- ■ Nothing is on record to show that any of the terms

and copditions of compromise deeds Ex.PW-5/1 &

Ex.PW-5/2 was made or were violated. Importantly no

such terms and conditions are mentioned in both the
\

, , ■ said exhibits or Roznamcha Waqiatee. ■_ Moreover, \ 

Ex.PW-5/1 &. Ex.PW-5/2 are unregistered documents, i 

one with the heading relinquishment deed and the other \

I

!

;•

I

t

f
:

compromise deed, respectively.as with no such

conditions which wa.7'anfs cancellation of registered / 

attested gift deed Ex.PW-4/1. There is no evidence, pn 

record show!n'g any violation of said compromise deeds, 

rather it is established and proved on record.that gift

i

ft!
!^1

!

/ :
i

‘:
i

6 *

i
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"v' . >
1 1-' ! mutation. :No. 367 dated 09.12. 2000, 

registered', by the petitioner / plaintiff himseif 

^weet well, is in violation of any valid gift. Nothing is oo J 

record thst petitioner /plaintiff n/as dispossessed from ' 

the property. Even otherwise, the compromise deeds 

Ex.PW-:5/1 & Ex.PW-5/2 were reached and settled by 

the elders pf the locality, in order to end up the ongoing '■ 

litigation ' between the parties, which revival is not 

advisable at this stage. The claim of the petitioner, 'that . 

in fact g{ft mutation No. 367 was Hiba-ba'shrt-uNwaz is 

I not correct as there are no such conditions which \ 

declare/ the- gift mutation as conditional one. 

conditions nientioned -in the said deed are only to the \ 

effect of.possession which has been fulfilled by the way ■ 

of transfer of the disputed property, nor there is any 

conditions of further sale etc. The essential of a valid gift 

are on record hence, both the courts below rightly 

_ interpreted the same while dismissing the claim / suit of

■ the petitioner/'plaintiff.:

■ 10- In civil revision No. 1543/2010 petitioner / plaintiff 

instituted a suit for specific performance of agreement to

. sell,, executed in his favour by one Mst. Khalida, in 

respect of the same suit property. Petitioner / piaintiff 

, failed to prove on record, through his evidence the 

OQhtents of agreement deeds dated 15.3.2001

V . which- wasi
t

t
on own

i

i

i
1

i
I

i
■fi

i ':
I, i

'r

1

I

5

The

1

i.

1

;

i

i

;

•f

>!■
■Y-

!6-. •
I '

I
1
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4r

31.12.2001 and the both the court below rightly
I

concluded the finding in favour of the

r

I
In

present f?
j

respondents. In CR No. 127/2011. one gift mutetion Ng. 

365 dated 9.12.2000

j

;*
1-
[•

challenged ■ which ivas

,' executed after the compromise deeds dated 4.■ 1

12.200,0 

are discussed 

in above paragraphs, whereas, in civil revision No. 723 

dated '2011, petitioner has asked

exactly In the s'ame circumstances which

•f:
l:!

forf recovery pf
' ■* :* .

possession of the disputed property under section 8 k

i
>
!'

the Specific Relief Act, I

1877, which property was 

allegedly taken from him by the respondents. Record is
:

:I

■ K

•V,

suggestive that although possession 

petitioner / plaintiff but

w'as. with the 

the capacity of special attorney 

. of one Mst Sheda and her ants Mst Khallda & Mst

t
:

l in :

Saleema and this fact is reflected in the entries in 

Khasra G'irdawari Ex.PW-1/2. I

Subsequently, Mst i

Khallda sold her share to respondent No. 1 who further

sold out to respondent No. 2 and as such the learned trial
;

court recorded correct conclusion that petitioner plaintiff 

has nothing to do w.4h the property in dispute.

The claim of petitioner is based on unregistered 

documents i.e deeds of compromise etc, which are not 

acceptable in viev/ of number of judgments

f

11-

i

of the

superior courts, few such are cited. In the case of Mst.

'/ 

A i

f

!
I

E]• b *

;•

i
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: GULSHAN HAMID Vs Kh. ABDUL REHMAN & othpr.'^

\ reported in 2010 SCMR 334 it has been held ah .under:-
6 « U

\"’’Ss. 12 & 22, Ulus I—Suit fdr specific 
performance of agreement toselIrr-Signing ■.

Of such agreement by vendor—defendant, ' '

, but its non signing by vendee-plaintiff— 

Validity—Such agreement created rights :

t;

V

i

I
ahd iiabilities on both sides—yendee 'by 

not signing agreement had kept himSplf 

■ immune from any future claim of vendor—

!

Had there been, an occasion for vendor to 

bring such suit, then she shodld not have
•I

succeeded as vendee had not signed 
dgreement so as to accept any liability 

thereunder—Such hit by
illgstration I of S.22 of Specific Relief Act, 

1877—Plaintiff was not entitled to exercise 

of discretion in his favour, who had hot

case was

*;

accepted any liability, but had claimed dll 

rights under such 

unilateral

i

agreement—Such
agreement not signed by 

was not mutually 
enforceable, whereupon no decree could 

be passed—Suit

plaintiff -vendee•'v:;

was dismissed in
circumstances.

LikGwisG in thQ cssg of AH RQhmGn Vs FbzsI M'ehrriud 

& others reported in 2003 SCMR 297 if has been hsld 

that:- '

f

;

"—S.53A—-Registration Act (XVf of 1908)} 

s:49—Port performance—Non-registratiorl^ 

document—Effect—Noof equitable
doctrine including the one contained in

i-: S.53.A. Transfer of property Act, 1882 

override the specific provisions of S.49, 

Registration Act, 1908 and no document 

required to be registered can confer title to

can
t

/
t

y

s teb■1

, 16*S'^'ZWB .
'6 «
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immovable property in case the same 
unregistered".

*1 was t

\ If

1In the c^se of - Muhammad 

i ^sfhzan.

^adicf Us Muham.m'^H :
■ I • I '

reported in 200? '^r.MR 1821Jm n has been \

■ t i if

i
uf ;!

held ad under- i

)

~—S.48—Registered 
f^ocumerst—Precedence—Registered 

. document would have 

unregistered docun^ent,

was executed earlier in time.

and unregistered ;
•I ;

fM

precedence over
even if the same r

f
.1.

i rT

Likewise in the case of Mirza Muhammad Sharr^af \
I;

' ys M^t. Navvah'RihiL_renorteinn 1993 SCMU dR9 fo .p

has been held that:- I
*.*

—-Ss. 17 & 49—Recjistered document had 

sanctity attached to it, 
evidence was required to

■j:

and strongerI
t

cost aspersion on Ii'
its genuineness--No-: evidence 

that sale-deed in question 

forged

on record
K

was either 
or fictitious—Attesting witnesses 

.r and scribe having 

■ genuineness of saie-deed 
their statement did

«:
I. .i:

r certified to the
mere fact that

not mention the 
perusal of original sale-deed at the time of 
their examination in

s

;; court, would not per 
se lead to conclusion that their 

wasdoubtfuL

i

veracity ji:

i /n the case of Mst Az&nmL,n 

I Muhammad^
• ; • ' f

[

; held as. under:-

Nisa Begum \/:<;; ah
i I

ii has then
if

T'.

:
: I.

"—S.53-A- 

S.12—Agreement 

performance—Merely 

agreement to sell used the expression that

j

-Specific Relief Act, (! of 1877),

sell—Partto

J i

because the !.
!

9^^'i
•;
:

i 16. *' ■ r :\
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;
i

‘\
!■

'(6d:::^the possession of the property was given 

on purely caretaker^ basis, would not imply [ ■ 
that transferee v/as put in possession in his i 
own right os a vendee in partperforrhahce 

of sale agreement.

:
f

■ '6 i .

12-Although this Court is not called upon to
■ ■ ' ' ' ' • ■

reappraise the evidence on record in exercise of its

fevisiphal Jurisdiction, yet, ip the interest of justice, I have 

gone through the evidence produced by'the parties and 

find that the findings of learned two Courts beloW are (n 

consonance with the evidence on record and 

^prejudice seems to have been caused to the 

petitioner/plaintiff. The petitioner/plaintiff has failed fo 

substantiate his claim through convincing, reliable and 

conclusive oral and documentary evidence while the 

'respondents/defendants have satisfactorily rebutted the 

claim of the petitioner' through convincing evidence.

, Thus both the Courts below have rightly clinched the' 

■factual controversy and have dealt with the matter in a 

thread bare manner and have come to the. concurrent 

_ conclusion after due application of independent mind, 

which needs no interference by this Court in exercise of 

fevisional jurisdiction. The memo of petitioner has failed 

to point O'Ut ahjr illegality by way of misreading and non

reading of evidence by the learned two Courts below. 

The-trial Court as well as the appellate Court, have 

elaborately discussed every aspect of the case pnd have

I

i

i

no

i

:

I

:

! .

r

I

h

j'

t

:

Q



i
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;
y- i/•

deait with the same in detail, leaving no room for fuHher 

consideration. It is seitied law that findings on question 

of fact or law recorded by the Court of competent 

i Jurisdietion cannot be interfered with in the revisionai 

jyrisdictioh unless those findings suffer from jurisdictionat 

defect, iiiegaiityof material irregularity. The jurisdiction of 

the High Court to Interfere with the concurrent finding ot}^ 

fact in revisionai jurisdiction under section 115 C.P.C. is. 

very limited:

4 ;■

\ “\

b i

:

f

13- . The process of examination of evidence for 

upsetting the concurrent findings of fact in exercise of 

powers_ under section 115 C.P.C. in my view is neither 

p.errnissible nor warranted by law. I may also mention

!

I

f

1

here that the High Court while examining a concurrent

findings of fact recorded by the Courts below i 

of its revisionai jurisdiction under section

in exercise
;

11'5, C.P.C.l .
\ .

has to attend the reasons given by the Courts below in\

support of such findings and misreading, non-reading or 

perverse appreciation of evidence has to be discovered 

in reasoning 'pf the Coups below to justify interference 

exercise of its revisionai jurisdiction. In the

Muhahimad Idrees and__others

Pervaiz & others reported in 2010 SCMR. 05 // hao
I ' • '

been held as under-

I

i

;
. v;
.'2 . I

in

case of-.
:

Vs Muhammad:

■ ;

I ;

"—S.115—Revisionai jurisdiction of 

High Court—Findings by Court of

■

/ V

I.I;

B



13

-C
■

f canipetsnt Juri.-idiction—Scope— 
Finding on quei;tion of fact or law.

f ■how erroneous the same may be, if 

recorded by court of cqmpetent 
jurisdiction, the same cannot be.

)

4■6 *

■
i
interfered with by High Court in 

: exercise of its revisidnal jurisdiction 

^^nder SJIS CPC, unless such findings 

suffer from controversial defects, 
ilJegaHty cr materia! irregularity".

■ 'ey"'-.

• L

i- 1

4- In view of wheii has been discussed abovk I have 

come to the conciushir that the learned trial Judge a« 

well as the learned appellate CPurt have passed well

II .

;

(easoned Judgments and decrees after propdr appraisal 

■ of the evidence on ':he file and thus thq same do not at 

ail seem to have been tainted vvith

I i .

any iilegality or 

if regularity or jurisdictional error to warrant interference

I

:•

i

by this Couit while exercising revisional jurisdiction.

Hence, revision petition in hand is without substance; 

therefore, the same is dismissed with no order to costs, 

CM 1674 of 2010 is. for restraining respdnd'ent from
:

constructiqn, aiienanon etc has become in.fructuous and 

'" disposed of while C/W No. 1928-H of 2013 

additional documenis is allowed.

regarding
s

<0
!
Announced..
15/06/201

/- •••
(

TRU6 COP'' \
r

/* 1 O I
'oil.-; r- 
f A r 
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Murad Ali vs Amir Zahiab etc
. >'.

1; v'

T ■•1

IN THE COURT OF KHALID MANSOOl^ CIVIL JUDGK-TV V
MARDAN. ' 'I

i

Civil Suit No......... ...........
Date of original institution... 
Date of present institution.... 
Date of Decision..................

.....  284/1
...14-06-2005. 
....03-11-2010.
....22-12.2010.,
- ,

Murad Ali S/0 Muhammad Ali Khan R/0 R.ustam Kheil,
...... ............... ....................... ............... '....(Plaintiff)

T
f
iii;

VERSUS

1. Amir Zaman S/0 Akbar Khan and thirteen others. 
.................................. ............. ................. (Defendants)

SUIT FOR DECLARATION. POSSESSION
AND PERMANENT INJUNCTION.

1 JUDGMENT:
22-12-2010

I

This judgment shall dispose of the instant suit declaration to the 

effect that the plaintiff is the owner-ih-possession of the property 

measuring 32-kanals or whichever area is found correct bearing Khasra 

No.1125, 1126, 1127," 1154 and 1137/1 comprised in khata No.93/421 

■ jamabandi for the year 1999-2000 situated at mauza Ferooz Pur Tehsil

with

^ '

Takht Bhai, District, Mardan; that the defendants No.l and 2, 

collusion of the rest of the defendants, have illegally taken possession of 

the same and have tried to deprive the plaintiff of his rights over the
disputed property by making wrong entries in the revenue record; and

that all the above mentioned acts of the defendants are against the law 

and facts, hence, void and ineffective upon the rights of the plaintiff 

Prayer-B is for the recovery of possession of the disputed property under 

Section-8 of the Specific Relief/Act, 1877 while the issuance of

permanent injunction has been asked for in prayer-C of the plaint for 
restraining the defendants from alienating the disputed property and also 

restraining them from raising construction on the same.

^ tXAMi
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Page 2 of 15

Murad All vs Amir Zamab etc
4 -j. ■

The plaintiff has asserted in the plaint that he is the owner of the 

disputed property; that the defendants No. 1 and 2 have forcibly and 
illegally taken possession of the disputed property; and that the rest of the 

defendants have tried their best to legalize the illegal possession of the 

said defendants by making wrong entries in the revenue record and they 

have also tried their best to the defendants No.l and 2 from legal 
action under the criminal law; that all the above mentioned

save.

acts of the
defendants are and the possession of the defendants No. 1 and 2 is against 
the law and facts, therefore, the plaintiff is entitled to the recover of

possession under Section-8 of the Specific Relief Act, 1877 and that the 

. defendants werei repeatedly asked to recognize the plaintiff s right 
the suit property and to do the needful but they ultimately refused, hence, 
this suit. ■. .

over

!' .

The defendants were summoned out of whom only the defendants 

No.l, 2 and 9 contested the suit by filing separate written statements 

wherein they totally denied the claim of the plaintiff.

I

Important to mention is the fact that though evidence of the parties 

was completed and the case was fixed for arguments but perusal 
record revealed that issues were not available on the

!

of the
case file which were

framed and placed on file. The learned counsels for both the parties

to whether they want to produce any evidence upon which the 

learned counsels for bath the parties stated at the bar that they fully 

with the issues so fr^ed; that they rely on their previous list of witnesses 

as well as their evidence already recorded; and that they do not 
produce any further evidence. Their joint-statement was also recorded as
is clear from the order-sheet No.102 dated 13.12.2010.

i.

were
asked as

agree

want to

The divergent pleadings of the parties were reduced into the 

following issues;

^ CXAMIMER }
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ISSUES;

1. Whether the plaintiff has got a cause of action? OPP 

. Whether the plaintiff is the owner-in-possession of 

the land measuring 32-kanals out of the disputed 

property? OPP 

Whether the plaintiff

2:

3. - was dispossessed by the 

defendants No.l and 2 within six months from the
date of institution of the suit? OPP 

Whether the defendants have collusively tried to 

legalize the illegal possession of the defendants No.l 
and 2 via wrong entries in the revenue record? OPP 

Whether the suit being bad in its present form is- 
liable to be dismissed? OPD 

6. ~ Whether the plaintiff is estopped by his conduct 

from bringing the instant suit? OPD 

Whether the defendant No.l has purchased the suit 
property and he has been in possession while the 

plaintiff has nothing to do with the same? OPD 

Whether the suit has been filed just to harass the 

defendants, therefore, they are entitled to special 
compensatory costs? OPD

Whether the plaintiff is not entitled to any relief 

under Section-8, of the Specific Relief Act? OPD 

Whether this court has got no jurisdiction? OPD 

11. — Whether the suit is liable to be dismissed due to 

joinder and mis-joinder of necessary parties?.OPD 

Whether the defendant .No.2 has become owner of 

the land 17-kanals 3-marlas vide mutation No.471 

and 367 and he has taken possession of the 

accordance with law and with the consent of the 

plaintiff? OPD

4.

5.

7.

8.

9.

10.

nom

12.

same in

58^/5m-
r
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13.’" Whether there is legal defect in the suit. If so, its 

effect? OPD

Whether the plaintiff is entitled to the relief as 

prayed for in the plaint? OPP

14.

I
15. - Relief.

Parties were given opportunity to produce their evidence who have 

produced their pro and contra evidence.

f: PW-1, Atlas Khan Patwari Halqa produced jamab^di for the year 

2007-08, Khasra Girdawari from Kharif 1995 to Kharif 2009, perth 

patwar of mutation No.266, 346, 365, 367, 374, 407, 471, 472, 498, 515, 
571, 572, Rooznamcha/Daily Diary Mad No.1,102, Rooznamcha No.106, 
Rooznamcha .Noi346 and Rooznamcha No.347 as ExPW-1/1 to 

ExPW-1/18.

r.

Statement of Abdur Rehman Madad Moharrir Police station Takht 
Bhai was also recorded as PW-1 who produced FIRNo.627 dated 

20.08.2000, FIR No.601 dated 12.08.2000 and FIR No.l028 dated 

13.12.2000, as ExPW-1/1 to ExPW-1/3.

5

t

PW-2, Muhammad Aftab Moharrir General Record Room Mardan 

produced the Stamp-vending register from 26.05.2000 to 19.06.2001 of 

Syed Salim Shah and' exhibited the photo-copy of relevant page as 

ExPW-2/1.

PW-3, Syed Salim Shah Stamp-vendor District Courts, Mardan 

stated that he had sold out the stamp paper No. 1169 dated 04.12.2000 

ExPW-3/1 to Murad Ali and Gul Rehman and stamp-paper bearing 

No.1171 dated 04.12.2000 ExPW-3/2 to Murad Ali and Sultan 

Muhammad.

- PW-4, Zaiwar Haq Petition-writer stated that he has seen the 

original deeds bearing No.2377 and 2378 dated 4.12.2000 copies

d 0 Tnm M !
i

Copying Department 
< OWMtIcws Court
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ExPW-3/1 and ExPW-3/2 which have been written by him and correctly 

bear his signature; that the same were also signed by all the concerned. 
He also exhibited the photo-copy of relevant page from his register as 

ExPW-4/1.

PW-5, Sabz Ali Record Keeper Irrigation Department produced 

Misal Wara-bandi as Ex.PW-5/1, Application for Wara-bandi as 

Ex.PW-5/2, list of Amended Wara-bandi as.Ex.PW-5/3, Notice in the 

name of Mir Afzal Patwari as Ex.PW-5/4, Notice Information of 

Amended Wara-bandi as Ex.PW-5/5, Statements of Sher Gul, Faqir Khan 

through Kachkool and Murad Ali as Ex.PW-5/6, Report of DCI and 

statement of Sultan Muhammad and Wara-bandi as Ex.PW-5/7, the Order 

of Divisional Canal Officer dated 26.02.200las Ex.PW-5/8, Notice' for 

compliance of the same in the name of the concerned Patwari as 

Ex.PW-5/9, the Notice Information as Ex.PW-5/10, the concerned list 
dated 08.03.2001 as Ex.PW-5/11, Notice of Satisfaction of the 

Report of the concerned Patwari dated 08.03.2001 as Ex.PW-5/14.

i

i:
■f

f
II

r

;

same.

i

t

PW-6, Patwari Halqa mauza Ferooz Pur produced jamabandi Zair- 

e-Kar 2007-08 as Ex.PW-6/1, Khasra , Girdawari 2004 to 2008 as 

Ex.PW-6/2, the mutations No.266, 365, 471, 498, 407, 367 and 515 as 

Ex.PW-6/3 to Ex.PW-6/9 respectively. He also produced Mad No. 102 

dated 05.12.200 Ex.PW-6/10, the photo-copy of relevant page of his 

Daily Diary as Ex.PW-6/11, Mad No.346 Ex.PW-6/12, Mad .No.347 as 

Ex.PW-6/13.

'

Riaz Muhammasd S/0 Nawab Khan also appeared as PW-6 and 

stated that the deeds Ex.PW-6/1, Ex.PW-6/2, Ex.PW-6/3 and Ex.PW-6/4 

are in his hand writing.

The ADK, Mardan, namely Yousaf Haroon while appearing as 

CW-1 produced Jamabandi 2003-04 regarding Khata No.95/437 to 441 as 

Ex.CW-1/1.

Truo
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w

The Moharrir of the Office of Sub-Registrar Mardan appeared as 

PW-7 and exhibited the registered deed No.l4 dated 12.03.2003 as 

Ex.PW-7/1.

i
I
I,
5; I

The ADK, Mardan was also examined as PW-8 who produced the 

original mutations No.365 dated 9.12.2000, 367 dated 9.12.2000, 471 

dated 31.07.2003, 49.8 dated 14.04.2004, 346 dated 23.08.2000, 374 

dated 17.02.2001, 265 dated 22.09.1998 and 266 dated 24.10.1998. He 

also exhibited the photo-copies of the same as Ex.PW-8/1 to ExTW-8/8 

respectively. He also produced fard jamabandi 2003-04 regarding Khata 

No.95 as Ex.PW-8/9.

fe
i-'

r
■

f

t
i'

;
The patwari halqa was yet again examined as PW-8 and he also- 

produced almost the same revenue record. '
i-
ii
f v

/
PW-9 Ali Azam patwari Halqa mauza Jehangir Abad stated that he 

remained OK, Takht Bhai for 3/4 months, that he does not know any
thing about mutation No.407; that he handed over the charge to one■i •

Sultan Bahader and that neither the parties had contacted him during he 

tenure about the said mutation nor he had seen any of them during that 
period.

The PW-10, namely Fawad Akhtar Khan stated that the possession 

of property 115-kanal 17-marlas was handed over to the plaintiff in the 

year 2000 regarding which certain disputes arose and the plaintiff filed 

FIR against the concerned persons and thus he became acquainted with 

the Mir Zaman etc; and that certain compromise had also been affected 

between the parties in his hujra but few days after the same Mir Zaman 

etc. forcibly took possession of the plaintiffs propbrty.

n.

an

PW-11, Abd-ur-Razzaq has stated nothing material about the 

dispute in hand between the parties.

EXAMINER 
Copying Department 

CourtV.
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PW-12, namely Asif Khan Advocate stated that certain 

reconciliation proceedings had taken place between the plaintiff and the 

defendant No.l through the reconciliation committee with respect to the 

dispute in hand between the parties; that .both the parties had authorized 

the concerned members of the committee vide the Ex.PW-12/1; that the 

reconciliation committee has passed the order Ex.PW-12/2 and the same
has been duly signed by him as well as the. rest of the members of die

committee as is clear from. the Ex.PW-12/3. But the perusal of 

Ex.PW-12/2 would reveal that the plaintiff was also bound to hand 

possession of 15-kanab to the defendant No. T in compliance with the 

decision of the committee but the plaintiff has not even stated a single 

word as to whether he has complied with the relevant clause of the 

decision or not, therefore, this document is of no help to the plaintiff..

over

PW-13, namely Javid stated that he was tenant of the plaintiff over 

the property from which he has illegally been dispossessed by the 

defendants.

The plaintiff himself appeared as PW-14 and reiterated the 

contents of the plaint. After producing the copies of relevant suit and 

other documents as Ex.PW-14/1 to Ex.PW-14/9, he prayed that 'the suit 
be decreed as prayed for in the plaint with heavy costs. Thereafter, the 

plaintiff closed his evidence.

On the other hand the, defendant No.l appeared as DW-1 and 

stated that he . has become owner-in-pfossession of the disputed property 

vide the eed No.l4 dated 20.03.2003 and the deed No.24 dated 

27.03.2007 as Ex.DW-1/1 and Ex.DW-1/2 respectively; that plaintiff's 

suit with regard to the disputed property and his appeal have also been 

dismissed by the competent courts. He lastly prayed that the'suit be 

dismissed.

The defendant No.2 while appearing as DW-2 has stated that out 
of the total disputed property he has purchased land measuring 12-kanal

10 ^ TruaiCopy 1:C> ft t
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from the defendant No.l vide a mutation for a sale consideration of 

Rs.700000/-; and that the plaintiff has got no concern whatsoever with 

the same. He lastly prayed that the suit be dismissed. Thereafter,, the 

. defendants closed their evidence.

I have heard the arguments of the learned counsels for both parties
$

and have also perused the record. My issue-wise findings are as under;

ISSUE No. 2.

The burden to prove this issue was upon the plaintiff. The 

plaintiffs case is that he is the owner of the disputed property. The record 

of the instant suit reveals that the plaintiff had earlier, too, filed two suits, 
i.e, (i) the suit No.271/1 of 12.9.2002 titled “Murad Ali vs Ms|. Khalida 

etc.” and (ii) the suit No.143/1 titled “Murad Ali Vs Sultan Muhammad”.
The attested photo-copies of the suit No.271/1 and the judgments therein 

including the judgment of the learned appellate court were submitted by 

the learned counsel for the defendant No.l during the course of his 

arguments which are available on the case file while the attested copy of 

the suit No.143/1 is available in the shape of Ex.PW-14/8. Further, the 

institution and dismissal of these suits have also been admitted by the 

plaintiff in his statement as PW-14. The perusal of the said copies would .
.. e

reveal that the.present defendant No.l and 2 were arrayed as defendants
• ^ . —** * 

in the said suits, too. The present disputed khasra numbers were also
included in those suits and the plaintiff had asserted his ownership over
the same but both these suits were decided against the present plaintiff
and even his appeal No.106/13 of 2009 was also dismissed as is clear
from the attested photo-copy available on the instant case file meaning
thereby the plaintiffs claim of ownership over the present disputed
khasra numbers was discarded by the competent courts. Rather, the
learned appellate court has held in concluding para of its judgment that

the present plaintiff had no locus standi to challenge the subsequent
transfers of the property by the respondent No. l (Mst. Khalida as she was
the respondent No.l) in favour, of the. respondent No.2 (namely, .Mir

/

4 .
■a

■3i
'i'
r

s
S'

1

:

b« Tfu® Co^
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Zaman as he was the respondent No.2) and then respondent ,No.3 

(namely, Sultan Muhammad as he was the respondent No.3). Thus 

competent courts have given findings against the plaintiff regarding the 

disputed kliasra numbers and this court has got no jurisdiction to sit in 

appeal against the findings of the court of equal jurisdiction, i.e, the court 
of learned. Civil Judge and yet again this court has got no jurisdiction to 

sit in revision against the judgment of the learned Appellate Court, i - 
the court of the learned AdditionarDistrict Judge, Takht Bhai. This 

means that the alienations in favour of the present defendants No 1 and 2 

have been validated by the learned appellate court in the earlier suits.

i.e,

/

Though there is sufficient evidence on the case file that the suit for 

partition filed by the plaintiff s mother, namely Mst. Sheda arid her aunts, 
namely Mst Khalida and Mst. Saleema was allowed and possession of 

their share Was handed over to them, through the plaintiff but the

possession was so handed over to the plaintiff in the capacity of special
attorney for the said ladies including Mst. Khalida and legally speaking 

said Mst. Khalida had also become owner-in-possession of her share in : 
khasra numbers including the dispute.d khasra numbers. This fact, has 

been supported by the entries for year 2000. in khasra girdaw^i produced 

by the plaintiff s own witness as Ex.PW-1/2. The said Mst, Khalida sojd 

out her share to the defendant N6.1 who further sold out property to the 

defendant No.2 and these transactions have been endorsed by the. learned 

courts, as against the plaintiff as explained above., So, the plaintiff has 

nothing to do with that much property. The plaintiff has further asserted 

his o-vraership on the basis of tWo inutations, i.e, the mutation No.266 

Ex.PW-8/8 and the mutation No.407 Ex.PW-1/8. The plaintiff has firstly 

tried his best to prove that the 407 mutation is still pending and the 

revenue officials are not intentionally producing the same but the PW-1, 
namely Atlas Khan patwari Halqa has admitted in his cross-examination 

that, the mutation No.467 Ex.PW-1/8 has been rejected on 25.03.2004. 
Further, if it is presumed that the said mutation is still pending even then 

the plaintiff has failed to prove that the same has been attested and he has 

also not stated even a single word with respect to its attestation and

to b® trua
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i
legally a mutation does not confer any title unless and until it is attested. 
So, this mutation whether pending or rejected is of no help to the 

plaintiff. In addition, though the mutation No.266 Ex.PW-8/8 was
attested in favour of the plaintiff to the extent of 38-kanals and 12-1/2

Ir.

marlas but the record reveals that the plaintiff has sold out properties 

measuring 23-kanals and 10-marlas vide the deed Ex.DW-1/2; 9-kanals 

vide the mutation No.365 Ex.PW-8/1; and 6-kanals and 3-marIas yide 

mutation No.367 Ex.PW-8/2 in favour of the (i) defendant No.l, (ii)
4 ■

one
Gul Rehman and (iii) the defendant No.2 respectively and he thusi

extinguished his ownership in the relevant khasra numbers. This fact has 

also been admitted hy the patwari halqa (PW-1) in his cross-examination 

by stating that the plaintiff is no more owner in the disputed property.

I ' .
I

%

I In short, the plaintiff has failed to prove his ownership on the basis 

of mutation No.407, he has extinguished his ownership, which he had 

the basis of mutation No.266 and his claim of ownership over the 

disputed property/khasra numbers has been repelled by the competent 

learned courts through the well reasoned judgments reg^ding which this 

court has got no jurisdiction even to pass any opinion about much less to 

set aside the same. Hence, the plaintiff has badly failed to prove this
issue, therefore, the issue No.2 is decided in the negative.

I; ■
on

ir.
!

I

ISSUES No. 5 and 13;

The burden to prove both these issued was upon the defendants. 
The plaintiff has filed the present suit u/s 8 of the Specifice Relief Act, 
1877 (hereinafter called the said Act) for success in which it was of 

utmost importance for the plaintiff to prove his ownership over the 

disputed khasra numbers but he has failed to prove his ownership as is 

clear from my findings on issue No.2 above. Further, though the suit has 

been filed under section-8 of the said Act but the contents of the plaint 
read with relevant portion of plaintiff s statement on page-4 of his 

examination-in-chief would reveal that die plaintiffs case is that he has 

been dispossessed otherwise than in due course of law, therefore, the

to
i

/I ■



Page 11 of 15
Murad AN vs Amir Zamab etc

plaintiff should have file a suit for restoration of possession under 

Section-9 of the said Act. Further, it is clear frorn the record that the main 

contesting defendants are co-owners in the disputed property and this 

fact, in my opinion, is very good defence for one co-owner in a suit for 

possession under Section-8 of the said Act filed by another co-owner. In 

addition, if the plaintiff is presumed to be a co-owner even then a 

owner can recover possession from defendant co-owner only through 

a suit for official partition and that, too, only if the defendant 

found in possession of property more than his entitlement. Otherwise the 

plaintiff co-owner cannot ask for possession of specific portion of joint- 

property which is in possession of the defendant co-owner whose 

possession is commensurate to his ownership in the joint-property. As the 

plaintiff has failed to prove his ownership over the disputed property as 

^ explained above, therefore, he should have file a suit under Section-9 of 

the Specific Relief Act, 1877 and that, too, should have been filed within 

time. Though the collective share of Mst. Khalida Sheda, Mst. Khalida 

and Mst. Salima was partitioned through the partition mutation from the 

other co-owners but no partition in between the said ladies had taken 

place meaning thereby all the said ladies were joint-owners of their 

collective share, therefore, had the plaintiff been a co-owner in the joint- 

property even then he would have not succeeded in recovering possession 

from the co-owners/the contesting defendants through the suit under 

Section-8 of the said Act for reasons explained above.

co

co-owner is

r

'1-

In light of what has been discussed above, there is legal defect in 

the suit and the suit is also bad in its present form and the suit is liable to 

be dismissed on this score too. Hence, the issues No.5 and 13 are decided 

in favour of the defendants.

ISSUE No. 3.

Though the issue is not properly framed because limitation for a 

suit u/s 8 of the Specific Relief Act, 1877 is not six months but it can be 

decided on the basis of available record and complete justice can be

t

V
I;
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error in framing of this issue to Jdone between the parties, therefore, the . , «
ot p«i.d - ™"<1” “ “• “ “ 1

Tlpugh. ““
^..sion w» hmded 0.0 lo the plaintiff in the opitot, of .pao.l

ladies but the instant suit is forthat pos 

attorney
recovery of possession under
for which the plaintiff must have proveJhis ownership 

plaintiff has failed to prove his ownership over the disputed property 

clear ftom my findings on issue No.2 above, therefore, this issue has

become redundant. Hence, the issue No.3 is decided accordmgly.

of the above mentioned three
Section-8 of the Specific Relief Act, 1877

first. As the
as is

TRSUE No. 4;

this issue was upon the plaintiff. The record 

defendant No.l has purchased property
. Khalida vide the

The burden to prove
reveals that theof the case 

including the 

registered dee

disputed khasra numbers from Mst 
d Ex.DW-1/1 and the plaintiffs claim of ownership-p-in-

courts ashas been discarded by competent 
issue No.2 above. The record further reveals

over the samepossession
explained m my fi^mgs ^

vide the

on

that the said Mst 
,»« of pr«p«y i.cM»5
p„«,i„ N..265 -

s is clears from entry with red ink for the

s

correeted in light of the same as is 

relevant year, i.e, 2000 in khasra girdawari

counsel for the plaintiff could not point-out as to
thorities in doing so. The learned counsel for 

has been intentionally

i Ex.PW-1/2. The learned
what illegality has been

committed by the revenue au .
laintiff argued that the mutation No.407the p 

misplaced by
legalize the defendants’ 

this argument has no force 

in categorical terms that the 

is presumed to be still

officials just tothe revenue
the disputed property butpossession

because the PW-1 patwari halqa has stated
has been rejected. If the same

is of no help to the plaintiff as explained m
himself

over

said mutation 

pending even then the same 

findings on issue
e. Further, the plaintiff hasNo.2^my

examiner
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sold-but property including the disputed khasras numbers in favour of the 

defendant No. 1 vide the deed Ex.DW-1/2. Hence, the issue No.4 is 

decided in the negative.

I

I

I

ISSUE No. 6-
}
I

In light of my above issue-wise findings, this issue has become 

redundant. Hence, the issue No.6 is decided accordingly.

ISSUE No. 7. . .
f

The burden to prove this issue was upon the defendants. The 

record reveals that the defendant No. 1 has become owner-in-possession 
of the property including the disputed khasras numbers vides the deed 

Ex.DW-1/1 and the deed Ex.DW-1/2. The learned appellate 

held in its findings that the plaintiff had

?

court has
I locus standi to challenge the 

deed Ex.DW-1/1 as explained in my findings on issue No.2 above while
no

I
the deed Ex.DW-1/2 has not been challenged by the plaintiff 

instant suit. Hence, the issue No.7 is decided in the affirmative.
in the

h' ISSUE Na.S:
i:

1

The burden to prove this issue was upon the defendants who have 

failed to produee any evidence in this regard. Hence, the issue No.8 is 

decided in the negative.
:

ISSUE No.9!

In light of my above issue-wise .findings, the plaintiff i 

entitled to any relief u/s 8 of the Specific Relief, 1877. Hence, the issue 

No.9 is de^idedy favour of the defendants.

IS not

<:

/'
1
/
I-
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ISSUE Nq.IO.t

Though the disputed property is situated out side the local
I, jurisdiction of this but court but Government officials have been made 

party in the instant suit, therefore, the suit had to be tried 

Quarters, i.e, in
at the Head

a Civil Court functioning at Mardan. Further, the 

defendants have been contesting the suit for so5

many years and they have 

as they desired and it would not be Just 
to return the suit at this stage. In light of what has been diseussed above, 
the issue No. 10 is decided against the defendants.

also produced complete evidence

ISSUE Nn.llr

/ The. burden to prove this issue was upon the defendants. But no 

evidence has been produced in this regard. Hence, the issue No. 11 is 

decided in the negative.

ISSUENo.n;

The burden to prove this issue was upon the defendant No.2. The ■ 

case reveals that the plaintiff has soldrecord of the
out property

measuring 6-kanals and 3-marlas vide the mutation No.367 Ex.PW-8/2 

against which the plaintiff had also filed the suit Ex.PW-14/8 and he has
admitted that the same has been dismissed. The record further reveals that 
the defendant No.l has also sold out property measuring 12-kanaIs vide 
the mutation No.471 Ex.PW-8/3 and the same has not been set aside till 

to-date. Hence, the defendant No.2 has become owner to the extent of 

mentioned mutations. The possession 
of 6-kanals 3-marlas was handed over by the plaintiff himself as has been 

admitted by him in the heading of the plaint of the suit Ex.PW-14/8 

possession of the rest of the property was handed over by the lawful
owner, i.e, the defendant No.l. Hence, the issue No.l2 is decided in the 

affirmative.

18-kanals 3-marlas vide the above

while

True Cm
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ISSUE No.1.r

Ii
The suit being for recovery of possession u/s 8 of the, Specific 

Relief, 1877, it was
I
I .

necessary for the plaintiff to prove his ownership 

over the disputed property which he has badly failed to prove as is clear 

from my findings on above issues, therefore, the plaintiff has got
'r
I

no
cause of action. Hence, the issue No.l is decided in the negative.

i'

ISSUE No.l4.?

!
In light of my above issues-wise findings, the plaintiff has failed to 

prove his case, therefore, he is not entitled to any relief much less the 

relief as, prayed for in the plaint. Hence, the issue No. is decided in the., 
negative.

i

: RELIEF.

In light of my above issue-wise findings^ the, suit is hereby 

dismissed. Parties are left to bear their own costs. File be consigned to 

Record Room after its necessary completion and compilation.
Announced i

idMansoor
22-12-2010. • ---r'i !

Khalid 
Civil Judge-IV, Mardan.
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Certified that this judgment consists of fifteen (15) pages and each
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■ IN THE COUR1' OF AABID SAl^WAR,
..ADDITiONL DISTRICT JUDCEHIT. MARBANf •

Civii Revision No. 14/C,R, of 2014
I

Dnie Oflnsiiuition......................
Dnie orentriislmenl lo this Courr.

17.01.2012
13.01.2013

Date Of Decision 03.12,2014
jo ^ 7

Murad Ali s/o Muhammad Ali KJian r/o Mohallah Rustam K.hcl, 
Tehsi! & District Mardan

/e.

(Petitioner).

V[i:RSlJS

(0 Irshad Ali, Dx-Patwari Haiqa, (2) OK, Taklit Rahi, (3) f.aMSaid 
0.x-1 eh.sildar (4) Zair IJllali .!-,x-Palwari Ilalqa Mauza l-'arozpur, Takht 
Rahi. District Mardan

(Respondents)

JUDGEMENT:
;

Pciilioner Murad All has hied the instant Civil Revision 

against the order dated 19,12.201! passed by learned .Civil 

.Kulge-f, M<ardan in coriiempl petition No.57/6 vide '.vhich the 

application submitted by the present petitioner for initiating 

contempt proceedings against the respondents was rejected.
!■

.Aggrieved wuh the said order the- instant civii

the ground that the impugned order is 

wrong, against law and facts. The learned Civil .hidgc-1. 

Mardan had not recorded any evidence and had decided the 

application in haphazard manner, so the impugned order is not 

maintainedahie in the eyes of law. Prayer in the revision is'thal 

on the acceptance of this revision petition, the impugned order 

be set aside and the application for contempt be remanded back 

lo the Court of learned Civil .fudgc-l, Mardan with the 

direction to record evidence and thereafter decide the petition 

on merit.

i revision
• is hied inlcr-alia onA

f
U\^ 1

V . ^
Ifr-
n

f6
Y
5

k
i:•
;•

;■
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After ITlirig of the revision petition, notice was ivSsiied to 

the respondents, who appeared and comested the revision 

petition.

r :
< I I

u
• ■ ■ ■ /

v’"'"

■•V;

Brief facts of the petition submitted by Murad Ali 

(petitioner) before the Court of learned Civil Judge-], Mardan 

are that a decree was passed in favour of petitioner, for the 

execution of which a petition was filed. Respondent Irshad 

Patwari Halqa was directed to attest mutation regarding the 

change of ownership, mutation No.407 was entered but the 

same was not attested by respondent Lai Said, who at that time 

was Tehsildar, Mardan despite the fact that both the 

respondents were directed to attest the mutation, but 

respondents in total disregard to the decree of competent Court 

did not attest'. . the mutation in favour of tlie petitioner and 

laleron the same was rejected. Petitioner requested for 

initiating contempt proceedings against the respondents.

<J X

The learned Civil Juclgc-I, Mardan issued notices to the 

• respondents and on the appearance of the respondents, written 

reply was submitted. During the pendency of the application 

the learned Civil .!udgc-I, Mardan after hearing the arguments 

of both the parties, rejected the application of the petitioner 

vide impugned order, hence the present revision petition.

1 have heard the arguments advanced by counsel for the 

_^,4'>arties and perused the record.

Perusal of the contents of the application and the record 

available on file reveals that a decree dated 18.04.2001 was 

passed for the coiTCClion of revenue record and attestation of 

mutation in favour of the petitioner. The decree was produced 

before the Patwari Halqa.and Tehsildar Mardan on the basis of 

which mutation No.407 was entered but was lateron rejected 

by respondents. According to the petitioner the said mutation 

was rejected with maiafidc intention by the re.spondcnts by 

neglecting a valid decree as well as order pa.ssed by the Civil

I'age 2 of 4 be IVuo Cc •
r

i

b



M
i

Cour!., therefore, they are liable to be proceeded for contempt 

of Court, I
r

IW i
Undisputediy and undeniably revie^ved decree dated yVC. 

18,04.2001 was passed in favour of the present petiiioner, 

when the said decree was produced before the revenue staff, 

mutation was also entered, when the petitioner was asked to 

deposit the requisite fee as well as taxes chargeable on the 

attestation of mutation, same were not deposited due to which 

the nuilalion was cancelled. Petitioner was having a decree in 

his favour and he should have approached the Court for the 

execution of the same, it is the duty of the Court to execute the 

said <lecree accordingly to its spirit. The petitioner instead of 

resorting to the Court of learned Civil Judge-f, Mardan for the 

execiition^decree in his favour filed contempt application 

ignoring the fact that if an execution petition was filed before 

the Court, mutation according to the decree would have been 

attested, J)ii[the himself took the decree to the revenue staff for 

attesting mutation. Mutation was entered but lateron cancelled.

No order is passed by the competent Court to direct the
i

revenue staff to attest mutation rather petitioner himself went 

to the office of revenue staff for attestation of mutation, so the 

* assertions of the petitioner is not supported, by any express 

provision oflaw.

s*.

Needles.s to mention that initially the revenue staff was 

not made a party to the suit but even then if the revenue s|talT is 

not party to the suit they arc bound by the Court decree and 

they have to comply the decree. It is also admitted that 

execution petition in this respect was filed before the Court, 

which was pending for the execution of the same decree. There 

is a growing tendency on the part o!' the litigants to file 

frivolous application for contempt of court against the revenue 

sialT/public servants who in discharge of their official duly 

pass orders adversely effecting their interest, which is 

condemned by the superior courts.

Page 3 of 4
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« ' ' •
I: :

As the execution petition was pending for the execution .;■, •• • 

of decree, so the contempt application submitted by present 

petitioner has been rightly rejected by the Court of learned 

Civil Judge-1, Mardan. No illegality, irregularity, misreading 

or non-reading of record is observed in the impugned order, so 

as to warrant interference by this Court, therefore, same is 

maintained and the revision petition being devoid of: merit,

^Chnds dismissed. Requisitioned record alongwith the copy of 

this judgment be returned forthwith while file of this Court be 

consigned to the record room after its necessary completion 

and compilation.

4"
I

. y

;

(Aabid Sarwar)

Announced:
Dated: 03.12.2014

AddI: District|Judge-lTI,

Judtje-" 
Rhiixlan 'CERTIFICATE

Certified that this judgment consist of four (04) pages, each

has been read, checked, signed and corrected by me wherever it was

nccessarv.

4
(Aabid Sarvv.ir) 

AddI; District Judgc-IH, 
Mardan
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M-V 1>)
I

r-jurad ^Axi rjon ofAM.uhauJmad 
Tohsal • cn-d; District Mordac .

' : - ' .Versus

;
;

4

;i; i:
’irshad' AliPatv;ari halqUMah^oL Pcrozpur.;^

2- Zairulloh' E;- patwari liQ3.qa ^ojial-lFerospur ';, 
t-irYTOTiiin.'. EK Patwari holq.a Hapai Feppzpcr,|;;

TeliGil .Ta]:dt,-Bhai-District, Pard'jau-; "

1-'
t'ii ;

-■:

■■1

!1
Reaybndentrc

leeal- acticn ;.,^aiii3t-' ', .
■; f

,\X3plication i’or taj^iriGi
tlio' respondents adk cprrectipnToi:;:re;^cnuc jrecord.

.' . i- :• ■■■■■ : :'':|:!;',;d,:.;'v^> •■■;: .11;-:'.;
.-----------------■:■•■•■|•;; .■PI. A it;

^ ' :■ ■ .. i !. ■■ ■-. ■:..'iin tJ':':'..-: ■; b: ■■ . ■

t

• f^ r'-p 

-/bv
. ■ ! .1 -A.'i A-'A?:'' .'A'i'. ■'■' ^ \< ' '
dispose ofrA^il^pixc'CLtionj^p

^; submitted by: Ali'P^yins.
■htf/a mt'arpolated/in the xavenA record aadpUja
los- to the'petitioner: thus,' lit was .praved-that ■ ,snatp0id ^ 
3Ptloa mder the lau ^ay »e tYhi aS 

aoove.

Order.,;
This- order will !;

I 1

: 1
■: ;-:A ■ • P'A

The -Explication was .^entrusted ito theprehsildar,
- r.ep.ort'wl-io-inquired p^to the-.contenta

add suteiitted, hid :d0t DiiQd,;ropprt. d:a^ed 
of- whi(ih is'.reproducod’-'below:-:

.-I .!■ :
(•
I

Tah'nt- 'Bhad for: dot oil 
• of tho opplication

lb-1.6.200O, ,tho 'eiot
' ■ iv)" Short facts of the. c ase .^a: thot;|Mna?Ei^i;vd2.

' dbo^/e loGutimed has suhinittsdi-; sA'-hOPplncataon . 
for'tah'ins suit-ahle ^ act^oniiuh^er; the l;d^ aSonust? 
-the above .na.ned^:patw.ariJs..-:ihd;:inquixy :Yas ■ ■ 

' aohduotad .nu^4d':/ai:A4=>■A^^'^'^Yi=‘^ ■A®rp^ ii
. ^ ! i.; ' dv J'•?.-rvl.,v;'TV'^-penort:-,^of the ,.■■h‘/ritten sGat-eiueno.

17^- 1.,
I

Cyf

iI
Y '

■ibsilddc TahhtUha' bepYiderdd asljiart 3hd^|. 

parcel, of this ordprBj
;
r

, :j! i -

. B) irahad Ali' tho sitting
that ilst.KhalWa :ia, dhlyi raoorded ownp m ^

; .-the rovonuo roootd v,ho
favour .of Ursi Irli^^,-SamaQ pd othersc,

i'.- ' -. [1 ■:f

!
i

i ;
in ii

,aapect the state.axh. A ! ^ ^
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