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BEFORE KHYBER PAKHTUNKHWA.SERVICE TRIBUNAL,
' PESHAWAR.

SERVICE APPEAL NO. 1098/2014

| .  Date of institution ... 13.08.2014
Date of judgment ... 19.09.2016

Umer Zad Gul, Ex-Constable No. 699, District Police Hungu. !
- (Appellant)

VERSUS

‘1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Deputy Inspector General of Police, Kohat Region Kohat.

3. District Police Officer, Hungu.
(Respondents)

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974, AGAINST THE ORDER DATED:
05.05.2014, WHEREBY THE APPELLANT HAS BEEN AWARD THE
MAJOR PUNISHMENT OF DISMISSAL FROM SERVICE. AGAINST
WHICH THE DEPARTMENTAL APPEAL DATED: 26.05.2014 HAS ALSO
BEEN REJECTED VIDE ORDER DATED: 16.05.2014, COMMUNICATED
TO THE APPELLANT ON 21.05.2014. o :

Mr. Sajid Amin, Advocate. . For appellant.
Mr. Muhammad Jan, Government Pleader " For respondents

' MR. PIR BAKHSH SHAH .~ MEMBER (JUDICIAL)

/ \ MR. ABDUL LATIF . MEMBER(EXECUTIVE)
J . ‘

JUDGMENT

PIR BAKHSH SHAH, MEMBER: Appellant appointed as _Cénstable in 2007,
was dismissed from service on the basis of his' involvement in a éase registéred vide FIR
No. 24 dated: 19.01.2014 ws 381A/411 PPC, Police Station Doaba. His departmental
appeal was also rejected on 17.07.2014, hence this appeal under sei::tion44 of Khyber

Pakhtunkhwa Service Tribunal Act, 1974.
‘ 2. ‘Arguments heard and record perused.

"3, Learned counsel for the appellant took the plea that the aippellant'}‘has been

acquitted in the very criminal case on the basis of which he was dismissed from service.




3
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' He further submltted that the entire record would not skiow appellant’ s mvolvement in
the criminal case. He pleaded that the dismissal order is in violation of the prmmples of
justice and is arbitrary. He prayed that the appeal may be accepted and |thf: appellant

reinstated into service with all back benefits. !

4. Learned Government Pleader argued that a stolen Vehicle was re(gzovered from
possession of driver Atif and the appellant was setting in the front seat of the same

Vehicle, therefore both of them were charged in the FIR. He also stated that after
observing all codal formalities and in view of the past conducts of the appellant, he was
dismissed from service. He also defended impugned order by stating that criminal
proceedings are different from departmental proceedings and acquittél of the appellant

in criminal case does not mean that he also deserved to be reinstated in service.

5. We have carefully goné through the record and heard pro and conira arguments.
The erecord shows that the appellant is neither chargéd for steelling :the Vehicle in
~ question nor that he was involved the crime with the main co accused driver Atif. The
appellant has been acquitted in a criminal charge so much so that the'maifn accused Atif

/ﬁa been acquitted of the charge. We feel that the charge sheet issued to tjhe appellant is

either ngt £ not bearing the facts which were at the back of the respbnden;ts mind or then
]

~ the charge as contained in the charge sheet is not proved. It was not shown that the

inquiry officer recommended appellant for irhposition of any penalty. ll’il this situation,
the Tribunal is left with no option but to set-aside the impugned ordersi. The same are
therefore set-aside, and the case is remanded to the respondents t;hat if deeméd
- appropriate it can initiate fresh departmental proceedings in which fullé opportunity of .
- defense and personal hearing be provided to the appellant. Such proceedings be
| ;:oncluded " within one month after receipt | of this
weeoe- - judgment and the issue of back benefits would be subject to the outcome of the de-novo ,

_proceedings. In case the department does not initiate de-novo proceedings, in that case

the intervening period regarding back benefits of the appellant be treated as leave of the
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kind due. The appellant is reinstated for the purpose of such proceedi#lgs. The appeal is
: | ;

le be consigned to

decided in the above terms. Parties are left to bear their own costs. Fi

the record room.

B O

ANNOUNCED . o
19.09.201¢6

(¢
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SERVICE APPEAL NO. 1098/2014 '

Déte of institution 13.08.2014 ,
Date of judgment ... 19.09.2016 - i

Umer Zad Gul, Ex-Constable No699, District Police Hungu.

(Appellant)
| VERSUS
‘1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Deputy Inspector General of Police, Kohat Region Kohat.
; A 3. District Police Officer, Hungu. ,
: (Respondents)

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA -
SERVICE TRIBUNAL ACT, 1974, AGAINST THE ORDER DATED: . o
05.05.2014, WHEREBY THE APPELLANT HAS BEEN' AWARD THE
MAJOR PUNISHMENT OF DISMISSAL FROM SERVICE. AGAINST
WHICH THE DEPARTMENTAL APPEAL DATED: 26.05.2014 HAS ALSO
BEEN REJECTED VIDE ORDER DATED: 16.05.2014, COMMUNICATED
TO THE APPELLANT ON 21.05.2014.

Mr. Sajid Amin, Advocate. . For appellant

Mr. Muhammad Jan, Government Pleader . For respondents
MR. PIR BAKHSH SHAH ' ... MEMBER (JUDICIAL)

MR. ABDUL LATIF ‘ . MEMBER(EXECUTIVE)

JUDGMENT

PIR BAKHSH SHAH. MEMBER: Appellant appointed as Constable in 2007,
was dismissed from service on the basis of his involvement in a c.‘ase rég'istered vide FIR
No. 24 dated: 19.01.2014 w/s 381A/411 PPC, Police Station Doaba. His departmental

appeal was also rejected on 17.07.2014, hence this appeal under section-4 of Khyber

Pakhtunkhwa Service Tribunal Act, 1974.
2. Arguments heard and record perused.

3. Learned counsel for the appellant took the plea that the appellant has been

acquitted in the very criminal case on the basis of which he was dismissed from service.
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He further submitted ‘;hat‘ the entire record would not show appellant’s involvement in
the criminal case. He pleaded that the dismissal order is in violation of the principles of
justice and is arbitrary. He prayed that the appeal may Be accepte'ld and the appellant
reinstated into service with all back benefits.

4. Learned Government Pleader argued- that a stolen Vehicle was recovered from

Vehicle, therefore both of them were charged in the FIR. He also stated that after
observing all codal formalities and in view of the past conducts of the appellant, he was
dismissed from service. He also defended impugned order by stating that criminal

proceedings are different from departmental proceedings and aéquitta'lll of the appellant

in criminal case does not mean that he also deserved to be reinstated in service.

5. We have carefully gone through the record and heard pro and ¢ontra arguments.
The record shows that the appellant is neither charged for steeling the Vehicle in
_ question nor that he was involved the crime with the main co accuseq driver Atif. The

appellant has been acquitted in a criminal charge so much so that the main accused Atif

ag been acquitted of the chérge. We feel that the c_harge sheet issued to the appellant is
either ngt #§ not bearing the facts which were at the back of the respondénts minc{ or then
the charge as contained in the charge sheet is not proved. It was not shown that the
inquiry officer recommended appellant for imposition of any penalty. iIn this situation,

the Tribunal is left with no option but to set-aside the impugned orders. The same are

|

I possession of driver Atif and the appellant was setting in the front seat of the same
therefore set-aside, and the case is remanded to the respondents .Ithat if deemed

- appropriate it can initiate fresh departmental proceedings in which fulil opportunity of

defense and personal hearing be provided to the appellant. Sgch broceedings be

‘ concluded within one month  ° after receipt = of this-
| judgment and the issue of back benefits Wi)uld be subject to the ou'tcome; of the de-novo

proceedings. In case the department does not initiate de-novo proceedings, in that case

the intervening period regarding back benefits of the appellant be treated as leave of the
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kind due. The appellant is reinstated for the purpose of such pfpcee{dings. The appeal is

decided in the above terms. Parties are left to bear their own costs. File be consigned to

the record room. !

ANNOUNCED /
19.09.2016 }/ “ Z
! <
\

(ABDUL LATIF) .
MEMBER '

(PIR BAKHSH SHAH)
(MEMBER)
[
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19.09.2016 Counsels for the appellant and Mr. Abdur Rehman,.
“Inspector alongwith Mr. Muhammad Jan,gi GP for respondents

present.

'Vide our detailed judgment of today consists of three pages
placed on file, the Tribunal is left with no option but to set-aside- :
the impugned orders. The same are therefiore set-aside, and the
case is remanded to the respondents that if deemed appropriate it
(i can initiat\é'- \fres\h‘ dgpanmental proceedings in 'whi;:h full
)i opportunity of defehgg "‘-z'ind personal heariﬁg be provided to the

appellantf Such proceedings be concluded within one month after
~ receipt of this judgment and the issue of back benefits would be
subject to the outcome of the de-novo proceedings. In case the
department does not initiate de-novo proceedings, in that case the
intervening period regarding back benefits of the appellant be
tre‘ated as leave of the kind due. The appellant is reinstated for the
purpose of such proceedings. The appeal is decided in the abiove
term. Parties are, however; left to bear their own costs. File be

consigned to the record.

Announced
19.09.2016 %
(PIR BAKHSH SHAH)
Z_/\ MEMBER
| [ |
(ABDUL LATIF)
MEMBER




02.06.2016

Appellant_ with counsel and Mr. Abdur Rehman, Inspector
alongwith Addl: AG for respondents present. Request for
adjournment was made on behalf of the respondents for the reason
that brief of the case was assigned to Senior Government Pleader
who is not available today due to illness of his son. It was further
stated that brief of the appeals are also lying under the locks and

keys of Sr.GP due to internal arrangement of the prosecution, the

Tribunal is constrained to adjourn the appeal. To come up for

arguments on g?r Zé before D.B.

MEMBER MEMBER

j—}
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- 14.01.2016

08.04.2016

Y

o

Clerk to counsel for the appellant and' Mr. Abdur Rehiman,
-Inspector alongwith Mr. Muhammad Jan, GP for respondents present.

Léarned counsel for the abpel!é‘ht is not in attendance therefore, case

‘is adjourned to o8—4y-/6 for arguments.

RN
(drevmer © MEMBER

Appellant with counsel and ‘Mr. ;Ziaullah, GP for
re-spondents presént. While he;aring arguments for sufficient time,
learned counsel for the appellant submitted copy of acquittal of
the appellant recorded by Addl: Session Jﬁdg'e Hangu in FIR No.
24 dated 19.01.2014 under Section—381-A/41j1PPC -Police Station
Tal. He 'sub'mitted- that the appellant had been convicted by the

Trial Court under Section -411 PPC against which his appeal was

‘accepted by way of the said judgment. Cop}I/ of this judgment is

~ placed on file which needs a thorough perusal. This copy is

handed over to the learned GP who resisted this appeal. It was
also observed that in the instant case a leéal opiniori had been

provided by DSP (Legal) which is not available on file, copy of

the said legal opinion as well as copy of the judgment of the Trial -

Court and Magistrate order be produce on the next date. To come

up for such record and further arguments if needed on 2.06.2016.

A
Member , Member
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§ 120.03.2015 Appellant in person and Mr. Noor Khan, ASI with MrOpy

Ziaullah, GP for the respondents present. Representativé of the
respondents requesfed for time to submit written reply/comments.

To come up for written reply/comments on 07.05.2015 before

- S.B.
¥
J o R—
Member
07.05.2015 ' Appellant in person and Mr. Hassan Khan, ASI alongwith
Asstt: AG for the respondents present. Written reply/comments
submitted. The appeal is assigned to D.B for rejoinder and final
hearing on 12.08.2015 before D.B.
Member
12.08.2015 Counsel for the appellant and Mr. Abdul Nawaz, - ASI
alongwith  Muhammad .Ian:' GP for the respondents present. |
Arguments could not be heard due to Learned Member (Judicial)
2 is on leave. To come up for arguments on ! LI _0l-20 (é
- Member
'
4
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; - Reader Note: '
21.11.2014 Clerk of counsel for the appcllam1 Since thc lrlb‘unall is,
. , 1. TN
! C 8 incomplete, thercfore, case, is adjomn‘id o 2A .
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\ 28.01.2015 ' Counsel for the appellant prcscnl 1 Prchmmdry atg,umcnls
' heard and case file perused. Through 1h<.11nslanl appcal| del ; i
. ‘ '
; | Lo ..« Section-4 of the Khyber Pakhtunkhwa Scrvncc lnbunal Act ] 74 oo
b ||I .. " . the appellant has impugned order datcd 05 0. ’)014 vndc wluch lhc

major penalty of dismissed [rom service has been 1mposcd upon lhe |
dppcllam Against the above referred mxpugncd ondcr appcllant iled

! dcpartmcntal appeal on 26.05. 2014 whlch was l(.JCClCd vldqimdcr‘
daled 16.05.2014, communicated to the appcliam on 21 0521)l{l|

1 . u

h?cncc the instant appeal on 12.08.2014.

o B Cod
R |
Since the matter pertains to terms and conditions of scivice
| .
: o‘f the appellant, hence admit for regular hcarmg, subjccl lo all l°gal‘
: &S ' ' objections. The appellant is directed 1o dcposnt thc sccunty lnn ount :'
5' P ! ' 'and process fee within 10 days. lhcreflftcr Notlcc bc lssucd t0| the '
b
: fho ' respondents for submission of written tcpiy Io come up for wrlllcn
; x
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AR Form- A
FORM OF ORDER SHEET
" Court of B -
Case No.___- ‘ 1098/2014 :
S.No. | Date of order ‘Order or other proceedings with signature of judge or Magistrate
: Proceedings i - : :
1 7 . . 3
\ 1 02/09/2014 . The appeal of Mr. Umar Zad Gul resubmitted today by
Mr. ljaz Anwar Advocate may be entered in the Inst'itu_tion
" | register -and put up to the Worth'y Chairman for preliminary
hearing. ' '
2 3/’ CI"XO/l] " This case is entrusted to Pritjhary Bench fgf preliminary

| hgz-mng to be put up Fhere on & ‘/ "" //’f 09\0




The appeal of Mr. Umar Zad Gul Ex- Constable No. 699 Distt. Police Hango recelved today i.e.on

13.08.2014is incomplete on the followmg score which is returned to the counsel for the appellant for

«completion and resubmission within 15 days. . ' ‘ ‘ :

1- Inthe memo ofappeal places have been left blank WhICh may be fslled in.
- 2- Annexures of the appeal may be attested.

3
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SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA .
PESHAWAR.

Mr. ljaz Anwar Adv. Pesh.




BEFORE THE KHYBER PAKHTUNKHWA
1
SERVICE TRIBUNAL, PESHAWAR

tod % N

- ppeal No./ 7", g/2014

\ Umer Zad Gul, Ex-Constable No.699, District Police
- | Hungu. - (Appeliany)
VERSUS

The Provincial Police Officer, Khyber Pakhtunkhwa,
Peshawar and others.

; (Respondents)
INDEX
5. Descriptioﬁ of Documents Annexure | Page
No ] . No
I | Memo of Appeal & Affidavit 1-4
_____ 2 | Affidavit 5
3 | Suspension order dated| A & B 6-38

20.01.2014, charge’ sheet and . ‘
statement of allegation. e
4| Replay of charge sheet C 9-10
5 | Inquiry Report and Statements _ D&E |11-16
-6 | Show Cause notice and reply to.| IF&G | 17-18
the show cause notice L -
7 | Dismissal Order dated 05.05.2014 H | 19-20
8 | Departmental Appeal & Rejection & 3§ 21-24
order dated 16.07.2014 |
9 | Vakalatnama. ‘ ' : I

| . ppeflapy
Through ﬁ

IJAZ ANWAR
Advocate Peshawar
& .

Advocats) Feshawar.




ae-supmitted to-88% 1. That the appellant was enlisted as Constable in the Police

Appeal No. [r%/2014

Umer Zad Gul, Ex-Constable No.699, District Police
Hungu. ' (Appellant)

2. Deputy Inspector General of Police, Kohat Region

. 1
. !
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BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

VERSUS

1. The Provincial Police Officer, Khyber Pakhtunkhwa

" Peshawar.

Kohat.

3. District Police officer,Hungu.
(Respondents)

Appeal under Section 4 of - the Khyber
Pakhtunkhwa Service Tribunal Act, 1974,
against the order dated: 05.05.2014, whereby
the appellant has been award the major
Punishment of dismissal from service. Against
which  the departmental appeal dated: .
26.05.2014 has also been rejected vide order
dated: 16.05.2014, Communicated to the
appellant on 21.05.2014.

Prayer in Appeal: -

On acceptance of this appeal impugned orders
dated 05.05.2014, and 16.05.2014, may please
be set-aside and the appellant may please be re-
instated in service with full back wages and
benefits of service.

Respectfully Submitted:

and filed,

departmentin year Z 7 27 Ever since his enlistment the
appellant has performed his duties as assigned with Zeal and

performance

//[’ devotion and there was no complaint whatsoever regarding his




n

2. That while serving in the said capacity the appellant was
falsely implicated in a criminal case vide FIR No. 24 dated:
19.01.2014 u/s 381A/411 PPC, Police station Doaba. The
appellant was also arrested and was kept behind the bar.

3. That due to his false implication the appellant was suspended
from service vide order dated: 20.01.2014 and was served
with charge sheet and statement of allegation dated
22.01.2014, containing certain false and baseless allegatioh as
mentioned in FIR. (Copies of the suspension order dated
20.01.2014, charge sheet and statement of allegation are
attached as annexure A & B) '

4. That the appellant relied the charge sheet and refuted the
allegation levied against him as false and baseless. (Copies
of replay of charge sheet is attaché as annexure C)

5. That partial enquiry was conducted and .' énquiry officer
while submitting his findings vide enquiry report dated
21.03.2014, recommended that the enquiry may be kept
pending till the decision of the court.(Copy of the Inquiry
Report and statements are attached as Annexure D & E)

6. That the appellant was served with show cause notice dated
25.04.2014, which he also replied and refuted the allegations
as false and baseless. (Copy of the show cause notice and

reply to the show cause notice are attached as annexure F
&G)

7. That the competent authority without keeping in-view the
recommendation of Inquiry Officer awarded the appellant
the major punishment of dismissal from service vide order
dated, 05.05.2014. (Copy of the order dated:05.05.2014 is
attached as annexure H) :

8. That the appellant also ‘submitted his departmental appeal
dated 25.05.2014, however the same has also been rejected
vide order that 16.07.2014, copy of the rejection order was
however communicated to the appellant on 21.07.2014.
(Copies of departmental appeal and rejection‘ order are
attached as annexure [ & J) ‘




9. That the orders impugned are illegal, unlawful, against the
law and fact, hence liable to set-aside inter alia on the
following term.

GROUNDS OF APPEAL:

A. That the appellant has not been treated with accordance
to law. Hence his rights secured and granted under the
law are badly violated. '

B. That no proper procedure has been followed before
awarded the penalty to the appellant, the appellant has
not been properly associated with the enquiry. The
statement of witness will never taken in presence of the
appellant, moreover the appellant has not given the
opportunity of cross examination. Thus the whole
proceeding is defective in the eye of law.

C. That the appellant has not been allowed the opportunityl

of personal. hearmg Thus 'he has been condemned
unheard.

D. That the enquiry officer had recommended that the
enquiry be.kept pending till the decision of the court,
however the competent authority had completely ignored
the recommendation of the enquiry officer and illegally
proceeded with matter and awarded penalty to the
appellant.

E. That the statements of witness were never recorded in -
presence of the appellant. Nor the appellant was allowed

to cross examine those who may have deposed against
him.

F. That the charges leveled against the appellant were never
proved during enquiry, even the enquiry officer while
cconcluding the enquiry himself stated that the appellant is
not fully guilty of the charges. Thus thereafter awarding
penalty to the appellant on the basis of unproven charges
is illegal and could not be justified on any ground.




G. That the superior courts have always held that mere
ﬁllmg of FIR would not ipso- -facto made a person guilty
of commission of the offence rather he would be
presumed to be innocent unless convicted by court of
competent Jurisdiction.

H. That the appellant never committed any act or omission
which could be term as misconduct. He has been falsely
charged in criminal case, the case is under trlal and the
appellant has already been granted bail moreover, he is
sanguine of his equitable.

L. That the facts and grounds mentioned in the departmental
appeal, replies to the charge sheet and show cause notice
may also be read as integral part of the instant appeal.

J. That the appellant has 4§on7 V4 yearé spotless
service career. The penalty impose upon him is too harsh
and liable to set-aside.

K. That the appellant is jobless since his 1llegal dlsmlssal
from service. '

r

L. That the appellant seeks'permission to relay on additional
grounds at time of hearing of the appeal.

It is, therefore, humbly prayed that on acceptance of this
appeal impugned orders dated 05.05.2014. and 16.05.20] 4,
may please be set-aside and the appellant may please be re-
instated in service with full back wages and benefits of service.

_ A% ‘
Through : p
2

1JAZ ANWAR
Advocate Peshawar

T
SAJID AMIN
Advocate, Peshavar




BEFORE THE KHYBER PAKHTUNKHWA

Appeal No.

SERVICE TRIBUNAL, PESHAWAR

/2014

Umer Zad Gul, Ex-Constable No.699, District Police :
Hungu. (Appellany)
VERSUS '

The Provincial Police Officer, Khyber Pakhtunkhwa,

Peshawar and others.
(Respondents)

AFFIDAVIT

declare on oath that the contents of the above

| nothing has been kept back or concealed from
this Honourable Tribunal.

I, Umer Zad Gul, Ex-Constable No.699, Disti-icit
Police Hungu, do hereby solemnly affirm and

noted appeal are true and correct and that
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.~ POLICE ADEPAR’I‘M‘EN’I“' - . DISTRICT HANGU

Constable Umar Zad Gul No: 699 d1rect1y charged o

- in case FIR No 24 dated 19.01.2014 U/Ss 381A/411 PPC Pohce Stat10n e

L Doaba 1s hereby suspended & closed to Police Lines Hangu w1th 1mmed1ate' i

: effect e B / o T

z "':;"OB No. Sg Rz

Dated .ng [ /2014

’POLICE OFFICER,
\g HANGU

ﬂé £ /EC, dated Hangu the Xelor ] 2014

~ Copy to the:-

| \/ 1.  PAfor issuance of charge sheet. -
2. OHC for necessary action.

Fededokddkdkdekdedeiiekkkkkdk

Mot




e i<l MRS IETIKHAR: AHMAD, PG, HANG

~as'‘competent: diithori

.amounts to aross mzsconduct ony __Jzart.

."‘ \-v.. « \_-- A"-

2. By reasons of the above, you appear to be gmlty of "rmsconduct Under
Police Dlscxplmary Rules, 1975 and have rendered yourself liable fo all or any

of the _penalties specified in the above rules. S

the case may be .

4, Your written defence, if - -any,” should reach to the Enqmry.
Officer/ Committees within the specnﬁed penod failing which xt shall be -

presumed that you have no defence to put in and-in that case ex-

parte action
shall be taken against you. '

ST

N

S Intlmate whether you dessre to be héard in- PETSON: e oo
6. A statément of allegation is enclosed.

~

, , KHAR AHMAD)
. DISTRICTFOLICE OFFICER,
i ’ p HANGU e A ".'.'.’,.1'.“‘.'.'":".'.'.-\»:

T L S - -

WS N O TS ’\”}[ e PA -

Dated _22/ g /2014.




t.he meamng Under Pohce stcxplmary Rules, 1975 :
ﬂATEMENT OF ALI.EGATIQNS.

amounts to gross misconduct on your Qart .
2. For the purpose of scrutinizing the conduct of the said accused with .

reference to the above allegations, an Enquiry Officer consisting of ther_-f:;
following is const:ituted in the above rules: -

i. Mr.-Said Khan ASDPO ‘-langg R

3. The Enquiry Officer shall, in accordance w1th thc provisions of the .
Ordinance, provide reasonable opportumty .of hearing to the-accused, recorc ::
its findings and make, within twenty five days. of the receipt of this order -

recommendations as to pumshment or other appropnate action against the .'
accused.

4. The accused and a well conversant representative of the departmen

shall join the proceedmgs o1 the-date;-time_and placo ﬁxed by tho Enquu-
Officer. B

R AHMAD)
DISTRICT P6L1CE OFFICER,
) HANGU

A copy of the above is forwarded to :
Mr ~Sai

Lt PRI £ 1T sa Y 1o PO

“The "Enquiry  Officer ‘for imtiatit
proceedings against the accused under the provisions of Police Disciplina ~

Rules, 1975.
2. Constable Umar Zad Gul No. 699. The concemed officer with t

directions to appear before the Enquiry Officer, on the date time and pla
fixed by the Ofﬁcer, for the purpose of the enquiry proceedmgs

7
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. POLICE DEPARTMENT ' HANGU DISTRICT
.
NU; 5692 JH Date: /$/ 4/2014

DEPARTEMENTAL ENQUIRY AGAINST CONSTABLE UMAR ZAD GUL NO. 699

This is a departmental enquiry initiated against Constable Umar Zad Gul

"No. 699 on the basis of allegation that he while posted at Police Station Bilyamina

“directly charged in case FIR No. 24 dated 19.01.2014 u/s 381-A/411 PPC Police Station

Dokt and he was suspended & closed to Police Lines Hangu which shows

indisciplined and criminal gross misconduct on his part vide Charge Sheet No.271/PA
dated 31.01.2014

The undersigned has been appointed as Inquiry Officer to conduct a
departmental enquiry against defaulter constable.

The undersigned summoned the SHO Islam-ud-Din of Police Station Doaba
and he stated in his statements that on 19.01.2014 at about 18:00 hrs, he was on
Nakabandi duty at PP Mamu Khawara, an information received about a theft Suzuki
Van béaring Reg: No. 3539/LRF which will be passed towards Thall any time, on this
information he was present at PP Mamu Khawara with police contingents. On the

meanwhile, the said Suzuki Van came. Which was drived by one namely Mohammad Atif
| s/o Niaz Meen r/o Thall and Umar Zad Gul (Constable No. 699) s/o Ameen Gul r/o
Turki Banda was also found present on enquiry in the front seat, the said driver
disclosed that the said Suzuki Van is really theft one and further stated that the said
vehicle is bought today from one namely Khan Jee r/o Peshawar of Rs. One Lace Ninety
thousand Rupees. On the spot he did not produce any registration documents so case
was registered agamst both of the accused (annexed at F/A).

Driver Atif stated in his statement that he was came to Hangu Bazaar for
shopplng, after the shoppmg he was going back by a passenger Suzuki van, who was
packing/dropping the passenger in via while Constable Umar Zad Gul No. 699 was also
sit in the said vehicle, when the Suzuki Van reached PP Mamu Khawara, the police
signaled to stopped the vehicle and the driver stopped the Suzuki Van. Furthermore, he
did not knows that the said vehicle is of theft or not and a case was registered against~
him and he did not knows about the driver and other passengers. (attached at F/B).

Constable Umar Zad Gul No. 699 stated in his statement that on the day of
occurrence, he was going to Attaullah Hakeem Thall due to his sickness for which he
was waiting for vehicle at Mohammad Khawaja Talab. At the meantime a Suzuki van
came from Hangu side and he sit in at towards Thall, when the Suzuki Van reached at‘
PP Mamu Khawara, SHO Islam-ud-Din stopped the Suzuki van and said that the said
Suzuki Van is of a stolen one & the SHO registered the case against him and the driver
else he is falsely charged in case as such he is wrongly blame in the said case (attached
at F/C).

CONCLUSION:
From the perusal of the available record of the defaulter Constable the

undersigned has reached to the conclusion that the the case is already under trial in the

rAatrt acainat TTrmar 7Zad (221 N~ AO0 %
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Therefore, I the Enqulry Officer recornmend that- the enqulry may be- keep ‘

pending till’ the decision of court or sent to DSP legal for legal opemon please.

SUB DIVISIONEP%LICE OFFICER,

.HAN\ZUM R
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 EINAL SHOW CAUSE NOTICE.

WHLEREAS, you Constable Umar Zad Gul No. 699'while posted at
Police Station Doaba that you are directly charged in case FIR No. 24 dated 19.01,2014

U/S 381-A/411 PPC Police Station Doaba. Therefore you were suspemlcd and closed to
Police Lines Hangu. Your above act shows that you are indisciplined, criminal act and

also amounts to gross misconduct on your part,

THEREFORE, you were served with Chargc Sheet dI‘(] Slatemuu of
S Allegations vide No. 271/PA, ddtul 31.01.2014 nndm Police Disciplin: nv Rules, 197? to;

_ may be keep pending till the decision of court or sent to DSP Legal f01 legal Oplmon

. ‘have vested the powez undLr Polu.c Dascnplmaw Rules, 19 75 liable to take action against
i you whlch will render you. S : L ' ' :
' Your reply to thm Final Show Cause Notice must reach to the office
of the undersigned within 7 days of the receipt of the Final Show Cause Notice. In case

your reply is not received within the stipulated period otherwise, it shail be presumed

you. Also state whether you desire to be heard in person?

(Copy of the findings of the Enquiry Officer is enclosed).

1 " No.__ 1442 /pa,
' D25/ 04/ 2014 ) A
3 ' P
i LICE OFFICER
£ B

}7/"
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~ which you submit your mplv "Mr Said Khan SDPO Hangu was appomtcd as anuuy '
Officer to conduct departmental ericuiry against you. After completion of enquiry, the -

enquiry officer submitted his findings on 15, 04.2014 w1th the remarks that the anuu') :

- The enquiry papers were maxked to DSP Legal Hangu for opinion and report upon )
‘which he submitted his report and suggested that Final Show Came Notice may bc X N
- 1ssued agamst the defaulter const'lbk to chg, out the real fact, if approved. - L ,

Sl T e .. Now, therefo‘e }ftikhax Ahmad District Pohce Offlcer Hdngui";‘f

that you have no defence to offer and ex-parte departmental action will be taken against
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SHO PS Doaba on 19 01 2014 at Mamo Khawara Nakabandi as a result of wh1ch a cri

: hlm w.lleh showed that he bemg a xnember of dxsmphned force acted in 1nd1scxp11ned mann" :

CI " ORDER '

This order of mine will dispose of the departmental enquiry initia’;ie
agamst Constable Umar Zad Gul No. 699 ‘on the basis of allegation that he while posted: ¥

Police Station Bllyamma were arrested red-handed in stolen van bearing No. 3539/LRF b

bemg involved in a cmmmal case of moral turpitude amountmg to gross misconduct on hi:
part. . o

Charge Sheet together-with statement of allegations under Polic:
Disciplinary Rules 1975 was initiated: against him vide No. 271/PA dated 31.01.2013, t
which he failed to submit his reply. Mr. Said Khan.SDPO Hangu was appointed as Enquir;
Officer to conduct departmental eriquiry against him. After completion of enquiry, the enquir:

officer submitted his findings on 15.04. 2014 and recommended for appropriate punishmen
provided by the rules,

o Thereafter, Final Show Cause Notice was issued to him vide this office No

© 1443/PA dated 25.04.2014, which was served and received by the defaulter Constable himse!

on 25.04.2014 but till today he has not submitted his reply within the stipulated period of O
days.

Keeping in view of above and having gone through available record, th:
undersigned has come to the conclusion that the accused Constable has been arrested red
handed in a stolen vehicle NO. 3539/LRF by SHO PS Doaba along-with the main culpri
Muhammad Atif s/o Niaz Moeen r/o Thall regarding which no explanation could be brough
on the record. Moreover accused Constable is involved in a criminal case of moral turpitud
which reflect that he has acted in indisciplaned manner falling within the ambit of gros
misconduct as he did not bother to follow the prescribed rules/law pertaining to the officis
functions/obligations of Govt: servant. In these circumstances his retention in Polic
Departrﬁent is burden on public exchequei' and black spot on the forehead of Polic

department, therefore, I, Iftikhar Ahmad, District Police Officer, Hangu in exercise of th'

‘powers conferred upon me, award him major punishment of "Dismissal from Service” wit.

1mmedzate effect.

Order Announced.

OBNo. 2% . o ‘

Dated & gg /2014
ABAAMAD
DISTRICT,POLICE OFFICER,

HANGU

Holie
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No. (5§9- QY pa, datea Hangu, the OF (2572014,

Copy of above is submitted to the Regional Police Ofﬁper, Kohat for féivoul
of information please. ’ ’ '
2 Pay Officer, Reader,

SRC & OHC for necessary action.
3

Ex-Constable Umar Zad Gul No. 699,

IFTIKHAR AHMAD
DISTRICT POLICE OFFICER, -
HANGU




BEFORE THE DEPUTY INSPECTOR GENERAL OF POLICE
KOHAT REGION KOHAT.

SUBJECT: Appeal against the order of DPO Hanqu vide OB No.284 dated
05-5-2014 whereby the appellant Ex-constable Umar 'Zad. Gul

" No.699 was dismissed from service with immediate effect.

Respectfully Sheweth,

With veneration, the appellant submits the instant appeal on the
following facts and grounds:-

Egcts:

1. Allegation against the éppellant was that while posted to P.S
Bilyamina was arrested while traveling in a stolen vehicle
~ Bearing No.3539/LRF by SHO Doaba at Mamu Khawar |
Nakabandi Ieading to registration of case FIR # 24 dated 19-1-
2014 U/S 381-A/411 PPC P.S Duaba against the appellant and
co-accused Muhammad Atif.

2. The appellant was proceed%é against departmentally through
Mr. Said Khan SDPO Hangu. The in'qui‘ry officer s:ublmitted his
findings: Thereafter the impugned order was passed by DPO
Hangu. (Photocopy of the order is enclosed). '

~ Grounds:

a. That the appellant was compietely innocent in the matter. As
per the contents. of FIR # 24/2014 of PS Duaba'it is evident
A~ that the seized vehicle was being driven by co-accused

f .
% - Muhammad Atif at the time of its seizure by SHO Duaba.
) (Copy of FIR is enclosed)




luck would have it that the appellant became sick on 18-1-

2014. In order to ccnsult Hakeem Atta Ullah at Thall, the

. appellant was waiting on the roadside to board a vehicle

destined for Thall. The seized vehicle driven by a person (later

on known as Muhammad Atif) proceeding towards Thall, was‘.

signaled by the appellant to stop. The seized vehicle stopped.

and atthe appellant boarded the same as passenger little knowing
that the same was sto_len property.

c. The driver of the vehicle was not previously kno’Wn to the
appellant. The appellant and co-accused Muhammad Atif
hailed from different localities. No interaction ‘between the
appellant and co- accused Muhammad Atif had ever taken prior
to the occurrence. The appellant and co- -accused Muhammad
Atif were completely strangers to each others. Such was the
stance of the appellant before the police from the beglnmng but
nobody paid heed to the appellant’s contentlon and was falsely
involved in the case. (Photocopy of the statement of the |
appellant before the police recorded U/S 161 CrP.C is

enclosed for perusal).

d. That co-accused Muhammad Atif vide his statement before the
police had disclosed that the appellant had boarded the seized
vehicle as passenger. His statement fully supported the

| . | version of the appellant. (Copy of the statement of Muhammad
- Atif recorded b y Police is enclosed).

e. That the Inquiry Officer had not declared the appeliant as

guilty. He was not certain about the guilt or innocence of the
appellant The lnqu1ry Officer was doubtful regarding the guilt

of the appellant. The matter being doubtful in his oplmS’n the

__ ‘\ benefit of doubt was to be extended to the appellant. Yet the
: % appellant was awarded the major punishment of dismissal from

service.




That the Inquiry Officer had not recommended the appellant for
appropriate punishment, because the matter in his opinion was
doubtful regarding,guil_t of the appellant. His rec;,ommendation
was that the instant inquiry may be kept pending till the
decision of the criminal case pendihg trial against the appeltant

in the court of law. (Photocopy of the findings -of the Inquiry
Officer is enclosed herewith).

. That mere allegation of commission of an: offence and

registrant of FIR aga’inst a.person would not ipso facto make
him guilty, rather he would be pre‘sumed to be innocent till
convicted by a competent court of law.

. That the appellant under the_rel’evant law is not accomplice in

the commission of the offence U/S° 411 PPC, because the

stolen vehicle was recovered. from the possession of the co-

“accused Muhammad Atif and not from the appellant.

f.
g
~h
- Prayer:
In

light the aboVe sdbfnissions, itis prayed that, by accepting

the instant appeal, the impugned ord'er of DPO Hangu may

either be set-aside and the appellant re-instéted_in service -

from the date of dismissal or instant inquiry kept pending till

the decision of the criminal case against the appellant.

Dated: 26-5-2014.

(\

Yours obediently,

% —
Ex-Constable -
Umar Zad Gul
No. 699,

Of District Police,
Hangu. '




St g /POLICE DEPARTMENT
4 v .' ‘ o

ORDER,

SR ‘ Thls order is passed “on depar‘tmental appeal moved by
‘;Ex-Constable Umer Zad Gul No. 699 of Hangu district Police against the dismissal order éy

DPO Hangu vide 0.8 No. 284, dated 05. 05.2014. Ex-Constable (herem after called appellant)
o . prayed to set-as:de the lmpugned order and reinstatement in service. ,

S ‘ Short facts of the case are that the defaulter official whlle posted at -
I PS Brlyamma dlstrlct Hangu was arrested red- handed in a stolen van bearlng No 3539 / LRF’ by

o ‘SHO PS Doaba on 19.01.2014 at Mamo Khwara Nakabandi. ‘Proper case vide FIR'No. 24 dated

‘ . 19.01.2014 U/S 381-A /411 PPC was registered agamst him in PS Doaba. This "act of the

defaulter‘is against the service discipline and amounts gross lrrisconddot on his part. -

‘:sheet -alongwith. statement of ailegations was issued to him by the DPO Hangu Mr: Said Khan

"ff:SDPO Hangu was appomted as Enquiry Officer for the purpose of conductmg departmental

_ from serwce by bPO Hangu .
o . Aggrieved from the sard punrshment order he preferred the mstant
S .appeal for remstatement in service.

' in this offace on 16.07. 2014 heard in person. He did not submit any p[ausrble explanation in his
,defence and could not satisfy the undersigned. "

LA

Going through available record and oral explanation of the defaulter

B "accordance with law / rules and no need for interference. Hence the appeal is hereby rejected.

' ANNOUNCED.
+ .. 16.07.2014

MAD/MARWAT) -~
energl of Palice,
t , %ohat‘.Region,‘Kohat.

. o - | o e
No;-6 3"1”' &7 [EC, dated Kohat the ! fZ L7 rota.
:'-' ’ v/ Copy to the District Police Officer, Hangu for information wir to his
offlce Memo No 2594/LB, dated 07.07.2014. His service record is enclosed herewith.

Ex-Constable Umer Zad Gul No. 699 of Hangu, '

% | (DR.iSr-ln /”4

XHIWAD MARWAT) .
Dy: Inspedtor Genergf of Police,
Kohat Region, Kohat

1)

S AEE -7 Proper departmental enquiry was initiated aéainst him arid Charge

enqurry After complet:on of enquiry, the E.Q, in his findings recommended him for appropriate .

. pun:shment provrded by the rules. Resultantly, he was awarded major pumshment of dismissal "

o ‘_\_ _— - " ' Record requ:srlroned and appellant was called in Orderly Room he!d ,

.'.'offICIal the under3|gned came to the conclusion that the order passed by DPO Hangu is E




v Service Appeal No. 1098-p of 2014 T

Umar Zad Gul, Ex-Constable No.699

o ' BEFORETHE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA o
& o - PESHAWAR. | o ;e

... (Appellant)

‘District Police Hangu
A VERSUS -
The Provincial Police Officer, »
- Khyber Pakhtunkhwa Peshawar and others cveeeense. Respondents
~ INDEX
'S.No o 1 - Description of Documents . - ' Annexure Pages -
1| Affidavit 1
- 2. | Reply/Parawise Comments 2-3
3. | Copy of Charge Sheet A 45
4 Copy of Enquiry Report B 6-7.
5. | Copy of Dismissal order OB No.284 dated 05.05.2014 | . C 8

Distnct Pollce Oﬂ"cer, o

~ Hangu




o

W

BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA , PESHAWAR.

Service Appeal No.1098 of 2014

Umar Zad Gu, Ex—Constablé No.699
" District Police Hangu. P PPN Appellant

VERSUS

1. The Provincial Police Officer, Khyber Pakhtunkhwa Peshawar.
2. The Regional Police Officer Kohat Region Kohat.

3. The District Police Officer, Hangu.

AFFIDAVIT

We the following respondents do hereby solemnly affirm and declare that contents

of Reply/Parawisc Comments to the appeal filed by Ex-Constable Umar Zad Gul are true to the '

best of our knowledge and nothing has been concealed from this honourable tribunal.

/
.

ayt{%fﬁcuﬁ,
egion, Kohat

(ReSpondcnt No.2)

/ : . Regio
Khyber. Pakhtunkhwa Peshawar. Koha

(l{cspondcnt No.1}

*

' \
District Police éi:ﬁ(:’cu,/JA \

Hangu.

(Respohdcpt No.3)"

P PR P Respondents.
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BEFORE THE HONQURABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA , PESHAWAR.

Service Appeal No.1098 of 2014

Ex-Constable Umar Zad Gul No.699

District Police Hangu SEUTTOP TR Applicant

1.

VERSUS

The Provincial Police Officer, Khyber Pakhtunkhwa Peshawar.

2. The Regional Police Officer, Kohat Region Kohat.

3. .The District Police Officer, HANZU © ...oveeeiieeeieiiiiee e Respondents

Respectfully, sheweth,

Reply/Parawise comments are submitted as under:-

Preliminary Objection.

(OS]

4.

. The appecllant has no cause of action.

. That, the appeal is liable to be dismissed in liminie.

That, the appellant has been estopped his own conduct to file the

appeal.

That, the appellant has concealed material facts from this Honourable Tribunal.

5. That, the instant appeal is barred by law.

Parawise Comments.

1.

That the appellant was enlisted as constable w-e-from 25.07.2007 whereas the
remaining Para is not correct as the record contains adverse entries.
Pertains to 1ecord That the appellant was arrested red-handed with stolen vehwkﬂ

in case FIR Nc.24 dated 19.01.2014 u/s 381A/411 PPC PS Doaba District Hangu.

- That as the appellant has committed misconduct, therefore proper charge sheet and

statement of allegations were issued and departmental enquiry initiated against the
appellant. Copy of charge sheet Annexure (A).

Pertains to record. However the appellant joined the enquiry proceedings and all
codal formalities were fuliilled. —

That proper enquiry was conducted and recommended for appropriate action. Copy
Annexure (B). .

That proper Show cause notice was issued and he failed to submit reply within
stipulated period.

That as the judicial and departmental proceedings are distinct from each other,
therefore the appellant was awarded major punishment of dismissal from service
vide order being OB No.284 dated 05.05.2014. Copy as annexure (C).

Correct to the extant of rejection of departmental appeal.

That all the proceedings were conducted in accordance with law/order. The

appellant was found involved in offence of moral turpitude and impugned order of

dismissal was rightly passed.




GROUNDBDS. @

A.
B.

“E.

G.

K.
L.

Praver

Incorrect. All the codal formalities were observed.
Incorrect. Proper departmental enquiry was. conducted in accordance with law and

rules fulfilling all the todal formalities. ' '

. That the appellant failed to submit reply to final show cause notice which shown

his lock of intercst in the service. However opportunity of personal hearing was
provided during hearing of appeal. | |

The judicial and departmental proceedings are distinct in nature and may run
parallél at the same time. Moreover the recommendation of Enthiry Officer is not
binding upon competent authority.’ ’

Incorrect. All the codal formalities were observed.

Incorrect. The appellant was arrested red handed in offence of moral turpitude and
allegations were established during enquiry proceedings.

That there is no bar on departmeéntal action beside criminal proceedings under the
law.

Incorrect. As stated above.

No comments.

That keeping in view the nature of allegations, the apfpellam disserved the
impugned ;5unishment.

As.stated at para J above.

That the respondents also seck permission to produce additional evidence during

arguments.

In view of above, it is humbly prayed that on acceptance of these Parawise

comments the instant appeal may kindly be dismissed being meritless please.

Provincial Polic chi'on-al .’Poli’cigE Officer,
Khyber Pakhtupkhwa Peshawar. Kohat Regiog, Kohat
(Respondent No.1) : (Respondent No.2)

District PolicgQfficet,
!.-I:mgtlixxy

(Respondent No<3)




CHARGE SHEET,
=CARDE SHEET,
L, MR._IFTIKHAR AHMAD, D.p.0 HANGU as competent authority,
hereby charge you Constable Umar Zad Gul No. 699 while posted at Police.

s { tMarima ..
~ Station Doa committed the following irregularities :-

@) You are directly charged in case FIR No. 4 dated 19.01.2014 U/S 381.

E A/411 PPC Police Station Doaba. Therefore Yyou were suspended and closed to

" Police Lines Hanagu.

-~ b) Your above act shows that you are indisciplined, criminal act_and also

" amounts to gross misconduct on your part.

2. By reasons of the above, you appear to be guilty of misconduct Un‘c‘ler

. Police Disciplinary Rules, 1975 and have rendered yourself liable to all or any .

‘ 'of-the penalties specified in the above rules.

3. You are, therefore, required to submit your written defence within seven .

~ days of the receipt of this Charge Sheet to the Enquiry_ Officer/ Committées,a-é

the case may be,

4, Your written defence, lif any, should reach to the Enquir"y:'.
Officer/ Committees within the specified period, failing which it shall be,

bpresumed that you have no defence to put in and in that case ex-parte action

shall be taken against you.

5. Intimate whether you desire "_co be heard in person.
6. A statement of allegation is enclosed.

£ S

. )';h_';v,._—‘mg-ma‘-‘é-ﬂ%%'z"‘ T
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MR. IFTIKHAR AHMAD D.P.0, HANGU a5 competent authority, am of
the opinion that Constable Uma

iy

. to punishment
. accused, .

4 The accus
~shall join the pr
- Officer.,

ed and a well conversant representative of the departmentﬂ'
oceedings on the date, time and place fixed by the Enquiry
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'Bﬂ-yamm and he was suspended & closed to Police Lines Hangu which shows

‘him and he did not knows about the driver and other passengers -(attached at F/B).

}c 2 ICE DLPARTMENT | o : HANGU DISTRICT
No A9l v ‘ ‘Date:/S/ 4. /2014
DEPARTEMENTAL ENQUIRY AGAINST CONSTABLE UMAR ZAD GUL NO. 699

This is a departmental enquiry initiated against Constable Umar Zad Gul
No. 699- on the bas1s of allegation that he while posted at Police Station Bilyamina
dlrectly charged in case FIR No. 24 dated 19.01. 2014 u/s 381- A/4ll PPC Police Station

indisciplined and criminal gross misconduct on his part vide Charge Sheet No.271/PA
dated 31.01.2014

The unders1gned has been appointed' ‘as Inquiry Officer to conduct a
departmental enquiry agamst defaulter constable. _ ’

The under31gned summoned the SHO Islam-ud-Din of Police Station Doaba ‘
and he stated in h1s 'statements that on 19.01.20 14-at about 18: 00 hrs, he was on
Nakaband1 duty at PP Mamu Khawara, an information received about a theft Suzuki
yvan bearing Reg: No 3539 /LRF which will be passed towards Thall any time, on this
information he was present at PP Mamu Khawara -with police contingents. On. the

meanwhile, the sa1d ‘suzuki Van came. Which was drived by one narrrely Mohammad Atif

" s/o Niaz Meen r/o Thall and Umar Zad Gul (Constable No. 699) s/o Ameen Gul r/o.

Turki Banda was also found present on enquiry in the front seat, the said driver
disclosed that the said Suzuki Van is really theft one and further stated that the sard
vehicle is bought today from one namely Khan Jee r/o Peshawar of Rs. One Lace Ninety
thousand Rupees. “On the spot he did not produce any registration documents so case
was registered agamst both of the accused (annexed at F /A). '

Driver Atif stated in his statement thathe was came to Hangu Bazaar for
shopping, after the shopping he was going back by a passenger Suzuki van, who was
packing/droppirrg the passenger in via while Constable Umar Zad Gul No. 699 was also
sit in the said v'ehicle when the Suzuki Van reached PP Mamu Khawara, the police

signaled to stopped the vehicle and the driver stopped the Suzuki Van. Furthermore, he
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did not knows that the said vehicle is of theft or: not and a case was registered against™- -

Constable Umar Zad Gul No. 699 stated in his statement that on the day of
occurrence, he Was gomg to Attaullah Hakeem Thall due to his sickness for which he
was waiting for Veh1c1e at Mohammad Khawaja' T alab At the meantime a Suzuki van
came from Hangu side and he sit in at towards- Thall when the Su7uk1 Van reached at
PP Mamu Khawara, SHO Islam-ud-Din stopped the Suzuki van and said that the said
Suzuki Van is-of a stolen one & the SHO regrstered the case agamst him and the driver
else he is falsely charged in case as such he is wrongly blame in the said case¢ (attaehed
at F/C). | | |
CONCLUSION: A

Frorn the perusal of the available record of the defaulter Constable the
undersigned has reached to the conclusion that the the case is already under trlal in-the

court agamst Umar Zad Gul No0.699.
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OMMENDATION:

_ Therefore, I the Enquiry Of.fic‘e;~ recommend that the enquify may be Reép
pending till the decisi )

on of court or sent to DSP legal for legal openion 'please." ‘

SUB DIVISIONAE®LICE oFFICER,
: HANGU
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ORDER

_ This order of mine Wﬂl dlspose of the departmental enquiry 1mt1atcd
against. Constable Umar Zad Gul No. 699 on the basis of allegation that he while posted - at
Police Station Bilyamina were arrested red handed in stolen van bearmg No. 3539/LRF by
f SHO PS Doaba on 19.01.2014 at Mamo Khawara Nakabandi as a result of which a cnmmal
" case vide FIR No. 24 dated 19.01.2014 u/s 381- -A/411 PPC PS Doaba was registered aga.mst
|

f

|

him Wthh showed that he being a member of drsmphned force acted in 1ndlsc1p11ned manner,
being 1nvolved in a criminal case of moral turpltude amountmg to gross misconduct on h1s
part, - .
Charge Sheet together-mth statement of allegations under Pohce
D1smphna.ry Rules 1975 was initiated agamst him vide No. 271/PA dated 31.01. 2013 to

which he feuled to submit his reply. Mr. Sa1d Khan SDPO Hangu was appomted as Enquzry

Officer to conduct departmental enquiry agamst him. After completion of enquiry, the enqmry

officer submitted his findings on 15.04. 2014 and recommended for appropriate

punishme_rft
prov1ded by the rules.

Thereafter, Final Show Cause Notice'was issued to him vide this office No.
1443 / PA dated 25.04.2014, which was served and received by the defaulter Constable hlmself
on 25.04, 20 14 but till today he has not submltted his reply within the stipulated period of 07
days. - '

' Keeping in view of above and having gone through available record, thei k
undermgned has come to the conclusion that the accused Constable has been arrested red-
handed m a stolen vehicle NO. 3539/LRF by SHO PS Doaba along—w1th the main culpnt’
Muhammad Atif s/o Niaz Moeen r/o Thall regardmg which no explanation could be brought

on the record Moreover accused Constable is involved in a criminal case of mora.l turp1tude
which reﬂect that he has acted in mdlsc1p1aned manner falling within ‘the ambit of gross i
mlsconduct as he did not bother to follow the prescribed rules/law pertaining to the ofﬁmal

functions/obligations of Govt: servant. In these circumstances his retention in Pohce

Department is burden on public exchequer and black spot on the forehead of Pohce
department therefore, I, Iftikhar Ahrnad Dlstrlct Police Officer, Hangu in exercise of _the

powers conferred upon me, award him major pumshment of "Dismissal from Service” with
zmmedzate effect. ) ‘

. Order Announced. . . ‘ _ ’ s {
OBNo. . 284U . T o : -
Dated S /8 /2014

DISTRICT, POLICE OFFICER !
HANGU oo
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IN|THE COURT OF

Cr.Appeal No..............,....., 02/SC ! I
Date of institution:........... ,.21-04-2015 ‘, )
~Date of Decision: ................26-06-2015. T
State..Vs..Umar Zad Gul s/o Amin Gul i' | -
R/O: Tarki Banda, Alwara Mela.......... (Convict)
FIRNO....coviiinitiiieicnccns 2 4 B
Dated:........cccceceverinreenn...19-01-2014 3
Charge u/SS.....ccceeveennn..... 381-A /411 PPC ‘ :
Police Station.................. Thall.
(2) : : - i
Cr.Appeal No....oovivienieenn . 03/SC *l
Date of institution:............ ..27-04-2015
Date of Decision: ................26-06-2015.
State...Vs.....Muhammad Atif s/o Niaz Deen . |
R/0O: Mohallah Khayal Deen Thall...{Convict) ;
FIRNO...ccveverrrereererenrenn 204
‘Dated:.cccoevirrierieneeeennnisn.19-01-2014
Charge u/ss......c.cecevu.ns ....381-A /411 PPC :
Police Station................. Thall. - o ;
|
JUDGMENT |
26-06-2015

1. By way of this single Judgment, I am intend. to

dispose of the two Cr. Appeals bearing No.02 & 03 of 2015,
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2
preferred by the accused/ convicts Umar Zad Gul s/o Amin

Gul & Atif s/o Niaz Deen against the judgment & order.
dated 14-04-2015, passed by the court of learned Jud1c:1al
‘Mag1strate II, Hangu, in case FIR No. 2°.4 dated 19- 01-
2014 reg1stered at PS Thall for offences u/s 381 A & 411
PPC, detail Whereof has been given in the headmg of;
appeal whereby, the appellants were convicted ar}d
sentenced u/s 411 PPC for 02 years R.I,With.finé‘ic)f
Rs.30000/- each and default whereof, they shall furtﬁ'ei‘jcd
undergo one month S.I while for offence ~u/ s 380-A PP,C;
they were acquitted. Benefit of section 382-B Cr.PC was
also extended in favor of accused/convicts.
2. Facts in brief of the case as discl-osed in the FIR are
that on 19-01-2014, the SHO Islam-U-Deen Khan received
spy information that a stolen Suzuki (Carry Van) bearing
registration No. LEF-3539 would be carried from Kohat to
Thall by the culprits, so, he delivered this information to
all the check posts/nakabandi, falls within the criminal
jurisdiction of PS Thall while he alongwith othdr police
' nafri held barricade at Mamoo Khwar check post for arrest

of the culprits and recovery of the stolen vehicle in

question from their possession. In the meantime, during

,1§ R
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3
such nakabandi, the vehicle in question emerged on the

spot and thus intercepted for checking purposes, wherein

* the SHO complainant found one Muhammead Atif s/0 Niaz

‘ Deen on drlvmg seat of the vehlcle while another person

namely Umar Zad Gul S / o} Ameen Gul in its front port;on |

On’  cursory interrogatlon- of ghe accused/conv1ct

Muhammad Atif by the local police, he dlsclosed that the

Suzukl carry van is the stolen property and has purchased

. et

the same in considera‘aon of Rs.l,Q0,000 /-from one Khan-

1

Jee and thus, both of th'e_:r'i were apprehended for the '

o
~ o

offence in question and vehicle without registration’
: : N

. ) -_o . ' l
documents was also taken into possession vide recovery
memo by the local police. Murasila Ex.PB was drafted on

the spot by the SHO complainant and on the strengfh

whereof, the case FIR Ex.PA was registered against the.

accused/convicts referred above.

3. Investigation in the case was initiated by the local

police and during the course whereof, both the

apprehended accused were fofr'nally interrogated and

examined by the 10 and after their due interrogation etc,'

challan was ultimately submitted against them to face

trial.
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4. Trial was commenced against fhem and both the

accused/ convicts were put to the test of trial. Formal
charge was framed agéins§ the accused, to which, they
pleaded not guilty and claimed ;crial,‘ Prosecution witnésscs-
were produced whom recor':ded their statement before the
court and after closing of ‘prosecution evideriée,
accused/convicts were examined u/s 342 Cr.PC,

arguments were heard and ultimately, accused/ éppellants

were convicted and sentenced u/s 411 PPC for two years

R.I with fine of Rs.30000/- each while for offence u/s 38 1-

A PPC, they were acquitted, so, feeling aggrieved of the sald ‘

conviction order, the convicts/ appellénts preferred th'g
instant criminal appeal. _ ; |
5. | Arguments of the learned counsels for tﬁ!'e‘I
convicts/appellants and Dy.PP for the state have been
already ﬁeard and record perused.

6. On perusal of the available material on record, it
reveals tﬁat in the present case, cohvicts/ appellants are
charged u/s 381-A & 411 PPC for cofnmitting theft of a
Suzuki Carry Van bearing registration No.L.E.F-3539
(stolen property) which was ciaimed by the local: police tq

have taken ~from  personal possession  of the
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convicts/appellants at the venue of obcurrencé vide

+

|

|

recovery memo Ex.PC and thus, convicts/appellants were o ]
. Eaaliie s |

i

|

1

|

|

H

apprehended in the case for the commission of offence and

: b
case FIR Ex.PA was lodged.

]
T

7. The prosecution mainly relies on -recoyél"y of jéuzuki S
Carry Van in question frc;m personal possession f‘of the )
convicts/appellants Muhammad Atif and Umar Zad Gul; .
their arrest on the spot in presence of marginal Witénesses e

and promptly lodged FIR against them.

8. So far evidence of the prosecution witnesses is

s g -

concerned, to this effect, Pw-2 Ibne Raza ASI is cited' és'

.marginal witness, Pw-3 AI"s_lam—U-Deeh‘ Khan SHO has - S |

shown himself as seizing officer while Pw-4 Nazir Badshéh .
. i :

IHC as IO of the instant case. They have fully supported

R i |
the case of prosecution while recording their examination

in chief but when they were cross examined, theéy also

.
|

made material contradictions, gist whereof is as follows:-
. L

Ze e e v smgmm e 7

9. According to Pw-2 Ibne Raza ASI (marginal witness to

the recovery memo Ex.PC), they remained on the srpot for

only 05 minutes after the alleged récdvery of Suzuki carry ‘
- van and thereafter, the police party returned-to the police

¥

station while on the other hand, Pw-3 Islam-U-DeeI_E} Khan
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6 .
SI (seizing officer) has introduced a different story by

stating therein that he after the occurrence, took into

possession the vehicle in ques‘gidn, allegedly prepared the

recovery memo, issued card of arrest of the convicts,

drafted murasila and sent it to the PS for'registraticn of
case agains£ ‘the accused, so, a question arises that when
they had allegedly remained on the spot for about 05.
minutes, then how it is possible that the SHO complainaﬁt .
had compiled the whole proceedings in just 05 minutes,
which factum makes the interception of vehicle on the spot
by the local police, its recovery from possession of thé
éccu_sed and presence of the convicts m the said vehicle
highly do~ubtfu1 because, in just 05 minutes,- no one can
compile the whole recovery proceedings, as such, it is clear
enbugh on record that the recovery of vehicle fron; |
possession of the accused has not taken place in the -

A

manner as alleged by the prosecution witnesses. 4

10.  Similarly, Pw-2 Ibne Raza ASI admits while

| | i
. : it .
recording his cross examination by stating therein that his

statement u/s 161 Cr.PC was recorded by the Pw-3 Islam-i - :
U-Deen Khan SHO complainant while this fact is negate(i'

by the said SHO and admits in his testimony . that

i
i
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statements. of the marginal witnesses were recorded by th

Investigation 'Officer Pw-4 and stance 'of Pw-2 is further

. denied by the 10, whom admits that he had éxamined the

'Pw-2 marginal *witness: Ibne Raza ASI, as such, the

- téstimony of prosecution. witnesses on material points is in

conflict and inconsistént §vith each other which 'faétum
makes the recovery of vehicle from personal posséssion -of
the convicts-highly-doubtful and clearly suggests that the
.recovery.pr«o,ceed-ings have not taken place in the manner

as alleged ‘by'the SHO complainant, ‘as such, thé recovery

of vehicle in question from their personal possession is not

af all proved..

11. - Likewisé, Pw-4 Nazir Badshah ASI -states in his
deposition that he after receipt of copy 'bf P"I‘R, visited the
spot where police officials were present while this fact is
negated by-the mérginai witnéss Pw-2 whom admits that

,he alongwith the SHO complainant réturned to the police

station after the alleged recovery proceedings which factum -

makes the proceedings allegedly initiated by the 10 highly
doubtful because, according to Pw-2, the police ,'péﬁ‘ty had

returned to the PS after just 05 minutes while accofding itlo

the 10, the police party was present on the spot When_lhe
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visited the spot in question, as such, it is clear enough-

from their testimony that accusgd were not arrested on the
spot and no such recovery of yiehicle/ stolen property was
effeqted from their personal Pos§ession.

12. Likewise, the marg'inal’- Witneé_s Ibne Raza {P;A(-Q)

has further negated the stance of the prosecution by

stating in his court deposition that he has neither stated in |

his 161 Cr.PC statement that the vehicle in question W&LS‘
recovered from personal possession of the accused and nor
he has mentioned naﬁes of the accused therein which
factum further makes the narration of SHO complainani

highly doubtful and clearly suggests that accused were‘n'o“t

arrested on the spot and no such recovery of vehicle was

effected from their personal possession, as if it is presumed

that the occurrence had occurred so, then definitel :,

names of accused would have been mentioned by the

marginal witness Syed Ibne Raza (Pw-2) in his 161 Cr.PC

statement.

13. Stance of non-recovery of vehicle from possession

of the accused has further testified by the 10 (Pw-4) whom .

admits in his court deposition that the marginal witnesses:

have not stated before the IO that the recovery of th‘ite

1
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9 .
vehicle in question was effected from possession of the

accused. This witness has further clarified 'that owner of
the vehicle has neither charged the accused for the offencé
of theft in FIR nor he was willing to r-ecord his statement
u/s 161 Cr.PC to charge them in the case. The case
property i.e vehicle has neither been produced before the
court and has nor been exhibited /during trial, as suchl,l
recovery o'f vehicle from possession of the ‘accused and

their arrest on the spot is not at all proved..

14. So far involvement of the accused Umar Zad Gul

in the present case is concerned, no role has been

attributed to him regarding his iﬁ;/olvement in the
commission of offence rather he has only been shown
sitting in front portion of the vehicle, and to 'this effect, Pyv-
2 Syed Ibne Raza ASI admits that the sai<.i'cc:>rllvict i.e Umar
Zad Gul was allegedly given lift by Muhammad Atif (co-
accused) and was allegedly boarded in the said vehicle as‘é
passenger, hence, suffice it to say that no role regarding

ownership of the vehicle has been attributed to him by the

local police, nor he has been cited as co-owner of the

: . : . ‘ v
“vehicle, nor his presence in the vehicle and nor presence of .

the other co-accused Muhammad Atif has been proved and

i
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10 . ,
nor they have confessed their guilt regarding for the

offence in question.

i5. Though, the SHO complail;lant Islam-u-Deen Khan
has averred in hié initial report ie murasila Ex.PB thét the

Su;uki Carry Van is a stolen property and was, purchased

on the same day from one Khan Jee in Kohat in ‘

consideration of Rs.1,90,000/- but despite the fact, the

prosecution has neither made the said Khan Jee as co-

accused, nor produced him before the court as a witness,

nor to this effect collected any evidence & nor examined

u/s 161 Cr.PC, meaning thereby that a manipulated story ..

has been introduced by the SHO complainant regarding _
the alleged recovery of vehicle from possession of the

-accused and their arrest on the spot. |

46. So, keeping in view, the above mentioned fécts

and circumstances of the cé;e, both the aﬁbeals filed by -

/
the appellants/convicts Muhammad Atif and Umar Zad

Gul stand accepted and the conviction and sentences

recorded by the learned trlal court u/s 411 PPC are hereby
set asmle and both the convicts/ appellants are hereoy

acquitted of the instant prosecution charges leveled

against them.

TR CORY
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17.

lapse of time limitation prov1ded for an appeal/rewsw*l

and thereafter be dealt in accordance with law

is8. File be consigned to Record Room after its
completion and compilation while the requisitioned record
be sent back to the quarter concerned.

ANNQUNCED
26-06-2015

(Abdul Hakim Hashmi)
Addl: Sessions Judge .
Hangu.

CERTIFICATE

Certified that this judgment consists of

Eleven (11) pages, and each page has been signed by me.
Dated: 26-06-2015

W
( Abdul HakKim Hashmi )
Addl: District Judge
Hangu '
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¥y Gul R/O Tarki Banda, Alwera Mela,
Di ﬁgpt Hangu ...... ‘ ,.:..‘.? ....................... '....(Accused/ Ap‘oel*ant; NS
" . PR : ' oy
S k
VERSUS o
The State....coccvveviiiiiiiiiinn. et eneaees (Respo'r"flcfi;éfitjs)
CASE F.LR NO. 24 DATED 19/01/20i4 CHARM . :
U/S 411, 381-A PPC, POLICE STATION DGAB‘% -
HANGU. |
APPEAL AGAINST THE ORDER AND JUD\.,B EN o
T ;
é%/DATED 14/04/2015 OF LEARNED u.amc AL pistric
MAGISTRATE-II, HANGU WHEREBY L‘“ARRED: . "
istrict & %essions Judge, '__‘ ' aset
Hangu. —* TRIAL COURT CONVICTED AND SENTENCE THE B
s APPELLANT U/S 411 OF PPC TC TWO mg:a:’s N
R.] WITH FINE OF RS.30,000/= IN DEFAULT OF ' .
PAYMENT ONE MONTH S.I, BENEF T OR |
TN ;
 SECTION 382 (B) Cr.PC iS EXTE‘\ID&.D 0 TER, o
o ; .
APPELLANT ‘ |
PRAYER IN APPEAL: |
X " ’E \\\\
On acceptance of this appeal the order and _,udament ‘\“\\10
IR
dated 14/04/2015 of the learned Judicial MagaszratO-II o ‘,\’“\\
1
Hangu may kindly be set aside and the appellant may ot ¥
~ s |
please be acquitted from the charges mentioned above. &02\3@ \
\\wxz}'c\\"‘{ |
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GROUNDS:

Respectfully Sheweth: : I

That the appellant being chgrged in the abo&g qited case,
was tried and convictéd, ar;d sgnfenced by the 1ea:ne:1
‘Judicial Magistrate-II, Hangy, to the ‘sentence'men:tie'ned
above vide his order and j}ldgment dated 14/04 / 2015. -
(Copy of order and judg;nent dated  14/04/ 2015 is

attached as annexure “A”). C , "-',.,_..: '~

grounds, inter- alia.

uﬂ"’\l. !

ﬁ//?/ff
That the order/ 1udgment of the learned ll‘lal Court :.s

against the law, facts and matenal on reco; |nepce.

liable to be set a81de.

That the persecut1on has miserably lalled LO yi‘é’Jé' the '

case beyond any shadow of doubt. The le&ned Tr*al

Court while not extending the benefit of doubt to the

accused/appellant has acted against the - law and

cannons of justice. . E
CERTIFIED 70O AR CO}‘Y ‘

; |
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COrTiG HEENCY RANGU

Distric & Sessm dge,.
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That the PW- 4 Nazeer Badghaha Investigating'ofﬁp'er'has |
admitted in his cross exami;nation that the appellahf Wés :
a passenger to whom lift was givén by co-accﬁ_séd ;Wﬁo
was a driver of the Suzu}d van

\

That there is no circumstantial evidence ag

appellant.

case has misread and mis- apprec*ated the ev1de"1ﬁ

\:y"-'«

r_ecord, hence reached on erroneous decmlon;“_ e

e

That the learned Trial Court has shown its indiffgrenéés

to the well celebrated cannons of criminal jus_tice.'_j

§
[

That there are material contradictions in the'-statéme'iﬁts

of the PW’s but the learned Trial Court has *10* tak n'nto

U.l ‘l,,'-l,
¥t || , .

consideration this aspect of the case at all.

o

{',
)
1,
R
'
i
o , TR
That there are numerous loop holes in the prosecution’'s

N .
SO

story, which create serious doubts regarding . the

P

prosecution story.
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arguments with the kind pefmission of this Hon’bl-e

Court. |
A ' It is, therefore, moéfc huﬁbly prayed ’that_ on
' acceptance of this appeal the order and judg‘npm cace.d

14/04/2015 of the learned Jud1c1al Magistrate- I fangu

- acquitted from the charges mentioned above, o

. *\J‘ka‘t.‘}
w f \"'3":0'7.7 Ju )
™ alangu dee,

o?//é//y

Dated:&//04 /2015

Accused/Appellant .

Through

Advocate Hangu

NOTE: As per instruction of my client/ appellants no :'su‘ch

appeal has earlier been filed before this Hon’bie Cou_:;t
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,;[S'ﬁi)rcmc Court of Pakistan)

Present: Anwar Zaheer Jamali and Amir Hani Muslim, JJ

Versus :
MUHAMMAD JAVED and others---Respondents

Civil Appeal No. 180-K of 2010, decided on 21st July, 2011.

(On ‘appeal from judgment of Federal Service Tribunal, Karachi dated 30-3-2010
passed in Appeal No. 56(K) (CS) of 2008).

Removal from Service (Special Powers) Ordinance (XVII of 2000)---

--=-S. 5---Penal Code (XLV of 1860), Ss. 302 & 310---Criminal Procedure Code (V of 1898)
S. 345---Constitution of Pakistan, Ait.212(3)---Reinstatement in service---Civil servant was
acquitted from murder charge, on the basis of compromise effected upon payment of Diyat---
Civil servant was dismissed from service as he remained absent from duty during the period

- in detention but Service Tribunal allowed the appeal and reinstated him in service---Plea

.raised by authorities was that payment of Diyat was equated with conviction in crime---
Validity---Period of absence of civil servant was treated by competent authority as
extraordinary leave, therefore, ground of his illegal absence was no more available for
awarding any punishment to him---Offence was lawfully compromised and disposed of
whereby civil servant was acquitted---Such acquittal of civil servant could not be taken as his
disqualification, coming in the way of his reinstatement in service---Supreme Court declined
to interfere in the judgment passcd by Service Tribunal---Appcal was dismissed.

Ashiq Raza, Deputy Attorney-Gencral and Abdul Saced Khan Ghori. Advocate-on-
Record for Appellant. .

Abdul Latif Ansari, Advocate Supreme Court and Mazhar Ali B. Chohan, Advocate-
on-Record for Respondent No. 1.

Respondents Nos. 2 and 3, Pro forma Respondents.-

Date of hearing: 21st July, 2011,

JUDGMENT

ANWAR ZAHEER JAMALL, J.---By leave of the court, this civil appeal, at the
instance of Director General, Intelligence Bureau, Islamabad, is directed against the
judgment dated 30-3-2010, in Appeal No.56(K)(CS) of 2008, passed by Federal Service
Tribunal, Karachi (in short the Tribunal), whereby the said appeal, preferred by respondent
Muhammad Javed against his dismissal from service under the Removal from  Service
(Special Powers) Ordinance 2000, vide order dated 12-3-2008, after, no responsc of

his departmental  appeal  dated 27-3-2008, was allowed, consequently order dated 12-3- -

2008 was sct aside and his reinstatement in service was ordered, treating the intervening
period of his absence as leave of the kind due. o

2. Mr. Ashiq Raza, learned Dceputy Attorney-General for the appellant, after brief
narration of relevant facts, contended that respondent was involved in a murder case arising

~out of F.ILR. No.76 of 2004, Police Station Gharibabad Cantt. Hyderabad, which was

subsequently compromised upon payment of diyat amount to the opposite party, therefore, it
shall be equated as his conviction in the said cr\ime, but the Tribunal ignoring this material
aspect of the case, has ordered his reinstatement in service. He, however, did not dispute that
the period of his absence from duty with effect from 3-9-2004 to 6-3-2005, which basically
formed basis of such departmental action, was treated by the competent’ authority as
extraordinary leave. .

3. Inreply, Mr. Abdul Latif Ansari, learncd Advocate Supreme Court for the respondent
contended that the Tribunal, in its impugned judgment, has aptly discussed the fact of
compromise in the criminal case between the respondent and the opposite party, and rightly
held that such compromise and conscquent acquittal of the respondent in the said criminal

casc cannot be labeled as his conviction so as to entajl consequences of his disqualification
from service. '

DIRECTOR-GENERAL, INTELLIGENCE BU REAU, ISLAMABAD---Appellant
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4. We have carefully considerced the submissions made before us by the partics' counsel

and also perused the material placed on record, which reveals that the period of abscnce of

the respondent was treated by the competent authority as extraordinary leave, therelore, the
ground of his illegal absence was no more available for awarding any punishment to him.
‘Morcover, admittedly the offence arising out of F.LR. No. 74 of 2006, Police Station
Gharibabad, Cantl. FHyderabad was lawfully compromised and disposcd of, whereby the

respondent was acquitted. This being the position, a rightly urged by Mr. Abdul Latil Ansari,-

learned Advocate Supreme Court for the respondent, such acquittal of respondent cannot be
taken as his disqualification, coming in the way of his reinstatement in service.

* 5 Inview ol the above, the impugned judgment of the Tribunal calls for no interference.
This appeal is, therefore, dismissed. : '
M.H./D-11/8C ' , Appeal dismissed.
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~‘nal Police Officer Vot

~ oty rules being the menbor of di
- " misconduct or not. If rey;

1y be issued against the ahove named constable

ATTACHED:.

»

ot Departmenial SGHENY Sonilnst Accused Constuble Umar Zad
Gul S/0 Amecr ! RO T

S8 Boseetor Involved In Case Fir No.24

Dated 19.01.201.4 r7m =~ 1.2/411 PPC rS Doate.

< Wois submitte! to o Soowd Donstahle Naveed-ur-Rehman -

et mantioned case in which; Ik

)

e Umar Zad qut No SN kngeeith drivi Mohammnad Atif sfo Niaz

t/o Thall were arpr St e Nanded i A stolen Van bearing

Y/ LRF by SHO pa oty an ionr.ani

at Mamoo Khawara
i

In these iy, o THRRE A el e theft casc of moral

‘e based on Strong cvitin . sty priind aceused constable Umarzad

699. So far as Judicinal

i aed departimental procccding in
L eases are oouccied Lot are Jistinet i fstire and opinion of one
3 not binding on 30 -1 foviiat Iy ol Pactmental proceeding the
sdon of gross miscondue’ g 1 Judgid against the govt servant while
fal proceed g commissiog, of e IS to he established 50 as to
" the accused with the comsission of offenee. This opinion can be scen
nt

Mo No. 3504/ R0 dated 21.05.2013. (Copy

0.

i

In view of the ai g, iscnusion anquiry officer may be asked to
clear cut opinion as o wether defialtar cops able has violated the

piplinied force and  has been found

iy is received iy positive then final show cause

for further procecding
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Date of Order or
Proceedings

Order or other Proceedings with Signature of Judge or Magistrate
and that of parties or counsel where necessary

2

3

14/04/2015

of both the accused which remained un-shattered
throughout the evidence of prosecution. Therefore,
both the accused are held responsible U/S 411
PPC and | hereby convict both the accused u/S

411 PPC. Since, there is nothing available on

"record to show previous conviction or involvement

of both the accused in any other criminal case,

thus, both the accused are awarded sentence of two

years RI with fine of Rs. 30,000/~ each. In case of

default in payment of fine both the accused shall

undergo simple imprisonment of further onc

month. Benefit of section 382-B Cr.P.C is

extended to both the accused. Since, both the

accused are on bail hence both are taken into

custody and sent to jail to suffer their sentence.
Case property if any, be disposed of as per law
after the expiry of period of appcal/rcvisidn.

4-  File be consigficd

completion.

to record room after

Announced
14-04-2015

(Muhammbtd Urker Al-Farooq Khan)
Judicial Magistrate-11, Hangu.
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HE COURT OF_ MUHAMMAD UMER AL—FA:ROOO KHAN JM-II, HANGU ;

" Criminal Case No. - 27/2 of 2014 '
Date of Put in Court. » 25/02/2014
Date of Decision 14/04/2015. |

STATE Through Islam-ud-Din Khan SHO PS Doaba, Tehsil Thall, District

Hangu.--. Complainant.

VERSUS

1- Atif $/0 Niaz Din R/O Mohallah Khial Din Thall.

" ‘ '  2- Umer Zad Gul S/O Amin Gul R/O Tarki Banda Alwara Mela District

Hangu-- ' Accused.
/
.
F.LR No. 24 -
C " Dated 19012014 , 3
! - | |
/ Charged U/S 411/381-A PPC o 7
P.S  Doaba.

| | JUDGMENT

- Brief summary of the case in hands is such that 611_ the eveﬁlt‘ul day
SHO PS Doaba received a spy informalioﬁ that a stolen vehicle, make, Suz.uki
Carry Van bearing No. LEF 3539 will be transported from Koﬁat to Thall through
uﬁkno;Vn accused. The informatioﬁ was believed to be true and in;pursuant

whereof a check post was established at ‘Mamo Khwara’ police post. During the

’

/
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/_\Qhecking the Suzuki Carry Van bearing No. LEF 3539 arrived which was signaled
[ >

to stop. After the Van stopped one Muhammad Atif son of Niaz Din resident of

»

R,

Mobhallah Khial Din Thall was sitting on the driving seat whereas, one Umer Zad

Gul son of Amin Gul resident of Tarki Banda Alwara Mela was sitting next to the
driver who were interrogated and driver Muhammad Atif disclosed that \;ehicle is
a stolen property and he has purchased the same from one Kh'an' Jee resident qf
Peshawar at Kohat in lieq of sale considerétion of Rs. 190,000/-. Wherea; both the
accused did not have the registration book of subject vehicle Suzuki Carry Van
bearing registration No. LEF 3539 Model 2013. Said vch?cle was taken into
custody‘ through recovery memo ahd both the accﬁsed Muhammad Atif and.
Umerzad Gul were arrested. Murasila was drafted and sent to police station for
registration of FIR. On the basis of ‘murasila’ case FIR No. 24 dated 19/01/2014
U/S 411/381-A PPC was registered against the accused in PS Doaba.

2- After completion of investigation the proseéution subrnitted

complete challan against the accused. Accused were summoned. Accused

appeared in court. Relevant documents were provided to them U/S 241- A Cr.PC. A

Charge against the accused was framed to which they did not plead guilty and
claimed trail.

3- The prosecution in support of its case examined fouf witnesses and
abandoned one witness PW ASHO Hakim Khan being unnecessary.

4- The gist of the prosecution evidenpe 1s as under.

(PW-1) Muhammad Tahir HC has stated in his statement that during
the -days Qf occurrence he was posted as AMHC in PS Doaba. On receiving the
murasila he incorporated the contents of murasila into the shape of FIR which is
Ex. PA. He further stated that he has seen the FIR, which is correct énd correctly

bears his signature. During cross-examination he admitted that no FIR number

CERTIFIED TO OF TPUCOFY
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regarding theft of the vchicle is mentioned in the FIR. He has also stated that the .

SHO handed over him the vehicle in PS which was taken into safe custody and

parked in PS.

(PW-Z) Ibn-e-Raza ASI has stated in his statement that during the

days of occurrence he was posted as ASI in PS Doaba and is marginal Witness to
the recovery memo Ex. PC vide which on 19/01/2014 SHO PS Doaba recovered

one white colour Suzuki Modél 2013 bearing registration No. 3539/LEF Engine

No. 873711 and chassis No. PK-990212, without CNG, safety Jacket, from the
possession of accused. The recovery memo was prepared on the spot and he

signed the same on the spot. His statement U/S 161 CrPC was also recorded by -

SHO. Further stated that he has seen the recovery memo which is correct and
correctly bears his signature and the signature of other marginal witness namely
Hakeem Khan ASHO. During cross-examination he reiterated that during the days

of occurrence he was posted in PS Doaba and at the time of occurrence he was on

gusht with police party. They started from PS for gusht on 5:30 PM. He has also -

stated that he does not know that during gusht how many police officials werc
pres;em with SHO Islam-ud-Din. He has further stated that they reached the spot at
05:45 PM and remained on Nakabandi for 15 minutes when the occurrence took
place and the time of occurrence no other vehicle wﬁs available on the spot. He
has also stated that they remained on the spot for only 05 minutes after the-
occurrence and after drafting of the murasila they returned to the PS along with

SHO Islam-ud-Din Khan. He has further stated that the murasila, recovery memo

and card of arrest of the accused are in handwriting of the SHO/1O. He has stated

that neither any driving license nor any documents pertaining to the vehicle were
recovered from the possession of accused. He has also stated that his statement

U/S 161 CrPC was recorded on the spot by SHO Islam-ud-Din Khan. He has

CERTIFIED TO RE TRU SOFY
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further stated that in his statement recorded U/S 161 CrPC it is not mentioned that

the vehicle was recovered from the posscs.sion of accused. He has stated that in his

statement recorded U/S 161 CrPC the names of accgsed were not mentioned.
(PW-3) Islam-ud-Din Khan SHO has s‘taled in his étalelllexlt that

during the days of occurrence he was posted as SHO in PS Doaba. On 19/01/2014

at about 18:00 hours he received secret information that unknown accused will

take Carry Van No. LEF 3539 from Kohat to Thall which is stolen property. Upon

this information he along with other police officials laid a picket near police post
Mamo‘Khwara. In- the meanwhile Suzuki Carry Van beariﬁg registration No. LEF
3539 came across, which was signaled to stop. He has stated that two persons were
sitti'ng in the Car‘ry-Van. On the driving scat the person disclosed his name as
Muhammad Atif S/O Niazbin and on front seat the person disclosed his name as
Umerzad Gul S/O Amin Gul. He has stated that he inquired about the documents
of the Suzki from driver Muhammad Atif who disclosed that the Carry Van is a
stolen property and has purchased the same from one Khan Jee of Peshawar in
Kohat on payment of sale consideration of Rs. _1,90,000/-. He has also stated that
the Suzuki bearing No. LEF 3539 Model 2013 without registration copy was took
into possession through recovery memo already Ex. PC in presence ol marginal
_witneéses. He has further stated that he signed the recovery memo and ook the
signatu‘res of marginal witnesses on it. He has also stated that he prepared card of
arrest of both the accused which is Ex. PW-3/1. He has further stated that
thereafter he drafted murasila Ex. PB and sent the sa’mé to PS for registration of
case FIR ﬁgainst the accused. On the basis of murésila, FIR Ex.PA was registered
against the apcused. He has also stated that after the registration of FIR the
investigation of the case was handed over to IBH stafl of police station Doaba. He

has further stated that after completion of investigation he being SHO of the PS
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Doaba submitted complete chaﬂan against the accused. He has a;lso stated that he
has seen all the relevant documents, which are correct and correctly bear his
signatures. During cross-cxamination he has stated that accused Umerzad Gul is a
resident of Tehsil Hangu while accused Atif is a resident of Tehsil Thall. He has
stated that he initially interrogated both the accused separately and they both
disclosed that both the accused personally know each other. He has stated that this
fact of acquaintance between the both accused has not been mentioned by him in
the murasila as well as other relevant record. He has also stated that it may be
possible that accused Umerzad Gul who Was seated in front seat of the Suzuki Van
was neither owner nor conductor or lasf possessor of the vehicle. He has further
stated that during his interrogation accused Umerzad Gul did not disclose any
information regarding the purchase of subject vehicle from any one. He has also
stated that he cannot say that whether accused Umerzad Gul was ;itting in the
vehicle as passénger or not. He has further stated that during gusht ol Hlaga he
received secret information. He has also stated that he has not recorded the
statement and name of informer who disclosed the information to him. He has
furthef.stated that in the statement of marginal witnesses of the recovery memo
recorded U/S 161 CrPC they have not stated before the 10 that the Suzuki was
recovered from the possession of accused Atif. Self stated that he clearly
mentioned this fact in the murasila that accused Atif was sitting on driving seat
and from his possession and the possession of other accused the Suzuki was
recovered. He has also stated that while submission of complete challan he has
gone through the whole file. He has further stated that accused Atif in his
statement recorded U/S 161 CrPC has not stated before the 10 that the Suzuki was
stolen one. Self stated that the ‘accused d‘isclosed this fact to thé IO that he

purchased the same from one Khan Jee at Kohat on payment of sale consideration
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at 1,90,000/-. He has also stated that he has mentioned in the summary of the case

that the accused are habitual and are not disclosing anything regarding their’

involvement in the present case. He has further s‘tated that the accused have not
contessed their guilt before the competent Court of law. He has also stated that no
driving license or any other title document on the name of accused has been
recovered from the possession of accused.

(PW-4) Nazeef Badshah HC PS City has stated in his stétement that
during the days of occurrence he was posted as IHC in PS Doaba. On receiving the
copy of FIR along with other documents he rushed to the spot, where the police
officials were present. He recorded the statements of marginal witnesses U/S 161
CrPC. He has stated that he produced the accused before the lllaga Judicial
Magiétrate for obtaining their physical remand which was accepted and lhfee days
physical custody of accuged was granted to him. He has also stated that he
interrogated the accused in the present case. He has further stated that he
contacted the ETO Lahore through his high-ups vide letter EX. PW-4/1. He has
also stated that he submitted an application to the Incharge car lifting cell district
Hangu for verification who after verification submitted his report that the vehicle
has been stolen within the jurisdiction of police station Gulshan Ravi Lahore and
in this respect an FIR No. 37 dated 16/01/2014 U/S 381-A PPC was registered.
His application is Ex. PW-4/2. He has further stated that he interrogated the
accused in the present case and recorded their statements U/S 161 CrPC. He has
also stated that fle obtained the copy of FIR of PS Gulshan Ravi through fax which
is available on file. He has further stated that he obtained the copy of regisfration
of the vehicle through fax which is also available on file. He has also stated that he
contacted the owner of the vehicle namely Aleem Sharif Bhatti in respect of the

vehicle. He has further stated that one Abdul Aziz Si Model Town Division
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Lahore on 14/02/2016 applied to the court of Learned Additional Session Judge
Hangu for shifting/transfer of Carry Van from district Hangu to District Lahore
and vide order dated 14/02/2014 of Learned Additional Sessions Judge Hangu the
Carry Van was handed over to the said SI for shifting the same fr,om‘ district
Hangu to distript Lahoré. He has also stated that his high-ups directed ﬁim that
after receiviﬁg the copy of FIR of PS Gulshan Ravi Lahore the section of law i.c.

381-A may be deleted from the FIR which he had deleted and in this respect he

‘issued ‘Parwana’ which is Ex. PW-4/3. Later on upon the direction of learned

~ APP Hangu he again inserted said section of law in the FIR and in this respect he

also issued ‘Parwana Izadgi’ which is EX. PW-4/4. He has further stated that he

produced the accused before the Illaga Judicial Magistrate for sending them to

judicial lockup on judicial remand which was accepted and the accused were '

remanded to judicial lockup on judicial re;nand. During the cross-examination he
-has stated that the marginal witnessés. have not stated before him that the vehicle
was recovered from the possession of accused AGLL e has also stated that the
marginal witnesses have not stated before him that both the accused were present
in the vehicle during taking into possession of the same. He has further stated that
the marginal witnesses have not stated before him that the accused purchased the
vehicie from one Khan Jee. Self stated that this fact is available in the murasila
and FIR as well as in the statement of accused Atif. He has also stated that an FIR
regarding theft of the vehicle was registered in PS Guishan Ravi Lahore. The copy
of which is available on file. In that FIR the report was lodged by the owner of
Suzuki. In that report he charged unknown accused for the commission of offence.
He has further'stated that the owner of Suzuki namely Aleem .Sharif Bhatti came
to PS Doéba for taking information‘ about the Suzuki. "fhe owner of vehicle was

not willing to record his statement U/S 161 CrPC before him. He was only
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interested in the Suzuki. He has also stated that the case property is not present
before him. Self stated that the same was handed over to the local police of police

station Guishan Ravi Lahore thiough order of competent court. He has further

s’tgftcd that during intcrrogatioﬁ accused Aftif disclosed to him that accused

Umerzad Gul was standing on the way who took lift from him as a passenger. He

RS
has also stated that he has not collected any material in respect of involvement of

present accused in such like cases.

5- After completion of trial statements of accused were recorded U/S

342 Cr.PC. Wherein they denied the allegations leveled against them and pleaded
innocence. They did not wish to be examined on Oath or prbduce defense
evidgnce.

6- Arguments of learned APP for the state and counsel for the accused
heard and record perused.

7- Learned ‘APP for the state has contended that throughout the
evidence the factum of presence of both the accused in the subject vehicle ren.‘lains
éonsistent which unequivocally suggest that both the accused are responsible of
theft and receiving the stolen property. Therefore, both the accused are liable to
punishment under sections 381-A and 41.1 PPC.

8- Contrary, learned counsel for the accused have contended that the
prosecution has failed to prove the case beyond the shadow of any doubt. Since
the statement of PW-2 i.e. Ibne Raza would suggest that he reached to the spot at
05:45 PM and remained there for 15 minutes and left the spét after 5 minutes of
the occurrence wﬁereas SHO Islam-ud-Din~in his statement as PW—B has stated
that he had received the secret information at about 18:00 hours i.e.»06:00 clock

PM which clearly reflect that the ‘whole of the story has been concocted.

Furthermore, the original owner of the subject vehicle did not charge accused of
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: thett to the extent that he did not even record his statement U/S 161 Cr.P.C before

the 1.O who had registered FIR No. 37 dated 16/01/2014 U/S 381-A PPC at police
station Gulshan Ravi Lahore.‘Therefore, the accused cannot be heid rcéponsib!e
U/S 381-A PPC for the obvious reason that same would tantamount to double
jeopardy within the contemplation of Section 403 Cr.P.C, whereas, the prosecution
has hopelessly failed to prove the casé. Therefore, accused may be acquitted from
the frivolous charge leveled against them.

9- With the able assistance of the counsel and APP for the state it
transpired that there is no denial to the fact that vehicle bearing No. LEF 3539 was
recovered from the possession of accused Atif’ S/O Niaz Din who was dfiving
vehicle whereas, accused Umerzad Gul S/o Kamin Gul was seated next to the
accused Atifl on the front seat as per murasila Ex. PB and vehicle was recovered
from their possession vide recovery memo Ex. PC. Whereas, the accused were

arrested v1de card of arrest Ex. PW-3/1 on the spot. There is another aspect of the

case as well that one of the co-accused i.e. Umerzad Gul S/O Amin Gul was also a

et

police constable in the same district and if the version ol the prosecution was

untrue the said police constable would have been made to escape from the face of

record. Therefore, | see no reason of any doubt in the instant case, however, there

]

is no cavil in holdin‘g that no case U/S '381-A PPC is made out against both the
accused, hence, both the accused are acquitted from the cl'large u/S 38}A PPC,
however, the subject vehicle was recovered from the personal possession of both
the accused which remained un-shattered throughout the evidence of prosecution.

Therefore, both the accused are held responsible U/S 41T PPC. and | hereby

convict both the accused U/S 411 PPC. Since, there is nothing available on record

e —
—a

to show previous conviction or mvolvemcm of bolh ‘the accused in any other

criminal case, thus, both the accused are awarded sentence of two years Rl with
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fine of Rs. 30,000/~ each. In case of default in payment of fine both the accused

shall undergo simple imprisonment of fuirther one month. Benefit of scétion} 82-B
CrP.Cis extended to both the accused. Since, both the accused are on bail hence
both are taken into custody and sent to jail to suffer their sentence. Case property

if any, be disposed of as per law after the expiry of period of appeal/revision.

10- File be consigned to RRG after completion and compilation.
’ o
/
\ .
a""‘7
Announced: ‘L\\ ,
14/04/2015
’ ‘(Muhammad Umer Al-Farooq Khan),
Judicial Magistrate-11, .
Hangu. '
Certificate

Certified that this judgment of mine consists of two (10) pages. Each
page has been read over, corrected and signed by me wherever it was necessary.

e
'y

\“\ou‘/ |

| (Muhammad Unper Al-Farooq Khan),
Judicial Magistrate—Il, |
Hangu.
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHA}WAR :

'
b

No. - 1640 /ST Dated 4 /10/ 2016
To
" The D.P.O,
Hangu.
Subject: - - JUDGMENT

- Tam directed 0 forward herewitlh a certified copy of Judgemenf_dated
19.09.2016 passed by this Tribunal on the abovi subject for strict compliance.

1

- Encl: As abzove

. o
RQEGISTRAR- N

KHYBER PAKHTUNKHWA

~ SERVICE TRIBUNAL
PESHAWAR. .
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-' KHYBER _'PA.KI-I"I‘UNKI-IWA SERVICE TRIBU NAL PESHAWAR

[

Dated _21 /9/ 2016

No. 1557 /ST

o
The Secretary AgrictNture Live Stock & CooperativeT cpartment,

Peshawar.

Subject: - JUDGMENT

Iinel: As above R !
- ~ REGISTRAR
x ~ KIYBER PAKHTUNKHWA
g . SERVICHE TRIBUNAL
| _ PESHAWAR.
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