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; (‘BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Appeal No.524/2014
Date of Institution ...  26/3/2014 .

Date of Decision ... 30/8/2017

Yaseen Khan S/O Fatih Mulk Khan,
Ex-Constable at District Lower Dir,
R/O Rani, Tehsil Balambat, District Lower Dir .

(Appellant)
VERSUS

1. District. Police Officer, District Lower Dir.

2. Regional Police Officer Malakand Division.

3. Inspector General of Police Khyber Pakhtunkhwa.

4. Deputy Superintendent of Police, Headquarter Lower Dir!

L {(Respondents)

r. Taimur Ali Khan j

Advocate o ‘ - For appellant.
Ziaullah, ‘ .
Deputy District Attorney ~ For respondents._
MR. GUL ZEB KHAN MEMBER
MR. MUHAMMAD HAMID MUGHAL MEMBER -
JUDGMENT

GUL ZEB KHAN, MEMBE-R; The aforesaid appeal datedli 26/3/2014 has been
lodged by Mr. Yaseen Khan hereinafter referred to as appellant under Sectlon 4 of Khyber
Pakhtunkhwa Serv1ce Tribunal Act 1974, wherein he has impugned the order dated
2/1/2014 vide which the appellant was awarded major penalty of Dismissal from Service.
The appellant filed departmental appeal against the 1mpugned order on 30/1/2014 whlch

" was rejected on 10/2/2014 hence thls appeal.

2. Brief facts of the case g1v1ng rise to-the instant appeal are that the appellant was

appointed as constable on 11/ 1/2010 That appellant never remamed absent from his lawful. ~

r f

duties and successfully completed his probat1on period. In 2013, the appellant fell serlous ]




\ same be set-aside.

ill and, due to ailment he, remaii}jéﬁ absent from duties. Upon récoveryl, he joined his duties
accordingly. That on 5/12/2013, _fhe appellant again felt seriously ill and as observed by a
Physician at District HeadquarteéHospita] Timergara, he was suffering from Migraine and
typhoid. Upon his recovery on 24/12/2013, the appellant w:ent to his @uty station, but was
not allowed to perform duties. R‘a;_ther he was informed that an enquiry is pending against
him. That on 30/12/2013, appellant was informed vide letter dated 26/12/2016 that he has

been dismissed from service. |

3. Learned counsel for the appellant argued at the bar that mandatory provisions of law
and rufés;;;glave been violated by the respondents as the appellant has not been treated

according to law and rules. That the impugned order dated 2/1/2014 is illegal, against the

|
law, facts and material on record. That the appellant has been condemned unheard during

! ' .
inquiry. Neither his statement has been record nor any show cause notice has been given to

him, which is violation of Article 10-A of the Constitution as well as Principles of natural

justice. That since the impugned order is illegal and without any jus'ltiﬁcation, hence the

4. On the other side learned Deputy District Attorney argued beforels the court that since

the appellant has willfully absented himself without any leave, hepce he was rightly
proceeded against and dismissed from service vide impugned order dated 2/ 1/2b14. That
the instant appeal is without any substance and 1hereforemay be dismisl;sed with costs.

|
5. We have héard arguments of learned counsel for the appellant and learned Deputy

District Attorney for the respondents and have gone through the record available on file.

6. Perusal of record would reveal that no opportunity of personal'hearing during the
course of disciplinary proceedings was provided to the appelll'antl. Similarly no
documentary proof in the shape of registered acknowledgment letter at the home address'

of the appellant was provided by respondent-department to show th.lat notice has been

R e




Y TRIISARILN A e T

el artd

received by appellant which were mandatory under the rules. But this p!oint can also not be
ignored that the absence of the appellant from duties is an admitted fact. However, there is
* also another aspect of the present case, which requires due considera}ion and that is that

the competent authority, while awarding major penalty of dismissal of service, also treated
|

the absence of the appellant as leave without pay. Relevant portion of fthe impugned order

.. dated 2/1/2014 is reproduced as under:- !
“I have gone through the enquiry file, finding of the Erflquiry
Officer and have reached at the conclusion that the deflaulter
constable is a habitual absentee; and not interested to serve in the ,
Police Department, therefore he is hereby dismissedi from
service from the _dﬁ(e of his absence i.e with effect frvom

© 6/12/2013. The period of absence from 2/9/2013 to 11/1 1|/2013
and from 6/12/2013 to date is also treated as leave withouti pay”.

When the authority while diémissing the appellant on the iground of abéénce
from duty, also decided the appellant’s leave to be treated as withbut pay for the said.
period of absence, so by this way he regularized his absence, aI;ld the very Aground

for awarding penalty to the appellant had vanished. Referencei 2006 SCMR 434.
' Conse;]uently, the present appeal is accepted and the impugned ?rders to the extent

of awarding of penalty of dismissal of service are set-aside. Resultantly the appellant
!

is reinstated. The intervening period shall be treated as leave of the kind due. Parties
|

1

are left to bear their own costs. File be consigned to the record room.

- |
ANNOUNCED :

30.08.2017 /!
(Gul Zeb Khan)

- |
&& "~ MEMBER
(Muhammad Hamid Mughal) o
MEMBER . |




|

30/8/2017

i
|
. | |

. Counsel for the appellant'and Mr. Ziaullah,

Deputy District Attorney for the respondents present.
Arguments heard and record peruse:d.

|

Vide our detailed judgment of toéay placed on file,

the present appeal is accepted and the impugned orders

to the extent of awarding of penalty of dismissal of

service are set-aside. Resultantly : the appellant is

reinstated. The intervening period sghall be treated as

leave of the kind due. Parties are left to bear their own

costs. File be consigned to the record room.
ANNOUNCED |

30.08.2017 l

. a
- (Gul Zeb Khan)
o>t MEMBER
o
(Muhammad Hamid Mughal)
MEMBER
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- arguments on 01.08.2017 before D.B. . |

Counsel for the appellant present. Mr. iZiaullah Government
Pleader for the respondents also present Learned counsel for the

appellant requested “for adjournment Ad_]oumed To come up for .

Can

(Ahrﬁkﬁssan) (Muhammad Amin Khan Kundl)
Member Member

| :
“Mr. Taimur Khan, Advocate filed fre§h Wakalat Nama on
behalf of the appellant. Asst: AG alongwi‘lch Mr. Zewar Khan,
SI(Legal) for respondents present. Counsel for t’he":‘appellant
requested for adjournment. Adjourned. To come up for arguments
on 30.08.2017 before D.B. 1
‘ s
A

(Gul Zelf Khan)  (Muhammad Hamid Mughal)
M er ' Member



15"..04720'1'6 ' Counsel for the appellant and Mr. Usman'Gham' St GP’)r

respondents present. Learned counsel for the appellant submltted

! L
e S

“': ' :' ' ~ rejoinder and requ'ested foradjournment. Adjourned for arguments to

Member | : @ber
| | |
22.08.2016 | Appellant in person and Mr. Usman Ghdni,'Sf. GP for -

respondents present. Appellant fequested for adjournment. Redu‘est

accepted. To come up for arguments on

Member

28122016 . Appellant in_person and Mr. Muhammad Jan, . GP
L | respondents present Arguments could not be heard due to
incomplete bench Case adjourned to 14.04. 2017 “for arguments

before D.B. ’
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. None present for appellant. Mr. Fazal Ghafoor, PASI on behaif-_ L
6 30012015 - of respondents alongwith learned Addl: AG present: Written reply

_submitted. The appeal be placed before D.B for réjoinder and final hearing - '

' Chéirman‘

_‘24-,07.2015 B Appellant with counsel and Mr'."Zijaﬂullah, GP with

on 24.07.2015.

Naees Assistant for the respondents preseﬁt; Counsel for the
appellant requested ~ for adjournment. To come up 'for_ '
arguments on 08.10.2015. “

A

MEMBER . MEMBER

' 08.10.2015 Counsel for the appellant a-nd Assistant: A.G';fqraé'rje_s’pohdgnlts

P Y

' //,/(Zp/_é' “for arguments. SR -'.7‘ ‘:u

present. The Bench is incomplete therefore,” caseis’ adjourned- to -

T 0 '2016 Appellant in person and Addl: A.G for respondents present. The

. learned Member (Executive) is on official tour to Swat as.well as non- -
availability of learned counsel for the appellant therefore, case is

* adjournedto __/§> & - /& for arguments.

- MEMIBER
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‘ Z . 12.06.2014 Counsel for the appellant present and requested f\! B

adjournment. Request accepted. To come up for further

preliminary hearing on 15.07.2014.

ember

'1'5_;07.2014 . o . Counsel for the appellant present Preliminary a'rgurnents‘
| heard and case file perused. Counsel for the appellant contended that .
the appellant has not been treated in accordance with law/rules.
Against the original order dated 02.01.2014, he filed departmental
appeal on 08;01.2014, which has been rejected on 10.02.2014, hence
the present appeal on 25.03.2014. He further contended that the
: impugned order dated 10.02.2014 has been issued in Violatien_ of :
'Rule-S of the Civil Servant (Appeal) Rules 1986. Counsel for the
appellant also filed an application for condonation of delay. Points

'Appella*tt Deposited raised at the Bar need consideration. The' appeal is admitted. to

: F
‘Saecumyipmce ,i eeBank regular hearing subject to all lega] obJecuons ‘The appellant is “
RE:."cﬁlli’)l is Attac E:d with File.  directed to deposit the secunty amount and process fee within 10

. days. Thereafter Notlces be issued to the respondentf To come up

“for - written - reply/comments on .main appeal as wel]

reply/arguments on application for condonatlon -of\ delay on - .
22.10.2014.
L er -
) ) 15.07.2014 * This case be put before the.Final Bench & I
. ) ..A W
Lk 5
g The Lo ;
20 -12-14 | -
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Form- A

FORM OF ORDER SHEET |
Court of _ ‘ ‘ !
Case No. 524/2014 |
S.No. | Date of order Order or other proceedings with signature ofjudg‘é or Magistrate
Proceedings
1 2 3 |
1 111/04/2014 The appeal of -Mr. Yaseen Khan resubmitted today by
Mr. Rehman Ullah Shah Advocate may be entered in the
institution registe'r and put up to the Worthy Chairman for
preliminary hearing. |
' ' R A
= '-ao/ »
? /b’-é This case is entrusted to Primary Bench for preliminary
' ' -| hearing to be put up there on
|
|
i
|
- 1 e Ld
- T ;

o
A




The appeal of Mr Yaseen Khan Ex-Constable Distt. Dir Lower received tod€ay i.e.on 26 .03.2014
is incomplete on the following score which is returned to the counsel for the appeéllants for completion

and resquission_within 15 day.

1- Annexure-C of the appeal is incomplete which may be completed.
 2- Copies of charge sheet, statement of allegations, show cause notice and replies thereto are
* not attached with the appeal which may be placed onit.
3- Copy of dismissal order is not attached with the appeal which may be placed on |t
~4- Annexures of the appeal may be attested. i

g N Yoon SR,
/ ’ REGISTRAR < —
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

- PESHAWAR.

.

Mr. Ibrahim Shah Adv. Pesh.

\\\b\rﬁ | i “ |
R&Bwﬂ‘ep} Ay ey diveoken |
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No...... 52[/‘ ...... 12014 . |

Yaseen Khan $/O Fatih Mulk Khan

VERSUS
Distriét Poiice Officer, Distt Lower Dir ll “.
| RESPONDENTS
~ Index of documents |
|
S.NO | Documents ‘ Annexure | Pages
: 1 Grounds of Appeal 01-05
" . 2 Affidavit and Addresses of the Parties : 06 - 07
3 Application for condonation of delay ' 08
3 Appointment order . ) A ; ‘ 09
4 Copy of application & Medical Reports , B-B3 |I 10-13
5 ‘Copy of Dismissal order , Clowag shedd C | 14 =\
aund  ovdes dake 62-o\-2aU |
6 Departmental Appeal and order D-DI /| % -—17-1¢
7 ‘Wakalatnama — ||
!
- Appellants I
Throug! ‘h\\r/da'

mShah & Rehman Ullah Shah
e | MA LLM

Advocates

Ibn e Abdullah Law Assl!ocia'{es
11 Azam Tower University Roald , Peshawar .
! | ) Phone & Fax # 091- 570 2021
’ ) www.ibneabdﬁllah.ccgm i

|
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

" ‘ |
" Service Appeal No...... 59\1/‘ ........ /2014 ' :

o T %\
Yaseen Khan /O Fatih Mulk Khan Ginis Y o fod i
satod 240 242l
Ex — Constable at District Lower Dir |
R/O Rani, Tehsil Balambat, District Lower Dir |
' APPELLANT

ae-sudmitied 10463 L.
wnd filed.

"2. {Copy of the appointment order is annexed as “A”}

VERSUS

i

District Police Officer, Distt Lower Dir !

. Regional Police Officer Malakand Division®

Inspector General of Police Khyber Pakhtunkhwa

Deputy Superintendént of Police, Headquarter Lower Dir |

RESPONDENTS
i

APPEAL UNDER SECTION 04 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974, AGAINST THE ORDEIR OF REGIONAL
POLICE OFFICER, MALAKANAD DATED 10—02-2014 (APPELLATE
‘AUTHORITY) WHEREBY ORDER OF DISMISSAL FROM SERVICE HAS
BEEN UPHELD AS A MAJOR PENALTY AGAINST THE :APPELLANT

PRAYER IN APPEAL. |

On acceptance of this appeal, this Honourable Ttl!iibunal may very
graciously be pleased to set aside the impugned order dated February 10,

~ 2014. And, the appellant may very graciously be reinstated into service

from the date of his dismissal i.e. 26.12.2013 with all seJrvice benefits.

: |
Respectfully submitted as under:

That the appellant was appoinied as Constable on January 11, 2010 vide -

order dated January 11, 2010 by Respondent No.1 and was assigned the |

duties of Constable. |




3. That Appellant served the department with commitment and always

remained on duty at various stations in the time when| terrorism in

Malakand division was at peak and the Government of Pakistan was

fighting an operation against the militants particularly in District Lower
: I
Dir. i

. That Appellant never remained absent from his duties at;ld successfully

completed his probation period which was 3 years froim the date of

appointment. Appellant, a young age qualified person, always remained at
|

threat and risk but his commitment towards duties as Cionstable never

resisted by regular suicide bomber, bomb blast and attacks on police
|

officials. l

. That in late 2013, appellant felt serious ill and due to ailment he remained

absent from duties. Upon recovery, he joined his duties and after an

enquiry, he was re-instated into service. This was based on solid reason of
|

ailment and a reasonable justification was given.
. !

. That on December 05, 2013 the appellant after performing duties came to
’ : |

- his home, and felt serious ill. He was suffering from Migraine and typhoid

as the same was observed by a Physicians at Distt Headquarter Hospital
!

Timergara.

It is worth to mention that the appellant is the only I;lajor son of his

parents, and the father of the appellant remained at Laho|re for labor and
!

earnings. The father of the appellant came for proper treatment, and

resﬁltantly, it took a week later to communicate the ‘re:ason of absence

I

from duties. The father of the appellant went to the duty station of the
A , | :

appellant to report the same to process application for leéwe_. but the same
| .

was not accepted and even harsh words were used by the concern officer.
1
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{Copy of application and medical certificates are attached as “B-B3}

8. That the appellant is still under treatment for migraine. Upon recovery,
~ the appellant went to his duty station on December 24, 201; 3, but was not
allowed to perform duties. He was informed that an enquiry is pending

against the appellant.

9. That on December 30, 2013, appellant was informed vide letter dated
December 26, 2013 that he has been dismissed fri'lom service by
Respondent No.1.

{C‘opy of the dismissal letter is annexed as “C;'}

10. That the appellant preferred departmental appeal before lRespondent No.2

| but it was turn down and the decision of dismissal' was up;held.

{Copy of departmental appeal and order are annexed as “D — D1"}

k

11. That the order of dismissal is totally a@ainst the law and no proper

procedure has been adopted by Respondents. Hence the instant appeal on

thé following amongst other grounds inter — alias: :

GROUNDS.

, A. That the Law on the subject has been violated altogethér, in that neither

any show-cause or, for that matter, any charge sheet was served upon the
appellant nor was he required to put in a written defence as contemplated

under the law.

B. That the major penalty of dismissal from service has been imposed on the

appelléint, without conducting any proper inquiry, which was mandatory




under the law, hence the punishment awarded to the appellant is a nullity
. N H T san |

RN SRt

in the»eye of law.

C. That the law on the subject provides for a charge sheet to b(l-": served on the

accused civil servant; he shall be required to put in a written defence
|

within seven days of the communication of the charge sheet and a regular

inquiry shall be conducted in the accused official be, associ,lated therewith,

giving him the opportunity to cross examine the witnésses produced
|

against him and he shall also be allowed to record evidencg—’z in his defence.

These legal requirements contemplated by the Law putl aside and the

impugned order was passed in a vacuum, which has never been the

mandate of law. |

|
D. That the appellant was not given the opportunity being heard.

E. That the appellant served the department for almost 4 years, he remained
EF | | _
faithful to his duties and served the department with full devotions,

commitment and enthusiasm. This could be confirmed from his service

record. ‘ ;

F. That Respondents have adopted harsh methods and impose major penalty
i

" without adoptiiig proper mechanism. Hence the order of 'dismissal is liable

4 |

to be set aside. ’ |
" |
i
‘ t

G. Further grounds may be argued when the stance of the respondents come

|
-~ forthwith. ' i

PRAYER

It is therefore, most humbly prayed that on acceptance of ;the instant appeal,
this Honourable Tribunal may very graciously be pleased to set aside the
impugned order dated February 10, 2014, and initial order of dismissal i..




//:f'
26/12/2013 And, the appellant may, very graciously be reinstated into service

from the date of his dismissal i.e. 26.12.2013 with all service benefits.

£

|

Appellant
Through: |
¢ ) |
Ibkaltim Shah &  Rehman Ullah Shah
 MALM
Advocates

Ibn e Abdullah Law Assotiates
11 Azam Tower University Road, Peshawar
" Phone & Fax # 091- 57012021

www.ibneabdullah.com
i



http://www.ibneabdullah.com

N .- Co |

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
ey e DR S R |
|

Service Appeal No........................]12014
: |

Yaseen Khan §/O Fatih Mulk Khan

APPELLANT

: VERSUS | |

| |

C
RESPONDENTS

District Police Officer, Distt Lower Dir & others

- |
I, Yaseen Khan S/O Fatih Mulk Khan R/O Rani, Lower Dir, do hereby solemnly
B

affirm and declare on oath that the contents of the accompanying Appeal are
' |

AFFIDAVIT

true and correct to the best of my knowledge and belief and riothing has been

kept concealed from this Hon’ble Tribunal.

| Deponenf | Identified by:
Rehman Ullah Shah
\/\ |
AN A Advocate
75 ,\ //5 |

’ |
{ = ATt
- NOTAR




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
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RN R .

Service Appeal NO..........oveveeenenen. /2014 - i

Yaseen Khan S/O Fatih Mulk Khan

APPELLANT
i ,
VERSUS
‘ |
District Police Officer, Distt Lower Dir
5. Regional Police Officer Malakand Division ,
6. Inspector General of Police Khyber Pakhtunkhwa l
J :
7. Deputy Superintendent of Police, Headquarter Lower Dir
RESPPNDENTS

-

ADDRESSES OF THE PARTIES |

Yaseen Khan $/O Fatih Mulk Khan \ : | ’ |
R/O Rani, Tehsil Balambat, District Lower Dir |
| 3
1. District Police Officer, Police Line, Balambat, Distt Lower Di;r
2. Regional Police Officer Malakand Division. at Saidu Sharif Swat.
3. Inspector General of Police Khyber Pakhhinkhwa. Police Lil;le Peshawar
4. Deputy Superintendent of Police, Her;ldqu_artef Balambat, Lc;;wer Dir
| |
‘ Appeilant
Thfough | I/D\R/-—-/S/
E A%:Ivocates "

Y ..



Service Appeal NO.......vvvvevniinnennn. /2014 | |

BEFORE THE KHYBER PA_KH.'IIQNK.HWA SERVICE TRIBUNAL PESHAWAR

L, e
'

Yaéeen Khan S/O Fatih Mulk Khan

VERSUS

District Police Officer, Distt Lower Dir & others

RESPONDENTS

. That the delay is not deliberate or intentional.

APPLICATION FOR CONDONATION OF DELAY

Respectfully submitted as under:

. That the instant appeal has been filed before this Hor’ble Tribumal in which

no date is fixed yet. ’

. That this application rﬁay be considered as integral part of the afppeal.

. That the instant appeal is preferred with a delay of few days. But the order of

appeal was communicated to thelappellant on March 20, 2014, hence the

i
instant appeal is filed within time from the date of service.
|

. That superior courts have held that matters may be decided o!n merit rather

technicalities.

|
It is therefore, most humbly request that the delay may kindly b:e condoned in
|

the best interest of justice. &

Appellant

‘ . |
Shah & Rehman Ullalh Shah
i

I MALLM

Advocates
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(GS8PD.Khyber Pakhtunkhwa. 1932/175~DHS 3300 Pads. 11.9.13

" Medical No. 2 Rs. 5/- B

No.

YEARLYNO.... .. ... . / ....... S
DATE.. ...l NS4y S .

(D poogibone’

No. Rs. 5/-

. OUT-PATIENTS DEPARTMENT

FACE VALUE RUPEES 5/- FACE VALUE RUPEES 5/-

8-2"
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" CHARGE SHEET. Ve 1623 4

o ? - LY = 2 o3
/ I, Mian J‘lmshcd Inamullah (PSP), Dmmcl Police Officer, Dir

Lower at Timergara as competem authority, hereby charoe you FC Yaseen Khan

No.1491  committed as follows: -

That while “you posted at Police Station Samarbagh  absenit

",yourself from duty with effect from 02/09/2013 to date without any leave or prior

pc_rmmswn from your superior

2. By reason of above, you appear to be guilty of mis-conduct and have -

'rendered your-self liable to all or any of the penalties specified in Rule-4 of the
Disciplinary Rules, 1975. '

You are; therefore. require to submit your written reply within 07

. days of the receipt of this charge sheet to the enguiry officer.

4- Your written reply, if any. should reach the enquiry officer within

the spéciﬁed period, failing which it shall be presumed that you have no defense to

“- put in and in that case ex-part action shall follow against you.
»

'SOn or not?

Intimate to whether you desire to be heard in

A statement of allegation is enclosed:

EN T

.« District Police Officer,
Dir Lower at Timergara.

. ‘/1/7{,

-

No._ A/¢/e  [EB,
Dated  /— 7/ 12013

o Copy to accused FC Yascen Khan No.1491 of  Police Station
-Samarbagh.

hakedte e
RN
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OFFICE OF THE DIS TRICT POLICE OFFICER,
DIR L()WER AT ll’\fiERGARA

ORDEF

This is a proper: departmentai order agalnst Constable s Whissain

No. 14910on the charge that whlle:h_e posted at Police Station oamar Bagh absented
himself from duty with effect from 02/09/2013 to 11/11/2013 and from 06/12/2013
to-date without any leave or p;l%IOI'. perrnissibn and also remained absent during
phyc,tcél checking of Police p’ersénnel He was served Charge Sheet with couple of-
statement ‘of allegation and DSP Hars was appointed as enquiry officer to conduct
proper departmental enquiry aJa|:1sl him and submit his Imdmg The Enquiry Officer
conducted proper departmental enguiry recorded the statement of all concerned
: mciudtng defaulter constable. The Enquiry Officer in his finding submitted that the..‘
defaulter constable has absented himself intentionally and recommended him for-
dismissal from service under PR 16-2 being a habitual absentee also a stigma on
face of Police force. - ' _

-He was called to orderly roqni for personal hearing, but he produced any
cogent re;ésons.- - ! '

| have gone through the enquiry file, finding of the Enquiry Officer and
have reached at the coriclusion that the defaulter constable is a habitual absentee;
and not interested to serve in the Police dopartment therefore he is. hereby
" dismissed from service from the date of his absence i.e with effect from 06/12/2013.
- The period of absence from 02/09/2013 to 11/ 1/2013 and from 06/12/2013 to date

is also treated as leave without bay; C

' ORDER ANNOUNCED

OB No. </ 7 o : @/\. R R
Dated W}/ZOM : : .
: * District Police Officer,.

: @ Dir Lower at Timergara

Mwﬁé\ Wb
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. REGION, AT SAIDU SHARIF SWAT

242

" .

.+ OFFICE OF THE REGIONAL POLICE OFFICER MALAKAND

ORDER: .

This order willldispose off the appeal preferred by Ex-Constable Yaseen Khan
No. 1491 of Dir Lower District for reinstatement in scrvice. ‘

Brief is that, the above named Ex-Constable while posted at Police Station Samar
Bagh absented himself from duty with effect from 02/09/2013 to {1/11/2013 and 06/12/2013 till the date
of dismissal without any lecave or prior pcrmissidn. He was scrved Charge Sheet with couple of statement
of allegation and DSP/ Hqrs: was appointed as Enquiry Officer. The Enquiry Officer after conducting
proper departmental enquiry reported that he absented intentionally and recommended him for dismissal

v from service under Police Rules 16-2. He wa§ called in orderly room and heard in person by DPO/ Dir A

Lower but he did not produce any cogent reason in his defence. The DPO / Dir Lower perused his service
record and found that prior to this he was dismissed from service when his service was much required
during exigency. Later on he was reinstated in service vide Regl:onal Police Office, order issued over
Endst: No. 5434/E, dated 27/07/2012. Therefore, the DPO/ Dir Lower dismissed him from service from
the date of his absence vide OB No. 17 dated 02/01/2014.

The appellant was called in Orderly Room on 07/02/2014 and heard in person,
but he did not produce any substantive materials in his defense. Therefore I uphold the order of Distriét

Police Officer, Dir Lower, whereby the appeltant has been awarded major punishment for dismissal from - -
_service. ‘ o o~

Order announced. -

(ABDULLAH KHAN) PSP
Regional Police Officer, ,
Malakand, ot Saidu Sharif Swat

| v 7 7 *N( i*
"No. ’)”?)‘/' -8 /E, o

Dated Jo = - — /2014.

Copy for information and necessary action to the:-
’ 2

@ Dist_ricl Police Ofticer, Dir Lower with reference to his office Memo: No.
‘ 2039/EB, dated 31/01/2014.
2. Ex- Constable Yaseen Khan No. 1491 of Dir Lower District.
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S BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESAHWAR
E ‘9« Service Appeal No. 524/ 2014

Yaseen Khan s/o Fateh-ul-Mulk Khan............................ Appellant.
'VERSUS |
1)  District Police Officer Dir Lower and others.............. ... Respondent.

PARA WlSE REPLAY ON BEHALF OF RESPONDENTS
Respectfully sheweth: - |
PRELIMINARY OBJECTIONS.
1) That the appeal is badly time barred.

- 2) That the appellant has no locus standi to file the present appeal.
3) That the appellant has not come to this August Tribunal with clean hands.
4) That the present appeal is not tenable in it's present form

5) That the appellant has estopped by his own conduct to f1|e the present
appeal. :

ON FACTS

1. Pertains to record.

2. Pertains to record.

| 3. Incorrect, Police is an organized force and responsrble for law-and order
i situation during peace as well as in war time. The appellant was
!‘ previously dismissed from service due to his willful absence on 07.05.2012

vide OB No 788 during exigency. (order of drsmrssal is attached as
annexure’A”). '

4. Incorrect the appellant is a habitual absentee and this was his 4™ time to

remain absent without any reason. The appellant being a member of

?/’ ("discipline force deliberately absented himself from lawful duties. (Reports
l Dof absence are attached as annexure’B”-B4).

b 5. Incorrect, the applicant absented himself from lawfull duties w.e.f

07 09.05.2013 to 27.08.2013 i.e total 111 days and after conductmg ‘an

enquiry the applicant's absentia treated' as leave W|thout pay vide OB No.
1152.(Order is attached as annexure “‘C") '

~

0. Incorrect the appellant absented himself from lawful dutles The proper
way of medical treatment is that the patient is to be refered to the
government Hospital, but the appeliant presented Homeopathic (Prrvate)
receipt which are not admissible before the authorities. The authorities

~ rightly awarded major punlshment to the appellant.

7. Incorrect, the appellant was not seriously rnterested inthis job, that's why

he absented himself from lawful duties with out any prror permission The_:.',.,‘,'r
father of the appellant did not came to the duty station as the record of the"-v o

,,h?‘

g R . L . X . P L. A...'7,!.':'?.
e
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station is silent. =~~~ - |

- 8. Incorrect, the appellant absented himself from lawful duties without any

prior permission from authorities, therefore departmental inquiry was
|n|t|ated against the appellant. |

9. The order of dismissal was issued by the respondent No. 01, after fulfllllng
all codal formalltles ( Order is attached as Annexure ‘D)

10. Correct. .

11. In_cor_rect, the order is legal, in accordance with rules and proper procedure
was adopted by the respondents while dealing the case of the appellant.

ON GROUNDS | |

- A.Incorrect, the appellant was served with show-cause notice, properly

AR

of

charge sheeted and summery of allegation was alsoissued to him. He
was treated according to the rules and no discrrmmation has been done

by the respondent.(Copy of charge sheet and statement of allegations are
Annexure ‘E)

- B. Incorrect, proper departmental inquiry was initiated against the appellant
and the respondent No. 01 rightly awarded major punishment to the
appellant. All codal formalities has been fulfilled by the respondents.

C. Incorrect, proper opportunities of defense was giver!p to him and all the

codal formalities has been fulfilled by the respondents while dealing the
appellant case. The order is in accordance with law and rules.

D. Incorrect, the appellant was given proper opportunity of hearing and the
principal of natural justice. i.e Audi Altram patram has been fulfilled.

E. Incorrect, the appellant was habitual absentee and want to sporl the
g discipline of the department.

Incorrect the punlshment is rightly awarded to the appellant

G.Further ground will be forwarded at the time of argument by the
respondents .




.Région‘al Police Officer, L
-Malakand,at Saidu Sharif,Swat.

Dir Lower at Timergara.

‘Deputy Superintendent of Police,
‘Head Quarter Dir Lower.

PRAYER:-

1t is therefore fnost humblykpra'yed that on"acceptance of

~-this written reply the appeal.may please be dismisSed with costs.

-

Provincial Police Officer, |
Khyber Pakhtunkhwa, Peshawar. =

" Regjonal Pofice OITICEy

Malakand, at Saidu Sharif Swial.

District Police Officer, -

S Uivisionai
. Police Cificer
- Jimergara Dir (L)

.....




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESAHWAR

- ’; Service Appeal No. 524/ 2014

- Yaseen Khan s/o Fateh-u!—l\_/lulk Khan............. ....... Appeilant
VERSUS
1) . District Police Ofﬁce'r Dir Lower and others............. e Reeoondent.
- POWER OF ATTORNEY.

We the following respondents do hereby authorized Mr.

\ Muzafar Khan SI Legal Timergara Dir Lower to appear on our behalf

. before the Honorable Service Tribunal Khyber Pakhtunkhwa Peshawar in .

connection with above serwce appeal.

He is also authorized to submit all the relevant Documents required

by the Honorable court in the above Wnt petltlon

Provincial Polsce Officer
Khyber Pakhtunkhwa, Peshawar.

Regional Police Officer
Malakand,at Saidu,Swat

Dlstrlct Police Offlcer
Dir Lower at Tlmergara

0!

Head Quarter Dir Lower
(‘1?0

4 | |
% buty Superintendent of Police,

//V

P ro Vircial Po/zce Oﬁ‘ icer

Matakag Caidn Shm §\ 3l

o€l Folice Ulswes

Oix Lower at Timergari

e

ub:Divisional
Police, Officer
Timergara Dir (L)

/’* .

uegmai ?o TEeAIce, :
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Q BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESAHWAR

N

Servrce Appeal No 524/ 2014

Yaseen Khan s/o Fateh ul- Mulk Khan.....; ......... e Appellant
o VERSUS - o
1) District.Police Officer Dir Lower and others... -Responden.t.'
AFFIDAVIT

| We the undersrgned do hereby so/emnly afﬁrm and
: declare on Oath that the content of the Para-Wise comment are tre and correct

to the best of our know/edge and -belief and nothlng has suppressed or .
) concealed from this Honorab/e Tr/buna/

* Provincial Police Officer,
Khyber Pakhtunkhwa, Peshawar.

Pf'ovmcz al ~
Police opns
Khyber p o, m’:’;".
Regional Police Officer, - , ™ |
‘Malakand,at Saidu,Swat.

: Reglona! Po,\m/ Qﬁicer,

Malakand, at Saide

Sharif Swab

' District Police Officer,
Dir Lower at Timergara.

- Deputy Superlntendent of Pollce, - M
Head Quarter Dlr Lower. =

%%Dswsrona!

L J*eticeOffscer

L_ﬁaargar%h




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESAHWAR

Serwce Appeal No 524/ 2014

Yaseen Khan s/o Fateh ul- Mulk Khan ........... ........ Appellant
VERSUS | |
1)  District Police’ Offrcer Dir Lower and others Respondent

PARA WISE REPLAY TO THE APPLICATION FOR CONDONATION OF DELAY

Respectfully submltted is under.
1) Needno comments .

2) . That main reply may klndly be con5|dered lntegral part of this’ reply

3) That the said appeal is badly tlme barred and such delay is delrberate Further .
according to judgments of superior courts each and every day is to be expiamed

4) ‘Every case has its own merlts and facts

S) ‘T_hat the. delay IS, deliberate and intentional. .

It is therefore humbly requested that the applrcatlon for condonatron of
delay may please be dismissed. : ‘

Provincial Police Officer, / // —
| Khyber Pakhtunkhwa,’Pes'h_awar. ‘ -

pf‘m”nu.d P
o/zC'e 0

. Regional Police Officer,
- Malakand,at Saidu,Swat.

a‘eﬁronalP olice Officet,
Ma!akami a

3 rvL Q{tg'if ‘:Wat

District Police‘Officer, o
Dir Lower at Timergara.

- dystrict rohice OEice

(an Lower at TimeEEas:

 Deputy Superintendent of Police, M _.
Head Quarter Dir Lower. -~ © - -

Sub Esvrsscnag :
Poiice. Officer
Trmergan Dir (L)
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QOFFICE OE" THE D!S‘? RICT POLICE UFFiGii,
- DIRLOWER AT TIMERGARA

ORDF‘R : -
)’A{ € e K“-A"
1 his is a proper deparhnental order 'aqa;rat onstable Zudze fw.emp

) No 14910n the charge that while he posied at Police Station Samar Bagh absontod

g himse!f from duty with effect from 02 08/?053 to H/: 1/2613 and fiom OU/:Z/ZC

to-date Wlthout any leave or prioy permtss:or‘ und aiso remained. abspm during
- physical r‘heckmg of Dollce personne! He was :,erveu C hc.rge Sheet with coup le of
3 -statement of allegauon and DSP + lgrs was appclntcd as enquiry nﬁvcer o« ummrt
woper deparrmemdu enqu;zy against him and cubmit his fmdmc The E -nquiry Ofticer .
conducted proper departmental enquiry recorded ‘the statement of all concerried
: mcludmg defaulter constable The Enquiry Officer in his finding submitted that the
W dofaulter constable has ahsented himself mtpntmnallv and rec,ommended him for

- diemissal from service urad_er PR 16-2 oemg a habitual absentee also a stigma on

« - face of Police force.

He was called to orderly room for personal hearing, but he produc ej any.

AN

- coqent reasons.

| have gone through the enquary me finding of the Enquiy Officar ‘

* nave reached at the conclusion that the defaulter conslable is a habitual abser;k::e;
Cand not “wt‘eroé*ﬁd‘ o serve in the Police department therefore he is- hereby
- gismissed from service flum the -date of his absence ie withy effect from 0R712/2013.
Tha perlod of absence Trom 021092015 to ! i1/2013 and from 06}"2 2/2013 i'c; date
ey is also treated as a:eave: withiout pay. | '
ORDER ANNOUNCED

cosNo_f7. " h @«M.WW"’ °
" Mated €2 =I?014 S | S o

s 3 ' , : o ~District Poiice Utricer,
o Dir Lower at T.mc-'qa.":

, Y




CHARGE SHERT., . . . ,gwyl“"“.' o

. I, Muhammuad Ljaz Abid, District p
- "L;Acm'n]')clcm authority,

olice ()H'lc_cr

Die Lower ot Timergara as

hereby charge you Const committed as

able - Yaseen Khan No. 149
fotlows: -

, That while you posted at Police Lines 'l'imcnjgura‘abscnlc,d yoursell from duty:
with effect from L3/0172013 o date without anyleave or prior permission from vour -
superior,

2- By reason of above. you appear 1o be guilty of mis-conduct and have
N 7 rendered your-self lable (o all or any of the penallies specified in Rule-4 of (e,
‘ Disciplinary Rules, 1975,

3- You are; thercfore, require submit your writien reply within 07 days ol the
receipt of this charge shee

4.

Ulo the enquiry officer.

Your written re oly. i -any. should e
| Y

wh the enquiry’ offjcer within the -
D specified period, failing which it shail pe

presumed that you have no defense 1o put in and

in that case eX=part action shall follghwy against you. '

A Intimate (0 whether you desire 1o be heard in person or nog?
" 6- A statement of allegation s enclosed.
i - - f
!clol

Daed 2 /3 g3,
!

. Copy to accused Constable Yascen Khan son ol latch Mulk Khan r/o
Ranai PS Khall, : L

. ' . - ¥ at Timergara, . -
No. 4. /EB, 2




i — qui Nu, /L[ . /I .

.

Dated o7 /97201 1:@‘

DISCIPLINARY ACTION,

I, Mllll.lllllll‘ld Ljaz Abid, District Police Officer. Dir Lower al Thnergara as
u)mpuun autkority, as ol the opinion that Constable Yascen Khan No, l-l‘)i has rendered

yoursell liable o be proceeded against departimentally as you have wmn}_illcd the

following acts/omission as defined in Rule 2 (ifiy of Police Rules TO7s.

STATEMENTS OF ALL KGATION.

That while he posted at Police Lincs Timergara absented Imn\dl from duty

mlh efieet from 18012013 10 date mlhoul any leave or prior p‘crimssinn trom his

superior. .
A R For the purpose ol scrutinizing (he conduct of said nI'!iccr'\\-'ilh relerence o
the above allegations Mr. Ghulam Abad Khan DSP Fgrs is appointed as cnguiry ()I’l'l’ccy.: .
3- The enquiry officer shall conducted proceedings in accordinee with
provisions ol Police Rules 1975 and shall provide reasonable opportunity nl'=dcl‘cncc and
hearing to the accused olTicer. n.und its lmdn'v\ and make withip l\\un\ e t_m LI Iy ol
S reeapt oi tis order reconimendation as (o puni.\'hmgnl OF OLICT appropriate action

against the accused olficer,
4- The accused otficer shall Join the proceeding on the dute. timd and place
lixed by the Lnquiry officer.

\i-

)

District Police Officer,
Dir Lower at Timergara,.

h%i_g_on_"_éé /L ( Dated Timergara. the 7 ’% /2013

- Mr: Ghulam Ahad Khan DSPp Hqrs (Enquiry \)Huu) for untmlmﬂ pmau,dm“

in the light of the attached ariginal documents containing 03 sheets against the
accused Constable Yascen Khan No, 91 under Police Rules 1975,

- Constable Yascen Khan s/o FFatch Mulk Khan /0 Ranai ps Khatll

District Pylice ()Ihccr
Dir hm\r af Timergara,

I‘\ -~
Wy 6/_%




BEFORE THE KHYBER PAKHTUNKHWA SERIVCE TRIBUNAL, PESHAWAR

b > g [nRe:

| & Service Appeal No. 524 /2014

Yaseen Khan S/O Fateh-ul-Mulk Khan

N - ' : | Appellant

Versus

District Police Officer Dir Lower & Others

Respondents

REJOINDER ON BEHALF OF APPELLANT

Respectfully Sheweeth,

Preliminary Objections.

The objections raised by Respondents are false, unfounded, hence are not tenable.

Appellant has a legal grievance and as such, a legal footing to file the instant -

appeal. No question of estoppel is pinpointed nor is there any to; stop appellant
from instituting the present lies. Similarly, the explanation and clarification given

by the respondents are based on is a matter of records, hence no comments.

Para wise.

e

. Para no. 01 is admitted correct, hence no reply.

o

Para no. 02 of comments is admitted correct, hence no reply.

3. Para no. 03 is incorrect hence denied. The appellant felt serious ill and due
to aliment he remained absent from duties and upon recovery, he joined his
duties and after enquiry, he was re-instated into service. |

4. Para no. 04 is incorrect, hence denied. The absence of the appellant from

the duty was not intentional but due to the above mentioned circumstances.

5. Para no. 05 is incorrect, hence denied. i

6. Para no. 06 is incorrect, hence denied. The appellant was, not given due
attention in Government Hospital therefore he prefer Private treatments due

to severity of his illness.

7. Para No. 07 is incorrect, hence denied.

. . |
8. Para No. 08 is incorrect, hence denied. |




9. Para No. 09 is incorrect, hence denied.
10. Para No. 10 is admitted Correct.

11.Para No. 11 is incorrect hence denied.

GROUNDS.

a. Incorrect and wrong, hence denied. No proper show cause notice has been

served upon appellant. Rest of the Para of the comments is denie

mcorrect.

d as wrong and

b. Incorrect and wrong, hence denied. No proper inquiry has been conducted.

Rest of the Para of the comments is denied as wrong and incorrect.

c. Comments of the Respondents are wrong hence denied.
d. Comments of the Respondents are wrong hence denied. -
e. Incorrect, hgilce denied.

f. Incorrect, hence denied.

g. Incorrect, hence denied.

Therefore, the august tribunal may be pleased to accept the appe
the appellant with the directions to the respondents for reinstatem

of the appellant’s in the best interest of justice.

al preferred by

ent the services

Any other remedy which this Hon’ble court deems appropriate in law, equity and

justice may also be granted.

Appellant
Through.

Rehman Ullah Shah, Attig Ur Rehiman

MA, LLM
Advocates High

Court

M s e -

e A e e, Wy



To,

Subject: -

| w1249

The Regional Police Officer,

Government of Khyber Paktunkhwa,
Malakand.

KHYBER PAKHTUNKWA

/ST Dated: 2/ /892017

SERVICE TR TRIBUNAL, PESHAWAR | |

i
|
1
i

|
JUDGMENT IN APPEAL NO. 524/2014, YASEEN KHAN.

official by name.

All communications should. be
addressed to the Registrar KRK " A
Service Tribunal and not any:| "

Ph:- 091-9212281
Fax:- 091-9213262

. ,(ux N
RN
I B

|
1
1
1
|

I'am directed to forward herewith a certified copy 'of judgment dated
30/08/2017 passed by this tribunal on the above subject for strict comphance

Encl: as above

<k\/ |~
REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

@jc/

PESHAV\I/AR

!
!
I
I
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