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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAT..
PESHAWAR.

SERVICE APPEAL NO. 1320/2013

Date of Institution ... 10.09.2013
Date of Judgment ... 30.01.2017

Mr. Gohar Rehman, Constable No. 3558, 
Police Station Shrengal, District Dir Upper.

(Appellant)

VERSUS

1. The Inspector General of Police, Khyber Pakhtunkhwa Peshawar.
2. Ihe Commandant Elite Force, Khyber Pakhtunkhwa Peshawar.
3. The Deputy Commandant Elite force, Khyber Pakhtunkhwa Pesahwar.

(Respondents)

APPEAL UNDER SECTION-4 OF KHYBER PAKHTUNKHWA SERVICE 
TRIBUNAL ACT, 1974, AGAINST THE ORDER DATED 14.05.2013 
WFIEREBY MAJOR PENALTY OF DISMISSAL FROM SERVICE WAS 
IMPOSED ON THE APPELLANT AND AGAINST NOT TAKING ACTION 
ON THE DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE 
STATUTORY PERIOD.

Mr. Noor Mohammad Khattak, Advocate. For appellant.
Mr. Kabirullah Khattak, Assistant Advocate General .. For respondents.

MR. MUFIAMAMD AAMIR NAZIR 
MR. ASHFAQUE TAJ

.. MEMBER (JUDICIAL) 
.. MEMBER (JUDICIAL)

JUDGMENT

MUHAMMAD AAMIR NAZIR. MEMBER: Gohar Rehman, Constable No. 3558, 

hereinafter referred to as appellant, through the instant appeal under section-4 of Khyber 

Pakhtunkhwa ‘Service Tribunal Act 1974, has impugned order dated 14.05.2013 vide which 

appellant was awarded major penalty of dismissal from service. Against the impugned order 

appellant filed departmental appeal which was not decided within the statutory period.

Brief facts of the case giving rise to the instant appeal are that the appellant was 

inducted as Constable in the respondent-department and started performing his duties with
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great zeal and^ zest, lhat during his serviee the appellant was served with charge sheet 

alongwith statement of allegations to the effect that the appellant absented himself with his 

lawful duty with any leave or prior permission and he was also involved in smuggling of 

Chars. 1 hat subsequently the appellant was dismissed from service vide impugned order dated 

14.05.2013. That feeling aggrieved, appellant filed a departmental appeal against the impugned 

order, however the same was not replied by the respondents within the statutory period, hence 

the instant appeal.

Learned counsel for the appellant argued before the court that no charge sheet was 

served upon the appellant and similarly no chance of personal hearing was given to the 

appellant before passing the impugned order. That no regular enquiry was conducted by the 

respondents-department which was mandatory requirement of the law. That since the 

impugned order is illegal and without any justification, hence the same be set aside.

In rebuttal, learned Assistant Advocate General argued before the court that all legal 

requirements y/ere fulfilled by the respondents before passing the impugned order. That a 

proper enquiry was conducted and there-after final show cause notice was served upon the 

appellant. That since the appellant was involved in smuggling of narcotics and was also 

convicted by the competent court of law, hence the competent authority has rightly awarded 

major penaltyjOf dismissal from service to the appellant. That the appeal being devoid of merits 

be dismissed.

We have heard arguments of learned counsel for the appellant and learned Assistant 

Advocate Gerieral for the respondents and have gone through the record available on file.

. 5.

6. Perusal of the case file reveals that as per charge sheet and statement of allegations the 

appellant remained absented from duty without leave or prior permission from 07.02.2013 to

20.02.2013 and he also remained involved in smuggling of chars from Bara, Khyber Agency. 

In this respect proper enquiry was initiated and the enquiry officer after recording statements of
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<5 the witnesses came to the conclusion that the appellant was involved in smuggling of narcotics 

and remained in Bara Khyber Agency during his absence period. The enquiry officer further 

brought on record case FIR No. 524 u/s 4-PO Police Station Oach^District Lower Dir dated 

23.12.2011 vide which the appellant was convicted by Sub-Divisional Magistrate, Chakdarra 

to fine of Rs. 2000/- and default of payment of fine the appellant would have under to 

simple imprisonment for 80 days. From the record it is evident that the appellant deals with 

narcotics and has also been convicted for the same, hence the competent authority has rightly 

awarded major penalty , of dismissal from service. We see no force in the substance of the
I

instant appeal, therefore we are inclined to dismissed the appeal in hand. Parties are left to bear 

their own costs: File be consigned to the record

go

room

(MUHAMMAD AAMIR NAZIR) 
MEMBER

(ASHFAQUE TAJ) 
MEMBER

ANNOUNCED
30.01.2017
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20.09.2016 Appellant with counsel and Mr. Usman Ghani, Sr.GP for

respondents present. Counsel for the appellant requested for
nI-

adjournment. Adjournment granted. To come up for arguments on

30.01.2017.

<7
hMember berM

30.01.2017 Counsel for the appellant and Additional AG alongwith Mr. 

Javid Iqbal, Inspector for respondents present.

Vide our detailed judgment of today consists of three pages 

placed on file, we see no force in the substance of the instant

appeal, therefore we are inclined to dismissed the appeal in hand.

Parties ai-e left, however, left to bear their own costs. File be

consigned to the record room.

t //

(MUHAMMAD AAMIR NAZIR) 
MEMBER

(ASHFAQUE TAJ) 
MEMBER

Announced
30.01.2017
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21.1.2015 Counsel for the appellant and Mr. Muhammad Jan, 

GP with Javed Iqbal Inspector (Legal) for the respondents 

present. Rejoinder received, copy whereof is handed over to the 

learned GP. To come up for arguments on 03.6.2015.

Counsel for the appellant and Addl: AG for the respondents 

present. Arguments could not be heard due to learned Member is 

on official tour to camp court Swat, therefore the case is 

adjourned to 29.10.2015 for •

03.06.2015

M(^ber

Clerk to counsel for the appellant and Mr. Muhammad Jan,29.10.2015

, GP for respondents presents. Clerk to counsel for the appellant 

requested for adjournment. To come up for arguments

on

berMember

03.05.2016 Agent to counsel for the appellant and Mr.Ziaullah, GP forI

respondents present. Agent to counsel for the appellant requested 

for adjournment. Adjournment/granted. To come up for -

arguments on 20.09.2016.

Member
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Counsel for the appellant' and AAG with Javed Iqbal, 
Inspector for the respondents present and requested for further 

time. To com^p for written reply On 23.7.2014^^ ,

14.5.2014.

MEMMR EM ;r

23.07.2014 Appellant in person and Mr. Muhammad Jan, GjP with

Javed Iqbal, Inspector for the respondents present and reply 

filed. To come up rejoinder on 10.9.2014.
/

Counsel for the appellant and lyir. Muhammad Jan,

GP for the respondents present. The learned MembeV is on
( ■ ’ • ’ '

leave. To come up for the same on 06.11.2014. /)

10.09.2014

ADER

f

06.11.2014 Junior to counsel for the appellant and Mr. Muhammad
■ . i i^!

Adeel Butt, AAG for the respondents present. Counsel for the

appellant needs further time. To come up for rejoinder on 21 .r.2015. •

MEMBER
' i

I
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7. Junior to counsel for the appellant present and requested for28.11.2013

adjournment. To come up for preliminary hearing on 27.12.2014.
' • \

fcber

Counsel for the appellant present. Preliminary arguments27.12.2013

heard and case file perused. Counsel for the appellant contended that

the appellant has not been treated in accordance with law/rules.

Against the order dated 14.05.2013, the appellant filed departmental

appeal on 14.05.2013; which has not been responded within the
s;r

statutory period of 90 days, hence the present appeal on 10.09.2013.

Points raised at the Bar need consideration. The appeal is admitted to

regular hearing subject to . all legal objections. The appellant is

directed to deposit the security amount and process fee within 10
Cw ^"S'

Cl
days. Thereafter, Notice be issued to the respondents for submission

%> 5: 74- of written reply on 27.02.2014.

ember

This case be put before the Final Bench27.12.20137 ■

Appellant in person and Mr. Muhammad Jan, GP with 
Javed Iqbal (^spector) for the respondents, present, ind needs 
time. To come up for written reply on 14.5.2014.

27.2.2014

me:
;■

■- ■'7
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Gohar Rehman VS Police Deptt:
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRTRIINAi

PESHAWAR

APPEAL NO. /2013
.___

O

Mr. Gohar Rehman, Constable No.3558, 
Police station shrengal, District Dir upper,

>•061

Appellant

VERSUS

1- The Inspector General of Police, Khyber Pakhtunkhwa 
Peshawar.

2- The Commandant Elite Force, Khyber Pakhtunkhwa 

Peshawar.
3- The Deputy Commandant Elite Force, Khyber Pakhtunkhwa 

Peshawar Respondents

APPEAL UNDER SECTION 4 OF THE T
PAKHTUNKHWA SERVICE TRIBUNAI ACT 1074
AGAINST THE ORDER DATED 14-5-2013 WHERERY
M^OR PENALTY OF DISMISSAL FROM SERVICF
WAS IMPOSED ON THE APPELLANT AND AGAINST
NOT TAKING ACTION ON THE DEPARTMFNTAi
APPEAL OF THE APPELLANT

U7.n

KHYBER

WITHIN THF
STATUTARY PERIOD

'7

PRAYER;
That on acceptance to this appeal the impugned 

order dated 14-5-2013 may very kindiy be set 
aside and the appeiiant may re-instated with aii 
beck benefits. Any other remedy which this august 

tribunal deems fit may aiso be awarded in favor of 

the appeiiant.

R/SHEWETH:
ON FACTS:

1- That appellant is the employee of respondent Department 
and has served the respondent Department as Constable 

quite considerable brne quite efficiently and upto the dntire 

satisfaction of his superiors.

V-i'
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2- That the appellant while working as Constable in the 

respondent Department a statement of ailegation was 

served upon the appellant without charge sheet in which it 
alleged that appellant absented himself from lawful duty 

without any ieave or prier permission with effect from 7-2- 

2013 till 14-2-2013 and also involved in smuggling of chars 

from Bara Khyber Agency. Copies of the statement of
allegations, reply and medical prescription are attached as 
annexure

was

A, B and C.

3- that then after a show cause notice was issued to the 
appellant and the same was also replied by the appellant 
Tfiat vide order dated 14-5-2013 the, appellant , was 

dismissed from service without conducting regular enquiry 

by the respondent Department. Copies of the show 

notice, reply and impugned order are attached
cause 

as annexure
D, E & F.

4- That feeling aggrieved appellant filed Departmental appeal 
the impugned order dated 14-5-2013 but the^ same was not
replied by the respondent Department within the statutory
period. Hence the present appeal on the following grounds 

amongst the others. Copy of the Departmental appeal is 
attached as annexure G.

GROUNDS:

A- That the impugned order dated 14-5-2013 is against the 

law, facts, norms of natural justice and materials 

record is not and liable to be set aside.

That the appellant has not treated by the respondent 
Department in accordance with law and rules on the subject 
noted above and as such the respondents are violated article
4 and 25 of the Constitution of Islamic Republic of Pakistan 
1973. ^

That no charge, sheet has served on the appellant which is 

mandatory before passing/ issuing any advance order 
against civil servant.

D- That no chance of personal hearing/ personal defense has
been given to appellant while issuing the impugned order 
dated 14-5-2013.

E- That no regular enquiry has been conducted by the 

respondent Department before issuing the impugned order 
dated 14-5-2013 which as per Supreme Court judgment is
necessary while taking any punitive action against civil 
servant.

on the

B-

. C-
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F- That appellant seeks permission to advance other grounds 

and proofs at the time of hearing.

It is therefore humbly prayed that the appeal of the 
appellant may be accepted as prayed for.

GOHAR RE HMAN

THROUGH:
NOOR MOmMMAD KHATTAK 

ADVOCATE
4

4

;

i
1

14
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) I1

t1. lyiuhammad Quraish Khan. Dtpuly Com]
• ! . i \ ' '
PakhUinkhwa Peshawar as compcicnl aulhorily under Police

; ih ' ' i I
. gaxcilc. 27 .lanuary 1976), do hereby serve you Constable Goh

No. 89 as follows; !

idanl Elite Force[' -ij ■
ales (amended vide 
I ■ '?)
iLchman No. 3558 of

!
N m 1m

You remained absent from duly without any prior pcrmissionlw c. ^

, l 07.Q2\2013 till this datc^jalso youjwcre involved in smuggling of d Ks froVn Barra'Khy&[ as 

■ as reported by OPO DirjjJJ^pcr, yijde his letter No. 82:85/SB Dir l| Kr daicdi.08.0^,2;lp|;' =‘--=

i hat consequent upon the completion of cnquiry^^ducicd against ■■

Elite Force Swat for which you were given full opportunity of iT 

! the enquiry officer.!

I
I

!I

1'
1
I

!

.Hiii;
)

r ■

: 1.

ti**ing but you failed.;lo sa 51I.
h■v 1 . !-•!
iI I

I . . tI 11. On going througl 

material available bn record, 1 a
the finding and rccommcndat: 

n. satisfied that you have comn:

of the enquiry ojffi^cr, 

d the omission/ccOT 

y 1976) and charges cv

t ; •
rusiB I r
;f ■ ( ■

I

i specified in Police jRules (amend :d vide NWFP gazette, 27th .Ian 

, against you have bden csiablishcd,bcyond any doubt.
I I II

; I ,‘ l
■ 1

As a result therefore, 1, Muhammad iQuraish Kh;
I ' (

j Force, KJiybcr Pakhtunkhwa Peshawar a.s competent authori 
i impose major penally upon you Including dismissal from .
; vide NWi'l^ ga/cllc. 27th JanuarJ 1976) of the said ordinance.
• -1 > • I

i2. ' Deputy Commanifiapt^
lave’ tentalively'’die dee 

\\
ndcr Police Rules:(aiie

»
If / • !

A
i .! s

■1scrvjc

• !i-! <
'llYou are thcrclorcj directed to show cause as to wi3. i1 the aforesaid penally she!

1 :i . .: >1; not be imposed upon you.> I
1

! 4. if no reply to this show cause notice is received wit 
m the normal cour.'jc of circumstances, it shall be prLsumed that y 

, in that ease an cx-parlc action shall be taken against you.

A copy of the finding oi the iinquiry Officer is cncli ed.

n seven days of ilS;delivHy, 
I have no defense to put iiiii

I

s

■ii
1.;i

'1 Vi5. •f;•;
r]i ;

:!
:: ;•

Cf;, 1 ;]»'I

i• •;
j ■

i ■^ (MUHAMN
i 
I

[Elite Force 

/03./20j
i ' ' 1

Constable Gohar Rchman No. 3558 of Elite Force-
I : ^ j '

!A, special messenger be deputedj to serve lliis notice upon the a(
• jiddrcss.

J ► QUllAISH KHAD ).p. 
ty Commandant '3 - f'

-- ’ I'.-j

1
D• I

'-.i
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To
Muhammad Quresh Khan
Commandant Elite Fore Khyber Pakhtunkhwa
Peshawar

Subject:- Final Show Cause Notice
I

Sir,

According to Show Cause notice No.4026 dated 14/03/2013, served upon 
Gohar Rehman Constable Elite Force Sheringal Dir Upper. The following reply
being given to the Hono’ble Deputy Commandant Elite Force Khyber ' 
Pakhtunkhwa. !

i!
(i) According to para No. Opportunity h|as been given to the petitioner, as 

this the principle that none should be conduce in heard under the law 
through the petitioner has strong could satisfy the enquiry office 
because the petitioner is quite innocent.

(ii) As the pe.titioner has committed no wrong and being a major penalty 
, which being imposed upon the petitioner is not only un-justice but

totally one in because no opportunity of.hearing has been given to the .• 
undersigned being the principle that no one should be condated un 
heard and if you honour may kirjtdly give the opportunity to the 
undersigned shall fully satisfy the honourable Deputy Commandant of 
Elite Force K.P.K.

(iii) In the light of the above mentioned ines the petitioner has committed 
no wrong and under natural justice toeing a fundamental right provided 
to the petitioner under constitution, the petitioner is quite innocent and 
cannot be remove from service as the petitioner is the only source of 
income of his family and wanted tci serve the nation with the entire 
satisfaction of the heart of the undersigned because the petitioner is 
innocent s the petitioner absence was not intentionally but kidnapped 
by Taliban and therefore life threat also has been to the petitioner.

{iv)As in the light of the above lines tne undersigned shall obey every 
order of his boss and therefore repl'y of the notice of your honour is 
being given, therefore it is humbly prayed that being only the source of 
income of his family the petitioner ^ay kindly be restore on his job 
under natural justice and not to disturb the fundamental right of the 
petitioner.

Yours obediently.

STED
(Gohar Rehman) 
Constable 3558 
P.S. Sharingal 
Platoon No.89

J
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iORDER

This order will' dispose the depaitmental enquiry against Constable Gohar Rehman 

No. 3558 of Elite Force who remained absent'from lawful duty, without, any leave .or,prior. ;■■ ■. 

permission w.e.from'’.07.02.2013 to -20.02.2013, during his absent period, he was involved in • 

smuggling of “Chars” from Barra Khyber agency as reported by'DPO Dir Upper vide his letter No. ‘ 

82-85/SB dated 08.02.2013. .• • • ' ,T

i
J
i

i

i
iii. \ if:

Consequently an enquiry was conducted against him by SP/Elite Force, Swat arid.
• ( .

the Enquiry Officer found him guilty of the charges leveled against him. During the enquiry it was'- 

transpired that the accused Constable was also fined Rs. 2000/- by the court'in case FIR No, .524 . ‘ 

dated 23.12.2011 u/s 4-PO PS Ouch. A Final Show Cause Notice was issued to him, but his reply. ' . 

was found unsatisfactory. He was also heard in person, but he failed to satisfy the undersigned. .

I have come to the conclusion that his retention in Police department will bring a .' 

bad name to the organization as he is a habitual criminal as evident from his past conviction by the- . 

court of law.

lU\u
f-(

- • . k:
•i
t ■

■ ^

.1'v
!■

I

I, Muhammad Iqbal, Deputy Commandant, Elite Force Khyber Pakhtunkhwa • 

Peshawar, as competent authority, impose major penalty upon the accused Constable Gohar' . 

Rehman No. 3558 and hereby dismiss him from service w.e.from 07.02.2013. • ,

r^-
1 '

i- ■;

t •

■ !■

I

J (MUHAMMADllQBAL)
Deputy Commandant

Elite Force Khyber Pakhtunkhwa Peshawar. [

t

• It^^/EF, dated PeshaU'arthe /V /05/2013.

Copy of above is forwarded to the:- 

Superintendent of Police, Elite Force Swat.

2. ' Office Superintendent, Elite Force Khyber Paklitunkhwa Peshawar. 

RI, Elite Force Khyber Pakhtunkhwa Peshawar.

Accountant, Elite Force Khyber Pakhtunkhwa Peshawar.

■ OASI / Incharge Kot, Elite Force.Khyber Pakhtunkhwa Peshawar. , 

SRC / FMC, Elite Force Khyber Pakhtunkhwa Peshawar.;

No.
f

1.
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IT
VAKALATNAMA

IN THE COURT OF

_____ ________________ OF 2013

(APPELLANT)
_(PLAINTIFF)
(PETITIONER)

(^0/70^

VERSUS

(RESPONDENT)
(DEFENDANT)

I/V/e /(^(S4) yK

Do hereby appoint and constitute NOOR MOHAMMAD 

KHATTAK, Advocate, Peshawar to appear, plead, act, 
compromise, withdraw or refer to arbitration for me/us as 

my/our Counsel/Advocate in the above noted matter, 
without any liability for his default and with the authority to 

engage/appoint any other Advocate Counsel on my/our cost. 
, I/we authorize the said Advocate to deposit, withdraw and 

' receive on my/our behalf all sums and amounts payable or 

deposited on my/our account in the above noted matter.

Dated. y____ /2013

CLIENT

AgCEPTED
NOOR MOHAMMAD KHATTAK 

(ADVOCATE)

OFFICE: .
Room No.l, Upper Floor,
Islamia Club Building, Khyber Bazar, 
Peshawar City.
Phone: 091-2211391 

Mobile No.0345-9383141
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BL-l-ORl: THB KYBLiR l*AKI-rrUNKHWA SBRViCr. 

PESHAWAR.

Service Appeal No. 1320/2013

TRIBUNAI.

Gohar Rehman (Appellant).

Versus

Inspector General of Police Khyber Pakhtunkhwa. 

Peshawar and tWo otherf; (Respondents).

Subjecl;- REPLY ON BEI-ILAF OP RRSPONLDPN'I S

Respectllillv Sheweth!

PreliiTiinarv Obieclions:-

a) The appeal is not based on facts.

1 he appeal is. bad for nonr-joinder of 

necessary parties. '

The appeal is not maintainable in the 

present form.

The appellant has not come to the 

Monorable Service Tribunal with clean 

hands.

lhat the instant appeal is barred by law.

b)

c)

cl)

e)

FACTS

Incorrect, appellant did not serve to the 

satisfaction of senior and superior

officers. Appellant not only deliberately 

absented him-self from duty but was also 

found involved in,smuggling of narcotics 

and convicted in, offence of moral

turpitude.

Incorrect, charge sheet along with 

statement of allegations was issued to 

appellant. Copy of charge sheet is 

enclosed as Annexure-A. Furthermore,



••N,

' »
' ‘r

appellant was convicted in criminal case 

FIR No. 524 dated 23.12.2011 under 

section 4 Prohibifion Order Police Station 

ouch district Lower Dir. :Cbpy of FIR and 

punishment slip is enclosed as Annexure-
I I

B & C) respectively.

Incorrect, proper, regular enquiry was
)

conducted through superintendent of 

Police Elite Force. Copy of finding report 

is enclosed as Annexure-D. Furthermore, 

final. show cause notice was issued to

appellant but he failed to rebut the
1

charges. '

Incorrect, the department appeal was 

rejected vide speaking order dated 

06.08.2013. Copy of order is enclosed as 

Annexure-E.

3.

4.

-■1 vr-

GROUNDS

A. Incorrect, proper, speaking order, was 

passed on the departmental proceedings 

initiated against appellant.

Incorrect, appellant was treated in, 

accordance ' with Law and Rules. 

Appellant being member of disciplinary 

force was found involved in smuggling of 

narcotics and he was also convicted for
I
I

the, offence involving moral turpitude. 

Furthermore, he. deliberately absented
I

himself from duty.

Incorrect, proper charge sheet was issued

B.
5

C.

to appellant. Copy is annexed with the 

reply. .



D. Incorrect, appellant was heard in person 

as evident from the impugned orders.
I

Incorrect, regular enquiry was conducted. 

Enquiry officer collect sufficient 

evidence in support of the charges.'

That the respondents may also be allowed 

to raise additional points 'during 

argument.

It is therefore prayed that the appeal may 

be dismissed with costs.

E.

F.

Inspector General of 
relice,

Khyber Fakhtunkhwa, 
Peshawar. . 

(Respondent No. 1)

Comniamant, 
Elite Force, Khyber 

Fakhtunkhwa, 
Peshawar. 

(Respondent No. 2)

/

. Deputy te®tnmandant, 
■ Elite Force, Khyber. 

Fakhtunkhwa, 
Peshawar. 

(Respondent No. 3)

. \
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Commandanl. Elite Force, Khyber Pakhtunkhwa, 

Constable Gohar Rehman No. 3558,
I, Muhammad Iqbal, Deputy 

competent authority, hereby charge you
I
I
I Peshawar as

Platoon No. 89 of Elite Force as follows;
remained absent from duty without any

involved in smuBgling of chars from BaiTa Khyber

. 8'i-85/SB Dir Upper dated 08.02.2013.

leave or prior permission w.e.from
You

07.02.2013 till this date and also you
a.mncy as reported by DPO Dir Upper vide his letter No ,,, p„|ine

nf the above, you appear to no gmilv of misconduct under the Pohe

1976) and have rendered yourseli liable to all

were.
::

Dy icaiion
. Rules (amended vide NWFP gazette, 27'” January

or any of the penalties specified in the said rules.
therefore, directed to submit your defense

2.
;

within seven days of the.■.

You aic
pt of this Charge Sheet to the Enquiry Olficer.

written defense, if any, .should reach the Enquiry

specified period, failing which, it shall he presumed that you have

case ex-parte action shall be taken agairust you.
You are directed to intimate whether you 

A statement of allegation is enclosed.

5 ii I r'
!■!

Officer 'within the 

defense to put in and in tliat

rccei
■ y .;•

Your<; 4.
v‘ no
li
1:^1 desire to be heard in person.7'-.
I’:-' •
VOki
If!

5.
6.

* t

l\

■■y 4 
-.i'
■4 7.;

Deputy Commandant,
Bliic Force, Khyber Pakhtunkhwa, Peshawar.

l:|.. :•< i

■ 0I
1 - •

•I.P-
'-'a

• N

M.

1

■ $

1 AlMiCiln'iSJks.?N>.’~ Ctal*DM.lor.-: Slrtf-Nca-Clwi*'.v
1. •

1

V



S1} .MM.AR'Y (.)F
1, Muhammad Iqbal, Deputy Commandant, ItUte Force, Khyber Pakiriunkhwa.

Peshawar as competent authorhy. am of the opinion that Constable Gohar Rehman No. 3a58, 
rendered himself liable to be proceeded against as he has committed the 

of Police Rules (amended vide NWFP gazette, 27

t
Platoon, No. 89 has 

following misconduct within the meaning

Januaiy 1976).
S'UMMARY HF allegations

cbseiU .P'oru d',.’./'

07.02.2013 till this date and also he was
reported by DPO Dir Upper vide Itis letter No

of serutiruzing the conduct ofthe stud accused with reference to

. All Rehmat Khan DSP/Elite Force'Swat is appointed as Enquiry

perndssiG-v: v>.c.i;OiVil! ' ;y Rave o; i'V 
smuggling of chars from Barra Khyber

•vsiboui.. .Re rcmr.ic
CV; .

involved in
■].

S2-85/SB Dir Upper dated 08.02.2013.
agency as

;■

I'or the purpose 

the above allegations Mr,

-»

Officer. Officer shall provide j-easonabie oppoilumty oi hearing to the
The Enquiry3.i

The t'4.i

Enquiry Officer.

I

MUUAMMAO, ]QB,AF)
Deputy Uornmaiu am,

Hhie force. Khyber Palchtunkhwa, Peshawar.

r

2, / / -2.' S' /£F. dated Peshawai' the /^/02/2() 1 :■
No.

Copies to;

R1 FUle Force Khvbcr Pakhtunkhvva Pesuavvai 
Accountani, Hide Force Khyber Pakimmkhtva 1 esaawa.,

OrSYS dSr" -der DSPmiite Force
Swat.

3.
4.
5.
6.

lVli.ii'iAMlVlA.Y.SQBAU 
Depulv (’ommandant,

EUic force. K.bylx;r PakhmrAhwa, Peshawar.
(!

, 1 /tl still .I.-V '

i

!

1

;
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'This office order dis 

Gohar Rehmanmi
pose off the departmental 

No.3558 of Elite

passed by the Dy: Commandant Elite

by Ex-Co’nstable appeal preferred 

against thedismissal order dated 

Force,

Force
J4.05.2013,

Khyber Paklitunkhwa:
i.Sr

From
Rehman No.3558

perusal of record, it revealed that Ex-Constable Gohar 

from duty without

to 20.02.2013

Khyber Agency

remained absent 
permission with effect from 

involved in

any leave 

and also he
or prior

was
as reported by

07.02.2013
smuggling of charas from BaraF)PO/Dir Upper.

• ‘'>1.

V. 'I The Deputy Superintendent 

to conduct
of Police Elite Force Swatappointed as Enquiry Officer was

proper inquiry into theallegations. Accordi said
e Gohar Rehman

mg to . 

Fis friend
enquiry report, Ex-Constabl

No.3558 alongwith

Agency for the namely Haroon had 

purpose of taking charas.
o

gone to Bara Khyber 

Bara, they

previous

Atconfinement by were kept inone Muhammad Anwar
amount. During the course of enquiry
alongwith his 

23.12.2011 u/s 4-PO

for the
outstanding 

oame to light that the appellant> it also1
two friends was • apprehended videA case FIR No.524 dated 

Elistnct Lower Dir andPolice Station Oach
convicted and were

- each. But no. information 

conviction of Ex- 

requires proper 

Station ^Oach District

sentenced to pay fine of Rs.2000/ 
communicated to Elite Force 

• Constable Gohar Rehman 3558 i 

inquiry against the

Was
cf CPO about the

- m that
concerned police officials of Police

case, which also
■s. •

Dir Lower.-W-

« the m,or punishment of dismissaill^I'""

Ex-Constable Gohar Rehman ^Noisr^orEirT’
without any shadow of doubt. Be' •' "
apprehend criminals and not to indullThL^dri 

• name for thb Police D .e Department. Retention of such type offimai

was

/
\--

was to
x£‘ Cbrings a bad

in the department
' / L.

71 c adver.'jph; opru-..



1

^ '1 ’AKji*..
«v

Zl.H-Tl*I:'.' •
!'i'';•('w;!?

-H- ■-"■

,/
'/I

/
District Police Officer Dir tower is directed 

irv into the matter against .the concerned 

furnish information regarding
FIR No.524 dated

d thereafter his conviction in

/

Furthermore, the/

to conduct facts finding inquity -
of Police Station Oach, who failed to/

officials
arrest of appellant/Ex-Constable Gohar Rehman

u/s 4-PO Police Station Oach an- 
and pin point to official/officials responsible for it and those 

proceeded against departmentally for the sai(

/
y in case

/
/
t

j ■ 23.12.2011

the said case, 
official/officials may be

/ .
f

I

//
/ negligence./

-Sd-
Khalid Masood 

Addl-.IGP/Headquarters 

For Provincial Police Office
KhyfierPakhtunkhwa,

Peshawar.

/

d'n^

1

^y dPeshawarthe ^6 ^ /2013.

is forwarded for information and necess:
O

/E-II, date 

Copy of above is
Nd.

i
i

action to:- ral of Police, Malakand Region SwaI' .

1. The Deputy Inspector Gene
District Police Officer, Dir Lower.

2. ; The
3. The Deputy Commandant Elite ^De;anLSi^ EpqSf^ 66 pages 

Constable is returned herewith.

Khyber Pakhtunk 
dated ,01.07.2013. 

of the above4

V 0

\
(SAJIDAJD-DIN)
' ■ AIG/Legal 

For Provincial Police Of 
Khyber Pakhtunkh 

■ Peshawar.

-(/]/ U ^

Idtoc.

96 -/ o
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■f--BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL i.

PESHAWAR . 1
'> ]

1
APPEAL NO. 1320/2013 :

J
GOHAR REHMAN VS POLICE DEPARTMENT

REJOINDER ON BAHALF OF APPELLANT IN
RESPONSE TO THE REPLY SUBMITTED BY THE
RESPONDENTS

li
7

R/SHEWEHT:
PRELIMINARY OBJECTIONS:
(1 TO 4):

'i' '•
All the preliminary objections raised by the respondents are 

incorrect and baseless and not in accordance with law and rules 

rather the respondents are estopped due to their own conduct 
to raise any objection at this stage of the appeal.

ON FACTS: I
Incorrect and not replied accordingly. That there is no 

documentary proof of misconduct in respect of appellant and 

as such the allegation raised against the appellant by the 

respondents is totally false and baseless and as such the 

impugned order dated 14.5.2013 is not maintainable in the 

eye'of law.

1-
• t
Ji

5i

■’ll
Incorrect and not replied accordingly. That the appellant was 

served with a statement of allegations with out charge sheet 
in which it was alleged that appellant absented himself from 

lawful duty with out any leave or prjor permission and also 

involved in smuggling of Charas from Bara Khyber Agency. 
That in response the appellant submitted his^reply and 

denied all the allegations with proofs which were leveled 

against the appeilant.

2-

IV- «|||

'.'iiMi

* is
' ynIncorrect and not replied accordingly. That the appellant was 

served with a show cause notice and the same was also 

replied by the appellant. That vide order dated 14-05-2013 
the ' appellant was dismissed from service with out 
conducting regular enquiry by the respondent Department.

3-

’mIncorrect and not replied accordingly. That appellant filed his 

Departmental appeal but po reiply has been received so for.
That, after the lapse of statutory period the appellant 
approached to this august Tribunal for the redressal of his ''
grievances.

4- iim

,iw|'.'f-
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GROUNDS:I

I

(A TO G):
t

,AII the grounds of main appeal are correct and in 
accordance with law and prevailing rules and that of the 

respondent are incorrect and baseless hence denied. That the 

respondent Department has dismissed the appellant from his 

service without any clear justification and the respondents have 

not followed the prevailing rules i.e. not conducting regular inquiry 

against the appellant while issuing the impugned order dated 

14.5.2013 which as per Supreme Court Judgments is necessary in 
punitive actions against the civil servant.

*
t

i

i.

It is therefore most humbly prayed that on acceptance of this 

rejoinder, the appeal of the appellant may be accepted as prayed . \

for. r

APPELLANT

GOHAR REHMAN
i

THROUGH: M
NOOR MOHAMMAD KHATTAK 

ADVOCATE

L

A
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■KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

No. 301/ST Dated 6/2/ 2017

To
The Deputy Commandant Elite Force, 
Government of Khyber Pakhtunkhwa, 
Peshawar.

Subject: - JUDGMENT 1

il am directed to forward herewitlh a certified copy of Judgement dated 
30.01.2017 passed by this Tribunal on the above subject for strict compliance.

Enel: As above

o
REGISTRAR

KHYBER PAKHtUNKHV/A 
SERVICE TRIBUNAL 

PESHAWAR.
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http://www.pakistanlawsite.com/lawonMne/la

w/contenl2I,asp?C

2005 P L C (C,S.) 1187 

[Punjab Service Tribunal] 

Before Justice (Retd.) Riaz K 

ABDULLAH GONDAL 

Versus

» ■

ayani, Chairman

deputy director food, RAWALPINDI and another 

Appeal No.49 of 2002, decided on U* May, 2002.

Punjab Removal from Service (Special Powers) Ordinance (IV

Appeal—Discrimination and applicability^o1^mTe"or^Doubltj'' retirement-
retirement was imposed on appellant after charisbeef 

^ ^^^sgations of misconduct, corruption malnmct* ^ r holding inquiry
■;--Out_of^x charges, five charges related

I j gu^ed^MrndSrUecome a^dSiSa'ShdiS^^i^^TTiiitrrxT;:!;^^ been
.I!2!2MSaiJr]5f;^Onipuls5f71^tire5gH^:Rg^ai=====^-^^

hearingalso proceeded against under the same charge and exactly same^evid^'^'^" appellant was
m his case only minor penalty of censure L iosed on h^ ^"^i'^^ble, but
retirement was imposed upon appellant-Penalty Lposed olT;n^M f' compulsory
of discrimination-Penalty of compulsory retirement inverted f “ overturned on ^ound 

of co-accused—Appellant, who was already tried and was awarded"”*” 'vas done in the case
related to previous omissions and his said omissions hnH ni a u Punishment on five charges which 
fresh action taken against him by compulsory retiring him ^^J^^^^ated upon administratively,
Double Jeopardy" was applicable in the c^e of anLllant be upheld as rule of

twice for one and same offence---Appeai of appXf was n ^ 7 *° °"® I’® --^1
regardmg five charges which had already been ailTted ^ ^^hority
compulsory retirement was converted into censure ®" “"e charge

of2000)—

compulsory 
against him onetc

Asif Nazir Awan for Appellant. Nemo (District Attorney 

Tahir Asif, Assistant for Respondent No.2.

Sahaukat Ali Sian, Storage Officer,

Date of hearing; 3^^ May, 2002.

JUDGMENT

and Investigation Regional Officer

on leave)

behalf of Respondent No. 1.on

1/30/2017 II;48 AM

http://www.pakistanlawsite.com/lawonMne/la


ise Judgement http;//www.pakistanlawsite.com/lawonline/law/content21.asp?'

Abdullah Gondal former Senior Clerk in the office of Deputy Director, Food Rawalpindi Division, 
^ Rawalpindi, was served with charge-sheet accompanied by statement of allegations spelling out the 

following charges:—

CHARGE No.l

He was found guilty of misconduct and punished by reducing him in grade to junior clerk for a 
period of three years vide orders Endst. No RWP-EA (Gondal-SC) 89/5190, dated 14-12-1989 
and was kept under watch during the said period also with particular reference to financial 
matters on the following grounds:-

He purchased bonds of Rs. 10,000 out of Government cash.

He misappropriated Rs. 15,932 and utilized the same instead of payment to the official 
concerned.

(i)

(ii)

(iii) He arranged payment of earnest money of Rs.31,000 to the highest bidder without obtaining 
order of the competent Authority.

He lent Government money to other officials at his own accord.(iv)

(V) He did not maintain the cash book properly.

CHARGE No,2

He was censured vide order No.4103 dated 21-12-1992 on account of negligence/irresponsibility 
of inordinate delay in performance of official duty.

CHARGE No.3.

He was awarded minor penalty of withholding of annual increments for three years vide order 
No.4999 dated 1-12-1993 on account of delaying submission of T.A. bill of Mr. Irshad Khan, FGl 
to District Accounts Office as a result of which the T.A. bill had become time-barred.

CHARGE No.4.

He was awarded minor penalty of "censure" vide order No.4998, dated 1-12-1993 on account of 
misconduct/negligence.

CHARGE No.5.

A complaint dated 12-4-2001 from Messrs Tariq Flour Mills, Attock on account of 
corruption/malpractice against him has also received and charges levelled against him by the 
complainant have been proved during the preliminary inquiry conducted by Mr. Ahmed Nawaz, 
Assistant Food Controller.

CHARGE No.6

His ACR for the year 1985 is not satisfactory. Detail is as under:-

?f5 1/30/2017 11:48 AM

http://www.pakistanlawsite.com/lawonline/law/content21.asp?'
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A. Pen Picture: His disposal of work is not accurate, the Treasury Challan pertaining to the Centre 
were not sent in time. He submitted when the CenCe Incharge made hue and cry. He carry this 
when he is loaded. It is noticed that he is in the habit of preparing the pay bills/arrears bills of 
the staff without obtaining the sanction of Drawing and Disbursing Officer, which leads to 
misappropriation, whenever he is advised on the point he gives negative attention. Moreover, 
he cannot work swiftly being a left handwriter. No responsible duty may be entrusted to him. 
He is also shirk worker.

Remarks of finalization authority I agree. He is careless worker.

2. Appellant gave his reply to each of the charge, which did not find favour with the Inquiry Officer 
who vide his report dated 14-5-2001 held the charges to be proved. Deputy Director Food, Rawalpindi 
Division, Rawalpindi while acting as authority 
proceeded to compulsorily retire the appellant under the provision of Punjab Removal from Service 
(Special Powers) Ordinance, 2000 (hereinafter called the Ordinance) on 10-9-2001. Appeal filed by 
the appellant on 4-10-2001 did not receive the attention of the Appellate Authority for 60 days, hence 
recourse to the Punjab Service Tribunal, through the instant appeal was made on 4-1-2002.

3. Learned counsel for the appellant contended that Charges Nos. 1,2,3,4 & 6 related to previous 
omissions for which the appellant was punished and had become a closed and past transaction which 
could not be raked up to impose the present major penalty. As regards, Charge No.5, it was contended 
that only a preliminary inquiry was conducted and no show-cause notice or personal hearing was 
provided as envisaged under the Ordinance. Another limb of the argument was that co-accused 
Muhammad Amin, junior clerk was also proceeded under this charge and exactly the same evidence 
against the said Muhammad Amin was available before the Authority, however, in his case minor 
penalty of censure was imposed on. 16-11-2001 by the Authority but discrimination was made in the 
case of the appellant by imposing major penalty of compulsory retirement which offends Article 25 of 
the Constitution of Islamic Republic of Pakistan. Departmental Representative on the other hand 
stated that the Department proceeded on the basis of a notification requising good 
governance/cleaning of the Government machinery.

the recommendations of the Inquiry Officeron

4. I have heard the arguments of the respective counsel and Departmental Representative and have 
also perused the record carefully.

5. Undoubtedly, without any cavil the appellant was tried on Charges Nos. 1,2,3 and 4 previously and 
awarded punishments. Charge No.6 relates to adverse entry for his ACR for the year 1985. These 
omissions relate to previous transactions/charges for which the appellant A was adequately punished 
and can be rightly termed %s closed and past transactions and cannot by any stretch of imagination be 
raked up once again to imposed major penalty of compulsory retirement, as it amounts to violation of 
law.

6. Article 13 of the Constitution of Islamic Republic of Pakistan, 1973 relating to fundamental rights 
provides protection against double punishment and self-incrimination, which provisions reads, as 
under:—

No person:—

(a) shall be prosecuted or punished for the same offence more than once;
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^ 7. Ihe said rule also finds mention in section 403 of the Code of Criminal Procedure, according to
which no one is to be vexed twice for one and the same offence. This section is based on the 
time-tested maxim of "autrefois acquit and "auterfois convict". In simple words the rule enunciated 
by this maxim is defined as a rule of "Double Jeopardy". It is a cardinal principle of law that rule of 
double jeopardy has application in every branch of laws whether it be criminal law, civil law or quasi- 
criminal proceedings. In criminal law section 403 of the Code of Criminal Procedure is applicable, 
which protects the accused from punishment once he has been acquitted or convicted. In the civil 
proceedings, similar bar is contained under section 11 of the Civil Procedure Code commonly known 

judicata, whereas Article 13(a) of the Constitution of Islamic Republic of Pakistan ensures, that 
rule of double jeopardy be not resorted in every 'kind of proceedings including departmental 
proceedings envisaged under Et&D Rules or the present Ordinance, as an act of omission previously 
punished cannot be taken up afresh imposing any penalty, matter becomes closed and buried once for 
all. Even otherwise reference to rule 3 of the Ordinance makes it abundantly clear that the Authority 

initiate proceedings for inefficiency, misconduct or corruption or having sought appointment 
promotion on extraneous groimds in violation of law, not inquired, tried or applied previously.

as res

can or

8. Misconduct used in this rule relates to the misconduct, on, which fresh proceedings have to 
and does not envisage misconduct, which has been tried and punished by way of penalty whether major 
or minor. When the Departmental Representative was asked to clarify how the Department can proceed 
on these charges which are not envisaged under rule 3 of the Ordinance he stated that action was taken 
under notification which authorized the Authority to proceed against the incumbent on the ground of 
good govemance/cleaning of the Government machinery. I am afraid the Notification cannot override 
the provision of the rule, legislated in the Ordinance. The Notification can undoubtedly go side by side 
with the rule if the misconduct falls within the ambit of the definition provided under rule 2(b) cannot be 
in derogation of rule 3 of the Ordinance, for an act and omission which already stand punished. In this 
regard reference is invited to the case of Agha Mumtaz Ali v. Deputy Director Directorate of Intelligence 
and Investigation Regional Office Punjab and 2 others reported in (1998 PEC (C.S.) 648) where it 
held that previous laxities of civil servant already administratively dealt with could not form basis of 
future penalties as previous omission could not justify future penalties, particularly when omission had 
already been adjudicated upon administratively. Action taken afresh by compulsory retiring the c 
appellant on the Charges Nos. 1,2,3,4 and 6, therefore, cannot be up-held.

9. As regards Charge No.5, without going into details whether any show-cause notice was served upon 
the appellant or opportunity of hearing was provided to him, except holding a preliminary inquiry. 
Suffice it to say that the simple ground which has convinced me is that the penalty imposed can be 
overturned on ground of discrimination. Learned’ counsel has supplied me the order of the Authority 
dated 16-11 -2001, in the case of Muhammad Amin, junior clerk who was also proceeded along with the 
appellant in the preliminary inquiry with the same charges. Muhammad Amin was let off with the minor 
penalty of censure whereas the appellant has been compulsorily retired, as Charge No.5 forms one of the 
charges appearing in the statement of allegations. This surely offends Article 25 of the Constitution of 
Islamic Republic of Pakistan, which is captioned as "equality of citizens" and provides that all citizens 
are equal before law and are entitled to equal protection of law Muhammad Amin, junior clerk having 
been punished with censure, with similar and identical allegations, the same penalty has to be imposed 
upon the appellant as well.

10. The appellant is absolved of Charges Nos.1,2,3,4 and 6 for reasons given in the preceding paragraphs 
of this judgment and his penalty of Charge No.5 is converted from compulsory retirement to censure, as 
was the case of Muhammad Amin, junior clerk. On the same analogy one isolated adverse entry earned

commence

was
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in the year 1985 cannot be made ground of imposition of major penalty, specially when appellant 
promoted as senior clerk in July, 1987. With these observations, appealis partially accepted and order of V ' 
the Authority dated 10r9-2001 regarding Charges Nos. 1,2,3, 4 and 6 are set aside but as far as Charge ' | i' 
No.5 it is converted from compulsory retirement to censure. /

was 'r-.

1

H.B.T./49/PST Order accordingly.
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