BEFORE KHYBER PAKHT UNKHWA SERVICE TRIBUNAL.

PESHAWAR.
. SERVICE APPEAL NO. 1320/2013

' Date of Institution ... 10.09.2013
Date of Judgment ... 30.01.2017

- Mr. Gohar Rehman, Constable No. 3558,
_ Police Station Shrengal, District Dir Upper.
: ,' (Appellant)

VERSUS

1. The Inspector General of Police, Khyber Pakhtunkhwa Peshawar.
2. The Commandant Elite Force, Khyber Pakhtunkhwa Peshawar.
3. The Deputy Commandant Elite force, Khyber Pakhtunkhwa Pesahwar.

(Respondents) |

APPEAL UNDER SECTION-4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974, AGAINST THE ORDER DATED 14.05.2013
WHEREBY MAJOR PENALTY OF DISMISSAL FROM SERVICE WAS
IMPOSED ON THE APPELLANT AND AGAINST NOT TAKING ACTION
ON THE DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE

STATUTORY PERIOD.
Mr. Noor Mohammad Khattak, Advocate. ... For appéllant.
Mr. Kabirullah Khattak, Assistant Advocate General ..  For respondents.
MR. MUHAMAMD AAMIR NAZIR .. MEMBER (JUDICIAL)
" MR. ASHFAQUE TAJ ' ... MEMBER (JUDICIAL)
JUDGMENT

MUI-IAMMAD AAMIR NAZIR, MEMBER: Gohar Rehman, Constable No. 3558,

hereinafter referred to as appellant, through the instant appeal under section-4 of Khyber.
‘Pakhtunkhwa 'Service Tribunal Act 1974, has impugned order dated 14.05.2013 vide which
appellant was awarded major penalty of dismissal from service. Against the impugned order

appellant filed departmental appeal which was not decided within the statutory period.

2. Brief facts of the case giving rise to the instant appeal are that the appellant was

inducted as Constable in the respondent-department and started performing his duties with



great zeal and zest. That during his service the appellant was served with charge sheet

alongwith statqmeﬁt of allegations to the effect that the appellant absented himself with his

lawful duty with any leave or prior permission and he was also involved in smuggling of

- Chars. That subsequently the appellant was dismissed from service vide impugned order dated

14.05.2013. THat feeling aggrieved, appellant filed a departmentalbappeal against the impugned
order, howe\_/er| the same was not replied by the respondents within the statutory period, hence

the instant appeal.

~

3. Léarne(li counsel for the appellant argued before the court that no charge sheet was
served upon the appellant and similarly no chance of personal hearing was given to the

appellant before passing the impugned order. That no regular enquiry was conducted by the

- respondents-department which was mandatory requirement of the law. That since the

impugned order is illegal and without any justification, hence the same be set aside.

4, In reblllttal, learned Assistant Advocate General argued before the court that .all legal
requirements were fulfilled by the respondents before passing the impugned order. That a
proper enquiry was conducted and there-after final show cause notice was served upon the

appellant. That since the appellant was involved in smuggling of narcotics and was also

convicted by j[he competent court of law, hence the competent authority has rightly awarded

- major penalty!of dismissal from service to the appellant. That the appeal being devoid of merits

be dismissed.

5. We have heard arguments of learned counsel for the appellant and learned Assistant , )

Advocate General for the respondents and have gone through the record available on file.

6. Perusal of the caselﬁle reveals that as per charge sheet and statement.of allegations the
appellant remained abseﬁted from duty without leave or prior permission from 07.02.2013 to
20.02.2013 and he also remained involved in smuggling of chars from Bara, Khybér Agency.

In this respect proper enquiry was initiated and the enquiry officer after recording statements of




the witnesses came to the conclusion that the appellant was involved in smuggling of narcotics

and remained II‘Il Bara Khyb_er Agency during his absence period. The enquiry officer further
|

- brought on reccl)rd case FIR No. 524 v/s 4-PO Police Station Qgch ,District Lower Dir dated

©23.12.2011 vide which the appellant was convicted by Sub-Divisional Magistrate, Chakdarra

!
to fine of Rs. 2000/- and default of payment of fine the appellant would have under to go

- simple imprisonment for 80 days. From the record it is evident that the appellant deals with

narcotics and has also been convicted for the same, hence the competent authority has rightly
i

awarded major penalty.of dismissal from service. We see no force in the substance of the
| .

instant appeal, therefore we are inclined to dismissed the appeal in hand. Parties are left to bear

~ their own costs: File be consigned to the record room.

t | (MUHAMMAD AAMIR NAZIR)
- MEMBER

| q&«,\k* .
(ASHFAQUE TAl)

i MEMBER

ANNOUNCED

30.01.2017




- 20.092016

'
N~

30.01.2017

Appellant with counsel and Mr. Usman Ghani, Sr.GP for

respondents present. Counsel for the appellant requested for

adjournment. Adjournment granted. To come up for arguments on

30.01.2017.

Member

Mgmber

Counsel for the appellant and Additional AG alongwith Mr.

Javid Igbal, Inspector for respondehts present.

Vide our detailed judgment of today consists of three péges

placed on file, we see no force in the substance of the instant

appeal, therefore we are inclined to dismissed the appeal in hand.

Parties are left, however, left to bear their own costs. File be

consigned to the record room.

- (ASHFAQUE TAJ)
MEMBER

Announced

130.01.2017

HAMMAD AAMIR NAZIR)
MEMBER



21.1.2015

Counsei for the -appellant and Mr. Muhammad Jan,

"GP with Javed Igbal Inspector (Legal) for the respondents

present. Rejoinder received, copy whereof is handed over to the

learned GP. To come up for arguments on 03.6.2015.

‘l,"[. . :
[

©03.06.2015

[

.
I

29.10.2015

03.05.2016

ER

Counsel for the appellant and Addl: AG for the respondents
present. Arguments could not be heard due to learned Member is
on official tour to camp court Swat, therefore the case is

adjourned to 29.10.2015 for :q.{,l,'jamq s .

Member

Clerk to counsei for the appeliant and Mr. Muhammad Jan,
, GP for respondents presents. Clerk to counsel for the appellant’

requested for adjournment. To come up for arguments

on '}rg’/’é
-

o Member Mgohber

i Agent to counsel for the appellant and Mr.Ziaullah, GP for

respondents present. Agent to counsel for the appellant requested
for adjournment. Adjournment fgranted. To come up for

arguments on 20.09.2016.

Member



132013 | .
14.5.2014. | Counsel for the appellant’ and AAG with Javed Igbal,

~ Inspector for the respondents present and requiested for further'

time. To come\yp for written reply on 23.7.201},

23.07.2014 Appellant in person and Mr. Muhammad J an, GP with
‘ Javed Igbal, Inspector for the respondents presgnt and reply

filed. To come up rejoinder on 10.9.2014.

10.09.2014 o ' Counsel for the appellant and I\/Ir Muhammad Jan,

. | SRR
GP for the respondents present. The !earned I\/lember is on -

Ieave To come up for the same on 06.11. 2014

- 06.11.2014 Junior to counsel for the appellant and Mril.1 Muhammad
: !

Adeel Butt, AAG for the respondents present Counsel for: the

appcllanl needs further time. To come up. for rejomdeL‘on 21.1.2015.

MEMBER
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Junior to counsel for the appellant present and requésted for

T

adjournment. To comg'up for prgliiﬁiné}y Hgaring on 27.12.2014.

Counsel for tihe appellant pi;eseht.j:Preliminary arguments
heard and case file perﬁsed. Counse_l ‘flof:the aﬁlpezl_lant contended that
the apbellaﬁt has not beexnl trééted in | accord.aznce‘ with law/rules.
Agairist the order date;l 14.05.2013, the appellant filed departmental
aépeal on 14.05.2013; which has not'beep respoﬁded within the
statutory period of 90 day-s, .he_nce the preseﬁf aﬁpcal on 10.09.2013.
Points raiséd at tlhe- Bar need considération. The appeal is admitted to
regular hearing subjé(;:t -to_ all legal objections. The appellant is
directed to deposit thé security amountand process fee within 10
days. Theréaftgr,.No'tiée be issued to the respon;ie_nt_s for submission .

of written reply on 27.02.2014.

————




Form- A

~ FORM OF ORDER SHEET
‘&ourtof B | - _ |
- Case No. 1320 /2013 |
S.No. Dat(e: of order Order ou; other proceedings with signature of judge or Magistrate
o Proceedings '
1 3 3
1 .:10/09/2013 The appeal of Mr. Gohar Rehman presented today by
Mr. Noor Muhammad Khattak Advocate may be enteréd in the
Institution Register and put up to the Wortﬁy ‘Chairman for
p‘relimina-ry hearing. o '
z Z' This case is entrusted to Primary Bench for preliminary-

17-§3

hearing to be put up there on MV/’?




o BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
‘_ . PESHAWAR o Lt
~ APPEAL NO. / 2%» /2013 ) ~ ‘a
Gohar Rehman o VS | " Police Déptt: =
2 . INDEX _
| S.NO. | DOCUMENTS | ANNEXURE PAGE
1. . | Memo of appeal 3 R TTTYTTPPrren 1-3.°
2. Statement of allegatlon u A 4,
3. |Reply B 5- 6.
4, Medical prescription A C 7.
. 5. | Show cause notice _ D . 8.
6. | Reply . - E 9.
7. Impugned order F 10.
8. Departmental appeal G 11.
9. Vakalat nama reresenevansas 12.
APPELLANT
S P , . N f . o g |
| - - - THROUGH: | ‘
- L ' NOOR MOHAMMAD KHATTAK
. | o -~ ADVOCATE
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 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
. ~ PESHAWAR * |

APPEALNO._ /330 - /2013 fvr movem

Mr. Gohar Rehman, Constable No.3558, - Lo lmd >
Police station shrengal, District Dir Upper......seeessesen.. ...Appellant
VERSUS

- The Inspector General of Police, Khyber ‘Pakhtunkhwa

Peshawar. | | _
2- The Commandant CElite Force, Khyber Pakhtunkhwa
. Peshawar. - S |
3- The Deputy Commandant Elite Force, Khyber Pakhtunkhwa ,

e 1T Respondents

APPEAL UNDER_SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE ORDER DATED 14-5-2013 WHEREBY
MAJOR PENALTY OF DISMISSAL FROM SERVICE
WAS IMPOSED ON THE APPELLANT AND AGAINST
NOT TAKING ACTION ON THE DEPARTMENTAL

w. APPEAL OF - THE _APPELLANT WITHIN _THE
X .
- STAT - A :

UTARY PERIOD :

That on acceptance to this appeal the impugned -
order dated 14-5-2013 may very kindly be- set
aside and the appellant may re-instated with all
beck benefits. Any other remedy which this august
tribunal deems fit may also be awarded in favor of
“the appellant. | -

'R/SHEWETH:

ON FACTS:

1- That appellant is the employee of respondent. Department
and has served the respondent Department as Constable
quite considerable time quite efficiently and upto the entire

satisfaction of his superiors.




. :\1 A

A-

‘That the appellant while working as Constable in  the

respondent Department a statement of allegation . was
served upon the appellant without charge sheet in which it

- was alleged that appellant absented himself from lawful duty

without any leave or prier permission with effect from 7-2-
2013 till 14-2-2013 and also involved in smuggling of chars
from Bara Khyber Agency. Copies of the statement of
allegations, reply and medical prescription are attached as.

| annexure Nassaaa ll‘llllll‘llll.‘lllllll.lll! lllllllllll A’B and cl

that then after a show cause notice was issued to the
appellant and the same was also replied by the appellant.
That vide order dated 14-5-2013 the appellant . was
dismissed from service without conducting regular enquiry

- by the respondent Department. Copies of the show cause’

notice, reply and impugned order are attached as annexure
NENEERBEERREDSN -lll.llllll.ll.l-lllll' llllll ll‘llll‘ll[ lllllll IIIID’ E & Fl ’ .

" That feeling aggrieved éppellant filed Départmental appeal

the impugned order dated 14-5-2013 but the same was not
replied. by the respondent Department within the statutory -
period. Hence the present appeal on the following grounds
amongst the others. Copy of the Departmental appeal is
attached as annNexure ....uuueeeeeeeeenns R

GROUNDS:

That the impugned -order dated 14-5-2013 is against the
law, facts, norms of natural justice and materials on the

record is not and liable to be set aside.

That the appellant has not treated by the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents are violated article
4 and 25 of the Constitution of Islamic Republic of Pakistan

1973. A

That no charge sheet has served on the. appellant which is

‘mandatory before passing/ issuing any advance order .

against civil servant,

That no chance of personal hearing/ personal defense has

been given to appellant while -issuing the impugned order

~dated 14-5-2013.

AThat, no regulaf enquiry' _has- -been conducted by the

respondent. Department before issuing the impugned order
dated 14-5-2013 which as per Supreme Court judgment is
necessary while taking any - punitive actioh against civil
servan L e £ . oo

.




F- That appellant seeks permission to advance other gro‘unds-
~.and proofs at the time of hearing. | ' :

It |s therefore humbly prayed that the appeal of the
_appellant may be accepted as prayed for. ,

?L%NT
GOHAR REHMAN |

THROUGH: Péﬁz
~ NOOR MOHAMMAD KHATTAK

'ADVOCATE
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To' ' ,
- Muhammad Quresh Khan

4 o . Commandant Elite Fore Khyber Pakhtunkhwa
o e Peshawar . -

Subject:- - - Final Show Cause Notice

b _Sir, -

_ Accor'ding to Show Cause notice No.40;26 dated 14/03/2013, served upon -
Gohar Rehman Constable Elite Force Sheringal Dir Upper. The following reply

} being given to the Hono'ble Deputy Cc;Jmmandant Elite Force Khyber
- Pakhtunkhwa. !

(i) According to para No. Opportunity hIas been given to the petitioner, as
this the principle that none should be.condune in heard under the law
through the petitioner has strong| could satisfy the enquiry office
because the petitioner is quite innocent. ‘

(ii) As the petitioner has committed no wrong and being a major penalty
. which being imposed upon the petitioner is not only un-justice but
totally one in because no opportunity of hearing has been given to the .
undersigned being the principle tha:t no one should be condated un
heard and if you honour may kindly give the opportunity to the
undersigned shall fully satisfy the honourable Deputy Commandant of
Elite Force K.P.K.

(iii) In the light of the above mentioned iines the petitioner has committed -
no wrong and under natural justice being a fundamental right provided
to the petitioner under constitution, the petitioner is quite innocent and
cannot be remove from service as the petitioner is the only source of
income of his family and wanted to;_serve the nation with the entire
satisfaction of the heart of the undersigned because the petitioner is
innocent s the petitioner absence w:as not intentionally but kidnapped
by Taliban and therefore life threat also has been to the petitioner.

(iv)As in the light of the above lines the undersigned shall obey every
order of his boss and therefore reply of the notice of your honour is
being given, therefore it is humbly prayed that being only the source of
income of his family the petitioner r]nay kindly be restore on his job
under natural justice and not to disturb the fundamental right of the
petitioner. '

Yours obediently,

ATTESTED 7 —

(Gohar

. ' Constable 3558
P.S. Sharingal
Platoon No.8%

g2y




CORDER v

. This order will dispose the departmental eqauiry against Conistable Gohar Rehman

No 3558 of Elite Force who remamed absent frorn lawful duty. w1thout any 1eave or prlorv_‘:..l"-;'-

permission w.e.from” 07.02. ”013 to 20 02. 7013 durmg his absent perxod he was mvolved m- ‘;.'}:‘

e e —

smuggling of © ‘Chars” from Barra Khyber agency as reported by DPO D1r Upper vide his Ietter No.

82-85/SB dated 08.02. 2013

Comequently an enqulry was conducted a gamst him by SP/Ehte Force Swat and Co

the Enquiry Officer found him Oullty of the charges 1eveled agamst h1m Durm0 the enquiry it was:

transpned that the accused Constable was also ﬁned Rs. 2000/- by the court-in case FIR No 524

dated 23. 12 201 1 u/s 4-PO PS Ouch. A Final Show Cause Notlce was 1ssued to him, but his reply. e

- was found unsahsfactmy He was also heard in person, but he falled to sahsfy the underSLgned

1 have come to the conclusmn that hls retentmn in Police department will brmg a

bad name to the organmahon as he isa hab1tual crlmlnal as evident from his past conviction by the"‘,‘ R

court of law,

1, \/Iuhammad Iqbal Deputy Commandant Ehte Force Khyber Pakhtunkhwa R

Peshawar, as competent authonty, 1mpose ma;or penahy upon the accused Conslable Gohar‘f '_V'.:.;'.;'

Rehman No. 3558 and hereby dismiss him from service w.e. from 07.02. 2013

(MUHAMI \IQ AL)
Deputy Commandant
Ehtc I“ozcc Khyber Pakhtunkhwa Pcshawar. ‘

No. / S/ — 48 e, aated peshaiar the. /9/ 105/2013.

Copy of above i is forwarded to the:-

1. Supeuntendent of Police, Ehte F01ce Swat.

3]

Office Superintendent, Elite Force Khyber Pal\htunkhwa Peshawar
~ RI, Elite Force Khyber Pakhtunkhwa Peshawa:r o ?
4. Accountant, Elite Force Khyber Pakhtunkhwa Peshawar ) .
- ®ASI/ Incharge ‘Ko't, I;lxte For_ce.Khyber Ij’ai\htunkhwa Peshawar. .
- 6. SRC / FMC, Elite Force Khyber Pakhtunkhwa Peslfaufa;: ;

(S
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VAKALATNAMA

| IN THE COURT OF /(//é fe/s/wc,& 775 M( /@W |

OF 2013
P S (APPELLANT)
 Gobay /@m‘w _(PLAINTIFF)
s : (PETITIONER)
VERSUS |
o B ~ (RESPONDENT)
//ﬂ/&é Des 8 __(DEFENDANT)

L Iwe > %%'mem ‘
Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, .act, .
compromlse withdraw or refer to arbitration for me/us as
~ my/our Counsel/Advocate in the above noted matter,

B - without-any liability for his default and with the authority to

_engage/appoint any other Advocate Counsel on my/our cost.

| . I/we authorize the said Advocate to deposit, withdraw and
" receive on my/our behalf all sums and amounts payable or

. depos_ited on myj/our account in the above noted matter.

CLIENT

7
AZCEPTED

'NOOR MOHAMMAD KHATTAK
(ADVOCATE)

 Dated.___/___ /2013

OFFICE: .
- Room No.1, Upper Floor,
Islamia Club Building, Khyber Bazar,
Peshawar City.
Phone: 091-2211391
Mobile N0.0345-9383141 -




Gohar Rehiman

| "3’2

BEFORE THE KYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR. ' |

Service Appeal No. 1320/2013

........... '.'.........;A...............(/-\ppellant).

Inspector 'General of Police Khyber Pakhtunkhwa

Peshawar and two other.:........ <oee-......(Respondents).

Subject:- REPLY ON BEHLAF OF RESPONDENTS.

Réspectfully Sheweth!

Preliminary Objections:-

“a) The appeal is not based on facts.

- b) lhe appeal. is. bad for l]Ol]-jOll]dEl o[\

neccssary parties. -
¢) - The appeal is not maintainable‘ in the

present form.

d) The appellant has not come. to the

llonolable Service Iubundl ‘with clean

hdl]dS

) That the instaﬁt éppeal is barred by law.
FACTS- ]

P Incorrect, appellant did not serve to the
satisfaction of seﬁior and  superior
officers. Appellant not only deliberately
absented him-self from duty but was also
found involved in smuggling of narcotics
and convicted. in. offence of ~moral

turpitude.

o

Incorrect, - charge sheet along with
statement of allegations was issued to
appellant. Copy of charge sheet is

enclosed as Annexure-A. Furthermore,



_ appellant was convicted in criminal case -

FIR No. 524 dated 23.12.2011 under
section 4 Prohibition Order Police Station
ouch district Lower Dir. Copy of FIR and

pun1shment slip is enclosed as Annexure—

B& C) respectlvely

Incorrect, plopert regular enquiry was

conducted through superintendent of

Police Elite Fotce.. Copy of ﬁndir'lg report
is enclosed as Annexure-D. Furthermore,
final .show cause -notice ‘was iTsued to
appellant but he failed to rebut the
charges. ‘ ’

Incorrect, ‘the department appeal was
rejected vide "speaking order dated
06.08.2013: Copy of order is enclosed as

Annexure-E.

GROUNDS:-

A,

Incorrect, proper. speaking order. was.

passed on the departmental proceedings

init_iated against appellant.

Incorrect, appellant was treated in.

accordance  with  Law and Rules.
Appellant being 'nlember of disciplinary
force Was found involved in smuggling of
narcotics and he was also convlcted for

the offence involving ‘moral tllrpitude

Furthermore, he. deliberately absentedi

himself from duty

Incorrect proper charge sheet was issued

to appellant Copy is annexed with the.

reply.




' ‘Incorrect appellant was heard in person
as evident from the 1mpugned orders ’ ‘
Incorrect regular enqu1ry was conducted
Enqu1ry officer - collect sufﬁ(:lent
evidence i in support of the charges. C
That the 'respondenf;s-lnay also be allowed
to raise additional - points icluring |
érgument; . |
‘1t is therefore prayed that th;e' appeal may -

be dismissed with costs. |

Inspecto General of
Pplice,
Khyber akhtunkhwa,
" Peshawar. .
‘(Respondent No. 1)

Elite Force, Khyber
- Pakhtunkhwa,
: Peshawar.
- (Respondent No. 2)

~Deputy \nméﬁdaﬁt,
- .Elite ForCe, Khyber:
- Pakhtunkhwa,

Peshawar.
(Respondent No. 3)
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’ CHARGE SHEET -

I, Muhammad Igbal, Deputy Commandant, Elite Force, Khyber Pakhtunkhwa,

Peshawar as competent authority, hereby charge you Constable Gohar Rehman No. 3558,
Platoon No. 89 of Elite Iorce as foilows;

You remained absent from duty without any leave or prior permission w.e.from
07.02.2013 till this date and also you were involved in smuggling of chars from Barra Khyber
agency as reported by DPO Dir Upper vide his leter No. 82-85/8B Dir Upper dated 08.02.2013.

2. Dy reason of the above, yuu appedr 10 be Ruilly ot misconduct vader the Police

! . Rules (amended vide NWIP gazeuie, 27" janary 1976) and have rendered yourself ligble to all

or any of the penalties specified in the said rules.

3o " You arc therefore, directedl to submit your defense within seven days of the
“receipt of this Charge Sheet to the Enquiry Officer. L o we
4. Your written defense, if any, should reach the Enquiry Officer ~within the

specified period, failing which, it shall be presumed that you have no defense to put in and in that

case ex-parte action shall be taken against you.

5. You are directed to intimate whether you desire to be heard in person.
6. A statement of allcgation is enclosed.
i

(MUH:A\mY}QBAL)

Deputy Commandant,
JJiic Foree, Khyberx Pakhtunkhwa, ~Pcshawar.

D mryes StactNow Chwre ShaNee Clorgs Sheat 3 Alwcsa s



gt

T .

SUMMARY OF ALLEGATIONS - ‘.

1, Muhiammad Igbal, Deputy Commandant, filite Foree, Khyber Pakiiunkhwa,
Peshawar as competent authority;, am of the opinion that Congstable Gohar Rehman No. 3358,
Platoon, No. 89 has rendered hinmself liable to be proceeded against as he has committed the

following misconduct within the meaning of Police Rules {(wnended vide NWIP gazette, 27"

fanuary 1976). "

SUMMARY » ALLEGATIONS

¥ - . ¥ 1awe PR SN I s anile R P . are,e e co. R o
B I DTor ot d AL DAL R T T F RO R T I R P R WL s SIS 0 141
v !..w T, ol ST oy v AT AR T SR l"""‘: ‘:vs.u..;:n‘u SHECONVISERV | 3

07.02.2013 1ill this date and also he was involved in smuggling of cl}m*s from Barra Khy;ber
agency as reported by DPC Dir Upper vide hLis lener No. 82-85/51B Dir Upper dated 08.02.2013.
2. " Yor the purpose of scrutinizing the conduct of dhe said accused with refcrence to
the above dliegations Mr. Ali Rehmat Khan DSP/'iéIitn: Force' Swat is appointed as Enquiry
Officer. o ‘ S

3. The Enquiry Officer shall provide , reasonable oppoftunity of hearing to the
accused, record statements ctc and findings within {25 days) z{i’t;::r the receipt of this order.

4, The accused shall join ihe proczedings on the date, time-and place fixed by. the

Enquiry Officer.”

|

?\E\g\*

PR 5 0 . § :
(MUHANIVIAD, 3G BAL)
Deputy Lommandant,
Flite Porec, Khyber Pakhiunkhwa, Peshawar.

v
No. 21/ J— 2.5 JEF. dared Peshawar the 1Y 10212013,

K,

Copies to;

Deputy Superintendent o Police. Bite Foree Swat.

Office Superintendent. Blite Foree Khyber Paichtenkhwa Peshawar.
R, Elite Foree Khyber Palkunidiwes Peshawar.

Accountant. Filte Foree Khyber fakluumdiwu Peshawar.,

SRC / FMC, Eiite Foree Khy bor Paihlunkhwa Peshawar,

ow»ww\

Swat.

5 .
™
(MLITAMMA D YQBAL)
Deputy Uommandant, .
Gl Foree, Khyber Pakhtunkhwa, Peshawar.

ke Sl ritRew Close hestant Cluge Bhede 4 ALRRLISS
i

Constable Gohar RRehman No. 3538 of Blite Foree through reader DSP/Elite Foree
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The Deputy Superintendent of Police Elite Fo;jcé Swat was
appointed ag Enquiry Officer to conduct broper inquiry “into the said

allegations. According to enquiry report, Ex-Constable Gohar Rehman

confinement by one Muhamrﬁad Anwér for the previous out-standing'
amoﬁnt. quing the course of enzquiry, it also came to light that the appellant
alongwith his two friends Was “apprehended vide case FIR No.524 dated
23.12.2011 u/s 4-PO Police Station Oach District Lower Djp and were

convicted and Sentenced to pay fine of Rs.2000/- each But no.information

In light of Fecommendation of Enquiry Officer, th,eA'appgllant
was issued final show cause notice and after hearing him in person, he was

awarded the major punishment of dismissal from se1rvice.




/o to conduct facts finding inquiry into the

| B
| S a

Furthermore, the District Police Officer Dir Lower is directed

matter against -the concerned

officials of Police Staﬁdn Oach, who failed to furnish infornhatio’n regarding

arrest. of appellant/Ex:éons:table Gohar Rehman in case FIR No.524 dated

13.12.2011 s 4-PO Police Station Oach

and thereafter his conviction in

the said case, and pin 'point:' to official/officials responsible for it and those

official/officials rﬁay be broceedéd again

negligence.

ps-)

st departméntally for the sai

-Sd—l R
Khalid Masood
Addl:IGP/Headquarters:

" For Provincial Police Office

Khyber Pakhtunkhwa,
Peshawar.

N(!? /E-11, dated Peshawar the @() / (b /2013. -

Copy of above is forwarded

action to:- _

for information and necess:

1. The Deput&r Inspector General of Police, Malakand Region Swa

2. The Distfiét Police Officet, Dir Lower.

3. The Deputy""Commandant Elit:'}isgg Khyber Pékhtunk'

Peshawar wi/r ‘to his letter 1710.952’4.

dated .01.07.2013.

Service Roll, Departmental Eniquiry file 66 pages ‘of the above

Constable is returned herewith.

!

" = //S;:JID’UD o~
A P : : ; Z -
} /i/f( ‘/é ( ‘QG&’"”"( b ( ‘ AlG/Legal )
o . P s " For Provincial Police Of
,2/6’9’ }j’(,r’ [(/va‘ ,CL(/,J 'Khybe'r' Pakhtunkh
, o Peshawar.

,



FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

'APPEAL NO. 1320/2013

GOHAR REHMAN . Vs POLICE DEPARTMENT

REJOINDER ON BAHALF _OF APPELLANT IN
RESPONSE_TO THE REPLY SUBMITTED BY THE
RESPONDENTS

R/SHEWEHT:
PRELIMINARY OBJECTIONS:
(1TO 4):

1-

All the preliminary objections raised by the respondents are

incorrect and baseless and not in accordance with law and rules
rather the respondents are estopped due to their own conduct
to raise any objection at this stage of the appeal.

ON FACTS:

Incorrect and not replied accordingly. That there is no
documentary proof of misconduct in respect of appellant and
as such the allegation raised against the appellant by the
respondents is totally false and baseless and as such the
impugned order dated 14.5.2013 is not maintainable in the
eye of law.

Incorrect and not replied accordingly. That the appellant was
served with a statement of allegations with out charge sheet
in which it was alleged that appellant absented himself from
lawful duty with out any leave or prior permission and also
involved in smuggling of Charas from Bara Khyber Agency.
That in response the appellant submitted his.reply and
denied all the allegations with proofs which were leveled
against the appellant.

Incorrect and not replied accordingly. That the appellant was
served with a show cause notice and the same was also
replied by the appellant. That vide order dated 14-05-2013
the  appellant was dismissed from service with out
cond.ucting regular enquiry by the respondent Department.

Incorrect and not replied accordmgly That appellant filed his
Departmental appeal but no reply has been received so for.
That, after the lapse of statutory period the appeliant
approached to this august Tribunal for the redressal of his
grievances.




ENEG

|
|
N '

{ "V GROUNDS:
=
(ATOG):

All the grounds of main appeal are correct and in | :
accordance with law and prevailing rules and that of the
respondent are incorrect and baseless hence denied. That the
respondent Department has dismissed the appellant from his
service without any clear justification and the respondents have 4
not foIIowed the prevailing rules i.e. not conducting regular inquiry !
against the appellant while issuing the impugned order dated

14.5.2013 which as per Supreme Court Judgments is necessary- in
punitive actions against the civil servant.

It is therefore most humbly prayed that on acceptance of this

rejoinder, the appeal of the appellant may be accepted as prayed  §
for. .~ :

APPELLANT
| | GOHA% REHMAN

| THROUGH: %
| NOOR MOHAMMAD KHATTAK
'. ADVOCATE




KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No._301 /ST Dated _6 /2/ 2017
To
' The Deputy Commandant Elite Force,
Government of Khyber Pakhtunkhwa,
Peshawar., '
Subject: - ' JUDGMENT

A [ am directed to forward herewitlh a certified copy of Judgement dated
30.01.2017 passed by this Tribunal on the above subject for strict compliance.

Encl: As above ! -

; | REGISTK §R
: ~ KHYBER PAKHYUMKHWA

o - - SERVICE TRIBUNAL
| . PESHAWAR.




1se Judgement http://www.paki stanlawsite.com/ lawonline/law/content? | asp?C

" 2005P L C(CS.) 1187

i [Punjab Service Tribunal]
Before Justice (Retd.) Riaz Kayani, Chairman
ABDULLAH GONDAL
V?rsus
DEPUTY DIRECTOR FOOD, RAWALPINDi and another
Appeal No.49 of 2002, dec_ided on 13th May, 2002,
Punjab Removal from Service (Special Powers) Ordinance (IV 0f 2000)---
-—--8s. 3, 5, 6 & 10---Constitution of Pakistan (1973), Arts. 13 & 25-~-Compulsory retirement---

Appeal---Discrimination and applicability of rule of "Double Jeopardy"---Major penalty of compulsory
retirement was imposed on appellant after charge-sheeting him and holding inquiry against him on

etc.---Out of six charges, five charges related to previous omissions for which appellant had been
punished and it had become a closed and past transaction which could not be raked up to Impose present

 Major_penaliy—o ulsory retirenﬁﬁ%@mﬁi@‘oﬁe charge, only a preliminary INqUITy was
M ¥-Conducted and 1o 3 OW-cause notice or personal hearing was provided---Co-accused of appellant was

also proceeded agamst under the same charge and exactly same evidence agaimnst him was available, but

of co-accused---Appellant, who was already tried and was awarded punishment on five charges which
related to previous onussions and his said omissions had already been adjudicated upon administratively,

Agha Mumtaz Alj v. Deputy Director Directorate of Intelligence and Investigation Regional Officer
Punjab and 2 others 1998 PLC (C.S.) 648 ref.

Asif Nazir Awan for Appellant. Nemo (District Attorney on leave)
. Tahir Asif, Assistant for Respondent No.2.
l- Sahaukat Ali Sian, Storage Officer, on behalf of Respondent No. 1.
Date of hearing;: 3rd May, 2002,

JUDGMENT

1/30/2017 11:48 AM

e
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Abdullah Gondal former Senior Clerk in the office of Deputy Director, Food Rawalpindi Division,

. Rawalpindi, was served with charge-sheet accompanied by statement of allegations spelling out the
following charges:--

CHARGE No.1

He was found guilty of misconduct and punished by reducing him in grade to junior clerk for a

period of three years vide orders Endst. No RWP-EA (Gondal-SC) 89/5190, dated 14-12-1989

and was kept under watch during the said period also with particular reference to financial

matters on the following grounds:-- '
(i) He purchased bonds of Rs.10,000 out of Government cash.

- (i) He misappropriated Rs.15,932 and utilized the same instead of payment to the official
concerned. -

(i) ~ He érranged payment of earnest money of Rs.31,000 to the highest bidder without obtaining
order of the competent Authority. ‘

(iv)  He lent Government money to other officials at his own accord.
(v) He did not maintain the cash book properly.

CHARGE No.2

He was censured vide order No.4103 dated 21-12-1992 on account of negligence/Irresponsibility
of inordinate delay in performance of official duty.

CHARGE No.3.

He was awarded minor penalty of withholding of annual increments for three years vide order
No.4999 dated 1-12-1993 on account of delaying submission of T.A. bill of Mr. Irshad Khan, FGI
to District Accounts Office as a result of which the T.A. bill had become time-barred.

CHARGE No 4.

He was awarded minor penalty of "censure" vide order No0.4998, dated 1-12-1993 on account of
misconduct/negligence.

CHARGE No.5.

A complaint dated 12-4-2001 from Messrs Tariq Flour Mills, Attock on account of
corruption/malpractice against him has also received and charges levelled against him by the
complainant have been proved during the preliminary inquiry conducted by Mr. Ahmed Nawaz,
Assistant Food Controller.

CHARGE No.6

His ACR for the year 1985 is not satisfactory. Detail is as under:--

of : ’ : 1/30/2017 11:48 AM
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A. Pen Picture: His disposal of work is not accurate, the Treasury Challan pertaining to the Centre

were not sent in time. He submitted when the Cent'e Incharge made hue and cry. He carry this
when he is loaded. It is noticed that he is in the habit of preparing the pay bills/arrears bills of
the staff without obtaining the sanction of Drawing and Disbursing Officer, which leads to
misappropriation, whenever he is advised on the point he gives negative attention. Moreover,

he cannot work swiftly being a left handwriter. No responsible duty may be entrusted to him.
He is also shirk worker.

Remarks of finalization authority I agree. He is careless worker.

2. Appellant gave his reply to each of the charge, which did not find favour with the Inquiry Officer
who vide his report dated 14-5-2001 held the charges to be proved. Deputy Director Food, Rawalpindi
Division, Rawalpindi while acting as authority on the recommendations of the Inquiry Officer
proceeded to compulsorily retire the appellant under the provision of Punjab Removal from Service
(Special Powers) Ordinance, 2000 (hereinafter called the Ordinance) on 10-9-2001. Appeal filed by
the appellant on 4-10-2001 did not receive the attention of the Appellate Authority for 60 days, hence
recourse to the Punjab Service Tribunal, through the instant appeal was made on 4-1-2002.

3. Learned counsel for the appellant contended that Charges Nos. 1,2,3,4 & 6 related to previous
omissions for which the appellant was punished and had become a closed and past transaction which
could not be raked up to impose the present major penalty. As regards, Charge No.5, it was contended
that only a preliminary inquiry was conducted and no show-cause notice or personal hearing was
provided as envisaged under the Ordinance. Another limb of the argument was that co-accused
Muhammad Amin, junior clerk was also proceeded under this charge and exactly the same evidence
against the said Muhammad Amin was available before the Authority, however, in his case minor
penalty of censure was imposed on.16-11-2001 by the Authority but discrimination was made in the
case of the appellant by imposing major penalty of compulsory retirement which offends Article 25 of
the Constitution of Islamic Republic of Pakistan. Departmental Representative on the other hand
stated that the Department proceeded on the basis of a notification requising good
governance/cleaning of the Government machinery.

4. I have heard the arguments of the respective counsel and Departmental Representative and have
also perused the record carefully.

5. Undoubtedly, without any cavil the appellant was tried on Charges Nos.1,2,3 and 4 previously and
awarded punishments. Charge No.6 relates to adverse entry for his ACR for the year 1985. These
omissions relate to previous transactions/charges for which the appellant A was adequately punished
and can be rightly termed %s closed and past transactions and cannot by any stretch of imagination be

raked up once again to imposed major penalty of compulsory retirement, as it amounts to violation of
law.

6. Article 13 of the Constitution of Islamic Republic of Pakistan, 1973 relating to fundamental rights
provides protection against double punishment and self-incrimination, which provisions reads, as
under:--

No person:--

(a) shall be prosecuted or punished for the same offence more than once;

1/30/2017 11:48 AM
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7. The said rule also finds mention in section 403 of the Code of Criminal Procedure, according to
which no one is to be vexed twice for one and the same offence. This section is based on the

time-tested maxim of "autrefois acquit” and "auterfois convict”. In simple words the rule enunciated
by this maxim is defined as a rule of "Double Jeopardy". It is a cardinal principle of law that rule of
double jeopardy has application in every branch of laws whether it be criminal law, civil law or quasi-
criminal proceedings. In criminal law section 403 of the Code of Criminal Procedure is applicable,
which protects the accused from punishment once he has been acquitted or convicted. In the civil
proceedings, similar bar is contained under section 11 of the Civil Procedure Code commonly known
as res judicata, whereas Article 13(a) of the Constitution of Islamic Republic of Pakistan ensures, that
rule of double jeopardy be not resorted in every 'kind of proceedings including departmental
proceedings envisaged under E&D Rules or the present Ordinance, as an act of omission previously
punished cannot be taken up afresh imposing any penalty, matter becomes closed and buried once for
all. Even otherwise reference to rule 3 of the Ordinance makes it abundantly clear that the Authority
can initiate proceedings for inefficiency, misconduct or corruption or having sought appointment or
promotion on extraneous grounds in violation of law, not inquired, tried or applied previously.

8. Misconduct used in this rule relates to the misconduct, on, which fresh proceedings have to commence
and does not envisage misconduct, which has been tried and punished by way of penalty whether major
or minor. When the Departmental Representative was asked to clarify how the Department can proceed
on these charges which are not envisaged under rule 3 of the Ordinance he stated that action was taken
under notification which authorized the Authority to proceed against the incumbent on the ground of
good governance/cleaning of the Government machinery. I am afraid the Notification cannot override
the provision of the rule, legislated in the Ordinance. The Notification can undoubtedly go side by side
with the rule if the misconduct falls within the ambit of the definition provided under rule 2(b) cannot be
in derogation of rule 3 of the Ordinance, for an act and omission which already stand punished. In this
regard reference is invited to the case of Agha Mumtaz Ali v. Deputy Director Directorate of Intelligence
and Investigation Regional Office Punjab and 2 others reported in (1998 PLC (C.S.) 648) where it was
held that previous laxities of civil servant already administratively dealt with could not form basis of
future penalties as previous omission could not justify future penalties, particularly when omission had
already been adjudicated upon administratively. Action taken afresh by compulsory retiring the ¢
appellant on the Charges Nos.1,2,3,4 and 6, therefore, cannot be up-held.

9. As regards Charge No.5, without going into details whether any show-cause notice was served upon
the appellant or opportunity of hearing was provided to him, except holding a preliminary inquiry.
Suffice it to say that the simple ground which has convinced me is that the penalty imposed can be
overturned, on ground of discrimination. Learned' counsel has supplied me the order of the Authority
dated 16-11-2001, in the case of Muhammad Amin, junior clerk who was also proceeded along with the
appellant in the preliminary inquiry with the same charges. Muhammad Amin was let off with the minor
penalty of censure whereas the appellant has been compulsorily retired, as Charge No.5 forms one of the
charges appearing in the statement of allegations. This surely offends Article 25 of the Constitution of
Islamic Republic of Pakistan, which is captioned as "equality of citizens" and provides that all citizens
are equal before law and are entitled to equal protection of law Muhammad Amin, junior clerk having
been punished with censure, with similar and identical allegations, the same penalty has to be imposed
upon the appellant as well.

10. The appellant is absolved of Charges Nos.1,2,3,4 and 6 for reasons given in the preceding paragraphs
of this judgment and his penalty of Charge No.5 is converted from compulsory retirement to censure, as
was the case of Muhammad Amin, junior clerk. On the same analogy one isolated adverse entry earned
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h in the year 1985 cannot be made ground of imposition of major penaity, specially when appellant was E e
~ promoted as senior clerk in July, 1987. With these observations, appeal.is partially accepted and order of %

the Authority dated 10:9-2001 regarding Charges Nos.1,2,3, 4 and 6 are set aside but as far as Charge 3
. No.5 it is converted from compulsory retirement to censure. S h R
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