16.11.2015

t

Counsel for the appellant (Mr.Sajid Amin,
Advocate) and Sr. Government Pleader (Mr. Usman Ghani) with
Amir Hamza, S.I and Muhammad Ghani, SI fbr the respondents
present. Arguments heard and record perused. Vide our detailed
judgment of to-day in connected appeal No. 561/2014, titled
‘Muhammad 'Ijaz Versus the Provincial Polilce Officer, KPK
Peshawar etc?” this appeal is also disposed oi'ff as per detailed “

Judgment. Parties are left to bear their own costs. File be

consigned to the rggord.

ANNOUNCED /

16.11.2015 i / &
IQEM-BER -




105.3.2015 = Counsel for - the appellant and Addl. A.G with
| Muhammad Gham S1 and Muhammad Slyyar Inspector for the -

' respondents present. Rejomder recelved To come up for arguments

on 25 6.2015.

“ 25.06.2015 ' ~ Appellant with counsel and Mr. Muhammad Jan, GP
' with Muhammad Ghani, SI  for the respondents present.

‘Due to rush of work, case is adjourned to 17.09.2015 for

f - e arguments. .
| ) : ?: fl B
|  Member e - Mejnber
" 20.08.2015 . Counsel for the appellant l\/I/S_ Amir Hamza, S. and

.Muhammad Ghani, S alongwith I\/luhammad Jan- GP for

respondents present. Since the Court time is over therefore case is

adjourned to 21.69.20/f for arguments.

Member ‘ Mdhber

21.09.2015. ‘Counsel for the appellant, Mr. Sayar Khan, Inspector and
Muhammad Ghani, SI (Legalj alongwith Mr. Muhammad Jan, GP
for respondents- present. -Counsel for the a‘;ﬁpellant requested for

adjournment. Request accepted. To come up for arguments

on_[6 /=11

Member




Koy

23.102014

"19.11.2014

24.12.2014

- 28.1.2015

Counsel for theAappellant an'd‘Mr Muhammad Adeel Butt
AAG with Qazi Sapdud Dln DSP (Legal) and Muhammad Gham
ASI for the respondents present Respondents need further tlme To

come up for wrltten reply on 19 11 2014

MEMBER
Clerk to'(;ofmsel for the Petitioner and Mr. Muhammad
Jan, GP with Qazi Sajidud Din, DSP" (Legal) and Muhammad
“Ghani, SI for the respondents -present. “The Tribunal is

' mcompletc To come up for the same on 26.12.2014.

W/

(,ounsd 101 lhp clppdldnt and Mr. Muhammad Jan, GP
with I\/luhammad thml "ASI for the respondents present.  The

Tribunal is incomplete. To come up for the same on 28.1.2015.

Counsel for the appellant and Mr. Muhammad Jan, GP
with Muhammad Ghani,. SI anmd Muhammad Raghib, Inspector
for the respondents present. Written reply on behalf of the
r'espon'dents received, copy whereof is handed over to counsel for

the appellant. To come up for rejoinder on 5.3.2015.

A

' MEMBER




(é» 0172014

7_- 0172014

12.09.2014

Qazi Sajidud Din, DSP (Legal) and Muhammad Shafig; lnspéctfio,r
{(Legal) for respondents present. T'he learned Member (Judicial}is ‘
not*working due to a recent order of the Hon ble Peshawar ngh‘

Court affecting his status as District & Sessmns Judge To come up

as before on 23.10.2014.

Counsel for the appellant pYesent. Prelunmary."~

arguments heard and case file perused.

Through the instant appeal, the appellant has
irhpugned orders vide which he was firstly reverted to t'he.
post of ASI, further reverted to the post of H. Constable; |
and finally repatriated to district Mardan vide 1mpugned :
orders dated 13.12. 2013 23.12.2013 and 26. 12 2013
respectlvely. Agamst the 1mpugned orders, the appellant

filed departmental appeal on 08.1.2014 which was not

responded within the statutory period, hence the instant!

appeal.

i

1

Since fhe terms and conditions of the appellant has
been violated and the appeal ‘in hand is within time
therefore, admit for regular hearing subject to all legal
objections. The appellant is directed to- dep031t securlty
and process.fee within 10 days. Thereafter, notlce_s_ be
issued to the respondents  for submission of written

reply/comments on 12.09.2014.

This case be put up before the Final A

Bench ’\\ for further proceedin
-

1

Appellant with counsel and Mr. Muhammad Jan, GP with |




_ 3 o -29‘.05‘.2014 7 Counsel for the appellant present. Preliminary arguments B

7.

3} .
partly heard. Since the matter required further  elucidation,

therefore, pre-admission notice is hereby given té thé learned GP to
assist the Tribunal on the next date. To come up for preliminary

hearing on 05.06.2014. -

-
[ e f

\,\ . A 05.06.2614. - Counsel for.the appelllantl and. Mr._--Ziaullah', GP for .t‘_he |
- réspéndents preSent. The_ lceamed_.‘clouflsel 'f_or' "-"'the:_'appéllantl
: reqtllesfed' for adjournment for "ﬁling: a:pi).lic_e‘tt:ior'}' -Befor.e' the
Chairman for plaéing the said appeal before ahothei appropriate -
Be_:nch. Request accepted. To come up for preliminary hgaring

before that Bench on 24.06.2014.

5 | 127.06.2014 | ‘ File received from the learned Chairman. Ord_er
' | sheet dated 05.4.2014 and application submitted on behalf
of the appellant perused. - To come p for preliminary

~ hearing on 01.07.2014. D

MEMBER




-

Court of

-“:.';p‘ R o g
B forme A%

_FORM OF ORDER SHEET ;

Case No.

264/2014

S.No. | Date of order
Proceedings

Order or other proceedings with signature of judge or Magistrate

1 ' 2

3

21/04/2014

* R4-5-20ll

' hearing.

The appeal of Mr. Hamayun Khan resubmitted today by

Mr. ljaz Anwar Advocate may be entered in the Institution
. . | .

register and put up to the Worthy. Chairman for preliminary |-

R R

This case is entrusted to Primary Bench for-prelimina_ry& ' _

hearing to be put up there on g ﬁ - S‘hﬁ"é 0&’6 :
: | \




‘ The appeal of Mr. Hamayun Khan Ex-Assistant sub-Inspector of Police received today i.e. on

_ L _
14.04.2014 is incomplete on the following scores which is returned to the counsl.el for the appellant for

completion and resubmission within 15 days.
|

1- Copy of promotlon order dated 21.4.2012 mentioned in para-2 of the memo of appeal is not

attached with the appeal which may be '

2- Copy of departmental appeal dated 8. 01.2014 in respect of appella'nt is not attached with:

the appeal which may be placed on it.

3- One copy/set of the. appeal along annexures j.e. complete in aII respect may also be

* submitted with the appeal. : |

No. ébz /ST,

ot 15 |OY Ja01a.

. ‘ ‘ : - PESHAWAR.
Mr. ljaz Anwar' Adv.?esh. ' o |
pf Wohsmn W @/fyé/ A 77
Do o’ & /,)44 ] //Z*_A‘)
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.BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

N FeHd
Appeal NO.S é{;'/2014

Hamayum Khan Ex-Assistant Sub Inspector, l. Investigation
Branch/Crime Branch, now Constable, District Police Mardan.

(Appellany)
VERSUS !

The Provincial Police Officer, Khyber Pakhtunkhwa, l
Peshawar and others.

(Resp:ondents)
INDEX o
:;) Description of Documents Annexure , P;(g)e
1 | Memo of Appeal & Affidavit 15
2 | Commendation Certificates A A
3 | Charge Sheet and Statement of B =
Allegations 7
4 | Reply to the Charge Sheet C - g
5 | Inquiry Report D 9
6 | Penalty Order dated 10.12.2013 E o
7 | Departmental ~ Appeal dated F '
23.12.2013 /i
8 | Copy of the Departmental appeal G /2-1¢
9 | Copy of the Judgment and order H i
dated 17.01.2014 15.19
10 | Vakalatnama. , 26

3

Through ﬁ
1JAZ AN WAR

Adv/o?ate Peshawar

Advocate, Peshawar

s
F e
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BEFORE THE KHYBER PAKHTUNKHVV!A

SERVICE TRIBUNAL, PESHAWAR

A N 26 - ‘
Appeal NO.M /2014 i ;&’ - o /4

Hamayum Khan Ex-Assistant Sub Inspector, Investigation
Branch/Crime Branch, now Constable, District Police Mardan.

[ (Appellant)
‘ VERSUS

. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
. Additional Inspector General of Police Investigation (Crime
Branch) Khyber Pakhtunkhwa CPO, Peshawar.
3. DIG of Police Investigation (Crime Branch) Khyber
Pakhtunkhwa CPO, Peshawar.
4. District Police Officer Mardan.

N —

(Réspondents)

P,

P Appeal under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974, against
the order dated 13/12/2013, whereby the appéllant
has been reverted from the Post of ASI to the Post
Head Constable, and against the order dated
23/12/2013, whereby the appellant has been
further reverted to the post of Constable ' and
subsequent order dated 26.12.2013, whereby the
appellant has been repatriated to the District
Mardan, against which the departmental appeal
dated 08.01.2014, has not been responded despite
the lapse of 90 days statutory period.

Praver in Appeal: -

On acceptance of this appeal the order dated
13.12.2013, order dated 23.12.2013 and order
dated 26.12.2013, may please be set-aside and
the appellant may please be re-instated to 'his
av-oedaisicd vo-dey original rank of Assistant Sub Inspector l}lm
nd filed. all back benefits.

1y




/

Respectfully Submitted:

. That the appellant was initially enlisted as Constable BPS-05 in the

Crime Branch C.P.O, Peshawar vide order dated 10.07.1991. Ever
since his enlistment, the appellant had performed his duties as
assigned to him with zeal and devotion and without giving any
chance of complaint whatsoever to his superiors.é (Copy of the
enlistment order dated 10.07.1991 is attached as Annexure A)

. That during the course of his service, the appéilant also got

promotion to the Rank of Head Constable on 02.05.2002, lastly he
was promoted to the Rank of Assistant Sub Inspector on 2§104.2012.
(Copies of the promotion orders dated 02.05.2002 dnd 20204.2012
are attached as Annexure B & C ) |

. That while serving in the said capacity, to the great surprise of the

appellant, without serving upon him any notice, he has been
reverted to the post of Head Constable vide order dated 13.12.2013.

(Copy of the order dated 13.12.2013 is attached as An;nexure D)

That again vide order dated 23.12.2013, the appellant was further
reverted to the post of Constable, allegedly on the ground that the
“Crime / Investigation Wing is not empowered to make promotions
of Police staff nor the said police official has acquired mandatory
qualifications necessary for the promotion.” (Copy: of the Order
dated 23.12.2013, is attached as Annexure E) |

. That though the appellant was initially appointed in the Crime

Branch/Investigation Branch, C.P.O, Peshawar, howeyer he was not
only reverted but has also been illegally repatriated to District
Mardan vide order dated 26.12.2013. (Copy of the Order dated
26.12.2013, is attached as Annexure F) :

. That the aggrieved from the impugned orders, the appellant also filed

the departmental appeal dated 23.12.2013 and 08.01° 2014 however
it has not been responded despite the lapse of statutory period. Copy
of the Departmental appeal is attached as Annexure G)




. That the appellant also filed Writ Petition No. 93-P of 2014, in the
Peshawar High Court Peshawar, which was disposed of vide order &
Judgment dated 17.01.2014.-the concluding Para of the Judgment is
reproduced below -

“this Court in view of the foregoing discussion, without
passing any finding on the merit of the present matter, which
may prejudice the case of the parties, treat the present petition
as representation and refers the same to 'the Appellate
Authority/Inspector  General of Police (PPO) Khyber
Pakhtunkhwa, Peshawar with directions to decide the appeal
of the petitioners on merit, in accordance with law and Rules,
after hearing the petitioners, within a period of one month, if
not earlier, form the date of receipt of this Order.

(Copy of the Judgment and order dated 17.01.2014, is attached
as Annexure H) |

. That the impugned orders are illegal unlawful v!yithout lawful

authority and are thus liable to be set aside inter alia on the following
grounds:

GROUNDS OF APPEAL.

A. That the appellant has not been treated in accordance with law

hence his rights secured and guaranteed under the law are badly
violated. |

B. That ne proper procedure has been followed beforél reverting the
Appellant down to the Rank of Constable, the Appellant has not
been served with any notice or charge sheet, nor he has been
provided any opportunity of hearing before the issuance of the

impugned orders thus the orders so made are liable to be set
aside. '

C. That the Appellant was promoted by the competent authority,
after observing all necessary formalities, moreover, the order of
promotions have taken its effect, the appellant has taken over the
charge of the higher post and had performed dutiés against the
promoted posts for a considerable period, thus valuable rights

have been created in his favor and the same cannot be undone or
snatched illegally. ’

D. That according to police Rules 21-25(6) in every exceptional
-cases and for the political branch only with the written sanction of
the DIG personally, direct |enrollment as constable or in the




higher ranks may be made to the Criminal Investigation

Department.

. That the appellant has not joined the investigation/Crime Branch

on deputation and he was originally enrolled as constable in the
Investigation Branch therefore, his repatriation order to district
Mardan is against the law.

. That the appellant was directly appointed as conéjcable in Crime

Branch, Peshawar and was promoted as ofﬁciating Head
Constable and officialiting Assistant Sub Inspector (ASIs) on the
vacancies in the Crime Branch Peshawar.

. When there are no quota for the Lower and Intermediate courses

for Crime Branch Peshawar in such circumstances the appellant
can not be held responsible for not undergoing the said courses.

. That the Appellant was initially appointed in Crime Branch (now

Investigation Wing), C.P.O Peshawar and have got;promotions to
different Ranks in the same branch, thus his lillen cannot be
transferred to any other district without his consent.

. That the Appellant remained Head Constable for more then 12

years and as ASI for almost 2 vyears, therefore under the
provisions of 13-18, Police Rules the Appellant, having not been
reverted in that period, has matured his right to be allowed to
regular promotion instead of reversion. !

. That the Appellant was promoted to higher Posts, he obeyed the

orders and performed the duties of the higher post, his salary was
also fixed against the promoted posts. Therefore, the pay once

fixed in the higher posts can under no circumstancﬁss be reduced
or withdrawn.

. That some similarly placed employees, who were also appointed/

transferred in the Crime Branch and also got promotions in the
same branch/ wing, they have been retained in the same branch
and are still serving their, neither any reversion nor they have
been transferred thus the appellant has been highly discriminated.

. That on promotion of the Appellant, valuable rights have been

created in his favour and the order of promotion has taken its
effect, therefore, the same cannot be rescinded or snatched
illegally.

M. That reversion to lower Post amounts to penalty for which proper

right of hearing is required coupled with service of proper show




cause, but in the instant case no such procedure was adopted thus
the order of reversion is illegal and not tenable.

N. That the Appellant has never been served with any Show Cause
Notice nor he was allowed any opportunity of personal hearing
before the order of reversion.-

O. That even otherwise the reversion for two step lower in same
succession is illegal and not warranted under the law.

P. That the Appellant has at his credit more than 23 years service
career, the reversion made would spoil his bright service career.

Q. That the appellant also seek permission of this honorable Tribunal
to rely on additional grounds at the time of hearing of this appeal.

It is, therefore, humbly prayed that on acceptance of this
appeal the order dated 13.12.2013, order dated 23.12.2013 and
order dated 26.12.2013, may please be set-aside and the Appellant
may please be re-instated to his original rank of Assistant Sub

Inspector with all back benefits. ;

-

Through

1JAZ ANWAR
Advocate Peshawar

&
;’SA.% AMIN

Advocate, Peshawar

!

AFFIDAVIT

I, Hamayum Khan Ex-Assistant Sub li Inspector,
Investigation Branch/Crime Branch, now Constable, District
Police Mardan, do hereby solemnly affirm and declare on oath that
the contents of the above noted appeal are true and correct and that

nothing has been kept back or concealed from this Honourable
Tribunal.
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. ORDER

————

‘recommendations by . th° DlG/mvestlgauon~II Knybf.r P l<htunl<hwa . eshawar':_

fo Howed by the report of DSP/Loval Investwatuon the IO”OWIﬂc Head Constables_’ -

f mvc t:gauon Unit. CPO are hercbv promoaed as Ol g f\xsmln at ub lnspecLor.,

895-09 (6700 380- .t/GOO) auanm thc emtm vac,-\-..m,uc:» tms unlt 'nh
immediate effect and till futther order.a — o ; 'fi .
sno. | 7 o NAMC/RANK R ) L
1. Head Constable Nizar Muhamm*d No. 14l ' B o [
2. Head"C_onstable.:Muham.qu Tariq No. 128 . .
3. | Head Constable El\._/i‘uh:uprjw:ncl ljaz N Ji'/ _
4. Heaci~Co‘n,stab1e“’Fazte."Rer}‘mantN_o.“::tL
5. Head Constable Humayln Khan No. 171

o

,?(I‘/ft}hz.l\f’l‘f‘ A_J _W.e.,,,,S ;;
Deput“y Inspector Gener al of Poli uce,

/ (T-Iq-s, I"iVGSth'athI’l-IH ¥ 1“yber lcl:‘uunkhwa

o . *// R Pc,shawar R

N .

) /EC dated Pcshawar, the f“l /04/2012

Copzes are sent for, mformatlon and necu _u'i.v‘y actron 10 the
DIG/Investigation-l l<hybcr Pal\htunkhwe Peshawar,
DiG/Investigation-|il (Hqrs:) Khyber Pakhturl\ wa Pes awa
SSP/lnvesngat:on CcPO Peshawar. o

-PSO/DSP Legalinv: - L "";:r.;.i'“
PAtO AddRIGP Inv: . 7T T e
Accountant lnv: e /

e

o w

(MU’-IAMD/‘AJJJ 1D ””LE‘*‘ )
Deputy Inspector General of Poucc
(-.\qr‘,) Investlgatmn -III;, Hhyber Pakh“unkhwa

S hawar

- e e
h Bllo P S LMYy g

-~y
e .,

As approved by the Add'i':les'Iri@stieat%n §<°i\ Peahav»ar on t.:e

Y
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'ORDER
The
CPO Peshawar pr

‘sccuon 20 of the

i;;/;} 3

“following ofﬁcaa’mng Head constables of Invesbganon Unit
omoted vide order No 4648-52/ SRC/CB dated 10-11-2001,

order No.4992- 98/SRC/CB dated 01-12- 2001, No.76! n~70/CB dated 04-3-2002, .
- "and vide order No.1934-38/ SRC/ CB dsted 2-5-2005 rcsoectwely have neither
qualified A-l B-1 cxamination nor undcrszonc Lower C,ollcge Coursc, hence
© their promotlons being repugnant ‘to the Pohcc Rules k.,hapter-IS In thc light of -

General Clauses Act 1956 The orders are hereby ‘cancelled,

with Jnmedla.te effect and reverted.to their’ substantlve ranik-of Constable.

S. NO.

NAME/R&NK

1.

H/ Constable sza.r Muhammad No L41

I-I / Constable Muhammad Tariq No.:28

H/ Copstgblc Muhammad Jjaz No. 127

H/Constable Fazle Rehman No.161

v p | D

' 0]30 ];{ 2?

‘@w%@Nef

H/Constable Hamayun Khan No.171: m

(SHAUKAT HAYAT) PSP ~
Aduuonal Inspector General of Police,
Invesugauon, Khyber Pakhmnkhwa
‘ - Pesnawar :

-

dated. Peshawar, the ﬁﬁ /12/2013

Coples are’sent for information’ a.nd necessaly action to- the -

r

' Regmnal Pohce Oﬁicer Mardan Region, Mardan.
DIG/HQrs/ Invesugauon CPO Peshawar. |
- SSP Investigation: CPO, Peshawar ;
DSP Legal Investlgatmn, N .
Accountant Investigation
‘ SHO PS Investigation (CB)
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Pohce Rules 21. 45 is clear in the subject The police offlcers deouted to

cume branch are eligible for off:c:atlon promotlon (copy enclosed) o
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IN THE PESHAWAR HIGI
PESHAWAR

WP No. 93-P of 2014 AR
JUDGMENT '

- Date. ofhear/ng ...... e, 17/01/2014 ....... .

Petitioner.. (Hamayun Khan etc) by Ms Ambreen Gulva,— R

Reqpondent ( Govt. of /\h/ber Pakhtunkhawa through 3;
Chief Secretary and 3 OtNEIrS) oiivivrireri, errires

MRS. Ié’SHﬁ.a ‘OAISER, I ‘ Ham‘a\‘u’.m
Khan and ';hré_e_ 'others}'petftionérs;;-seek ’rne :
constitutibna! jurisdi'ctizon _of this :COL:'I"t:‘,
praving that;

“It is, therefore, praveci that on
acceptance of this writ petition: . }
the: S
e The impugned - orders of | .
. demotion = No0.11542-46/EC’
dated = 13.1i2. 2013 .. =~nd
' No.12092-99/EC . dated -
01.12.2013 may please be.‘.
. : set aside. .
(ii) The impugned order of
repatriation No. 31480- 83/E-: BT
I¥ dated . 26.12.2013 - of =
pet:uo;?ep., to . their pargwt

/
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Petitioner..

Reqpondent (- Govt. of ,Lh/ber Pakhtunkhawa through -

PESHAWAR -/
'i
]UDICI/\L D/:PARTMEN
WP No. 03 P of 2014
JUDGMENT -

- Date ofhear/ng ...... e, 17/01/2014 ....... 'f RS

(Hamayun Khan etc) by Ms Ambreen Gu’7ar a

AdVOCILE i

Chief Secretary and 3 0thErs) .o, e

MRS. IRSHAD QAISER, I:- = Hamavun

Khan and three 'ol'.hers)petitionérs/,‘seek the -~ %

constitutional jurisdiction . of this Court, = .= ..

praving that;

VIt is, therefore, pravec? that oni-
accepi'ance m’" ims wiit pei'tt:on
the:

- (i) The impugned O[‘(Z’e;rs Cof

demotion . No.11542-46/EC" =
dated = 23.12.2013 ... and"
No.12092-99/EC . dated -
01.12.2013 may please be".
set aside. .

(ii)  The lmpugned ‘order of

repatriation No.31480-83/E-.
Ir dated 26.12.2013  of =
petitioners: to . their pa ?gpt :

/

ATTEST’:" 2
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district may also be set aside -
and the Respondents may
kindly be directed to: -
(a) Restore the posts/status ‘
of the petitioners in the '
' Investigation/Crime - '
Branch which they were .
holding ‘before issuance of -
impugned orders. S :
(b) Refrain from stoppage of ..

salaries ~an taking . a"y-'E:';",. S

punitive action agamst the.
petitioners till “the -final.
disposal of mstant wnt*‘
petition.” ' 1

2. In the present case, the gnevances of
the petitloner in essence, are that they
‘being Pollce Ofﬁcrals servmg in Crlme Branch, .
| Peshawar as- constables - The pettttoners

were lmtaally promoted as Head Consnables e

by respondent No 4 and subsequently they'.-‘.

were promoted to the rank of Assnstant ;»ub o B

Inspectors. in recogmtlon | 'of. their .;
performa nco vide order dated 21 04 2012‘:‘

' and they wme rocouvmg therr salarles m BPS-

09. - The Promotions granted -the‘""‘é':‘

petltloners were subseouently cancelled by'f

respondent _ No3 vrde order L dated'-":.,f-

23.12.2013 .and. they were  trans /ferred to%if
R ATTL o ::f;l':'-..:_; S
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not earlier, from the .date of receipt . of ;'this

Order S IR

6. Accordmg!y, thas petltlon is dlsposed of

,m the above terms

Announced:. . 4 : .
Dt.17.01.2014.. .~ . . o~

/*M.S.A%/

shyWar Hj
thoris Ueder Arficle f}f‘
"Qanur‘ e-Siait a(.a% Cedor iy

mn---' Q. " %
_________ / : .
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POWER OF ATTO;RNEY_ ﬁ
In the Court of _ / C ﬂ /(/7 Y\foy & é?)é&.\p QKC——A
W&Jﬂ\?f 2y /CX/"U - }For |

- }Plaintiff

} Appellant

} Petitioner
}Complainant

VERSUS

}2@ 5[7 g - }Defendant

1Respondent
} Accused

}

Appcal/Revision/Suit/Application/Petition/Casc No. of
Fixed for

I/We, the undersigned, do hereby nominate and appoint

g ’ 1JAZ ANWAR ADVOCATE, SUPREME COURT OF PAKISTAN
4/

A
(285 / <Hrrv-v >k / A ay truc and law(ul atlorney, for me
im._\y(y same #Ad on my behalf to appear at )—4 to appear, plead, act and
answer in (he above Court or any Court to which tffje business is transferred in the above
matter and is agreed to sign and file petitions. An appeal, statements, accounts, exhibits.
Compromises or other documents whatsoever, in connection with the said matter or any
matter arising there from and also to apply for and receive all documents or copies of
documents, depositions etc, and to apply for and issue summons and other writs or sub-
poena and to apply for and get issued and arrest, attachment or other executions, warrants
or order and to conduct any proceeding that may arise there out; and to apply for and
receive payment of any or all sums or submit fur the above matter to arbitration, and to
employee any other Legal Practitioner authorizing him to exercise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so, any other
lawyer may be appointed by my said counsel to conduct the case who shall have the same
pOWers.

AND to all acts legally necessary to manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and corfirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counscl

or his nominee, and if awarded against shall be payable by me/us

IN WITNESS whereof I/we have hereto signed at PQ(Z
the day to the year I ]
Executant/Executants I aEN
Accepted subject to the terms regarding fee !

' )
T8 AMIN Tjaz Anwar

ADVOCATE HIGH COURT ) .Advgcate Hizh Courts & Supreme Cowrt of Pakistan

Lega! Advisor Services & Labour Laws Censultants

FRA-4, Fourih Fioor, Bitous Flars Peshawa» Cantl.  ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT
Ph: 091.5272054,Mob: 0333-4564985, 03339155958 FR-3 &4, I'ourth Floor, Bilour Plaza, Saddar Roud, Peshawar Cantt

Ph.091-5272154 Mobile-0333-9107225




. SERVICE APPEAL NO. 564/2014

"HUMAYUN CONSTABLE ....c.cccovnineininnnenees S I- ¥ o 11 | B 1

VERSUS ;:
PROVINCIAL POLICE OFFICER, KPK AND THREE (03) Others ....... Respondents . '

AN

Subject:  REPLY /PARAWISE COMMENTS ON BEHALF OF THE RESPONDENTS e

PRELIMINARY OBJECTIONS:-

(a): The appeal has not been based on facts.

(b): Thev appeal is not maintainable in the present form. ‘

(c): The appellant has got no cause of action to file the ser\{ice appe'al.

(d): The appellant has not come to the Service Tribunal with clean hlilzmds.

(e): The appeal of appellant is barred.by law and limitation. .

0h: Service Tribunal has no jurisdiction to entertain the appeal. !'.

(g) That the appeal is bad for non joinder and misjoinder of necessarl'-,ly' parties.

Respectfully Sheweth:-

Facts: o

1. Correct to the extent that the appellant was enlisted as C.o_nsta'})le in the Criméé;fi’l;
Branch (Now Investigation Wing CPO) while in fact the Crimes, Branch under ihc—:
Police Rules 21.25 is ¢ssentially a borrowing agency. Undet I'vthe Police Rules
district is competent to recruit/enlist constables at its strength. -

2. The appellant was promoted to the next ranks i.c officiating Head Constable and

thereafter officiating Assistant Sub-Inspector without qualifying any promotioij
courses which are mandatory under the Police Rules. Promotiob lists of Pdlic_e%.;.g_f ;
officers i.e (A-1, B-1, C-1, D, E and F are maintained in the d'isfrict and langc

offices in accordance with Police Rules 13.6, 13.7, 13.8, 13.9, 1_'23.10, and1315




respectively. The appellant was serving in. Crimes Branch and his name was not
existing in any of the promotion lists referred above, therefore he was 1llegally

promoted to the next rank of Head Constable and onward. Furthermore, the alleged it

promotion has not been made by the competent authority.
Incorrect appellant’s promotion to the next ranks was void ab-initio and no lega e
right accrues from illegal orders. Furthermore, under the Police Rules 1975
revers1on from officiating rank is no penalty, therefore, nelther d1s01phnary act10n 3
nor notice is required in such matters. ‘ B
Incorrect. Respondent No. 2 (Addl: IGP Investigation Wing CPO Peshawar) when‘; "
checked the service dossier of the appellant, it was found t:hat he was recruited as
constable on 10.07.1991. by the Crimes Branch and subsequently promoted to the
rank of officiating HC in 2002 and officiating ASI in 2012 despite the fact that h :
had not qualified promotlon course of Lower School Course and his name was also 4
not existing on promotion lists Al, B1 and C1. Moreover under the Police Rules
21-25 the Crrmes Branch being borrowing agency is not competent to promote the X
Police officers /ofﬁcrals hence, viewing the above 1rregular1t1es and 1llega11tres' ;
respondent No. 2 issued reversion order of the appellant from the officiating rank .;
of ASI to the substantive rank of constable. In fact annexure “D” is not a revers1on
order but it is cancellation of the promotion order dated 21.04.2012. i
As submitted above that under the Police Rules 21-25 the Crimes Branch can onl_
borrow Police officers/officials from Police districts and it is not competent A
promote Police officers /officials serving under its command hence the appellan
was rightly reverted to the substantive rank of constable. Regarding repatriation of”
the appellant to district Mardan it is submitted that underthe PR 21-25 (1) Poli'ceff*

officers/officials can serve the Crimes Branch for three years extendable by no't“j: :

more than two years. After expiry of the prescribed period stated above the Police,
officers/officials are required to be repatriated to their parentl-district. The appellant.
in his appeal at para 1 has admitted that he was serving in the Crimes Branch sinoe:;:
02.07.1991 and in para 5 he has admitted that in the year 2013 he was repatrlated to |
district Mardan. Thus the appellant served in the Crimes Branch for more or less 22 g
years. The competent authority keeping in view the above rule repatriated th
appellant to district Mardan and thus has upheld the spirit of law/rule. o
Since reversion from officiating rank' to the substantive rank is no punishmenl’;:_:'
therefore, the departmental appeal moved by the appellant is/was not sustainable.” " 5%

Needs no comments as the writ petition was disposed of.




GROUNDS
A.

Incorrect Appellant was correctly reverted to the substantive rank of constable asﬂﬁ-;‘; ..

he was wrongly promidted to the rank of HC and ASI. Moreover the appellant has

never been confirmed in any rank to which he was promloted. Thus the order of;ii

reversion is quite lawful and needs no interference.

Incorrect, appellant has never been discriminated. He was treated in accordanbe-...
with law and rules. Illegal promotion orders confer no right on appellant therefore.” -

the impugned order was just, legal and was passed in accordance with law and:}}f

rules. “Mere passage of time could never and should never be allowed to conveﬁ ans’_;
illegality into pristine purity of legal existence”. -
Incorrect, reversion from the officiating rank to the substantive rank is no
punishment as envisaged in Police Rules 1975 4(2) (b) therefore no deparfmemaig_;;l; B
proceedings in shape of issuing charge sheet/show cause notice were require'd.if% :

under the law and rules. )
Incorrect, appellant was promoted to the ranks of HC and ASi in violation of ru_leé :
He had neither qualified the prescribed courses nor his name existing in the ~ _";.,
prescribed promotion lists. Furthermore, confirmation in- the lower rank” 1s :
precondition for promotion to the next rank. Appellant was Wrongly promoted lo
the rank of HC and ASI because he was never conﬁrlllaed in the rank of constable:,':-:
HC and ASI, therefore no legal valuable rights have accrued to the appellant on h1 |

illegal promotions.

Incorrect, the alleged exception for enrolment in Crimes Branch is only for political < «*
branch which will be made with the approval of Deputy Inspector General of Polic
and the case of appellant does not fall within the purview of Police rule 21-25 (6).
Incorrect. As submitted above the Crimes Branch is a borrowing agency and it'i
not competent to enroll /recruit constable while his stay in the Crimes Branch wa
more or less 22 years, thus the appellant is legally barred tolraise objection on
repatriation order to district Mardan. The appellant under the :rules stated abovg:;
was required to offer consent for transfer of his lien to his parent district for'gaiﬁing,}'ff-.::f.

promotion and regularization of his services.

Incorrect. As submitted above the Crimes Branch is a borrowing agency henc
legally no vacancy for recruitment/enrollment in any rank can be allotted to the sald

branch. Moreover his stay in the Crimes Branch was more than the five vear




prescribed period hence he was repatriated to his parent district in accordance wit

the Police Rules.
Incorrect. The non existence of quota for Lower and Interi,nediated courses to th
Crimes Branch reflects that under the Police Rules the same is inherently rest
within the domain of the district. Thus the appellant ins"lcead of adopting others:
means superfluous to the Police Rules for managing his promotion, he should hav
stacked to the Police Rules strictly so that to avoid aﬁ'y legal or procedura
complications. '

Incorrect. Under the Police Rules 1934 the Crimes Branch can neither enrol
constables, HC, ASI nor promote Police officers/officials to the next rank hence th
Crimes Branch cannot keep lien of any Police ofﬁcers/d,fﬁcials. The same i
required to be kept with the district. !

Incorrect, the promotion of appellant was illegal ab-initiQ and he was neve
confirmed in the rank of constable, HC and ASI therefore he was correctly reverte g
to substantive rank. of constable. Illegal promotion orders confer no right o
appellant therefore the impugned order was just, legal "land was passed in-
accordance with law and rules. “Mere passage of time coﬁ_ld never and shoul
never be allowed to convert an illegality into pristine purity of legal existence”.
Incorrect, appellant was wrongly promoted and he drew enhaﬂced pay howeyér, i
view of his financial position and length of service no ordef! for recovery of th
enhanced amount received by him was made. Benefit of pay protection in case o
illegal promotion order cannot be extended to the appellant. |
Incorrect. Officers illegally promoted were reverted to their substantive rank. =~ . :
Incorrect, illegal orders of promotion create no legal rights. | | . -
Incorrect. Reversion from the officiating rank to the substaf;tive rank is not
penalty within the meaning of Rule 4 (2) (b) of KPK Police Rules 1975. Thu
service of show cause notice and initiating departmental action v;/as not required.'
Incorrect.. Reversion from the officiating rank to the substantive rank does no
amount to penalty; therefore disciplinary proceeding is not' required in s‘uc—

matters.

Incorrect. Appellant was wrongly promoted to the next ranks for which he neither:
qualified the mandatory courses nor his name ever existed in the promotion lists a

prescribed by the Police Rules, therefore reversion of appellant fr:'lom two steps wa

legally justified.




.

“Incorrect. Appellant was requlred to make efforts for acqulrmg the prescnbed
qualifications for promiotion to the next rank of HC and ASI It appears from hi

service record that he has not made legltlmate efforts for promotlons in accordanc‘

with the rules, hence the question of his alleged spoiling of service career does no

arise under the circumstances.

Respondents may also be allowed to raise additional points during arguments.

| : S
It is therefore prayed that appeal of the appellant being without any substance an

devoid of any law/rules may be dismissed with costs.

Addl: IGP Ihvestigatio ,KPK‘

Respondent No 2

Provincial Police Officer, KPK
! Respondent Ne-

o

DIG Investlgatlon CPO
Respondent No. 3
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBIJNAL, PESHAWAR:

In the Matter of _
Appeal No. 546/2014

)y jofors

Appellant
VERSUS

Provincial Police Officer Khybér Pakhtunkhwa, Pesha_waf and.. K
others. ‘ '
Revspondents Ny

REJOINDER OF THE PARAWISE COMMENTS FILED‘.
BY THE RESPONDENTS. ‘

RESPECTFULLY SUBMITTED,

That the appellant submit his rejoindet as under:-

' ON PRELIMINARY OBJECTIONS:-

a.

Contents incorrect and misleading, the appeal is based on facts.

Content incorrect and misleading, the appeal being filed well in
accordance with the prescribed rules and procedure, hence
maintainable in its present form.

Contents incorrect and misleading, the appellant has illegélly
reverted to lower rank, hence he has got the necessary cause of
action to file the instant appeal. ‘

Contents incorrect and mlsleadlng, the appellant has come to the '
Tribunal with clean hands. '
t

Contents incorrect and misleading, the appeal is filed well within
the prescribed period of limitation and is maintainable under the
law. '

Contents incorrect and mlsleadmg, the appellant is a C1v1]'
| Servant and the appeal is related of the terms and conditions of

his service, hence only this Honourable Tribunal has got the

jurisdiction to entertain and adjudicate the mstant appeal




g. Contents incorrect and ‘ni'isle.ading, Contents incorrect  and
misleading, all parties necessary for the disposal of the appeal and A
arrayed in the appeal.

ON FACTS:-

. Contents need no reply, however, contents of Para 1 of the appeal
are correct. Moreover, the Crime Branch is an Independent Unit
and can make appomtments / prornotlon of its employees |

2. Contents of Para 2 of the appeal are eorrect, the rep‘ly are correct.
The reply submitted of the Parét is incorrect and misleading, the
appellant was promoted by the competent authority after
observing all the codel formalities,’ m()reover,'.the promotion,
orders of the appellant were issued in the year 2002, and 2012

“respectively the appellant had taken charge of the higher rank,
and had performed duties and received salaries against’ the

! promoted posts / rank hence the promotion orders had acted upon

| and. taken its legal effect, therefore, the same could not be

! withdrawn / cancelled that too after a considerable long period.

I Moreover, the contention of the resp‘ondents is in violation of

manual duly approved by the IGP / Govt. promulgated for crime
branch and its ancillary units. Fuithetrmore, there are good.
number of the other employees in the crime branch who also gotl

o promotlon in the same branch and are st111 serving there..

3. Contents of Para 3 of the appeal are correct, the reply submitted -
of the Para is incorrect and rmsleadmg, moreover as explamed in
the above para o ‘

4. Contents of Para 4 of the appeal are correct, the reply submitted
of the Para is incorrect and misleading. It is also added here that-
the respondent No. 2 himself made- promotions of dltferent |
ofﬁcers / 0fﬁc1als serving in the crime branch mn past

5. Contents of Para 5 of the appeal are correct, the reply submitted
of the Para is incorrect and misleading. Moreover, the appellant
mitial appointment was made in the crime branch (Investigation
Wing)-he during the course of his service got proxno.tion to the .
higher rank in the same branch,.h‘ence there arise no question his




repatriation to other district, moreover, the appellant has’ also
been discriminated as other employees.

6. Contents of Para 6 ofthe appeal are correct, the reply submitted
of the Para is incorrect and misleading.

7. Contents of Para 7 of the appeal are correct, the reply submitted
of the Para is incorrect and misleading.

. Contents of Para 8 of the appeal are correct, the reply submitted
of the Para is incorrect and misleading. .

GROUNDS:-
Grounds (A to Q) taken in the memo of appeal are Iegai and

will be substantiated at the time of arguments.

It is therefore, most humbly prayed that the appeal
of the appellarit may kindly be accepted as prayed for.

AppellantU—

Through -

IJAZ ANWAR -
And

SAJID AMIN
Advocates, Peshawar.

AFFIDAVIT:-
Solemnly affirm and declare om oath that the contents of the

above rejoinder as well as the titled appeal are true and correct to
best of my knowledge and belief and that nothing has been kept back

or concealed from this Honourable Tribunal.

T
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