
:

■

V

22.10.2015 Counsel for the appellant, M/S Khurshid Khan, SO and Said 
Badshah, ADO alongwith Mr. Muhammad Jan, GP for ^official 

respondents No. 1 to 3 and 5 and clerk to counsel for private

'■m

respondent No. 5 pr,esent. Clerk to counsel for private respondent No. 5 

requested for adjournment as his counsel is stated busy before the 

august High Court Peshawar, therefore, case is adjourned to 

/ ^ At^ for arguments.

MEMBER

I

I

12.11.2015 ' Counsel for the appellant and Mr. Said Badshah, ADO

alongwith Mr. Muhammad Jan, GP for official respondents and

•private respondent No. 4 in person present. Arguments could not

be heard due to paucity of time, 'fherefore, the case is adjourned

£> j ^ for arguments.to 1
& i

Member(
•'s::

Counsel for the appellant and Mr. Muhammad Jan, GP for30.1,1.2015

respondents present. Counsel for the appellant requested' for

withdrawal of the instant appeal. His signature also obtained in -•e

the margin :of order sheet.. Request is accepted. The appeal ist

dismissed as withdrawn. File be consigned to the record.

ANNOUNCED
30.11.2015

ember' Member/
y
/

I
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1370/13

Appellant with counsel and Mr. Muhammad Jan, GP with Said

Badshah, ADO (Legal) for the official respondents and clerk of counsel.for
U

private respondent No7Present. The learned Member (Judicial) is on 

official tour to D.I.Khan, therefore, case is adjourned to 23.06.2015 for

1.4.2015

arguments.
■i'

MEMBER

Appellant with counsel and Syed Badshah, ADO (Legal)23.06.2015

alongwith Addl. AG for the respondents present. Arguments

could not be heard as learned Member (Judicial) is on leave. To

come up for arguments on 02.09.2015.

Member

A

Counsel for the appellant and Mr. Muhammad Jan, GP for 

respondents present. Counsel lor the appellant requested for
arguments

02.09.20I5

fol­ioadjournment. come up

on

0^
Member

t

s.

I



r ■

; Cir\
\:\

^ : :

Appellant with counsel, Mr. Muhammad Adeel Butt, AAG 
; . . . ■ . ...

with Khursheed Khan, SO, Javed Ahmad, Supdt. and Said Badshah,

ADO for official respondents and private respondent No. 4 with 

counsel present. Due to incomplete Bench, case is adjourned to " 

25.11.2014 for arguments. Till then status quo is extended.

.i.,
:

\26.09.2014
y

MEMBER
i

25.11.2014 Appellant in person, Mr. Muhammad Jan, GP with 

Khursheed K'han, SO lor the official respondents and private 

respondent No. 4 in person present. The Tribunal is, 

incomplete. To come up for the same on 31.12.2014.
\

\
\\\

\

\
\\

31.12.2014 Appellant in person, Mr. Muhammad Adeel Butt, AAG 

with Said Badshah, Sup?dl. and Mosam Khan, AD for the official 

respondents and Clerk jlo counsel for private respondent No. 4 

present. The Tribunal is incomplete, 'fo come up'for the 

23.2.2015.
same on

/

•
■*:

'im-
■ -1

23.2.2015 Appellant with counsel, Mr. Muhammad Jan, GP
\ •

with Bakhshish Elahi, ADO for the official respondents 

private respondent No. 4 with counsel present, 

learned Judicial Member is on official tour to D.I.Khan, 

therefore, case is adjourned to 1.4.2015 for arguments.

The

(h

MEMBER

: •

\ .



1370/13

Appellant with counsel, Mr. Muhammad Jan, GP 

with Said Badshah, ADO and Khursheed Khan, SO for the 

official respondents and clerk to counsel for private 

respondent present and stated that his senior is busy in the. 
august Supreme Court of Pakistan. To come up for arguments 

on 19.5.2014. Till then status quo is extended. /

6.5.2014

MEMBERMEMteR
Appell^ in person, Mr. Muhammad Jan, GP with19.5.2014

\Khursheed Khan,^SO for the official respondents^ and private 

respondent in person present. Parties need time to^produce his 

counsel. To come up for arguments on 16.6.2014. Till then 

status quo is extended.
t zmber‘I

MEMB,\, y
iX

/

Counsel for the appellant, Mr. Muhammad Jan, GP with
• ■ I ■ I . ' .

Said Badshah, ADO and Khursheed Khan, SO for the official
1 [

respondents and private respondent No.4 present. [The learned 

Judicial Member is on leave, therefore, arguments cquld not be 

heard. To come up for arguments on 16.7.2014. Till then status 

quo is extended. \A\

16.6.2014

MBERAUiMBER

-4 .

Appellant with counsel, Mr. Muhammad Jan, GP with 

Saeedur Rahman, ADO for official respondents aitd clerk to 

counsel for private respondent No. 4 present. Senior counsel tor 

private respondent No. 4 is not available and request made on 

his behalf for adjournment. To come up for ^arguments 

26.09.20-14. Cill then status quo is extended.

16.7.2014

on

MEMBERMEMB



■

- 'i
Appell^t in person, Mr. Muhammad Jan, GP with Roz 

Wali Khan, ADO^ Mosarh^Khan, AD for the official respondents No. 

1 to 3, Private respondent No.' 4 in person and Musharaf Ali, A.D
if'.' • >'**'(Admn) in personlpresent atod submitted Affidavit, which is placed on 

file. Letter datedt20.2.20'l4;also received from the respondent No. 2. 
Copies handed over'; to,:opposite sides. To come up for further 

proceedings/further'^g^ents on the point of mai/itainability on 

19.3.2014. Till then status^lio is extended.

. 24.2.2014

MBER
i.

Appeilant with counsel and Mr. Muhammad Jan, 

GP with Khursheed Khan, SO & Bakhsheesh Elahi, Assistant 

for official responderits’ and private respondent No.4 in person

present. Respdndeht No. 4 also in person present. Counsel for
1 -

private respondent':;No. 4 submitted an application for
■

summoning respohdents No. 1, 2 & 5 in view of order sheet 

dated 31.1.2014 for examining them on Oath. Copies handed 

to counsel .’for the appellant, learned GP and 

representatives..^To jPdme up for further arguments on the 

point of maintainability as well as reply/arguments on 

application on ;8.4:S()f4. Status quo is extended till the date

19.3.2014

over

■i-i.

fixed.

IVE^

F'S'

Appeji^Lin-person, AAG with Muhammad Abbas, DDEO 

for official Itespiond^ts and private respondent No.4 in person 

present. Reply/of r.esppndents No.l, 2, & 5 on application of private
Due

8.4.2014.

n<IV'

respondent Nb,4-^recewed. Copies handed over to opposite side, 
to strike of the- barv counsel for the parties are not available. To 

up for argumVntfeiV,&§.2014. Till then status quo is extended, j
:ome

t'u
, T

.y- i-

imm
MEMBER-5-
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■#'

Appellant in person, Mr. Muhammad Adeel Butt, AAG with
■ ■§ '

Roz Wali Khan, DEO (M) Haripur for the official respondents and 

private respondent No. 4 in person present. Reply on behalf of
Iappellant to the application of private respondent No.4, received. 

Copy handed over learned AAG and private respondent No.4. To 

come up for argumems on the point of maintainability as weli as other 

proceedings on 31.1.2014. Till then status quo is extended./f

13.1.2014

I

MEMB

MCounsel for the appellant and Mr. Muhammad Jan, GP

Khursheed KhanJ SO and Mosam Khan, AD for respondents No. 1
‘M''

& 2, Mr. Roz ^ali Khan, DEO (M) Haripur (respondent No.3) 

himself and pri^te respondent No. 4 with counsel present. Reply 

to stay application on behalf of respondent No. 3 received. Copy 

handed over to counsel for the appellant. Arguments, on the point 

of maintainability? of the appeal, partly heard.

31.1.2014

Duriri^the course of arguments, it was pointed out by
'M-the learned counsel for private respondent No. 4 that the 

departmental appeal was not filed before the proper forum and 

rejection order ;|was passed by an incompetent authority i.e. 

Assistant Director (Admn) Directorate of E&SE, Peshawar and 

prima-facie is fake and factitious.

•1
y

Perusal of the record reveals that the official respondents 

in their written reply also stated that the departmental appeal andf-
order passed there upon seems to be factitious, however, no 

affidavit was submitted on this point, hence they are directed to 

furnish proper affidavit in this respect. Similarly, respondent No. 5 

i.e. Assistant Director (Admn) E&SE Directorate, Peshawar is also
fdirected to appear in person and explain his n )sition. To come up 

for further proceiedings/arguments on the poijjit of maintainability 

of the appeal ori.^4.2.2014.
\

'EMBERMEMBE



i ; r.\

i. '•V-’

t\/ •■. 'if-

Appellant wittf counsel and Mr. Muhammad Adeel 

Butt, AAG with Rozwali Khan, DEO Haripur for. the official 

respondents present and requested for further time. Private 

respondent No. 4 with counsel present and reply on main appeal as , 

well as stay application filed. He also submitted application for 

dismissal of the case on the point of maintainability. Copies ; 

handed over to counsel for the appellant. To come up for written 

reply on main appeal as well as stay application on behalf of-the 

official respondents and reply on behalf of the appellant, on 

application of private respondent No. 4 and arguments ;on 

18.12.2013. Till then status qou is extended.

25.11.2013

'•

V

\

'me; ;ER
v

1

18.12.2013. Appellant with counsel, Mr. Muhammad Adeel 

Butt, AAG with Khursheed Khan, SO, Mosam Khan, AD and 

Said Badshah, ADO for the official respondents No. 1 to,3 and ' 

private respondent No. 4 with counsel present. Written reply on 

behalf of respondents No. 1 to 3 received. Copy handed over to 

counsel for the appellant. Counsel for the appellant requested 

for time to file reply to application submitted on behalf of 

private respondent No. 4. To come up for reply/arguments on 

application of private respondent No.4, and arguments oiji stay 

application on 13.1.2014. Till then status quo is extendeiy

MEMB MEMB
*

Y

.:h
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\
■ > \•>v \

3().()9.2()I3 Counsel for the appellant present and heard on preliminary. 

Contended that the appellant has not been treated in accordance with

the law/rules. The impugned transfer cancellation order dated

20.09.2013 is politically motivated. He further contended that the

rejected order dated 23.09.2013 is a non-speaking order which is.the 

violation of section 24-A of General Clauses Act and was passed by
i'

incompetent authority. Points raised at the Bar need consideration.

.1 •

i cx9 > The appeal is admitted to regular hearing subject to all legal 

objections/limitation. The appellant is directed to deposit the security 

amount and process fee within 10 days. Thereafter, notice be issued 

to the respondents. Counsel for the appellant also submittedI
- ^ ^

an

'L. application for suspension the operation of impugned order dated

20.09.2013 and 23.09.2013 till the disposal of main appeal. Notice of

application also be issued to the respondents for reply/arguments. To 

come up for written reply on main appeal on 25.11.2013 as well as"A
reply/arguments on application on 09.10.2013.-\1

Inber.

be put before the Final Bench30.09.2013 . This case ’ for further proceedings.

\
4.

Appellant with counsel, and Mr. Muhammad Jan, GP with 

Khursheed Khan, SO, Mosam Khan, Supdt and Muhammad . 
Abbas, DDEO Haripur for the official respondents present and 

requested for time. None is available on behalf of private 

respondent No. 4. Fresh notice be issued to him through 

registered post. To come up for written reply on main appeafas

q:.10.2013.

well as reply/arguments on stay application ^n 25.11.2013. 

ntained till the date fixed.Status quo be m. 2

MEMBERMEMBE

t.A
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Form- A :■
s.

FORM OF ORDER SHEET >

Court of

1370/2013Case No..
V

Date of order 
Proceedings

S.No. Order or other proceedings with signature of judge or Magistrate

i;
■I1 2 3
.i
a

26/09/2013 The appeal of Mr. Ishtaq Ahmad resubmitted today by 

Mr. M. Asif Yousafzai Advocate may be entered in the Institution 

Register and put up to the Worthy Chairman for preliminary 

hearing.

V-'1 i

RE
2 This case is entrusted to Primary Bench./for preliminary 

hearing to be put up there on
\\.s

■ ■<

\

i
s

4',

.s'' ">S-

''f.
j

/ .i>.
•T".

''1

V - j*< X
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1

the appeal of Mr. Ishtaq Ahmad PET, GMS Kachi Haripur received today i.e. oh 24.09.2013 is 

ihcompfete on the following scores which is returned to the counsel for the appellant for completion 

arid resubrhission within 15 days.

1- Copy of proper rejection order of departmental appeal is not attached with the appeal 
which may be placed on it.

ys.T,0^5No.

72013.Dt.
V

REGISTRAR 
SERVICE TRIBUNAL 

KHVBER PAKHTUNKHWA 
PESHAWAR.

Mr.MiAsIf Yousafzai Adv. Pesh.

•>
;

1 f

!
i

■5

B
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
*'.?v

Bio/2013APPEAL NO-

^ Ishtaq Ahmad. Vs Education Deptt:

INDEX,

S.NO DOCUMENTS ANNEXURE PAGE
Memo of appeal. 1-3
Stay application.2- 4-5

3- . Order dt. 14.9.2013 A 6
Charge report.4- B 7

5- Cancellation order 20.9.2013 C 8
Appeal. & Rejection order.6- D 9
Posting policy.7- E .10-13

8- Vakalat nama 14.

APPELLANT

ISHTIAQ AHMED
THROUGH;

M.ASIF YOUSAFZAI 
ADVOCATE.

TAIMUR ALI 
ADVOCATE

1;:

........... / V *. J,



f. BEFORETHEKPK SERVICE TRIBUNAL PESHAWAR

13?.APPEAL NOi /2013

Ishtaq Ahmad (PET) 
GMS Kachi Haripur. Appellant.

VERSUS

1) The Secretary Education (E&SE) KPK Peshawar

2) Director Education (E&SE) KPK Peshawar

3) District Education Officer, male ,(E&SE) Haripur

4) Faridoon kJian (PET) GMS Kheri Haripur Respondents.
VWlWj) ^ , E.cAAXflesiX'.^ve KcuaJtO V'-

5-

/

APPEAL UNDER SECTION 4 OF THE KPK
SERVICE TRIBUNAL ACT AGAINST iTHE
ORDER DATED 23,9.2013 WHERE BY ^THE
DEPARTMENTAL APPEAL AGAINST THE
ORDER DATED 20,9,2013 HAS BEEN REJECTED
FOR NO GOOD GROUND

PRAYER IN APPEAL

J
ON ACCEPTANCE OF THIS APPEAL THE ORDER DATED 
23.9.2013 MAY BE SET ASIDE WITH THE DIRECTIONS TO 
THE RESPONDENTS TO RESTORE THE POSTING ORDER 
OF APPELLANT AT GMS KACHI HARIPUR DATED 
14.9.2013. ANY OTHER REMEDY WHICH THIS AUGUST 
TRIBUNAL DEEMS FIT THAT MAY ALSO BE XwARDED IN 
FAVOUR OF THE APPELLANT M



R.SHEWETH:

1. That the appellant after completing more than 4 years tenure at GMS 
Kachi, Haripur vide order dated 14.9.2013. The private respondent who 
completed more than 8 year was transferred from GMS Kachi to GMS 
Kheri Haripur in place of the appellant. Copy of order is attached as 
Annexure - A

2. That the appellant took over charge in pursuant in the above mention 
order on 16.9.2013. copy of charge report is attached as Annexure - B

3. That the order dated 14.9.2013 was cancelled due to political interference 
which is evident from the endorsement made at NO.l & 2 of order dated 
20.9.2013. Copy of the order is attached as Annexure - C

4. That the appellant submitted departmental appeal on 23.9.2013 but the 
same has been rejected for no good ground on 23.9.2013. The rejection 
order is recorded on the departmental appeal of the appellant. Copy of 
appeal & rejection order is attached as Annexure - D

5. That now the appellant come to this august Tribunal on the following 
ground amongst the others.

GROUNDS :

A. That the order 20.9.2013 And 23.9.2013 are against law, facts, norms of 
justice and material on record therefore liable to be set aside.

B. That the impugned cancellation order dated 20.9.2013 is politically 
motivated order and such political interference has strongly been 
condemned by Supreme Court of Pakistan in its various judgments.

C. That the appellant’s tenure at GMS Kachi was just 4 days. Thus the 
impugned order dated 20.9.2013 was premature.

D. That the impugned order dated, 20.9.2013 is against and in total 
violation of the government posting and transfer policy dated. 15.2.2003 . 
copy of the posting band transfer policy is attached as Annexure- E

E. That the even the rejection order dated 23.9.2013 is a non-speaking order
which is the violation of section 24 A of General Cjlauses Act and 
Supreme Court judgment reported as 1991 SCMR-2330. J-f.

F. That the order dated 23.9.2013 and 20.9.2013 are against the principles 
laid down by Hon’ble Supreme Court of Pakistan in Case of Anita Turab.

G. That the appellant seeks permission to advance other proofs and grounds 
at the time of hearing .



It is therefore most humbly prayed that appeal of the appellant may 
be accepted as prayed for.

appellan;
.i'-

ISHTIAQ A
THROUGH;

M.ASIF YOUSAFZAl 
ADVOCATE.

TAIMUR ALI 
ADVOCATE

!

B
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE 

TRIBUNAL, PESHAWAR.

Appeal No. /2013

Ishtiaq Ahmed V/S Education Department.

APPLICATION FOR SUSPENDING
THE OPERATION OF IMPUGNED
ORDER DATED 20.9.2013 and
23.9.2013 TILL THE DISPOSAL OF
MAIN APPEAL.

RESPECTFULLY SHEWETH:

That the appellant has filed Service Appeal along-with 

application in which no date has been fixed so far.
1.

2. That the appellant has a good prima facie case and 

all the three ingredients are in favour of the 

appellant, because the appellant has been made to 
suffer due to political interference.

3. That the impugned order has been passed in violation 
of Government Policy.

That the ground of main appeal may be considered 

as integral part of this application.
4.

That, if the impugned order has not been suspended, 
then the appellant would become mentally torture.

I. •

That the impugned order has been passed by the 

respondent, which is illegal and violation of rules.

5.

6.
V

1
tiU 5 ' B.



•'

I That the appellant has not been relinquished the 

charge of the post till the date and there is no legal 
hurdle in suspending the impugned order.

7.

It is, therefore, most humbly prayed that the 

impugned order dated 20.9.2013 and 23.9.2013 
may be suspended till the disposal of main appeal. 
Any other remedy, which this august Tribunal 
deems fit and appropriate that may also be 
awarded in favour of appellant.

i/U 'APPELLAN^jJl 
Istiaq Ahmed

THROUGH:

( M. ASIF YOUSAFZAI ) 
ADVOCATE, PESHAWAR.

AFFIDAVIT:

It is affirmed and declared that the contents of this'Application are 
true and correct to the best of my knowledge and belief.

DEPONENT



PH-No. 0995-610] 78, 610268

Consequent upon the recommendation of competent authority the 

following Adjustment of teaching staff of Elementary & Secondary Education 

Haripur is hereby ordered as mentioned against the name of each, on their own 

pay &: grade in the bet interest of public services with immediate effect.

Name with DesignationS.No RemarksFrom To
Mr Fardoon Khan PET GMSKachi GMS Amgah 6ViceS,No01

d02

Mr,Shahid PET GMS Amgah GMSKheri Vice S.No02

03
Ishtiaq Ahmad PET: yice.S.No ijGMSKheri GMSKachi

Note:-
1. Charge reports should be submitted to.all concerned.
2. No TA/DA is allowed to any one.

— sd —

Distinct Education Officer (Male) 
HaHpur

/ V Io9/201S^EndstNo. Dated

Copy of the above is forwarded for information and necessary action to the

01, The Senior District Accounts Officer Haripur.
02. The Principal / Headmaster concerned. f )
03. The Officer record file. /, yf/

, I

"NI0 district Education Officer (Male) 
Haripur
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PH No. 0995-610178, 610268

on
office order No 8830-32 Lted 12/^^^'^^''^ ^ Education KPK this
to GMSKheri uiceishL PET s i I

ceismaq PET IS hereby canceled with immediate effect

Note:

No TA/DA or TG is allowed.
2- Charge report should be submitted to

1-

qU concerned

■sd/-
^strict Education Officer 

(Male) Haripur

Dated: ‘HAP/

lA
Endst: No. /
Cc: /2013

4- Office record file.

awer..

r

1 ^ 01 '^trict Education Officer 
(Male) Haripur

-

0^
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GOVERNMENT OF N.W.F.P
establishment & ADMINISTRATION DEPARTMENT 

(REGULATION WING)

NO.SOR-l(E&AD)M/85(VoI:U)

Dated the Peshawar the 15"'.February,2003.

1- All Administrative secretaries to Govt: of NWFP,
The Secretary, to Governor, NWFP.
The Secretary to Chief Minister, NWFP.
All Heads of Attached Departments in NWFP. v
All the Heads of Autonomous/Semi Autonomous Bodies in N^FP. 
All Distt: Co-Ordination Officer/Politieal Agents in NWFP.
The Registrar Peshawar High Court Peshawar.
All Distt: & Session Judges in NWFP.
The Secretary NWFP Public Service Commission, Peshawar.
The Director Anti-Corruption Establishment, Peshawar.
The Secretary Board of Revenue, NWFP, Peshawar.
The Registrar, NWFP Service Tribunal, Peshawar.

2-
3-
4-
5-
6-
7- \,

. 8-
\9-
\' 10-

If-
12-

SUEJECT: POSTING/TRANSFER POLICY OF THE PRnVTNrJA T
GOVERNMENT

Dear Sir,

I am directed to refer to the subject noted above and to say that in super- 
session of all policy, instructions issued in this behalf, the competent authority 
has approved the following Ppsting/Transfer Policy: -

1.

i) All the posting /transfer shall be made strictly in the public interest and shall 
not be abused/misused to victimize the Government Servant.

All Government servants are prohibited to exert political, Administrative or 
any other pressure upon the posting /transfer authorities for seeking posting 
transfer of their choice and against the public interest.

All contract Govt: employees appointed against specific posts cannot be 
posted against any other post.

IV) The normal tenure of posting shall be three years subject to the condition that 
for the officers/officials posted in unattractive areas, the tenure shall be two 
years and for the hard areas the tenure shall be one year. The unattractive and
hard areas will be notified by the govemihent. '

ii)

iii)

v) Months of March and July- fixed for posting/transfer of the
officers/officials excluding the officers in B-19 and above in the Province. 
Posting/transfer in Education and Health Departments shall be made in March

are
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while the remaining departments shall m’ake posting/transfer in july.There

Lm me Ch.?f
VI) mile making posting/transfers from settled area to FATA vice-versa specific 

approval of the Governor NWFP needs to be obtained. ^

vii) Officers may be posted 
domicile

executive/administrative posts in the Distt: of theiro, Po,,„ :srs“srcr4»ri;r.
posted at a place where a Police Station (Thana) of his area/residence is 
Situated.

■viii) No posting/transfers of the officers/officials 
made.

Regarding the posting of husband/wife, both in the Provincial Services efforts 
where possible would be made to post such persons at one station and this will 
be subject to the public interest.

on

on the detailment basis shall be

ix)

X) All posting/transfers authorities ttiay facilitate the posting/transfers of 
unmamed female Govt; Servant at the station of their residence of their 
parents.

xi) Officer/officials except DCGs and SPs who are due to retire within one year 
may be posted on their option, on posts in the Distt: of their domicile and be
allowed to serve there till retirement.

In terms of Rule-17 (1) and (2) read with schedule-UI of the Govf of NWFP 
Rules of Business 1985, transfer of officers shown in column 1 of the 
ollowing table, table shall be made by the authorities shown against 

officers in column 2 thereof: -

xii)

each

COLUMN-1 COLUMN-2

Outside the Secretariat.

I. Officers of the all Pakistan 
Unified Group i.e, DMG, PSP 
including Provincial 
Officers in BPS-18 and above.

Chief secretary in consultation with 
the Establishment Deptt. With the of 
the Chief Minister.Police

2. Other officers in BPS-17 and 
above to be posted against 
scheduled posts or posts normally 
held by the APUG, PCS (EG) and 
PCS (SG)

3. Head of attached Deptt; and other 
officers in B-I9 & above in all the 
Deptt:

-aXTEStiJB
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In the Secretariat. Chief Secretary with the approval 

of the Chief Minister.■j

4. Secretaiies.

5. Other ofilccrs and above the rank 
of Section Officers:-■ of the Deptl:Secretary

concerned.
a)- Witlnn the same Deptt:

Chief Secretary/ Secretary 
Establishment.b)-Withm the Secretariat from 

one Deptt: to another.

6. Officers -up • to the rank of 
Superintendents.

Secretary of the Deptt: concerned.

a)- Within-the same Deptt:
Secretary of the Deptt: in consultation 
with the Head of Attached Deptt:

b)- To and from Attached Deptt:

Secretary Establishment

c)-. Within the Secretariat from one 
Deptt: to another.

xiii) While considering the posting/transfers proposals all the concerned authorities 
shall keep in mind the following:-

a) . To ensure the posting of proper persons on proper posts the’ aimual
confidential reports, past and present record of service, performance on 
post held presently and in the past and general reputation with focus on 
integrity of the concerned officer/officials be considered.

b) . Tenure on present post shall also be taken into consideration and the
posting/transfers shall be in the best public interest.

xiv) Government servants including . Distt: Government employees feeling 
aggrieved: due to the orders of posting/transfers authorities may seek remedy 
from the next higher authority/ the appointing authority as the case may be 
brought an appeal to be subrnitted within seven days of the receipt of such 
order. Such appeal shall be disposed of within, fifteen days. The option of. 
appeal against posting/transfers orders could be exercised only in the 
following cases:-

premature posting/transfers or posting/transfers in violation of this 
policy.

Serious and gr^ve personal( humanitarian) grounds.

0-

ii)-

To streamline the posting /transfers in the Distt; Govt: and to remove any 
imitant/confusions in this regard the provision of Rule 25 of the NWFP Distt: 
Govt: Rules of Business 2001 read with schedule-IV thereof is referred. As 
per schedule-IV the Posting /Transferring authorities for the officials/officers 
shown against each are as under: -

2.
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Jr _____ Authority
Provincial Govt:

OfficersS.No/■

/ .. CoordinationPosting of Distt;
Onicer and Executive Distt: Officer

1-/
/

in a Distt:
Provincial Govt:Posting of Distt: Police Officer.2-
Provincial Govt:Other officer in BPS-17 and above3-

postednn the Distt:
Executive Distt: Officer in
consultation with Distt: 
Coordination Officer. ____

Official in BPS-16 and below.4-

As per Rule-25 (2) of the Rules mentioned above the Distt: Coordination ^ 
Department shall consult the Govt: if it is proposed to:- ...

transfer the holder of the tenure post before the completion of his tenure or
extend the period ofhis tenure; and . . ^
Acquire an officer to hold charge of more than one post for a period
exceeding two months.

3.

a)-

b)-

I am directed further to request that the above noted policy may be strictly 

observed/implemented. ' . _
4.

Your Faithfully,

Sd/xxx
(GHULAM JALANI ASIF) 
ADDL: SECRETARY(REG:)

dated Peshawar the 15.2.2003.Endst:NO.SOR-l(E&AD)l-l/85
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VAKALAT NAMA

NO. /20

IN THE COURT OF

o
'4rf^A/iAD ^ ',__ (Appellant)

(Petitioner)
(Plaintiff)

V

VERSUS
Oi=^ ^ ^ a) (Respondent)

(Defendant)
O

^ fry ) -i/yyfe,
6/

Do hereby appoint and constitute; >*/, >1s/f Yousafzai, Advocate, Peshawar, to 
appear, plead, act, compromise, withdraw or refer to arbitration for'me/us as my/our 
Counsel/Advocate in the above noted matter, without any iiability for his defauit and 
with the authority to engage/appoint any other Advocate/Counsel on my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all 
sums and amounts payable or deposited on my/our account in the above noted matter. 
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the 
proceedings, if his any fee left unpaid or is outstanding against me/us.;

Dated /20
(CLIENT)

ACCEPTED:
/'CZ\,

M ASIF YOUSAFZAJ

-r

OFFICE:

Room # FR-8, 4^^ Floor, 
Bilour Plaza, Peshawar, 
Cantt: Pesha\A/ar 
Cell: (0333-9103240)
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V,mbIfORE the KHYBER PAKHTUNKHWA service tribunal PESHAWAR
-i

Service Appeal No. 1370 /2013

Ishtiaq Ahmad, PET Appellant

Versus

The Secretary Education (E&SE), 
Khyber Pakhtunkhwa and others. Respondents.

INDEX

BBi iBiiexiire
1. Memo of Reply with Affidavit 1-4

Reply to Stay Application 
with Affidavit2. 5-6

3. Copy of order 17.09.2012 Reply/A 0-7
4. Wakalat Nama

Respondent No.4 
(Fariilpon Khan)

Through

Khush Dil Khan 
i^dvoca^ Peshawar
9-B, Haropn Mansion, 
Khyber Bazar, Peshawar. 
Cell #091-2213445Dated: ^ S / 10/2013

&
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. '^I^FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1370 72013

Ishtiaq Ahmad, PET Appellant

Versus

The Secretary Education (E&SE), 
Khyber Pakhtunkhwa and others;. Respondents.

REPLY ON BEHALF OF RESPONDENT N0.4 
(FARIDOON KHAN, PET, GMS KACHI). I

Respectfully Sheweth,

Preliminary objections.

I. That the appeal in question is not sustainable under 

the law and rules on subject and liable to be 

dismissed in limine because departmental appeal 

of the appellant was not rejected by the appellate 

authority i.e. Director Education (E&SE), 

Peshawar rather the same was manipulated ,and 

rejected by Assistant Director (Adrnin), 

Directorate of Elementary & Secondary Education, 

Khyber Pakhtunkhwa, Peshawar who is neither 

appellate authority nor competent otherwise, j

II. That the appellant has not come with clean hands. 

The material facts have been concealed by him 

malafidely, advertently and cheating with the 

Hon'ble Tribunal. Thus the appeal is liable to be 

dismissed in limine.
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III. That the appellant has no cause of action as he is 

liable to serve anywhere in the district.

IV. That the appeal has not been framed in accordance 

with law and rules on subject and not tenable. .

Reply to Facts:

Para No. 1 of the appeal is correct to the extenl! that 

by order dated 14.09.2013 passed on j the 

recommendation of political authority by; the 

Respondent No.3 thereby answering Respondent 

was transferred from GMS Kachi to GMS Amgah 

while ftn other teacher Shahid PET from GMS 

Amgah to GMS Kheri and appellant was adjusted 

from GMS Kheri to GMS Kachi but on 17.09.2012 

another order was issued by the Respondent No.3 

thereby the name of Shahid PET was deleted. This 

order was not shown by the appellant |and 

concealed it from this Hon'ble Tribunal malafidely 

(Copy of order dated 17.09.2012 Annex:- 

Reply/A). Hence rest of the contents of para are 

denied.

1.

2. Incorrect and against the facts so denied. The 

answering Respondent is still working against his 

original post in GMS Kachi.

3. The Respondent No.3 has rightly canceled the 

order dated 14.09.2013 by his subsequent order 

dated 20.09.2013 as the same was not warranted 

by the rules and policy on subject.
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4. It is incorrect and cheated the Hon'ble Tribunal for
i

the reason that a departmental appeal has notjbeen 

submitted properly in accordance with Khyber 

Pakhtunkhwa Civil Servants (Appeal) Rules, ^986 

to the appellate authority (Respondent No.2) While 

in very clandestine manner the rejection order 

recorded on the face of appeal by Assistant 

Director (Admn) who is neither appellate authority 

in the case nor competent otherwise so! the 

appellant did all these malafidely just to approach 

earlier to this Tribunal on the basis of fake order.

5. Para No.5 of the appeal needs no comments.

Reply to Grounds:

A. The order dated 23.09.2013 is false j and 

maneuvered by the appellant. Thus this appeal is 

not competent and maintainable as neither' the 

departmental appeal has been filed before' the 

appellate authority properly and if filed then] the 

statutory period of 90 days has not lapse fromj the 

date on which the such appeal was preferred which 

is a mandatory requirement of the law on subject.

B. Incorrect so denied.

C. Incorrect so denied.

D. Incorrect.

E. There is no such departmental appeal filed by the 

appellant and the departmental appeal is attached 

with the appeal is fabricated shown rejected by |the
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Assistant Director (Admn) who is not the appellate 

authority. !

F. Incorrect.

It is, therefore, humbly prayed that on acceptance 

of this reply, the appeal of appellant may kindly be 

dismissed with costs.

Respondent No.4, 
(F^r^doon Khan)

Through

Khush M Khan, 
y Advocate,

^upretfie Court of Pakistan.
Dated: ^ h / 10/2013

Counter Affidavit

I, Faridoon Khan, PET, GMS Kachi, Haripuf do 

hereby affirm and declare on oath that the contents of this 

reply are true and correct to the best of my knowledge 

and belief and nothing has been concealed from i this 

Hon’ble Tribunal.

■IDeponent

Go

vy
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bIfORE the KHYBER PAKHTUNKHWA service tribunal PESHAWAR

Service Appeal No, 1370 /2013

Ishtiaq Ahmad, PET Appellant

Versus

The Secretary Education (E&SE), 
Khyber Pakhtunkhwa and others.. Respondents.

REPLY TO APPLICATION REGARDING THE 
INTERIM RELIEF.

Respectfully Sheweth,

Preliminary objections.

That the application is not maintainable under the 

law and rules on subject. i

I.

II. The applicant has no cause of action.

III. That the applicant has not come with clean hands 

and concealed the material facts from this Hon'ble 

Tribunal.

Reply to Facts:

1. No need of answer.

2. That applicant has no good prima facie case and 

not a fit case for granting interim relief!in all 

respect.
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3. That the appeal of appellant is not competeni; and 

maintainable as neither the stipulated period of 90 

days has been lapsed nor the appeal was disposed 

off by the competent . authority. Thus the 

application is also not sustainable and liable to be 

dismissed. i

/■

4. Denied.

Denied.5.

6. Denied.

7. Incorrect and denied.

■IS

It is, therefore, humbly prayed that on acceptance 

of this Reply the application for interim relief may kindly 

be dismissed.

Counter Affidavit

I, Faridoon Khan, PET, GMS Kachi, Haripuf do 

hereby affirm and declare on oath that the contents of this 

reply are true and correct to the best of my knowledge 

and belief and nothing has been concealed from this 

Hon’ble Tribunal.

r

:yDeponent

• -.il
■n

I•a

• .-hi,

• 'j
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OF THE. mTmCTEEUm Tim OFFEM(MM£.)

Susbsuitional Order
In continuation to this office order issued under Endst: No.8830-32 dated 

14.09.2013, the following subssuitional order is hereby made on the terms and 

condition in original order.

Remj'kswith ToS.No. Name
_____ Designalion
01. ^ Faridoon Khan PET

From

GMSKachi GMSKheri Vice S.N0.02

Ishtiaq Ahmed'PET GMSKachiGMS Kheri Vice S.No.i02.

Note: 1- Mr. Muhammad Shahid PET GMS Amgah is^altoib^d to continue his 

services ciL his original station as usual.

District Education Officer 
Hainpur

oi/e/Yi(
ated:Endst: No..

Cc:
The Account Branch of local office. 
The Headmaster concerned. 
Official concerned.
Office record file.

1.
2.

3-
4-

District Education'Officer 
Haripur



, WAKALAT KAMAm

----- ---

IN THE COURT OF

Appellant(s)/Petitioner(s)

VERSUS

^ (O^Ok

I/W»^ do hereby appoint
Mr. Khush Dil Khan, Advocate Supreme Court of Pakistan, in the above 
mentioned case, to do all or any of the following acts, deeds and things.

Respondent(s)

1. To appear, act and plead for me/us in the above mentioned case in 
this Court/Tribunal in which the same may be tried or heard and 
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions, 
appeals, affidavits and applications for compromise or withdrawal 
or for submission to arbitration of the said case, or any other 
documents, as may be deemed necessary or advisable by them for 
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of,,and issue receipts for, all moneys that may 
be or become due and payable to us during the course of 
proceedings.

AND hereby agree:-

That the Advocate(s) shall be entitled to withdraw from 
the prosecution of the said case if the whole or any p^ 
of the agreed fee remains unpaid.

a.

In witness whereof I/We have signed this Wakalat Nama 
hereunder, the contents of which have been read/explained to 
me/us and fully understood by me/us this , j______

Attested & Accepted by
Signature of E^cecutants

Khush Dil Khan,
v Advocate,

St^ferOeCourt of Pakistan/

9-B, Haroon Mansion 
Khyber Bazar, Peshawar
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Service Appeal No. 1370/2013
fKi:u

:■

Mr. Ishtiaq Ahmed, PET GMS Kachi District Haripur (Appellant)li-'-
■;!

Hi
IP-' VERSUS

1. The Secretary (E & SE) Department, K.P.K Peshawar.

2. The Director of (E & SE) Department, K.P.K Peshawar.

3. The District Education Officer (M) District Haripur.

4. Faridoon Khan PET GMS Kheri District Haripur.
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lill (Respondentsr-i-
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‘'<KSi :i|r BHl'OR THE KHYBER PAKHTUN KHAWA SERVICE TRIBUNAL
PESHAWAR '

I

Service Appeal No.1370/2013

(Appellant)Mr. Ishtiaq Ahmed, PET GMS Kachi District Haripur

VERSUS
'V.

1. rhe Secretary (E & SE) Department, K.P.K Peshawar.

2. The Director of (E & SE) Department, K.P.K Peshawar.

3. The District Education Officer (M) District Haripur.

4. Faridoon Khan PET GMS Kheri District Haripur.9
(Respondents)

Respectfully Sheweth:-li.
. -F.

The respondent No. 1,2 & 3 respectfully submit the joint Para wise reply/comments towards the 
appeal tiled by the appellant.hs follows:- i I!

V'.-

Preliminary Objections

i1 - I'he appeal is not maintainable, under the Law.

2- The Appellant has no cause of action.

3' The Appellant has not come to this Honorable Service Tribunal with clean hand.

4- fhat the Appellant has got no locus standi to file the instant appeal, j

5- fhe Appellant has concealed the material facts from this Honorable Court, hence liable to
be dismissed. . I

6- fhat the Appellant has filed the instant appeal on malafide motives. I

7- That the Appellant has filed the instant appeal just to pressurize the Respondents.

REPLYVCQMMENTS ON FACTS:- i

-v:Mm. i
I
i

■i I
V

H'
5 )!1 - Correct to the extent of transfer order dated 14-09-2013. However it is pertinenet to 

mention that upon the joint application dated 13-09-2013 by appellant'and respondent 

No.4, the competent authority was pleased to issue the said order. (The copy of the joint 
application is marked as Anexure —A). In this regard order was issued vide Endst 

No.8830-32 Dated 14-09-2013, but another teacher namely Mr. Shahid PET transferred 

to GMS Kheri being aggrieved with the said order, prefen'ed departmental appeal and 

consequently the substitutional order was issued on even No. & dated.(Copy of 

substitutional order is marked as Anexure B) |
2- No comments. I

3- In correct, the competent authority has issued the order in accordance with Law/rules etc.

ISign:"-iv-;
i

I44 V
...A

•• 'r . t
4

II" ■A

ii
■ %

&.1
.t?rI

B
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4- Incorrect, the appeal of the appellant was not submitted before the comfjetent authority i.e 

the Director E&SE K.P.K Peshawar. It is pertinent to mention here that the appellant neither

i

ii' submitted his appeal before the competent authority nor it is rejected byjthe competent 

authority. Hence the service appeal of the appellant is premature and liable to be dismissed. 

(Copy of appeal marked as annexure —C) |

H REPLY / COMMENTS ON GROUNDS:-liif I
, A. Incorrect, the order dated 20-09-2013 was made purely on merit and in accordance with 

the Principles of equity. . '

B. In correct, the impugned cancellation order dated 20-09-2013 is based on the Principles

of the equity and was issued due to unwillingness of the privte respondents as he prayed 

for to be transferred to GMS Amgah instead of GMS Kheri. *

C. In correct, the detail is given in the above Para “B”. *

0. In correct, the impugned order is a cancellation order and is not an order of posting or 

transfer. I

E. No comments. i

F. That the order dated 23-09-2013 and 20-09-2013 is based on the principles of equity.

G. That the respondents also see the permission of the honorable court toj adduce further

points and facts at the time of arguments. !

IIIf
lit

I
1T||[

I

ilf
kAnv.

ai
■ft® ■ii'

IB- i'
■i'■I i

Prayer iv
iS

In the Light of above facts it is humbly prayed that the Appeal of the Appellant devoid of 

legal footing, merit may graciously be dismissed with cost please.
ili ' tf-
lip-fiptr

11 Respondents;

fi,
lit

1 - The Secretary Elementary & Secondary Education Department 

Khyber Pakhtun Khawa Peshawar.

(Respondent No. 1) 5^1

ap.
If

-i
i ■;

I

iftr'w
■V. ii

2- The Director Elementary & Secondary Education 

Khyber Pakhtun Khawa Peshawar.

(Respondent No.2)
/Vi\ pi

!
>1.

L
■j

Wlk
ia

;■ .

{

I

3- 4 he District Education Officer (M) District Haripur. 

(Respondent No.3)
■7#1^

fSf
•V :

.'i
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/77 continuation to this office order issued under Endst: No.8830-32 dated 

14.09.2013, the following subssuitional order is hereby made on the terms and 

condition in original order.
•f—

S.No. Name 
Designation 
Faridoon Khan PET

with From RemrksTo
i

GMSKachi GMSKheri Vice S.No.0201.

Ishtiaq Ahmed- PET GMSKheri GMSKachi Vice S.No.i02.

Note: 1" Mr. Muhammad Shahid PET GMS Amgah is^attoibed to continue his 

services at his original station as usual. /

€
District Education Officer 

Haripur)

Endst: No. ated:

Cc:
The Account Branch of local office. 
The Headmaster concerned. 
Official concerned.
Office record file.

1.
2.
3-

' 4-

•(r?
District Education Officer 

Haripur
K1/ ;

/V

' V .'J"
i ■O’ -17

/A ! /I-
; /•/ /LA

i- ■a
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i
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bSfORE the KHYBER PAKHTUNKHWA service tribunal PESHAWAR

Service Appeal No. 1370 72013

Ishtiaq Ahmad, PET Applicant/Appellant

Versus

The Secretary Education (E&SE), 
Khyber Pakhtunkhwa and others.. Respondents.

Application for dismissal of the appeal on the point of 
maintainability.

Respectfully Sheweth,

1. That in this case the appellant filed the photobopy 

of departmental appeal dated 23.09.2013 addressed 

to Respondent No.2 as appellate Authority an'd on 

the same date on the face of the departmental 

appeal recorded rejection order by the Assistant 

Director (Admn:) addressed to DEO (Male) 

Haripur. Neither the departmental appeal has been 

properly framed under the Khyber Pakhtunl-Tiwa 

Civil Servants (Appeals) Rules, 1986 nor the sLme 

was disposed off by the appellate authority rather 

rejected by a strange officer of the Departrnent 

which indicates that the appellant have got 'this 

order in very clandestine manner which is no order 

in the eye of law.

i'

. It

L

2. That thus in this case neither a period of 90 days 

has lapsed not the same was rejected by the 

appellate authority, therefore, the appeal is not 

maintainable and sustainable under the Provision

hi



c
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of (a) of the Section 4 of the Khyber Pakhtunkhwa 

Service Tribunals Act, 1974. !

It is, therefore, humbly prayed that on acceptance
i .

of this application, the appeal of appellant may kindly be 

dismissed with costs as not maintainable under the law.

Applicant/ 
Respondent No.4. 
(FWidoon Khan)

Through

Khush Dil Khan,
\Advoca|e, 

S&pfeme iCourt of Pakistan.
Dated: Jr / 10/2013

Affidavit

I, Faridoon Khan, PET, GMS Kachi, Haripuf do 

hereby affirm and declare on oath that the contents of this 

application are true and correct to the best of ! my
I

knowledge and belief and nothing has been concealed
I

from this Hon’ble Tribunal. '

Deponent

*
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.-:.4

APPEAL NO. 1370/13.

Ishtiaq Ahmed. Education Deptt:Vs

REJOINDER ON BEHALF OF APPELLANT.

R.SHEWETH.

PRELIMINARY OBJECTIONS:
All objections raised by the respondents are incorrect and 

baseless. Rather the respondents are stopped to raise any 'objections 

due to their own conduct. More over the respondent no.5 has 

rejected the appeal, therefore he should file his reply to defend 

himself.

FACTS:

Admitted correct by the respondents. However it is added that 
the order dated. 17.9.2013 was never communicated to

I

appellant because, the appellant took over charge on 

16.9.2013 in pursuance to order dated. 14.9.2013. Therefore 

the stance of the respondents is incorrect, especially that of 
private respondent.

1-

Admitted correct by the official respondents however, the 

reply of the private respondent is not correct.
2-

Incorrect while para-3 of appeal is correct. The attached 

annexure shows that the said order has been issued due to 

political interference and not according to law and rules, 
especially when the Govt; has already circu ated the 

instructions on 27.2.2103.

3-

Incorrect. The appellant filed appeal before the Director 

Education which was rejected by Asstt: Director (Admin) who 

has been arrayed as respondent No.5 and who under the law

4-

1



'A-
;

required to file his reply. More over the . Responded No. 2 

should be a\A/are of the functions of his subordinates. The 

appellant was refused his appeal and under the law the 

appellant was having only the remedy to go before the 

Tribunal.

■(

•I

GROUNDS:

Incorrect while para-A of the appeal is correct. More over as 

explained in para-4 above of this rejoinder.
A-

Incorrect while para-B of the appeal is correct. The order is 

politically motivated and premature.
B-

Incorrect while para-C of appeal is correct. The charge report 
proves that the appellant tenure was just 4 days.

C-

Incorrect while para-D of appeal is correct. The respondents 

have violated the posting /transfer policy of the Govt; as well 
as Circular dated. 27.2.2013.

D-

Admitted correct by the official respondents wherea's the reply 

of the private respondent is not correct as explained in para-4 

above.

E-

Incorrect while para-F of appeal is correct.F-

Legal.G-

It is therefore most humbly prayed that the appeal of the appellant 
may be accepted as prayed for.

APPELLANT

THROUGH;

M.ASIF YOUSAFZAI 
ADVOCATE.

,1D
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AFFIDAVIT.
v._
J

1

It is affirmed that the contents of this appeal and replication 

are true and correct.//•

DEPONENT.

B
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

APPEAL NO. 1370/13.

Ishtiaq Ahmed. Education Deptt:Vs

REPLY TO APPLICATION ON BEHALF OF APPELLANT.

R.SHEWETH.

PRELIMINARY OBJECTIONS:

1- The application is not sustainable as the respondent No.5 has 

not yet filed his reply.
2- The application is based on malafide intentions to save the skin 

of the respondent No.5

FACTS:

Incorrect. The appeal was properly addressed to respondent 
No.2 but rejected by the respondent no.5. Thus keeping in 

view the legal position, it was an appellate order on the appeal 
of appellant and the same fact has been admitted by official 
respondents in reply to Para-E of their comments. The 

appellant was having only the remedy to go before the 

Tribunal in appeal as the rejection order was passed by the 

respondent No.5 on his appeal. Thus if any violation is made 

that is on the part of the official respondents which cannot be 

attributed to appellant.

1-

Incorrect hence denied. More over as explained in para-2 

above. It is also added that the appeal is now mature during 

the pendency of appeal.
It is therefore most humbly prayed that the application in hand 

may be rejected.

2-

a i',-
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APPELLANT /RESPONDENT. ;
f

THROUGH:

i -
M.ASIF YOUSAFZAI 

ADVOCATE.

!

AFFIDAVIT.

It is affirmed that the contents of this reply are true and 

correct.

DEPONENT.

ij
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR.

oklD/^ /2014No. /ST, Dated

To:

The Assistant Director (Admn) , 
Elementary & Secondary Education, 
Peshawar.

Subject:- SERVICE APPEAL NO. 1370/2013, ISHTIAQ AHMAD VERSUS 
THE SECRETARY EDUCATION tE&SEVKPK PESHAWAR ETC.

i.

I am directed to say that the above mentioned Service Appeal was fixed 

for before the learned Member Bench oh 31.1.2014. On the same' date, the learned 

Members have passed the following order, which is sent for further necessary action:-

i

“Counsel for the appellant and Mr. Muhammad Jan, GP 
Khursheed Khan, SO and Mosam Khan, AD for respondents No. 1 & 2, 
Mr. Roz Wall Khan, DEO (M) Haripur (respondent Np.3) himself and 
private respondent No. 4 with counsel present. Reply to stay application on 
behalf of respondent No. 3 received. Copy handed over to counsel for the 
appellant. Arguments, on the point of maintainability of the appeal, partly 
heard.

X
4 ■

During the course of arguments, it was pointed out by the 
learned counsel for private respondent No. 4 that the departmental appeal 
was not filed before the proper forum and rejection order was passed by an 
incompetent authority i.e. Assistant Director (Admn) Directorate of E&SE, 
Peshawar and prima-facie is fake and factitious.

i

Perusal of the record reveals that the official i respondents in 
their written reply also stated tha.t the departmental appeal and order 
passed there upon seems to be factitious, however, no affidavit was 
submitted on this point, hence they are directed to flimish proper affidavit 
in this respect. Similarly, respondent No. 5 i.e. Assistant Director (Admn) 
E&SE Directorate, Peshawar is also directed to appear, in person ^and 
explain his position. To come up for further proceedin'gs/arguments.on the 
point of maintainability of the appeal on 24.2.2014.

Sd/- MEMBER Sd/- MEMBER”

KHYBER PAKHTUNmWA SERVICE 
TRIBUNAL, PESHAWAR

■ ••

I
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t-'-'Managing-Director, O.G.D.C>L^.<V/Najmul-Has8an ■ - -‘'891 -* 
.' Kaqvi (Sardar Muhammad.Raza Khan, 1)

Tribunals Act (LXX of 1973)
^^. 4—Civil Procedure .Code (V of-1908), O.VII,' R.ll---Premature I 
• j^^l—Filing of appeal before expiiy of ninety days—Penalty of 
(^pulsory rctirem^t, setting aside'of-'-Civil servant was compulsory 

from service but Service'Tribunal allowed appeahand set aside 
^-penalty—Plea raised by the - authorities iwas,that ciyil servant had j 
died appeal.after eighty days from filing of departmental.represemation, | 

the appeal wps -premature .the. same n^rited dismissal by. Service ^ 
Tribunal—Validity—If at the initial stage, by serious omission,' the 
dacly return, of appeal was avoid.ed and the cause of action was allowed 
(o'^mature during pendency of appeal and on the fag end of proceedings, 
tbe'appeal was dismissed on the ground that the initial submission was 
premature, such volte face if taken by Service Tribunal,' could not be 
endorsed under any canon of justice—-Premature'matters were not bad 
but simply premature and must be relurned~-Failure to return the appeal 
debarred the Tribunal to subsequently jeopardize rights and bona fide 
claims of civil servants—Service Tribunal was required to return the 
appeal at the very first instance, if such course was not adhered to, then 
the Tribunal subsequently could not damage the civil servant on the 
grounds of prematurity of appeal when the same had become mature 
during the pendency allowed by Service Tribunal itself—Service 
Tribunal had rightly declined to dismiss the appeal on the score of - 
prematurity—Appeal was dismissed, fp. 893J B

(c) Ser\ice Tribunals Act (LXX of 1973)—.

—S. 4—Penalty of compulsory retirement, selling aside of— 
Discrimination—Departmental inquiry was initiated against eight officers 
but the respondent civil servant was only condemned who was 
conipulsory retired from service just 4 days prior to his 
superannuation—Service Tribunal allowed the appeal and set aside the 
penally—Validity—No action was taken against other officers under 
inquiry on the ground that he was to retire after about four months—If 
such reason could prevail with the authorities with regard to that other 
ufficcr, it was equally available for the respondent civil servant who was 
mmpulsorily retired 4 days before his superannuation—Service Tribunal 
bad rightly concluded that the penalty awarded to respondent civil 
servant was clearly discriminatory and his retirement was expedited mala 
fide despite the fact that after 4 days he was to retire on 
^iiperannuaiion—Supreme Court declined to interfere with the judgment 
passed by Service Tribunal as the same was unexceptionable—Appeal 
»as dismissed, (pp. 894. 895| C & D

Shah Abdul Rashccd. Advocate Supreme Court with Syed Amjad 
Dy. Admn. Officer (O.G.D.C.) for Appellant.

!^§a^reme ccruRT:M0imiLY REVIEW^ -tv

a long-time as graveyard. .-Therefore, he was assumed,,to 
cMScd/to be its owner who.could not fUc a suit^ for 
in respect of some other land on the^basis of ownership.in the.SlO^ 
Deh and contiguity. In dtte, present case, the appellants; had^pW 
their right of pre-empUon over the suit-land and the suit of.lhe appeU^ 
was righUy decreed by the trial Court as weU as by the First Appellat 
Courf: Therefore, the impugned judgment of the High^ Court is:nc

rrai;r

r-.'.'l i

i*, I

j -u
sustainable at law:" • ' .-VI

6. - For the foregoing reasons, this appeal is .allowed and^lfe 
imputed-judgment, dated .23-2-2001 of the High Court .is .set. 
Consequently, the judgments and decrees of the trial .Court as wel^ 
that of the Fkst Appellate Court'arc restored. No order (is to

Appeal allowedj

1 tv 3

I! M.H./N-42/S
-•rj'

•^1 i

. :2005 SC MR 890

(Supreme Court of Pakistan)

Present: Sardar Muhammad Roza Khan and SUan Shakirullah Jan, JJ:

MANAGING DIRECTOR. OIL AND GAS 
DEVELOPMENT COMPANY LTD.—Appellant i

versus

Syed NAJMUL HASSAN NAQVI—Respondent

Civil Appeal No.662 012001, decided on 28th February, 2005.

(On appeal from the judgment, dated 23-6-2000 passed by the 
Federal Service Tribunal, Islamabad in Appeal No.l675(R) of 1999).'

(a) Service Tribunals Act (LXX of 1973)—
___s. 4__Civil Procedure Code (V of 1908). S.80 & O.VII, R.li-^
Premature appeal—Effect—Any suit or cause of action which is 
premature, docs not entail dismissal of that cause but it results into 
rejection under O.VII, R.II C.P.C. that docs not operate as res 
judicata—If appeal before Service Tribunal is premature, it should be 
returned by Registrar so as to be rc-submiiicd after maturity of cause of 
action, (p. 893| A fi

Abdullah Bhai’s case PLD 1964 SC 106: Muhammad Usman’s^ 
case PLD 1983 SC 436: Syed Aflab Ahmed's case 1999 SCMR 197;^ 
Pakistan International Airlines Corporation’s care 1999 PLC (C.S.) 1539^ 
and Sui Southern Oas Company Limited's case 2003 PLC (C.S.) 796

J c .1 -••j
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/ 892 SUPREME COURT MONTHLY RBVIEWf {Vol. XX3D
* ■'1^ :

. Hafiz S.AvRehman, Advocate Supreme Co^ for.Rwpondg,
• ,iDale of hearing: 28th February, 2005.

“ judgmiot’

^ r Ma^ging^^irector, O.G.p.e. Ud; v. Najmil Hassan 89^^ 
Naqvi (Swdar Muhammad Raza Khan, J) ' -

^ causes of acUoh,if-premature ;can be overlooked if those become 
p,tore during pendency, of the cause. This Court comprising of Mr 
l*5tice k.Kl CorhcUus, Mr. Justice ,B.2:-Kaikaus- and Mr.. Justice . 
IfjQioodur Rahman in Abdullah Bhai's case PLD 1964 SC 106-113 had 
fjtegorically observed that it was open for the Court to have decreed the. - 
foii which was premature when it was filed but where the cause of action
iDitufed during the pendency of the suit.

i•t

> ' -S' -..y
• ti iiX—i n

»t.- . •‘‘f

.:SARpi^^ MUHAMMAD RAZA KHAN,, J.-- Oil snWfS 
Development Company Limited, Islamabad has challenged, after leave
the Court,-the. judgment, dated 23-6-2000 of learned-Federal .Seiti
Tribunal whereby,^ on acceptance of the appeal of Syed Najamul H^j. 

. Kaqvi,' his compulsory retirement from service was set aside.'

,-r-

5. The aforesaid verdict though available mfield, in principle this
^ ; ^ , Court comprising Of two Honourable Judges in Muhammad Usman’s

.2. The xespondent joined the con^any on 23-971982%$ , I SC'436 did not agree to the hearing of a premature
Chief Geologist ^d in due course became a Manager ^B-21)'when/ I Tribunal under section 4 of the Service Tribunals Act.
12-12-1998 he was served with a charge-sheet leveiling the allega'tions» I development would indicate that this rule was relaxed in

• misconduct.’ An jnquiry was .held amd ult^teiy' it was found that t? I Ahmed’s case 1999 SCMR 197 by holding that-where no
charges yf,^misconduct were p^ved. Accordingly, vide^-ofiKt I provision or statutory rule providing a right of appeal or
memorandum dated 13-8-1999 he was made to rkire'from service | ^•^''^nt laws of the appellant, he is
compulsorily. His appeal before the Service Tribunal succeeded I ^ Period of 90 days in order to
hence this appeal. ' ’ I resort to the Service Tribunal. Similar view was taken in Pakistan

: I Intemational Airlines Corporation 1999 PLC {C S ) 1539 that if the
3. Uamed counsel for the appellant challenged the J very j provision of appeal or representation is available in the statutory rules of

maintainability of appeal before the Tribunal on the ground that h wu j « corporation or statutory body, the employee shall have to file such 
premature and was filed without waiting.for a period of 90 days after I appeal but where the rules are not statutory the emolovees can direcilv 
filing of appeal or representation before the higher dcpartmenti! J resort to the Service Tribunal. In the insiani case the Oil and * 
authority. The learned counsel drew analogy from section 80 of the Civir Development Company is not possessed of any statutory rules and hcncc 
Procedure Code where no suit against Government could be filed before | the appeal before the Tribunal could be filed dirccUy either wiihoui filinn 
the expiry of two months next after notice in writing, as conicmplaterfb, I any appeal or representation before the departmental authority or withoui 
the sccuon itself. It was vehemently asserted by the learned counselthat waiting for a period of 90 days The latest view of this Court ‘n th' 
any suit brought in contravention of sccUon 80. C.P.C. was bound to be j behalf is given in the case of Sui Southern Gas Comoanv Linili«i 7noi 
rejected under Order VII. rule 11 of the C.P.C. and could notibs I PLC (C.S.) 796. « v^ompany Limited 2003
enicriained by the Court. That identical was the case of appeals to be 
filed under section 4 of the Service Tribunal Act. ■

i:
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6. With regard to the stringency of the rule involved 
another view of the matter , we have

4. Wc believe that the one in hand is a matter squarejy akin to to I Premature, docs not email the dismissal of^tL/c'aus^b^Hrrcmlis^inio 
civil law and that is why the learned counsel also consciously s6u^^^ j rqection under Order VII, rule 11 CPC that docs not oocratc as 
protcciion under the provisions of section 80. C.P.C. Still, wc caacw Nicaia. We arc, therefore, of the firm view that if an aoDMl before a 
avoid making expression that the condition of prematurity involved untb | Service Tribunal is premature, it should be returned by the Rceisirar so 
section 80. C.P.C. as well as under section 4 of the Scr%icc Tribunal ] w to be rc-subiniiicd after the maturity of the cause of action Quite an 

. Act is of hypcr-tcchnical nature. Ugislaturc having realized this facl'iff j anomalous silualioo would it be that on the one hand and ai ih- • 'i- ! 
amended the section in the year 1962 by adding proviso to the cffcct'tli*: I flage, by serious omission, the timely return of appeal is avoided aild'ihl. 
if a premature suit is instituted without such notice or in contravenudb^^ J «usc of acUon is aUowed to mature during pcndracv and on thr nh 
the provision of section 80. C.P.C.. the Coun shall allow not ksi'ibv 1 band, at the fag end of proceedings, it is dismissed on the around ihai 
three months to the Government to submit its written siatcment.yttP I Jc iniijal submission was premature. Such, volte face if taken bv ihe 
logic behind the issuance of notice under section 80. C.P.C. of provilri j Tribunal cannot be endorsed under any camm of justice Th i 
lime to Lhc Government is covered by allowing it three months lime after I remains that premature nialters arc not bad but simplTorcmaturc and 
the Institution of suit, to file written siaicmcnt. This carries an ideafli' J ®usi be returned. Failure to do so debars the Tribunal to subscuucoav

J IWpardizc the rights and bona fide claims of the appellants We.

A

t

B

I .
sew*

I.I1 ■«'



i-j Abdul Hameed v. MuzamiTHB 
^assaduq Hussain Jiltani, J)SUPREME COURT Monthly REVIEW-* [v6i. J005894

-a 11 For all the afo^e8aid reasons, it was rightly concluded that the -
....... .awarded to^the respdndenl did not commensurate with the s^

clearly discriminated and lus
. therefore, conclude that a premature appeal before the Tribunal req 
to be returned at thevcry first instance. If this course of:aciioni 
adhered to, the Tribunal subsequently, cannot damage the appellt 
grounds of prematurity'of appeal when .the* same had become ni 

; during the pendency allowed the Tribunal itself. The Tribunaii |
. instant case, has rightly declined to dismiss the appeal on this score! 

moreover, this objection was not taken before the Tribunal eiihera 
filing any epneise statement. • ^ i|

7; Coming to the factual aspect of the case concerning charged 
misconduct and the manner those were tackled with by the Tribunal.j 
would take up the charge concerning Gas Dehydration Plant, la | 
charge 8 officers were under inquiry and the respondent was held lUb 
being member of the Evaluation Committee. The learned Tribunal iX 
rightly concluded that on the one hand, the respondent was not a menw 
of Evaluation Committee consisting of 5 members namely, Mr. Ain- 
Din Siddique, Mr. Jaffar Mohammad.‘Mr. Ghulam Abbas Nakai,
Qamar Saecd Awan and Muhammad Alhar. It may be remarked at 
stage that Mr. Qamar Saeed Awan was exonerated for not being^ 
member of the committee while he was very much the member the— 
whereas, the respondeiit was condemned though not a member at aU.*
This was an act of discrimination as well.

8. No action was taken against Mr. Qamar Saeed Awan on tb 
ground that he was to retire ot 7-1-1999. If such reason could previil 
with the authorities qua Mr. Qamar ASaced Awan, it was equally 
available for the respondent.as well who also was to retire on 17-8-199?.
The height of discrimination is that Mr. Qamar Saeed Awan wai 
accordingly exonerated but the respondent was compulsorily retired onjjf 
4 days before his superannuation.

9. Concerning the charge about appointment of a consultant, it ii_ (5) Punjab Pre-emption Act (1 of 1913)— 
rightly observed by the Tribunal that the same appointment of consulud. 
was dropped on 27-4-1995 by the competent authority and the 
committee did not lake any final decision. There were many officm. 
senior to him in the committee and the final decision never rested w^^' 
the respondent.

10. Regarding Gas Transport Pipeline the allegation against tbei 
respondeni was that he facilitated the procurement of a Piprlioc at a very 
high cost, depriving the corporation of the benefits of a fair.a^/: 
transparent competition. Suffice it to say for negation of charge that 1^ 
decision to adopt the gallop lender was taken at the level of Chaimu^^^. 
the Minister and the Prime Minister. It was fanplemcnled through 
decision of Chairman O.O.D.C. and the period of 15 days after
tender was determined by the Chairman himself. ^

II? ■. icnalty
wafeipTdhS^.Sa^ly'despUe the faetthit after 4 days he ^ 

^10 retire on. superannuation. In the circumstances, the judgment of 
^ Tribunal bmng^Tinexceptionable is maintained and the appeal is 
l^by dismissed.*-^;':^-

* was
’I •'
't

Appeal dismissed. . .

A ’( . 2005SCMR895

[Supreme Court of Pakistan]

• Present: Sardar Muhammad Roza Khan and 
Tassaduq Hussain Jillani, JJ

ABDUL HAMEED and others—Appellants

versus
MUZAMIL HAQ and others—Respondents

Civil Appeal No.982 of 2001, decided on 8lh March, 2005.

(On appeal from the judgment, dated 21-3-2001 passed by 
Lahore High Court, Lahore in R.S.A. No. 192 of 1988).

(a) Waiver—

—Defined, [p. 900] A

Black’s Law Dictionary ref.

iT , >

Ic I

2
Z3

<a
.a3 ’ji.-
u
A
B
u

—Ss. 4 & 21—Right of pre-emption—Principle of implied waiver— 
Applicability—Pre-emptor was son of vendor who was aware of 
transaction—Amount received by the vendor was deposited by pre- 
enqrtor in bis account—Pre-emptor claimed superior right of pre-emption 
on the basis of being son of vendor—T!©al Court decreed the suit In 
bvour of pfc-cmplor but Appellate Court dismissed the suit—Judgment 
and decree passed by Appellate Court were set aside by High Court in 
exercise of second appeal—Plea raised by vendee was that the pre- 
eoqrtor had waived bis right of pre-emption—Validity—Evidence 
showed that the pre-emptor was aware of transaction, he was iniimaic 
e>ough to the vendor and in the event of expression his desire to 
purchase the suit-land, the vendor would have sold it to him but he 
allowed the sale lb take place—Sale price was deposited in personal

■ I
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DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION KHYBER 
4PAKHTUNKHWA PESHAWAR.

t -*

m

■• .k-..

V Khyber Pakhtunkhvya’Servicej
' 'f'*' * * . « ' . . « «, ^ . ; •'“. ’’r

Tribunal, Peshawar. .

'5r'

Subject:- SERVICE APPEAL NO. 1370/2013. ISHTIAQ AHMAD' VERSUS THE 
MCRETARY EDUCATION (E&SE) KPK PESHAWAR ETC.

Memo,
Kindly reforenco your letter No. '178/ST dated 04-02-20'14 addressed to Assistant 

Director (Admn) of this Directorate on the subject cited above.

In this connection it is elaborated that the version of the learned counsel for 

private respondent No. 4 is not based on facts. The Assistant Director (Admn) is a very 

responsible officer of this office. He is supposed to be an authorized officer to dispose off routine 

issues/appeals etc: in exigency of service pertaining to administration and establishments 

matters received in this office from time to time with the prior approval/consent of the 

undersigned.

'p.
A

So far as the question of disposal of departmental appeal dated 23-09-2013 in 

respect of Mr. Ishtiaq Ahmad PET GMS Kachi District Haripur and order passed there upon is 

concerned, it is clarified that the very appeal was disposed off by the Assistant Director (Admn) 

i.e. respondent No. 5 genuinely so directed to him by the undersigned. There is nothing of the 

sort as pointed out by the learned counsel for private respondent No. 4.

Keeping the above factual position into consideration, it is requested that the 

Assistant Director (Admn) respondent No.5 may please be exempted from attendance in person 
on 24-02-20'! 4. jj

Director Elernentary & Secondary 
Education, Pakhtunkhwa Peshawar

rj''T;cior

IKI

«
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1370 /2Q13

Ishtiaq Ahmad, PET Appellpt

Versus

The Secretary Education (E&SE), 
Khyber Pakhtunkhwa and others.. Respondents.

APPLICATION UNDER SECTION 7 SUB SECTION 2 OF THE KP 
SERVICE TRIBUNAL ACT, 1974 READ WITH RULE 13 OF THE KP 
SERVICE TRIBUNALS RULES, 1974 FOR SUMMONING 
RESPONDENTS NO.l, 2 AND 5 IN VIEW OF ORDER SHEET DATED 
31.01.2014 FOR EXAMINING THEM ON OATH BEFORE THIS 
HON’BLE TRIBUNAL.

Respectfully Sheweth,

1. That Respondent No.4 has filed an application for dismissal'of the 

appeal No.1370/2013 on the point of maintainability on the grounds that 

neither Departmental Appeal has been properly framed under the Khyber 

Pakhtunkhwa Civil Servants (Appeal) Rules, 1986 nor the same \vas
I

disposed off by the appellate authority rather rejected by Respondent No.5 

who is not the appellate authority and as such there is no' departmental 

appeal in true sense and this plea is also supported by the answering 

Respondents in para 4 of their comments. i

service

'I2. That the application was fixed for arguments on the single point of 

maintainability for 31.01.2014 and on the very date during |the course of 

arguments this Hon'ble Tribunal has observed that the Respondent 

Department has also taken the same plea in their respective reply of para 4 

of the appeal therein they candidly denied of the department appeal of the 

appellant but no affidavit was filed by the answering Respondents so they 

were directed to furnish proper affidavit in this respect and Respondent 

No.5 was directed to appear in person and explain his position.

j

That on the date of hearing i.e. 24.02.2014 non of the official Respondents 

has furnished the requisite affidavit as per order sheet dated 31.01.2014 

while Respondent No.5 has filed affidavit which is not s'eemed to be
A
'h

■Mu



2

> genuine for the reason that the signatures^ affixed on the affidavit and on 

the Departmental Appeal are quit deferent. However a letter 

No.2895/AD(Lit; II) dated 20.02.2014 filed on behalf of Respondent No.2 

which is also not seemed to be genuine because the signature of 

Respondent No.2 affixed on the reply is quit deferent from the signature of 

this letter. In addition, there is no provision in the law and rules 

empowering the authority to delegate its power/authority to any 

subordinate for the decision of departmental appeal of an aggrieved civil 
servant. !

That the appellant has not come to Hon'ble Tribunal with clean hands and 

is committing a fraud with this Hon’ble Tribunal with the connivance of 

official Respondents which is not only an illegal act but al|so a criminal 
one.

4.

5. That in such situation the personal attendance of Respondents No.l, 2 and 

5 is necessary in order to examining them on oath to' resolve the 

controversial issue in the interest of justice and fair play. *

It is therefore humbly prayed on acceptance of this application, Respondent No.l, 

2 and 5 may kindly be summoned and examined them on oath ini this Hon'ble 

Tribunal. i

Aoplkant/Respondent No.4
Through

Khushdil Khan,
. Advocate, 
\§uprem^^GOurt of Pakistan

Affidavit

I, Faridoon Khan, PET, GMS Kachi, Haripur, do hereby affirm’and declare 

on oath that the contents of this application are true and correct to the best of my 

knowledge and belief and nothing has been concealed from this Hon’tile Tribunal. K-

.Hi''

i Deponent
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i^lFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1370 /2013

Ishtiaq Ahmad, PET Applicant/Appellant
k-"'

Versus

The Secretary Education and others Respondents.

APPLICATION FOR EARLY HEARING

v;Vy

Respectfully Sheweth,

That titled appeal is pending before this Hoh'ble 

Tribunal and is fixed for hearing on 25.11.2013.

1.

That matter in question is of urgent nature 

pertaining to transfer and status quo order' was 

issued by this Hon'ble Tribunal.

2.

It is, therefore, humbly prayed that on acceptance 

of this application, the appeal may kindly be accelerated 

to an early date than the date already fixed.

Applicant/ 
Respondent No.4. 
(Faddoop Khan)

Through

Khush Dil Khan, 
Advocate,

eme Court of Pakistan.
Dated: A ^ / 10/2013

Affidavit

I, Faridoon Khan, PET, GMS Kachi, Haripur do 
hereby affirm and declare
application are true and correct to the best of my 

|j knowledge and belief and nothing has been concealed 
// from this Hon’ble Tribunal.

on oath that the contents of this

..... •

V



Before the khyber PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR 

Service Appeal No. 1370/2013

Ishtiaq Ahmad, PET Applicant/Appellant
Versus

The Secretary Education and others Respondents.

APPLICATION FOR EARLY HEARING

Respectfully Sheweth,

1. That titled appeal is pending before this Hon'ble 

Tribunal and is fixed tor hearing on 25.11.2013.
/

2. That matter in question is of urgent nature 

pertaining to transfer , and status 

issued by this Hon’ble Tribunal.

. .i

i
5quo order was . . ' ^

i
3-

It is, therefore, humbly prayed that on acceptance
of this application, the appeal may kindly be accelerated

early date than the date already fixed.to an

Applicant/ ^ 

Respondent No.4. 
(Ra^^idoofi Khan)

y
I

'I
Through I

-i

Khush Oil Khan, 
Advocate,

i
i.

eme Court of Pakistan.Dated; ^ ^ / 10/2013

Affidavit

I, Faridoon Khan, PET, GMS Kachi 
hereby affirm and declare
application are true and con'ect to the best of 
knowledge and belief and nothing has been 
from this Hon’ble Tribunal.

Haripur do 
oath that the contents of thison

my
concealed

■iL

jDeponent
v-

k
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DIRECTORATE OF ELEMENTARY & SECrtNrriARY EDUCATION KHYRPtC^Ulf ‘5fr" 
PAKHTUNKHWA PESHAWa¥ ------------------_ hvjin

S'

No /AD (Lit: II)

Dated Peshawar the 2^/ 77014
f

To.
The Registrar,
Khyber Pakhtunkhwa Service 
Tribunal, Peshawar.

Subject:- SERVICE APPEAL NO. 1370/2013. ISHTTAO AHMAD VERSUS the 
SECRETARY EDUCATION (E&SEI KPK PESHAWAR ETC.

Memo,
Kindly reference your letter No. 178/ST dated 04-02-2014 addressed to Assistant 

Director (Admn) of this Directorate on the subject cited above.

In this connection it is elaborated that the version of the learned counsel for 

private respondent No. 4 is not based on facts.

responsible officer of this office. He is supposed to be an authorized officer to dispose off routine 

issues/appeals etc: in exigency of service pertaining to administration and establishments 

matters received in this office from time to time with the 

undersigned.

The Assistant Director (Admn) is a very

prior approval/consent of the

So far as the question of disposal of departmental appeal dated 23-09-2013 in 

respect of Mr. Ishtiaq Ahmad PET GMS Kachi District Haripur and order passed there 

concerned, it is clarified that the very appeal
upon IS

disposed off by the Assistant Director (Admn) 

i.e. respondent No. 5 genuinely so directed to him by the undersigned. There is nothing of the 

sort as pointed out by the learned counsel for private respondent No. 4.

was

Keeping the above factual position into consideration, it is requested that the 

Assistant Director (Admn) respondent No.5 may please be exempted from attendance i 

on 24-02-2014.
in person

Director Elementary & Secondary 
Education, Eakljitu^hwa Peshawar 

EleiTientary s Secondary Education 
%bgr RiidtiunKhwa Peshawgr

(Ay '' \}^

Ufsterml-StaffCorrespondance 26-08-2013.doc
Ui

I- C:\Users\Hi
181
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ECONDARY EDUCATTOIV i^hvrbp

-r''- • ■

No. . / ^ /AD (Lit: II) 

Dated Peshawar the JL'C?

>

/2014 / ■ •pTo.
The Registrar,
Khyber Pakhtunkhwa Service 
Tribunal, Peshawar.

Subject:- 1370/7013, ISHTTAO APT^^AT. 
SECRETARY EDUCATION (E&SEI KPK PFSHAWAR KTC. VERSUS THF > .;

•V
Memo,

Kindlyl reference your letter No. 178/ST dated 04-02-2014 addressed 

Director (Adnm) of t|Tis Directorate on the subject cited above.

In thisj connection it 

private respondent No. 4 is not based

to Assistant

is elaborated that the version of the learned counsel for 

on facts. The Assistant Director (Admn) is a very 
responsible officer of, this office. He is supposed to be an authorized officer to dispose off routine

issues/appeals etc: in exigency of service pertaining to administration and establishments 

matters received in I this office from time to time with the prior approval/consent of the
\ undersigned.\
\\ So far as the question of disposal of departmental appeal dated 23-09-2013 in\\

respect of Mr. Ishtiaq Ahmad PET GMS Kachi DisV

trict Haripur and order passed there upon is\
concerned, it is clarified that the very appeal 

i.e. respondent No. 5jgenuinely so directed to hi
disposed off by the Assistant Director (Admn)

m by the undersigned. There is nothing of the 
sort as pointed out bj^ the learned counsel for private respondent No. 4.

Keeping the above factual

was

position into consideration, it is requested that the 
(Admn) respondent No.5 may please be exempted from attendance in personAssistant Dir^ector 

on 24-02-2014.

Director Elementary & Secondary 
Education, Pakhtunkhwa Peshawar

Director 
Secocdaii'

\

C:\UsersVHp\DesktopM;nisterial StaffCoiTespondance26-08.2013.doc
181
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^ BEFORE THE KHYBER PAKHtUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1370/013

i-

Ishtiaq Ahmad, PET GMS Kachi District Haripur (Appellant)

Versus

The Secretary Education (E&SE) 
Khyber Pakhtunkhwa and others (Respondents)

REPLY/REJOINDER TO AN APPLICATION FILLED BY RESPONDENT N0.4
ON BEHALF OF RESPONDENT NO. 2

Resnectfullv Sheweth.

1. This Para of the application (Annex-A) is related to record of the Court. However 

it would not be out of place to mention here that the present application is not 

affected one from the affidavit (Annex-B) as submitted by respondent No.5 in 

compliance with the direction of this Honorable Court wherein the deponent 

admitted the fact that the remarks addressed to DEO (M) E&SE Haripur on the 

face of the departmental appeal (Annex-C) were written and signed by him as per 

direction of the Director (E&SE) Khyber Pakhtunkhwa Peshawar. While it is also 

pertinent to mention here that the “para-wise reply” to the appeal as per
(Annex-D) as mentioned in this para was prepared by the office of the DEO (M) 

E&SE Haripur and was ignorant of the facts and as a result replied para 4 of the 

appeal by denying the remarks of respondent No. 5. Hence the applicant has no
¥'•

prima facie to file this application.

2. As mentioned iri'para above the reply was prepared by the office of the DEO 

(E&SE) M Haripur while the departmental appeal of the Ishtiaq Ahmad PET 

referred to above was submitted directly to the Director E&SE Peshawar. Hence 

the District Education Officer Haripur was ignorant of said appeal.

3. The statement of the applicant i.e respondent No.4 is misleading one, baseless, 

against the material on record and facts. The affidavit filled by respondent No. 5 

is genuine and original one. The signatures as mentioned in this para has been 

owned by respondent No. 5 while it is also pertinent to mention here that in



response to letter of the Registrar Service Tribunal Peshawar (Annex-E) the letter 
of the Director E&SE (Annex-F) addressed to the Registrar Service Tribunal 

Peshawar is also genuine and signed by the sitting Director (E&SE) while the 

“para-wise reply” to the appeal referred above was signed by the then In charge 

Director E&SE namely Mr. Shamas Khan Ex-Additional Director (now retired) 

who was competent to sing the said reply whenever the incumbent Director E&SE 

IS out of station. Hence nothing has been done against the rules. Hence the request 

of the applicant i.e responded No.4 is not proper and expedient. ‘

This para is also incorrect to the extent that the respondents did not have any

intention to commit a fraud .The statement of the applicant in this para is false and 

futile one.

-V

4.

5. Incorrect the affidavit referred in (Annex-A) submitted by the Respondent No. 5
is sufficient for the said purpose. While the respondents seek the permission to 

adduce more ground and proofs at the time of hearing. And the respondents 

kindly be allowed to make necessary correction in “para 4” of the “para-wise 

reply” as per (Annex-C)

may

In view of the above, it is requested that this Honorable Tribunal may very graciously 

be pleased to dismiss the application in hand in favor of the respondents

Respondents.

1. Secretar^lementary & Secondary Education Department, 
Khyber Hakhtunkhwa, Peshawar. - 
(Respoiydent No. 1) y\

2. Directoi Elementary & ^condary Education, 
Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 2)

Assistant Director (Adran)
Directorate Elementary & Secondary Education, 
Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 5)

3.
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Service Appeal iNo. 1370 72013

l,sliliai.| AIiiiukI, • Appellant

VC1'.SILS

The Sccrclary Bducalion (E&SPI), 
Jvliyhcr PaklUunkhwa and oLliers.. ■IKespondenis.

Al’I'i.lCA’l'ION UNDICK Sli’-C'l'lON 7 Slili SICCl.'ION 2 OK THIl KP 
SlCkVICK I'RIIJUNAL ACT, 1974 READ WITH RULE 13 OF THE KP 
SERVICE TRIBUNALS RULES 1974 FOR SUMMONING I 
RESPONDENTS NO.l, 2 AND 5 IN VIEW OF ORDER SHEET DATED 
31.01.2014 FOR EXAMINING THEM ON OATH BEFORE' THIS 
IION'BLE'I'RIIUJNAL.

Rcspecifully Sheweth,

I hat Rcspdndcnl No,4 has lllcd air ai^plication.lbr dismissal ok the 
.ipj'eai No. I/l)/.ll) ion Ihe point i)| iiuiinlninnhiliiv on the piound.s tii.it 

neither Departmental Appeal has been properly framed under the Khyber • 

Pakhlunkhvva Civil Servants (Appeal) Rules, 1986. nor the sanre was 

ilisposed oil by the appellate authority rather |■ejccLcd by Respondent No.5-i-

sci'viee

.P--A5
vvhojs not the appellate authority and as such there is no deji^artmcntal : 
appeal in true sense and this .plea is also supported by the answering i

Respondents in para 4 of their corn.ivicnls.
...... .

2. That the application was ..fixed lor arguments on the single point of 

maintainability lor 31,01.2014 and on the very date during the course of i 

aiguments this Hon’ble. iribunal has observed that the Respondent. 

Dcparlmcni has also, taken ihc .sam.c plea-in their respective reply, of para 4 • 

ol the appeiii therein, they :Candidiy denied of the department appeal, of the

;

hat
;

appellant but no alfidavil wa.s liled by the answering R.cspondcnls so they 

wcic diiectcd to furnish proper aflidavil in this respect and Respondent 
No.5 was directed to T R53appear in person and explain his position. ;

3 That on the date of hearing i.c. 24.02.2014 non of the official Respondents 

has luinishcd the requisite alhclavit as per order sheet dated 3.! .0! ,20 14 

whild Respondent. No.5 has filed affidavit-.which
*WTI|,!<!;■> U.IIMIIII I III I II lll'l

is not. seemed to be ;

HI

;
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b:::# , sicnuinc lor llic rciison lh;U ihc sign.iiiiros al'lixoil oil ihc ariuiavil ami cai 

,- ihc IX'panhicnial Ap|x-ai arc

Nio.2,S95/AD(Lii: 11 ) dalcd .20.02.2014 lllcJ

[•I; pLiii, (.Icfcrciii;' ,1 lowcvcr a •.•icUcr ' 

on b.chalihil^ R'c.sijonj.ic.nl'.No.O - 
genuine hccaubc llic aignaUirc ol’ ^ 

oil llir irplv _i:. ijiiil .IcJi-ranl rroin.-lhe sia.nnXurr ol

V
b V

wliich is also not seemed lo. be 

ihis Jii addilion, there- is lio , pi’ovision in the law and l ulc.s '
. »•

?-S=i
empoweriii)', llie .iiilliiirily In 

.subordinate I'ur the, decision oT deparri-nenlai ai)peiil ol'an aggrieved civil 
servant.

delei’.iilr . ii.s powcr/niilliorilv lo in\’

1

4. 1 hat the apjxllanl lias not come to l lon'ble 1 ribiinal with clean hands aiirl 

committing .a-Iraud with this MpiVblc 'Fribun.il witii the connivance ol' 

ollieial l^espondenls which is not only an.illegal act but-also a criminal 
one. ■

1IS

s lhai ill such .siliiali()n the'pcrsonal tilicinjance. ol. Ixo.spondcnls Ni}',.!,,2'and[
■ 5 is necessary in. order, to .exaniining-Ihcip . on-.oath to i'esollvc-. the . 

controvci'sial i.s.sue iii the intei'csl o)' ju.stice and lair play. ;

ihcrclore humbly prayed on-acceptance of ihis application. Respondent No. I; 

and .a may kindly be .suininoned and examined Ihein on-oath m ihis li loii'hlc 
Tribunal.

rs

1

Os- I/

'C yX,

Appl^eanl/kc.spoiuienl No.4

I lirougli .yy'

Kliuslulil Rlu 
Advocate 
Siipifinc C'ljiii t oT Ibiki.slan

in,

i

AjTi.Pnii

I. l■■:ll■lboon Khan. IMiT.dMS Kachi. i-larlpiir. do lierchy afilrm and declare 
111 (hat ihc conlciUs of this application

arc „

are lruc ami ciincct to the bc.st of my 
knowledge and beiicl and nothing has been concealed from this l lon’ble Tribunal.

un oa

r

Depone/it .

'V
•■b

Mk ■ «-.o
b/.
■spo,'

V.

;

Ja
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t51-:F0R THE KHYBER PAKHTUN KHAWA SERVICE TRIBUNAL,; r PESI-IAWAR'

I
i.,

Service Appeal No.1370/2013'.T

:Vir. ishiiaij Ahmed, PlilT GMS Kachi Dislrict Haripur.; (Ap pclianl)
r

i

VERSUS

1. 1 he Secretary (E &. SB) Department, K.P.K Peshawar,

I he. Dircclor oi (E & SE) Dcpartmcnl, IC.P.K Peshawar.

3. The District Education Officer (M) District Haripu
y

4, Fai-idoon Khan PET GMS Kheri District Haripur.

)

r.

(Respondentsi

i

INDEX A;.'

I -

S. hh i )escripiion of Ihocumcnls 
• ! t) I. wise Keply/comments

I 02. Copy of Joint Application__
I Copyjof Substitutional order 
I ^T'''’py. '^■d'_AppeN __________

Annex .''dPUl......
01-02;

;
A 04

03. B 05
0-S C 06

i

i

i

f

r-;. Through
;»3

cnt/t\'L-

on/icntsI'i Res
AL i.

i
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KHYBER PAIO-ITUN KHAWA 

PESHAWAR
SERVICE tribunal

Service Appeal No.1370/2013to'

Siliiiaq Ahmed, PET GMS Kachi District HkriMr,
ipur.... (Appellant)

VERSUS

The Secretary (E & SE) Department, IC.piK Peshawar.

■5

7
■i.

^var.
3. The D,strict Education Officer (M) District Haripur.

I'^'i-idoon Khan PET GMS Kh :•
ei'i Uistrict'Haripur.

.............. (J^cspundeiits)

R^-Si>eL-ii'ul!y Sliewctli:-

T.ercspondcntNo,l,2&3 .•cspecfi.lly submit the ioim Para 
appeal I lied by the appellant as follows:- ■■cpiy/comnicn(s lowards ihewise

:.3

' j^'Niminarv OhjRpfi»nc-

^ The appeal is not maintainable, under the Law. 

'I'lie Appellant has 

I he Appellant has 

I h;u iho Appellant has 

1 he Appellant has concealed the 

be dismissed.

I hat the Appellant hasifiled the 

That the Appellant has filed the 
EjiSMA::AT>MmNT.S OiM l?Ar--po..

I-- Gorreci to the

no cause of action.

not come to this-Honorable Service Tribunai with clean hand.

instant appeal,
material Tacts from this Honorable C

got no locus standi to lilcthe
A-

ourt. hence liable to

u-
mstant appeal on malafide motives.
in.stant appeal just to pressurize the Respondents.

7-

extent of transfer order dated U-Op-OQn 
'nontion that upon thejoint application daL IB-oJisoid'b

No.4. the competent authority was pleased,o issue the said

application is marked

■ i-lowevcr it is perlinencl to 

y appellant and respondent

order, (The copy of the joint
- Anexure -A). Ip I,ns regard order was issued vide Ends,

Nu.SS30-32 Dated 14-09-2013
Shahid Pirriranslenvd

paitmental appeal and 
No: & dated.(Copy of

to CiMS Khei-i being aggrieved with me sai
■- said order, preferred de 

''■‘IS fstaied on even
substitutional order i

Nh.i comments.

lit correct, the competent authority has issued the

IS marked a-s An ex me B)

V h
order in accordance with Law/rtil c.s etc.
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w// %' t

I- liu'onxxi. (he appeal nl (he appeilant was nol .siilm\ille\l helore (he eoiupeleut aiuhorilv i.e 

(he !3irccior KciiSl; IC.P.K Peshawar. Il is periincnt lo mcnlion here lhal ihc appcllanl neilher 

.siihniiuei.1 his appeal before (he eompelenl aulhorily luir il is rejecled by ihe eoinpelenl 

auihoriiy. 1 lence ihc service appeal of ihe appcllanl is pfcmaiurc and liable lo be dismissed, 

vv'op^' t»r :i|)pe.d marked as annexing —(i)

■ •4

I

kKlM.V/COiMMleNTS ON CUOUNOS;- i'
?.A. Incorreci, ihe order daied 20-09-2013 was made purely on merit and in accordance with 

ihc Principles of equily.

ik In correct, the impugned cancellation order dated 20-09-2013 is based on the Principles 

of ihc equity and was issued due lo unwillingness of ihe privicp'cspondcnls as he pra^vd 

for 10 be iransferred to GMS Amgah instead of GMS KJieri.

i'.. In correct, ihc detail is given in the above Para ”B”.

I). In correct, ihc impugned order is a cancellation order and is not an order of posting or 

iransfcr.

I'., No comments.

h. fhai ihe order dated 23-09-2013 and 20-09-2013 is based on ihe princij^lcs of equily.
i

G. That the respondents also see the permission of the honorable court to adduce further 

points and facts ai the lime of argumchts.

:
i

/
• t

Prayer

In the Light of above facts it is humbly prayed lhal the Appeal of the Appcllanl devoid of 

legal I’ooling, mcrii may graciously be dismissed wilh cosi please.
V

Rcspoiulcnts; !

'fhc Secretary Elementary &, Secondary Education Department 

Khyher Pakhlun Khawa Peshawar. '

(Respondent No.l)

V

■it
I
\

1

The Director Elementary &, Secondary Education 
K.hybcT Pakhlun Khawa Peshawar. i 

(Resi)ondcnl No.2) V

■fhc Districl Education Officer (M) Di'slrict Haripur. 

(Respondent No.3)

a-

B
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KHYBER PAKHTTJNKHWA SERVICE TRIBUNAL, PESHAWAR,
o1

Dated /2014vlk /ST,No,

To:

The Assistant Director (Admn) ^ 
Elementary & Secondary Education, 
Peshawar.

SERVICE APPEAL NO. 1370/2013, ISHTIAQ AHMAD VERSUS 
THE SECRETARY EDUCATION (E&SE) KPK PESHAWAR ETC

Subject:-.

1 am directed to say that the above mentioned Service Appeal was fixed 

for before the learned Member Bench on 31.1.2014. On the same date, the learned 

Members have passed the following order, which is sent for further necessary action:-

“Counsel for the appellant and Mr. Muhammad Jan, GP 
Khursheed Khan, SO and Mosam Khan, AD for respond^ents No. 1 & 2, 
Mr. Roz Wali Khan, DEO (M) Haripur (respondent No.3) himself and 
private respondent No. 4 with counsel present. Reply to stay application on 
behalf of respondent No. 3 received. Copy handed over to counsel for the 
appellant. Arguments, on the point of maintainability of the appeal, partly 
heard.

During the course of arguments, it was pointed out by the 
learned counsel for private respondent No. 4 that the departmental appeal 
was not filed before the proper forum and rejection order was passed by 
incompetent authority i.e. Assistant Director (Admn) Directorate of E&SE,

^ Peshawar and prima-facie is fake and factitious.

an

;:rPerusal of the record reveals that, the official respondents in 
.Wb^ir written reply also stated that the departmental appeal and order 

passed there upon seems to be factitious, however, no affidavit was
directed to furnish proper affidavitsubmitted on this point, hence they are 

in-4his respect. Similarly, responderit No. 5 i.e. Assistant Director (Admn) 
E&SE Directorate, Peshawar is also directed to appear in person and 
explain his position. To come up for further proceedings/arguments on the 
point of maintainability of the appeal on 24.2.2014.

Sd/- MEMBER”Sd/- MEMBER
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:^RF,CTORATE OF ELEMENTARY & SECONDARY EDUCATION KHYBER /y
•MhTUNKHVS^A PESHAWAR. ^

/

.

/AD (Lit: II)

Dated Peshawar the 72014

No.

To.
The Registrar,
Khyber Pakhtunkhwa Service 
Tribunal, Peshawar.

}

SERVICE APPEAL NO. 1370/2013, ISHTIAO AHMAD VERSUS THE
SECRETARY EDUCATION fE&SEl KPK PESHAWAR ETC.

Subject:-

Memo,
Kindly reference your letter No. 178/ST dated 04-02-2014 addressed to Assistant

Director (Admn) of this Directorate on the subject cited above. •
In this connection it is elaborated that, the version of the learned counsel for

The Assistant Director (Admn) is a veryprivate respondent No. 4 is not based on facts, 
responsible officer of this office. He is supposed to be an authorized officer to dispose off routine 

issues/appeals etc: in exigency of service pertaining to administration and establishments

matters received in this office from time to time with the prior approval/consent of the

undersigned.
So far as the question of disposal of departmental appeal dated 23-09-2013 in 

respect of Mr. Ishtiaq Ahmad PET GMS Kachi District Haripur and order passed there upon is 

concerned, it is clarified that the very appeal was disposed off by the Assistant Director (Admn) 

i.e. respondent No. 5 genuinely so directed to him by the undersigned. There is nothing of the 

sort as pointed out by the learned counsel for private respondent No. 4.

Keeping the above factual position into consideration, it is requested that the 

Assistant Director (Admn) respondent No.5 may please be exempted from attendance in person

;

t

on 24-02-2014,

Director Elementary & Secondary 
Education, Pakhtunkh\ya Peshawar

t

;
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■iii|% BEFOR THE KHYBER PAKHTUN KHAW^SERVICE TRIBUNAL

■Jly
Service Appeal No.1370/13

lIlT (Appellant)Mr. Ishtiaq Ahmad, PET District Haripur

VERSUS

IliE 9. The Secretary (E & SE) Department, K.P.K Peshawar.

10. The Director of (E & SE) Department, K.P.K Peshawar.

11. The District Education Officer (M) District Haripur.

12. 3'he Deputy Director Establishment (E &SE) K.P.K Peshawar.

■ .

(Respondents)
'i:

■i.

i-T.
-LPiffi REPLICATION IN RESPONSE TO THE APPLICATION SUBMITTED BY 

APPELLANT FOR THE GRANT OF STATUS QUO
■3:^

Respectfully Sheweth:-

15- Thai the above mentioned appeal is pending for adjudication before this honorable 

service tribunal and is fixed for 13.01.2014. |

16- 'I'his honorable tribunal has issued a stay order on the above noted
appeal. j i

17- That the Appellant caimot satisfy all the thre|e necessary ingredients under order 39 rules 

1&2 which are must according to the Supreme Court judgments.
1 I

18- That as the impugned order has been passed by proper government authority, therefore 

under 56 (d) of specific relief Act such orders cannot be stayed / suspended.

19- That if the stay order is vacated then the Apfjellant will not suffer irreparable loss.

20- That under order 39. rule 2A stay cannot be granted for more than fifteen days.
I I

21 - That no prior notice of the stay application was given which is mandatory under section 

80 of the civil procedure code 1908. ■

-1

■Ftmm-
'■

\

m
nPrayer

It is therefore humbly prayed that on acceptance of this application, the stay order issued 

ont^.E?.' . may graciously be vacated/set aside.
Mm

fill
'v T

Respondents;

f. District Education Officer (M)
|plarip/r|

<AIk^



'I3EFOR THE KHYBER PAKHTEnSf KHAWA SERVICE TRIBUNAL
^"raSHAWAR ^ /

Service Appeal No.1370/13

(Appellant)Mr. Jshtiaq Ahmad, PET District Haripur

VERSUS

9. The Secretary (E & SE) Department, K.P.K Peshawar.

10. The Director of (E & SE) Department, K.P.K Peshawar.

11. The District Education Officer (M) District Haripur.

12. The Deputy Director Establishment (E &SE) K.P.K Peshawar.
;■

(Respondents)
jI

• !
REPLICATION IN RESPONSE TO THE APPLICATION SUBMITTED BY 
APPELLANT FOR THE GRANT OF STATUS QUO

<•
•t

Respectfully Sheweth:-

15- That the above mentioned appeal is pending for adjudication before this honorable

service tribunal and is fixed for 13.01.2014. j

16- This honorable tribunal has issued a stay order on the above noted

appeal.
17- That the Appellant cannot satisfy all the three necessary ingredients under order 39 rules 

1&2 which are must according to the Supreme Court judgments.
18 - That as the impugned order has been passed by proper government authority, therefore 

under 56 (d) of specific relief Act such orders cannot be stayed / suspended.
19- That if the stay order is vacated then the Appellant will not suffer irrep^able loss.

20- That under order 39, rule 2A stay cannot be granted for more than fifteen days.

21 - That no prior notice of the stay application was given which is mandatc^ry under section 

80 of the civil procedure code 1908.

f'

'U 1
■ :

i-

;•

Prayer
It is therefore humbly prayed that on acceptance of this application, the stay order issued 

on‘^.':?.';^3.<?/3.. may graciously be vacated/set aside.

Respondents;

District Education Officer (M)
•i.aripur t
■i
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9. We are not inclined to dilate upon other questions as Dr. Abida 
has retired from service since March, 2008 and most probably has 
received all the retiring benefits. Tberefore, we feel that the rest of the 
questions formulated by this Court, as a matte^of fact, have become 
redundant. We are mindful of the fact that if any findings adverse to the D 
interest of Dr. Abida are rendered, ii may pr^udice her cause, who is no 
more in service and would have surrepd^red her claim of promotion as 
Professor of Pathology against Dr. JNazifa. However, benefits including 
the,retirement benefits derived.by^)T...4bidar Iqbal shall remain intact in 
view of rule laid down by thisCoart in the case of Engineer-in-Chief 
Branch v. Jalaluddin PLD 1^2 SC 207.

10. For the foregouig reasons, the present appeal is allowed. The 
impugned judgment, dated 10r7-2O£)4, passed by, the Punjab Service 
Tribunal is set aside ^d the Service Appeal No.708 of 2004 of Dr. 
Abida Iqbal shall stand dismissed. No order as to costs.

M.B.A./S-41/SC

petitioner, despite his status as Diploma holder, was promoted to the post 
of S.D.O. against 20% quota as per regulations—Counsel for department 
after consulting the record had conceded the above fact—Regulation/ 

, eligibility/criteria for promotion to the post of Deputy Director 
(Engineering) (BS-18) conveyed a clear message that no condition of 

. . passing B.Sc. (Engineering) was there and there w^-not the slightest 
bar/embargo on the promotion of any Diploma hoI<Ser to the post of 

: 'A - . Director (Engineering), provided that employee was the holder
/ - .of, post of Assistant Director (Engineering)/JiEiior Maintenance 

Engineer/S.D.p. with at least.5'years service in Grade-17—Petitioner 
was posted as Assistant Director.fengijaeering)/S.D.O. on regular basis 
and since his promotion he had put more than seven years against said 

.which was mandatory requirement for . further promotion, to the 
k'-y ■ of Deputy Director (Engineering)-”Petitioner in circumstances

Du : 
:‘lDu'.- 

[ DliV’ 
.■’I Dili 
;u_!)ui,
-[ Dili' 
’Li)LiK 

.’LDul-li

r
^ -•

■,'

i

1.

i’LD-ini

"LDjH',

’LDiili- 
■’LDiil' >

’LDcU'

(i.- '

i:

was
. > ^ rfigible for promotion to the , rank of Deputy Directed (Engineering)— 

Department was directed to place the petitioner’s promotion case in the 
forthcoming meeting of the Departmental Promotion/Selection 
Committee who would consider the case of the petirioner, fairly and 

fV jnstly. [pp. 442, 443, 444] A, B, C, D, E, F & I

r.
' Order accordingly!

T

’LD 2009 P L C (C.S.) 440 

pLahore EE^h Court] 

Before Hafiz Tariq Nasim, J 

. IRFAN AU ABBASI

Fida Hussain v. The Secretary, Kashmir Affeirs and Northern 
' Affairs Division, Islamabad and another PLD 1995 SC 701 ref.

i:LD
’LD 1

Administration of justice™
’LD

I’LD
LD

—If a thing was required to be done in a particular manner, ifmust be 
.done in that manner only and not otherwise, [p. 443] G

. .Vr..1’LD
L’LD

'■

1 •’LD versus .(c) Interpretation of statutes—I’LD
LD DIRECTOR-GENERAL, LAHORE DEVELOPMENT 

AUTHORITY (L.D.A.). LAHORE and another

Writ Petition No. 14091 of 2008, heard on 16th December, 2008.

(a) Punjab Civil Servants Act (VUI of 1974)—

-—S. 8—Constitution of Pakistan (1973), Art. 199—Constitutional 
petition-—Promotion, eligibility, for—Petitioner, who was Diploma 
holder, joined the department as &ib-Engineer (BS-11) and thereafter 
was promoted to BS-16 and then BS-17, on contract basis on acting 
charge basis—Petitioner was consi(teed for regular promotion as S.D.O. 
(BS-17) and Departmental Promotion Committee recommended his name 
and on said' recommendation he was regularly promoted and was 
aw.yded move-over to (BS-18)—Pttitioner' was expecting his regular 
promotion to BS-18 in view of his eligibility, but he was deprived of the 
same on the ground that'Rules aEqplicable:to the'department, did not 
permit a. Diploma holder for promotion as XEN (BS-18)—Earlier,

J. • —Rul® of harmonious • interpretation was to be followed in case of 
interpretation, [p. 444] HVLD

’LD
’LD it , 
’LD f L;

.«. Accountant General, Sindh and others v. AhmaH Ali U. Qureshi 
•• and others PLD 2008 SC 522 ref.

Mushtaq Ahmad Mohal for petitioner.

Nayyar Iqbal Ghori for Respondent.

Date of hearing: 16th December, 2008.
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LD P ' 
LD P 
LD H

II

I.

i. .

i 1'$::
JUDGMENT

HAFIZ TARIQ NASIM, J.— The backdrop of this writ petition 
is that the petitioner joined WASA (L.D.A.) as Sub Engineer (BS-11) in 

year. 1972. After, completion of 11 years service, the 
Ife r awarded BS-16 and that too_ after passing the
Wrr..,<®epartmental examination through order dated 10-12-1983 The'

liL'.-:
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■
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443C-
S'petitionesr was further promoted as Sub-Divisional Officer (BS-17) but 

contract basis through order dated 18-3-1987 and on acting charge basis 
vide order dated 3-6-1987.

otv from
recognized
University.

Sub-Engineers with at 
least 10 years service as 
Sub-Engineer.

If suitable candidates 
not available vacancies to 
be filled by deputation 
from Government. ”

a-U-'

2. The petitioner was considered for regular promotion as S.D.O. 
(BS-17) the Departmental Promotion Committee recommended his are

4. name,
he was regularly promoted on 16-3-2001 and later on he was awarded 
move ov«r (BS-18) on 14-5-2003.

• ■

8.3. Le^ed counsel - for- the petitioner submits that the 
petitioner is expecting his regular promotion to BS-18 in view of 
his eligibility but he is being deprived of the

ner despite his...rz^r.;rrsxt"consulting the record fraiddy conceaed that the petitioner^
I (Engineering)(BS-17)

m was
Bsame on wrong premises 

and as siach the respondents be directed to consider his promotion case
- for BS-IS in the next forthcoming meeting of Departmental Promotion 

Committee

after 
was of course 

as per quota

D

4. On the other hand, learned counsel for the respondents submits 
that so the facts of the case are concerned, those are undisputed, the 
petitioner is performing his duties without any complaint whatsoever he 
was granted promption to the rank of S.D.O. as per Rules but the rules ^ 
do not permit a diploma holder for promotion as XEN (BS-18) and in 
support of his contention, learned counsel has relied on the case of Fida 
Hussain v. The Secretary, Kashmir Affairs and Northern . Affairs- 
Division. Islamabad and another PLD 1995 SC.701 and submits that the 
petitioner has no case at all and his writ be dismissed.

5. Arguments he^d. Record perused.

6. pie only point which is required to be resolved through this writ 
petition ts that whether there is any embargo in the rules applicable to 
the WASA employees, • whereby the department’s stance could be 
substantiated that a diploma holder cannot be promoted to the post of 
XEN (BS-18) and whether the law relied upon by the learned counsel for 
the resp<Kidents is applicable in the present case or not?

7. For filling the post of Grade-17, L.D.A., (Appointment and 
'Conditions of Service) Regulations, 1978, provide the' following 
method/criteria:—

“Pay
Scale

Name of the Appointing
Aaiihorityi Minimum 

qualification - 
for initial 
recruitment

Method of recruitment.post

*1‘S|

Grade-18 Deputy
Director
(Engineering)

Managing
DirectorI By promotion 

basis of seniority-cum- 
fitness' from

on theS'l-.•T-

t ' amongst 
Assistant , Directors 
{Engineering)/Junior 
Maintenance' Engineers 
S.D.O. with at least 5 
years service in. Grade-

1: .
t

•1;PLD at .PLD
I: ■

PLD 17“
I; .’LD

te s..r s
HonoorablO Supreme 

^ ® IS required tO; be^ done in

PLD f;
PLD
PLD
PLD
PLD f' 
PLD pK 
’’LD i- 
’LD P 
’LD P 
^LD P 
’LD I? 
’LD P 
.’LD P. 
’LDP 
’LD P 
’LD P 
LD P 
’LD P

Xf
“Pay Name of the FAppointing

Authority
Minimum 
qualification 
for initial 
recruitment

Method of recruitment.Scale post
1
1..

.
■.i ;

Grade-17 Assistant 
Director - 
(Engineering)

Managing
Director-

Bachelor's 
Degree in 
Civil/
Mechanical/ 

.Electrical - 
Sn.o.inerrjng

80%
recruitment or deputation 
from Government: and 
20% by promotion on the. 
tesis of s»iority-cum-- 
fitness fixm. amongst

by . initial
.

ss)
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particular maimer, it must be done in that manner only and notjG 
otherwise”.

12. It is also settled by the Honourable Supreme Court of 
Pakistan once for all in the case reported as Accountant General, Sindh 
and others v. Ahmad Ali U. Qureshi and others PLD 2008 SC 522 that 
“rule of harmonious interpretation is to be followed in case of|H 
interpretation”...-

13. Even otherwise, in the present case plain reading of Regulations, 
1978'which are applicable lb the' petitioner’s case do not require any 
interpretation. However, it is held that the Regulations ibid do not make 
any bar on the departmental authorities to promote a diploma holder to 
the post of Deputy Director (Engineering), provided he fulfils the 
conditions which are contained in the Regulations for his promotion to I . 
BS-18 as Deputy Director (Enginecrinjg), thus I hold that the petitioner is 
eligible for promotion to the rank of Deputy Director (Engineering) and
as such the respondents are directed to place the petitioner’s promotion 
case in the forthcoming meeting of the Departmental Promotion/Selection 
Committee,' who shall consider the same fairly, justly and without being 
influenced from any observation made by the departmental authorities 
previously.

A- 444 445V
y:

'
yyu

■- Alt 
!>U 
!)ii

!•• Aju, 
I’i aIu-

- %
same batch—Mere fact that one of them assumed the duties earlier would 
not adversely affect the seniority position of the one who assumed the 
duties later, [p. 445] A

Siddiq Haider Qureshi, Advocate Supreme Court for Petitioner. 

Nemo for Respondents.

Date of hearing: 25th August, 2008.

JUDGMENT
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FAQIR MUHAMMAD KHOKHAR, J.- The petitioner and the 
respondent No.3 (Azmatullah) were selected by the Selection Committee 

^ appointed, ks Auditor (BPS-11) in Local Fund Audit
However, respondent No.3 could not assume the 

of ^he post as sanction of relaxation in age limit was awaited 
; Therefore, he joined his duties ten days later than the petitioner. Initially 

petitioner was shown senior to the respondent No.3 in the seniority 
• lists. However, the seniority dispute was resolved by the departmental 

authorities in favour of the respondent No.3 who was found'senior to the 
petitioner both in order of merit and age. In the final seniority list as it 
stood on 31-12-1995, the respondent No.3 was shown at serial No 33 
and the petitioner next below him. The petitioner, therefore, filed Appeal 
No.224 of 1996 which was dismissed by the N.-W.F.P. Service 

' Tribunal. The case was earlier remanded by this Court. The Tribunal by ■ 
’ impugned judgment, dated 28-2-2007, dismissed the service appeal of the

w.t’ petitioner. Hence this petition for leave to appeal.

t }

Np;

Writ petition is allowed in the above terms.

Petition allowed.H.B.T./I-IO/L

Bs®?/ ' learned counsel vehemently argued that the petitioner
^■espondent No.3 were selected from Zones 1 and 2 respectively. 
Moreover, the petitioner bad joined his duties in the department earlier 

respondent No.3. Therefore, in terms of sub-rule (b) of.rule 17 
N.-W.F.P. Civil Servants (Appointment, Promotion and Transfer) 

seniority of both parties was required to be determined 
•^^^with reference to the date of regular' appointment to the post and the

be declared to be senior to the - petitioner bv
of imagination.

2009PLC(C.S.)444 ,

[Supreme Court of Pakistan]

Present: Faqir Muhanmad Khokhar, M. Javed Buitar 
and Muhammad Qaim Jan Khan, JJ

FAZAL MUHAMMAD

and

I..

; J versus

GOVERNMENT OF N.-W.F.P. and others

Civil Petition No.316-P of 2007, decided on 25th August, 2008.

(On appeal from the judgment,, dated 28-2-2007 of the 
N.-W.F.P. Service Tribunal, Peshawar passed in Appeal No.224 of
1996).

w-
Civil service—

—Seniority—Both-the incumbrats were selected and appointed in the

i.^ A

co'^el at length and have also 
the available record. We find that the petitioner as well as the 

J^^respondent No.3 were selected and appointed in the same batch
respondent No.3 is older in age than.the petitioner. The 

^^mere fact that the petitioner assumed the duties earlier Would
affect the seniority position of the respondentNo.3. In our 

^^tew. the impugned judgment of the Tribun^ is plainly correct to 
^g^wWch no exception can be taken; Moreover, no question of public

L*s
noti

i
i
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etCfanka) 'S' fLCUerrie*) 'r-r w'-;tr. ■


