© 22.10.2015

12.11.2015

4 A

Counsel for the a;;pellant, M/S  Khurshid Khan, SO e\;fn,d 1Said
Badshah, ADO alongwith Mr. Muhammad Jan, GP‘ fo-‘r_/oﬁéibiél"‘
respondents No. 1 to 3 and 5 and clerk to éounéel for pri'véte:";
respondent No. 5 pr‘ésent. Clerk to counsel fn‘:Jr private resp‘ondent.'Nd; 5
requested for adjournment as his counsel is stated busy before the'

august High Court Peshawar, therefore, case is adjourned to

1201 S/ for arguments.
N——

MEMBER M ER

“Counsel for the appellant and Mr. Said Badshah, ADO

alongwith Mr. Muhammad Jan, GP for official respondents and

~private respondent No. 4 in person present. Arguments could not

be heard due to paucity of time. Therefore, the case is adjourned

) -~
to 5_.,’2:_ ._é"“_ !_ h for arguments.” _ :;

Member Manber

— - B T T L R LT T ~ =

Counset for the appellant and Mr. Mul:wmmad Jan, GI’ for -
| respondents present. Counsel for the appellant requested- for l/
withdrawal of 1he. instant appeal. His signature also obtained in e
the margi'{l:qi’ order sheet.. Request is acce:plcd."l“hc appeal "1s

dismissed as withdrawn. File be consigned-to the record.

ANNOUNCED
30.11.2015

Member
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1.4:2015 o "~ Appellant with counsel and Mr. Muhammad Jan; GP with Said
Badshah, ADO (Legal) for the official respondents and clerk of counsel.for
private respondentANo.L’Present. The learned Member (Judicial) is on

official tour to D.l.Khan, therefore, case is adjourned to 23.06.2015 for

R 3 |

arguments. o
N—
MEMBER
23.06.2015 Appellant with counsel and Syed Badshah, ADO (Legal) -

alongwith Addl. AG for the respondents present. Arguments

‘could not be heard as learned Member (Judicial) is o.n leave. To

.come up for arguments on 02.09.2015.

P
Member

W

3

Counsel for the appellant and Mr. Muhammad Jan, GP for

o
Rt
o
o
S
S
L

respondents present. Counsel for the -appellant requested for
adjournment. To come - up for arguments

on 2210251

N——-

Member - Axber

ot
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. 26.09.2014 -

25.11.2014

31.12.2014

23.2.2015

iéa\li’mpﬂ"an’flWith C(.J:unsel, Mr. Muhammad Adeel Butt, AAG : ' ‘
with Kljwursheed Khan,: SO‘,‘A"J'é'ved Ah-rr'41a:c|',\5u'pdtT and Said Bédshah; o
ADO f('f;)r official re's-pond.e-nts'landprivate reépdnden"ﬁ;Nq.,{ thh . ‘.' o
counsel present. Due to incomplete Bench, case is adjquf‘_riéd;_fo“ e "\

25.11.2;014 for arguments. Till then status quo is extended.

! | ' = L N

MEMBER

Appellant in person, Mr. Muhammad Jan, GP wifh L . |
Khursheed Iéhan, SO  for the official respondents and private -
respondent No. 4 in person  present.  The Tribunal .‘is‘

~ incomplete. To come up for the same on 31.12.2014. '

Appellant in };efson,' Mr. Muhammad Adeel Butt, AAG |
with Said Badshah, Sup%dt. and Mosam Khan, AD for the official
tespondents and Clerk jlo counsel for private respondem No. 4
present. The Iribunal i;s incomplete. To come up for the same on
23.2.2015. f

Appellant with counsel, Mr. Muhammad Jan, GP - S
with Bakhshish Elahi, ADO for the official respondents
private respondent No. 4 with counsel present. The

léarned Judicial Member is on official tour fo.D.I.Khan,

therefore, case is adjourned to 1.4.2015 for arguments;
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. 6.5.2014

19.5.2014

16.6.2014

16.7.2014

Appellaht with counsel, Mr. Mu};amm‘:ad Jan, GP
~ with Said Badshah, ADO and Khursheed Khan, SO for the
official respondehts and clerk to counsel for private
re’spbndeﬁt present and stated that his senior is busy in the.
august Supreme Court of Pakistan. To come up for a -gunierjts

on 19.5.2014. Till then status quo is extended.

MEMBER MEMBER
Appellgnt n person, Mr. Muhammad Jan, GP with
Khursheed Khan, SO for the official respondent& and prlvate
respondent in person prespnt Parties need time to produce his
“counsel. To come up for arguments on 16.6.2014.[Till then
status quo 1 'eXt_ended. ' ‘ S 1. ' ‘
' MEMB oo ER ~

N
/

Counsel for the appellant, Mr. Muhammad Jan, GP w1th
Said Badshah, ADO and Khursheed Khan, SO fof the official
respondents .and prwate respondent No.4 present .The Jearned
Judicial Member is on leave, therefore, arguments cc.,uld not be
“heard. To come up for érgmnenfs on 16.7.2014. Tili then status

" quo is extended.

R e -,
AEMBER

‘A‘ppellant with counsel, Mr. Muhammad Jaln,; GP with

- Sacedur Rahman, ADO for official respondénts ard clerk 1o
- : . ' !

counsel for private respondent.No. 4 present. Senior counsel for
private respondent No. 4 is not availablé and request made on
his behalf for adjournment. To come up for [arguments on

26.09.20-14.

MEMBER

¥

MEMB




24.2.2014 Appellan‘t‘ in person Mr. Muhammad Jan, GP with Roz
Wah Khan, ADO & Mosam'Khan, AD for the official respondents No.

Copies handed over' to of)posnte sides. To come up for further

v{.u “

proceedmgs/further argumet‘:ts on the point of maiftainability on

19.3.2014

summoning respondénts No. I, 2 & 5 in view of order sheet
dated 31. 1 2014 fof
over to counsel,

‘T"
point of mluntam&blllty as well as reply/arguments on
appllcatlon on 8 4 261\21 Status quo is extended till the date

fixed.

§xammmg them on Oath. Copies handed

for the appellant, learned GP and

representatwgs

g

ik R, ‘;,vi‘

MEMBER

8.4.2014. Appeliant»m,person AAG with Muhammad Abbas, DDEO

for official , reSpondents and prlvate respondent No.4 in person

: &
respondent No 4‘ : ecewed Coples handed over to opposue side. Due




13.1.2014 Appellant in p‘erson' Mr Muhammad Adeel Butt, AAG w:ith. ‘
Roz Wali Khan, DEO (M) Harlpur for the official respondents and

private respondent No 4 in person present. Reply on behalf of
appellant to the apphcatlon of private respondent No.4, received.

Copy handed over to learned AAG and private respondent No.4. To
come up for argumer.};s on the pomt of maintainability as welf as other

proceedings on 31.1.2014. Till then status quo is extended.

MEMB

31.1.2014 Couné%l for the appellant and Mr. Muhammad Jan, GP
Khursheed Khan% SO and Mosam Khan, AD for respondents No. 1
& 2, Mr. Roz \%’all Khan, DEO (M) Haripur (respondent No.3)
himself and prlvate respondent No. 4 with counsel present. Reply
to stay apphcatlon on behalf of respondent No. 3 received. Copy
handed over to counsel for the appellant Arguments, on the point
of mamtamablhty of the appeal, partly heard.

Durmg the course of arguments, it was pointed out by
the learned ce%i:lsel for private respondent No. 4 that the
departmental appeal was not filed before the proper forum and l
rejection order 1was passed by an incompetent authority i.e.
Assistant D1rec,§pp (Admn) Directorate of E&SE, Peshawar and -
prima-facie is fake and factitious. ‘

5

Perusal of the record reveals that the official respondents
in their written reply also stated that the departmental appeal and
order passed there upon seems to be factitious, however, no
affidavit was submltted on this point, hence they are directed to
furnish proper afﬁdav1t in this respect. Similarly, respondent No. 5
1.e. Assistant Dlrector (Admn) E&SE Directorate, Peshawar is also

directed to appear in person and explain his pbsition. To come up

for further proceedmgs/arguments on the poift of maintainability

of the appeal onf24 2.2014.




25.11.2013 -

18.12.2013.

Appellarit with“cunsel and Mr. Muhammad Adeel
Butt, AAG with Rozwali Khan, DEO Haripur for: the official -

respondents present and réciue_stg:d for further time. Priv_ate'

.reépondent No. 4 with counsel 'pre,,shént_ and reply on main ap'pea‘_lx";as-i |
well as stay application filed. He also submitﬁaci- application for

dismissal of the case on the point of maintainability. Cnpicé

handed over to counsel for the appellant.’-pT(‘) come up for wr1tten o

reply ‘on main appeal as well as stay applicatio’n on béhalf of- ihe;

~ official respondents and reply on behalf of ‘the appellant on.“

application of private respondent No. 4 and arguments ; on‘

18.12.2013. Till then status qou is extended.

Appellant with counsel, Mr. Muhammad Adeel

Butt, AAG with Khursheed Khan, SO, Mosam Khan AD and
Said Badshah, ADO for the official respondents No. 1 to, 3 and

private respondent No. 4 with counsel present. Written reply on -

behalf of respondents No. 1 to 3 received. Copy handed over to

counsel for the appellant. Counsel for the appellant requested

for time to file reply to application submitted on behalf of

private respondent No. 4. To come up for reply/arguments on -

application of private respondent No.4, and arguments on stay
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30.09.2013 -

<5

(;:10.2013.

Abbas, DDEO Haripur for the official respondents present and

ohat.
@wﬂ/— ¢

Counsel for the appellant present and heard on preliminary.

w( v\fo (27
i R P

Fandd

Contended that the appellant has not been treated in accordance with

>
]

the law/rules. The impugned- transfer canceilation order dated

©20.09.2013 is politically motivated. He further contended that the
_ rejiected order dated 23.09.2013 is a non-speaking order which is.the

A vidlation of section 24-A of General Clauses Act and was passed by

inc%émpetent authority. Points .raised at the Bar need consideration.
The appeal is admitted to regular h.earing subject to all legal
objections/limitation. The appellant is directed. to deposit the security
amount and process fee within 10 days. Thereafter, notice be issued
to the respondents. Counsel for the .appellant also submitted an
application for 'suspension the oberation of impugned order dated
20.09.2013 and 23.09.2013.ti1] the disposal of main_ appeal. Notice of
applicatior; also be issued to the respondents for reply/arguments. To

come up for written reply on main appeal on 25.11.2013 as well as

reply/argurhents on application on 09.10.2013.

Appellant with counsel, and Mr. Muhammad Jan, GP with
Khursheed Khan, SO, Mosam Khan, Supdt. and Muhammad .

requested. for time. None is available on behalf of private
respondent No. 4. Fresh notice be issued to him through
registered. post. To come up for written reply on main appeal as.
well as reply/arguments on stay apphcatlon n 25.11.2013.
Status quo be m \ tained t_iII the date fixed.

MEMBE MEMBER I
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FORM OF ORDER SHEET
Court of
Case No. 1370/2013
_S.‘ry\lo-. : Daté of order “ Order or other proceedings with signature of judgel or Magistrate
| Proceedings
1 2 3
1 -26/09/2013 The appeal of Mr. Ishtag Ahmad resubmitted today by
| | Mr. M. Asif Yousafzai Advocate may be entered in the Institution
Register and put up to the Worthy Chairman for preliminary
hearing. A
RE
2 This case is entrusted to Primary Bencﬁ, or preliminary

hearing to be put up there on g o - ﬁ - 92 013




bene

The appeal of Mr. Ishtaq Ahmad PET GMS Kachn Haripur received today i.e. oh 24.09.2013 is

5 1ncomp!ete on the following scores which is returned to the counse! for the appellant for completion

and resubmussmn within 15 days.

1- Copy of proper rejectlon order of departmental appeal is not attached with the appeal
- which may be placed on it.

Né. }l_’lgz /ST,

_ LA/
. REGISTRAR

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr.M.Asif Yousafzai Adv. Pesh.

@-Mwﬁ;a becaic (i3 afvp&i

A Avnmewtig - ) ;Qan(‘(,“m onnd M
Asfhion ordoy iy recondad oh the Canme

Jm»ui widhaed T,G@Aﬁ@»‘ eveley . jwf




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

| 170
. ~APPEAL NO-B ? /2013
"é'_Ishtaq Ahmad. | o Vs . Education Deptt:
| INDEX |
[SNO_[ DOCUMENTS ANNEXURE | PAGE
1- . | Memo of appeal. --- | ]1-3
2- | Stay application. ~-- 4-5
3- . | Order dt. 14.9.2013 A 6
| 4- Charge report. B 7
5- | Cancellation order 20.9.2013 C- | 8
6- | Appeal. & Rejection order D 9 :
7-. Posting policy. 1 E - [10-13
8- Vakalat nama - (14
| |
APPELLANT
ISHTIAQ AHMED
THROUGH
" M.ASIF YOUSAFZAI
. ADVOCATE. ' A
e
lTAIMUR ALI
 ADVOCATE




Ishtaq Ahmad (PET)

BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO } 3 ?0/201 3

GMS Kachi Haripur........ccooiiiiiii e,

D
2)

3)

4)
5.

VERSUS

The Secretary Education (E&SE) KPK Peshawar
Director Education (E&SE) KPK Peshawar
Dlstrlct Education Officer, male (E&SE) Harlpur
Faridoon khan (PET) GMS Kheri Harlpur. P Respondents
Rssfl LWQO[B'ICMW\N\ 12 &S—é EWM FQL\WV
/
;if

APPEAL UNDER SECTION 4 OF THE KPK
SERVICE = TRIBUNAL ACT AGAINST THE

ORDER DATED 23.9.2013 WHERE BY /THE : .

DEPARTMENTAL APPEAL AGAINST THE
ORDER DATED 20.9.2013 HAS BEEN REJECTED
FOR NO. GOOD GROUND

PRA YER IN APPEAL

ON ACCEPTANCE OF THIS APPEAL THE ORDER DATED
23.9.2013 MAY BE SET ASIDE WITH THE DIRECTIONS TO
THE RESPONDENTS TO RESTORE THE POSTING ORDER
OF APPELLANT. AT GMS KACHL/ HARIPUR DATED
14.9.2013. ANY OTHER REMEDY. WHICH THIS AUGUST
TRIBUNAL DEEMS FIT THAT MAY ALSO BE AWARDED IN
FAVOUR OF THE APPELLANT




“RSHEWETH:

T

That the appellarit after completing more than 4 years tenure’ at GMS

Kachi, Haripur vide order dated 14.9.2013. The private respondent who

completed more than 8 year was transferred from GMS Kachi to GMS

Kheri Haripur in place of the appellant Copy of order is attached as
Annexure — A :

. That the appellant took over charge in pursuant in the above mention
~order on 16.9.2013. copy of charge report is attached as Annexure — B

: That the order dated 14.9.2013 was cancelled due to political interference

which is evident from the endorsement made at NO.1 & 2 of order dated
20.9.2013. Copy of the order is attached as Annexure — C

That the appellant submitted departniental'appeal on 23.9.2013 but the
same has been rejected for no good ground on 23.9.2013. The rejection

order is recorded on the departmental appeal of the appellant. Copy of -

appeal & rejection order is attached as Annexure — D

. That now the appellant come to thi's august Tribunal on the folloWing
ground amongst the others. :

GROUN DS :

- A. That the order 20. 9. 2013 And 23. 9 2013 are agalnst law facts, norms of

Jusuce and material on record therefore liable to be set aside.

. That the impugned cancellation order dated 2092013 is politically
- motivated order and such political interference has' strongly been

condemned by Supreme Court of Pakistan in its various Judgments

. That the appellant’s tenure at GMS Kachi was just 4 days. Thus' the

impugned order dated 20.9.2013 was premature.

. That the impugned order dated 20.9.2013 is. against -and in total

violation of the government posting and transfer policy dated. 15.2.2003.
copy of the posting band transfer policy is attached as Annexure- E

That the even the rejec‘uon order dated 23.9. 2013 Is a non-speaking order-

| " which is the v1olat10n of section 24 A of General Clauses Act and
"~ Supreme Court judgment reported as 1991 SCMR-2330. tve-\ ovder ¢,

13.2:13 wos patded by puawpe feun leshc‘ i

That the order dated 23.9.2013 and 20.9.2013 are ag_amst-the principles
laid down by Hon’ble Supreme Court of Pakistan in case of Anita Turab.

. That the appellant seeks permission to advance other proots and grounds
at the time of hearmg :




Itis therefore most humbly prayed that appeal of the appellant may
be accepted as prayed for..

APPELLAN,

ISHTIAQ A

THROUGH %.Q‘

M. ASIF YOUSAFZAI

ADVOCATE




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
‘ - TRIBUNAL, PESHAWAR

Appeal No.____ /2013

'-Ishtiaq'Ahmed' ) \//S , EdUcation-Department.

- APPLICATION FOR SUSPENDING
" THE OPERATION OF IMPUGNED
ORDER DATED 20.9.2013 - and
23.9.2013 TILL THE DISPOSAL OF
MAIN APPEAL .

'RESPECTFULLY SHEWETH:

1 ‘ -.. ~That the appellant has filed -‘Service,'Appealalong-With |
- application in which no date has been fixed so far.

2.0 That the appellant has a good prima facie case and -
| o o all the three .ingredients are in favour of the
B A appellant, because the appellant has ‘been made to

' o ' suffer due to political mterference :

| 3 " That the impugned order has been passed in vuolat:on
' - of Government Policy. :

|

! ~ 4. 'vThatv the ground of main appeal may be considered
S as integral part of this application.
|
|
|

5. That, if the impugned order has not been suspended,
: then the appellant would become mentally torture.
6. | That the impugned -order has been passed by the
_respondent, which is illegal and violation of rules.

,iru

P a it G
DD NEENCER- =2 oy N7




»

7 "~ That the -appellant has not been relinquished the
charge of the ‘post till the date and there is no legal
“hurdle in suspendrng the |mpugned order

It is, therefore most humbly .prayed that the
impugned order dated 20.9.2013 and 23.9.2013
may be suspended till the disposal of main appeal.
Any other remedy, which this august Tribunal
deems fit and appropriate that may also be
awarded in favour of appellant.

APPELLAN}QMG
~Istiaq Ahmed

THROUGH - |

( M. ASIF YOUSAFZAI )
ADVOCATE, PESHAWAR

&
Tadian. Aeta Aelvzeate

AFFIDAVIT

It is affi rmed and declared that the contents of this Application are
true and correct to the best of my knowledge and belief.

DEPONENT




- Consequent upon the re(:omirnendan'qn of competent authority the
* following Adjustment of teaching staff of Elementary & Secondary Education -

Haripur is hereby ordered as mentioned against the name of each, on their own

pay & grade in the bet interest of public services with immediate effect.

S.No | Name with Designdtion From To . Remarks
01 Mr Fardoon Khan PET GMS Kachi GMS Amgah | Vice S.No J
' | 02
" oz | MrShahid PET GMS Amgah | GMS Kheri | Vice S.No
| | S - 03 |
. _193}" " | Ishtiag’Ahiad PET .- _-*| GMS Kheri_ - | GMS Kachi | Vice S.No 1,/
Note:-

Charge reports should be submitted to.all concerned.

2. No TA/DA is allowed to any one.

o1. The Senior District Accounts Officer Haripur. . _
02. The Principal / Headmaster concerned.

03. The Officer record file. '

0 VL

-——-sd -
. : : District Education Gfficer (Male)
. ' Haripur ‘
Endst No. M T Dated 09/2013.
_# - Copy of the above is forwardedfdf': iﬁforman’on and necessary action to the :-

9

Haripur

ii/strict Education Officer (Male)
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Cancellation

As order by the Hon Min
office order No 8830-32 dated 14/9/2013,

to GMS Kheri vice fshtiaq PET is hereby canceled with immediate effect .

Note: A
1- No TA/DA or TG is allowed.

2- Charge report should pe submitted to all concerned

. /A

District Education Officer
% (Mele) Haripur
/

Endst: No, 0\ 9( 47 i _ Dated:ﬂﬁ/ﬁ /2013 /
Ce: .

1. The P/S to Hon:Minister for E&SE KPK Peshawer.. A
‘2. The P/S to Hon MPA PF 52 Haripur. -

3. Official concerned.
-

4. Office record file,
a g o . —
01 istrict Education Officer

(Male) Haripur

ister for E & Secondary Education KPK this.

in respect of Fardoon Khan PET GMS Kachi
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-

2.
3
4-
5_ B
G-
7.
. 8-
9.
" 10-
11-
12-

. GOVERNMENT OF N.W.F.P
ESTABLISHMENT & ADMINISTRATION DEPARTMENT
" (REGULATION WING) - :

NO.SOR-1(E&AD)1-1/85(Vol:II)

Dated the Peshawar the 15" February,2003.

~ All Administrative secretaries to Govt: of NWFP.,
. The Secretary.to Governor, NWFP.
The Secretary to Chief Minister, NWFP.
All'Heads of Attached Departments in NWFP. :
All the Heads of Autonomous/Semi Autonomous Bodies in-}\IWFP.

- All Distt: Co-Ordination Officer/Political Agents in NWFP, - N
The Registrar Peshawar High Court Peshawar. \,
All Distt: & Session Judges in NWFP. : o BN
The Secretary NWFP Public Service Commission, Peshawar. \\\
The Director Anti-Corruption Establishment, Peshawar.

The Secretary Board of Revenue, NWFP, Peshawar.

The Registrar, NWFP Service Tribunal, Peshawar.

\,

SUBJECT: POSTING/TRANSFER POLICY OF THE PROVINCIAL

' GOVERNMENT. . -

I am directed to refer to thelsﬁublject noted above and to say that in super-
session of all policy, instructions issued in this behalf, the competent authority
has approved the following Posting/Transfer Policy: -

All the posting /transfer shall be made strictly in the public interest and shall
not be abused/misused to victimize the Government Servant. '

All Government servants are prohibited to exert political, Administrative or
any other pressure upon the posting /transfer authorities for seeking posting
transfer of their choice and against the public interest. ’

- All contract Govt: employees éppointed against specific posts cannot be

posted against any other post.

. The normal tenure of posting shall be thfee years subject to the condition that

for the officers/officials posted-if_i unattractive areas, the tenure shall be two
years and for the hard areas the tenure shall be one year. The unattractive and
hard areas will be notified by the government. - -

Months of March and July are fixed for posting/tran‘sfer‘ of the
officers/officials excluding the officers in B-19 and above in the Province.
Posting/transfer in Education and Health Departments shall be made in March




C / ' while the remaining departments shall make posting/transfer in july.There
R ~ shall be a ban on posting/transfer throughout ' the year -excluding the
il aforementioned two months due to promotion/retirement/creation of new
T postreturn from long - leave/involvement in disciplinary proceedings and

- adjustment of surplus staff for which specific relaxation shall be obtained
from the Chief Minister. .

' vi) While making posting/transfers from settled area to FATA vice-versa specific
approval of the Governor NWFP needs to be obtained, '

vii)  Officers may be posted on executive/administrative posts in the Distt: of their
‘domicile except District Co-Ordination Officers (DCOs), and Superintendent
of Police (SP). Similarly Deputy Superintendent of Police (DSP) shall not be
posted at a place where a Police Station (Thana) of his "area/residence is
‘situated. ' :

viii)  No posting/frénsfers of the officers/officials on the detailment basis shall be
made. S

1X) Regarding the posting of husband/wife, both in the Provincial Services, efforts
' where possible would be made to post such persons at one station and this will
be subject to the public interest. S

X) All posting/transfers authoritics may facilitate the posting/transfers of
unmarried female Govt; Servant at the station of their residence of their
parents. e

Xi) Officer/officials except DCOs and SPs who are due to retire within one year
may be posted on their option, on posts in the Distt: of their domicile and be
allowed to serve there till retirement. : :

xii)  In terms of Rule-17 (1) and (2) read with schedule-1II of the Govt: of NWFP
Rules of Business 1985, transfer of officers shown in column 1 of the
following table, table shall be made by the authorities shown against each
officers in column 2 thereof: - ‘ oo

COLUMN -1 | | coLvmn-2

Qutside the Secretariat.

1. Officers of the all Pakistan | Chief secretary in consultation with
- Unified Group ie. DMG, PSP | the Establishment Deptt. With the of |-
including  Provincial  Police | the Chief Minister. -
Officers in BPS-18 and above.

2. Other officers in BPS-17 and
above to be posted against
scheduled posts or posts normally
held by the APUG, PCS (EG) and
PCS (SG)

3. Head of attached Deptti: and other |
officers in B-19 & above in all th
Deptt: . -




(1

‘6A Officers -up - to

In the Secretariat.

4, Secretaries. . .

5. Other officers and ab'oi"c‘ thé rank
of Sectxon Officers: - ,

a)- Wlthm the same Deptt

b)-Within the Secretariat from
- one Deptt: to another.

the rank of
Superintendents.

| a)- Within-the same Deptt: o

b)- To and from Attached Deptt:

¢)- . Within the Secretariat” from one
Deptt: to another.

Chief Secretary with the approval
of the Chief Mlmster '

Secretary | of the Deptt:

.| concerned. : '
Chief Secretary/ ~ Secretary
Establishment.

Secretary of the Deptt: concerned.

Secretary of the Deptt: in consultation
with the Head of Attached Deptt:

Secretary Establishment,

Xiii)

“shall keep in rnlnd the followmg -

While con51der1ng the postmg/transfers proposals all the concerned authorities

a) To ensure the posting ‘of ‘proper persons on proper posts the annual

confidential reports, past and present record of service, performance on
post held presently and in the past and general reputation with focus on

mtegnty of the concerned officer/officials be considered.

b). Tenure on present post shall also be taken into c0n51derat10n and the

postmg/transfers shall be in the best public interest.

xiv) Government servants mcludlng

Dlstt Government employees. feeling .
aggrieved:due to the orders of posting/transfers authorities may seek remedy -
from the next higher authority/ the appointing authority as the case may be
brought an appeal to be submitted within seven days of the receipt of such
order. Such appeal shall be disposed of within. fifieen days. The option of.

appeal against postmg/transfers orders could be exercised only in -the

following cases: -

i)- premature postmg/transfers or postmg/transfers in v1oIat10n of this- -
policy. :
i)- Sertous and 'gra,vé personal( humanitarian) grounds.

To streamline the posting /transfers in the Distt; Govt: and to remove any

imitant/confusions in this regard the provision of Rule 25 of the NWFP Distt:
Govt: Rules of Business 2001 read with schedule-IV thereof is referred. As

per schedule-IV the Posting /Transferring authorities for the ofﬁcmls/ofﬁcers

- shown against each are as under -




- A . - -

_ //"' . S.No Officers - - ' Authority
A 1- | Posting of Distt; Coordination | Provincial Govt:
: foe Officer and Executive Distt: Officer |
inaDistt: : . : )
2- Posting of Distt: Police Officer. Provincial Govt:
3- Other officer in BPS-17 and above | Provincial Govt:
| postedinthe Distt:
4- Official in BPS-16 and below. | Executive Distt: Officer in
- . . | consultation  with _ Distt: |
Coordination Officer.

3. As per Rule-25 (2) of the Rules mentioned above the Distt: Coordination
Department shall consult the Govt: if it is proposed to:- _
a)- transfer the holder of the tenure post before the completion of his tenure or
extend the period of his tenure; and . , . .
b)- Acquire an officef to- hold charge of more than onc post for a period
exceeding two months. . -

I am directed further to féquest that the above noted policy may be strictly
observed/ implemented. - : ' .

Your Faithfully,

N

‘ Sd/xxx :
(GHULAM JALANI ASIF) -
ADDL: SECRETARY(REG:)

Endst:NO.SOR-1(E&AD)1-1/85 . ‘ dated Peshawar the 15.2.2003.




"IN THE COURT OF _

‘I/\y/_\,%éﬁﬁ X‘M\MM_/J (QMAM_M ).

VAKALAT NAMA

NO..___ j20

| _J/éﬁaé_ﬁﬁamj | ____ (Appellant)
- A S - (Petitioner)
| | |  (Plaintiff)

~ VERSUS

. g / L 4 _2/ 7’ o (Respohdent)g

- (Defendant)

g,/ﬂ'/ﬂ/& A4’

-~ . Do hereby appoint and constitute : M, Asif Yousafzai, Advocate, Peshawar, to

appear, plead, act, compromise, withdraw orrefer to arbitration for' me/us as my/our
Counsel/Advocate in the above noted matter, without any liability for his default and

N with the authorlty to engage/appoint any other Advocate/CounseI on myj/our costs

I/Weauthorlze the said Advocate to_dep05|t, withdraw and receive on- my/our behalf all
sums and amounts payable or deposited on my/our account-in the above noted matter.

- The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedmgs if his any fee Ieft unpald or is outstanding agalnst me/us :

Dated - /20 . ,
| e - _ (CLIENT)

- ACCEPTED

56’»—[77"”’

M. ASIF YOUSAFZAI

. . Ad I’ te
“ ‘ i
CTHMUN f%

'OFFICE S |

- Room # FR-8, 4”' Floor,

Bilour Plaza Peshawar,

~ Cantt: Peshawar
- Cell: (0333 9103240)
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Service Appeal No._1370 /2013

Ishtiag Ahmad, PET ....ccovevvvivrncrnninnennnn Ap‘pelilant

‘ !
Versus '

The Secretary Education (E&SE), o
Khyber Pakhtunkhwa and others......... Respondents.

1. Memo of Reply w1th Affidavnt | 1-4.

5 Rfeply to Sta).' Application 56
with Affidavit : ‘ :

3. || Copy of order 17.09.2012 | Reply/A 0-7

4 Wakalat Nama

) oy

Responqent No.4
Through |
9-B, Harobn Mansion,
- Khyber Bazar, Peshawar.
Dated: l S 7/ 10/ 2013 Cell # 091{-2213445 '
1

.
i




qF ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUN AL PESHAWAR )

Service Appeal No._1370 /2013

| .

Ishtiag Ahmad, PET ........ SIS Appe|llant
Versus

The Secretary Education (E&SE), i

Khyber Pakhtunkhwa and others:............. Respondents.

REPLY ON BEHALF OF RESPONDENT NO 4
(FARIDOON KHAN, PET, GMS KACHI). |

Respectfully Sheweth,

Preliminary objections. lr

L. That the appeal in question is not sustainable under -
the law and rules on subject and liable to be -
' dismissed in limine because departmental ap:peal
of the appellant was not rejected by the appeilate
authority 1.e. Direétor Education (E&SE),
Peshawar rather the same was manipulated .and
rejected by  Assistant  Director (Adn!lin),
Directorate of Elementary & Secondary Education,
Khyber Pakhtunkhwa, Peshawar who is neither
appellate authority nor competent otherwise. - [ '

Il. . That the appellant has not come with clean hal?lds.
The materiai facts have been concealed by ‘ihim
malafidely, advertenﬂy and cheating with ‘thé
Hon'ble Tribunal. Thus the appeal is liable to be

dismissed in limine.




III.

IvV.

“liable to serve anywhere in the district.

2
|

That the appéllaﬁt has no cause of action as :|he 18

-
That the appeal has not been framed in éccorc}ance

with law and rules on subject and not tenable. .

Reply to Facts: | _ | ‘

l.

original post in GMS Kachi. |

Para No.I of the appeal is correct to the exten_‘f that

by order dated 14.09.2013 passed on | the

recommendation of political authority by | the

Respondent No.3 thereby answering Respo’n‘derit
|

~was transferred from GMS Kachi to GMS Amgah

while @n other teacher Shahid PET from GMS -
Amgah to GMS Kheri and appellant was adjulsted
from GMS Kheri to GMS Kachi but on 17.09.2012
another order was issued by the Respondent No.3
thereby the name of Shahid PET was deleted. This
order was not shown by the appellant iand
concealed it from this Hon'ble Tribunal malaﬁdely’

(Copy of order dated 17.09.2012 Annex:-

Reply/A). Hence rest of the contents of para} are

denied. _ B | ‘ |
|
Incorrect and against the facts so denied. The

answering Respondent is still working against! his

| 1

The Respondent No.3 has rightly canceled the
-

order dated 14.09.2013 by his subsequent order

“dated 20.09.2013 as the same was not warranted

by the rules and policy on subject. |




It is incorrect and cheated the Hon'ble Tribunz;il for
the reason that a departmental appeal_ has notibeen
submitted properly in accordance with Khyber
Pakhtunkhwa Civil Servants (Appeal) Rules, 1986
to the appellate authority (Respondent No.2) while
in very clandestine manner the rejection ?rder
recorded on the face of appeal by Assitstant
Director (Admn) who is neither appellate auth!ority
in the case nor competent otherwise sol the
~ appellant did all these malafidely just to approach
- earlier to this Tribunal on the basis of fake ordéi:r.

S. Para No.5 of the appeal needs no comments. |

Reply to Grounds: |

A. | The order dated 23.09.2013 is false jand
maneuvered by the appellant. Thus this appeal is
not competent and maintéinable as neithér! the -

- departmental appeal 'h‘as‘ been filed béfore'i the
“appellate authority properly and if filed then the
statutory period of 90 days has not lapse from the
date on which the such appeal was preferred which
lis a mandatory requirement of the law on subje!ct.
!

B. Incorrect so denied.
C. Incorrect so denied.

D. Incorrect. 4 ' |

_ ' B
E.  There is no such departmental appeal filed by the
appellant and the departmental appeal is attacl!led

with the appeal is fabricated shown rejected by the
|

e ————————— b




s

Assistant Director (Admn) who is not the applellate

authority. ' \ |

F.  Incorrect.
It is, therefore, humbly prayed that on accep?ance

of this reply, the appeal of appellant may kindl!y‘ be

/«WD

Respondent No.4.
(Faridoon Khan)

dismissed with costs.

Through

Khush Dil Khan,
Advocate,

e Court of Pakistan.

 Dated:_2 &/ 10/2013

Counter Aff' davzt ' |

I, Faridoon Khan, PET, GMS Kachi, Harlpur do

hereby affirm and declare on oath that the contents of this .

reply are true and correct to the best of my knowledge
and belief and 'nothing has been concealed fromé this

Hon’ble Tribunal.

-

’ , 8
[ N
Deponent—, A / "
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BQFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No._1370 /2013 |

Ishtiaq Ahmad, PET .......... R Appellant
|

Versus

t

The Secretary Education (E&SE), |
Khyber Pakhtunkhwa and others.............. Responc|ients. |

| ‘ |
REPLY TO APPLICATION REGARDING THE
INTERIM RELIEF. ' |

- |
Respectfully Sheweth, :

Preliminary objections. ‘

L That the application is not maintainable'und’er.the

law and rules on subject. |

|

II. ~ The applicant has no cause of action. ‘
II. That the applicant has not come with clean !hands
“and concealed the material facts from this Hon'ble

Tribunal.

|

Reply to F aéts._'

1. No need of answer.

2. That applicant has no good prima facie case and
- not a fit case for granting interim relief!in all

respect. | L . N

»




: S |
3. = That the appeal of appellant is not competent and

maintainable as neither the stipulated period f 90
days has been lapsed nor the appeal was disposed
off by the competent  authority. Thus { the

application is also not sustainable and liable to be

dismilss_ed. | ‘

4. Denied.
5. | Denied. |
6. Denied. !

7. Incorrect and denied.

NS
|

It is, therefore, humbly prayed that on acceptance
of this Reply the application for interim relief may kihdly

be dismissed.

|
Counter Affidavit |

I, Faridoon Khan, PET, GMS Kachi, Haripm;' do
hereby affirm and declare on oath that the contents of this
reply are true and correct to the best of my knowledge

and belief and nothing has been concealed from ‘this

Hon’ble Tribunal.

Deponent
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.‘Susbsuitio‘nal Order

In continuation to this office order issued under Endst: No.8830-32 dated

14.09. 9013, the Sfollowing subssuznonal order 1S hereby made on the terms and

_ condition’in or iginal order.

['S.No. | Name  with | From To Remrks
Designalion
01. Faridoon Khan PET | GMS Kachi GMS Kherti Vice S.No.02

02. | Ishtiag Ahmed PET GMS Kheri GMS Kachi | Vice S.No.1

Note: 1- Mr. Muhammad Shahid PET GMS Amgah is. altowed to continue his .

services al his original station as usual.

_ District Educa'tion bﬂicer
‘. : - Haripur :
Endst: No,__ /e N / Mat'ed: / /2013

1

Ce:. . :
1. The Account Branch of local office.
2. The Headmaster concerned.
3. Official concerned. -
4. Office record file. : '

7

o 7/ S/
District Education Officer
: Haripur




Sérw &af/w/ Mo ./

. WAKALAT NAMA

IN THE COURT OF / !! */ d Zﬁ & é(é‘é(a //

VER_SUS

Appellant(s)/Petitioner(s)

- ML e/ i A_ - Respondent(s)

[
!

X7
I/ We= i £ /l ' /8- do hereby appoint '
Mr. Khush Dil Khan, Advocate Sugfeme Court of Pakistan, in the above

mentioned case, to do all or any of the foll(owing acts, deeds and things.

1

1. To appeér, act and plead for me/us in the above mentioned case in
. this Court/Tribunal in which the same may be tried or heard and
" any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,. -
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3." To receive payment of,.and issue receipts for, all moneys that may
" be or become due and payable to us during the course of
proceedings. “ :

' AND hereby agree;-

a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
of the agreed fee remams unpatd.

In witness whereof I/'We have sign‘ed _this Wakalat Nama
* hereunder, the contents of which have been réad/explaine’d to
me/us and fully understood by me/us thi
,& 0

B,

o WDU (ﬁ(///f
Attested & Accepted by

\ o Slgnature of Exycutants

Khush Dil Khan,

Advocate, . ’
e Court of Pakistan Z , ,Zo~
i Nowd

9-B, Haroon Mansion

Khyber Bazar, Peshawar - )4 4 e wé '




i Bk IFOR THE KHYBER PAKHTUN KHAWA SERVICE T RIBUNAL

- PESHAWAR |
Service Appeal No.1370/2013

|

Mr. Tshtiaq Ahmed, PET GMS Kachi District Haripur............... ... (Appellant)
T o |
|
VERSUS |
" 1. The Secretary (E & SE) Department, K.P.K Peshawar. .
2. The Director of (E & SE) Department, K.P.K Peshawar. !
S 3. The District Education Officer (M) District Haripur. |

4. Faridoon Khan PET GMS Kheri District Haripur. |

: |
....................................... e e i ereiaeaie e enes ... (Respondents

I
| |
INDEX |
|
|
S. No Description of Documents Annex ; Pages
01, Para wise Reply/comments 01-02
02. Copy of Joint Application , A ! 04
03. Copy of Substitutional order " B | 05
04. | Copy of Appeal C : | 06

|
) Thirough




PESHAWAR ‘

!
* Service Appeal No.1370/2013
| | | .
Mr. ishtiaq Ahmed, PET GMS Kachi District Haripur..................... (Appellant)
|

VERSUS |
1. The Secretary (E & SE) Department, K.P.K Peshawar. _
2. The Director of (E & SE) Department, K.P.K Peshawar. |
3. The District Education Officer (M) District Haripur. ‘ |
4. Faridoon Khan PET GMS Kheri District Haripur. A |

........................................ e (ReSpondents)

Respectfully Sheweth:-

The respondent No.1,2 & 3 respectfully submit the joint Para wise reply/comments towards the -

appeal filed by the appellant as follows:- - . i

Preliminary Objections ' |

|
3- The Appellant has not come to this Honorable Service Tribunal with clean hand.

1- The appeal is not maintainable under the Law.

“3

2- The Appellant has no cause of action.

4- That the Appellant has got no locus standi to file the instant appeal |
5- The Appellant has concealed the material facts from this Honorable Ciourt, hence liable to

be dismissed. . |

6- 'That the Appellant has filed the instant appeal on malafide motives. |
7- That the Appellant has filed the instant appeal just to pressurize the Respondents.
~REPLY./COMMENTS ON FACTS:- i

1- Correct to the extent of transfer order dated 14-09-2013. However it ié pertinenet to
mention that upon the joint application dated 13-09-2013 by appellant!| and réspondenl
No.4, the competent authority was pleased to issue the said order. (Th'|e copy of the joint
application is marked as Anexure —A). In this regard order was issue|:d vide Endst
No0.8830-32 Dated 14-09-2013, but another teacher namely Mr. Shahic‘ll PET transferred
to GMS Kheri being aggrieved with the said order, preferred departmelntal appeal and
consequently the substitutional order was issued on even No. & dated.gCopy of
substitutional order is marked as Anexure B) |

2- No comments. : ' |

3- In correct, the competent authority has issued the order in accordance with Law/rules etc.

|

R~




&
N

& 4- Tncorrect, the appeal bf the appellant was not submitted before the comllletent authority i.e
the Director E&SE K.P.K Peshawar. It is pertingqt to mention here that tihe appellant neither
submitted his appeal before the competent authority nor it is rejected by|the competent
authority. Hence the service appeal of the appellant is premature and liable to be dismissed.

(Copy of appeal marked as annexure —C) |

REPLY / COMMENTS ON GROUNDS:- |

A. Incorrect, the order dated 20-09-2013 was made purely on merit and 1n accordance with
‘the Principles of equity. .

B. In correct, the impugned cancellation order dated 20-09-2013 is based on the Principles

of the equity and was issued due to unwillingness of the privte responldents as he prayed

- for to be transferred to GMS Amgah instead of GMS Kheri. |

. . |
C. In correct, the detail is given in the above Para “B”. '
|

D. In correct, the impugned order is a cancellation order and is not an or('|ier of posting or
transfer. II

|

I*. That the order dated 23-09-2013 and 20-09-2013 is based on the principles of equity.

5. No comments.

G. That the respondents also see the permission of the honorable court tol adduce further

points and facts at the time of arguments. !
' | |
|

Praycer

|
[n the Light of above facts it is humbly prayed that the Appeal of the Appellant devoid of
|

|

legal footing, merit may graciously be dismissed with cost please. .

Respondents; |
i
[- The Secretary Elementary & Secondary Education Department | \‘
Khyber Pakhtun Khawa Peshawar. E L V\/\/’
(Respondent No.1) ‘n L

2- The Director Elementary & Secondary Education
Khyber Pakhtun Khawa Peshawar.
(Respondent No.2)

3- 'The District Education Officer (M) District Haripur.
(Respondent No.3)
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d;‘,'/") a ZUBAIDA AMAN PLAZA
3;/},{‘\ TEHSIL GHAZ)
‘gj;g\..;gi& ) DISTRICT HARIPUR
i Tel. Off: 0995.660981 X
S . Fax: 0995.660229

W b3 ~& Mob: 0300-8591935
K‘AASAL Zﬁ MAN ' E-mail:faisalzamand3@gmail.com
MEMBER PROVINCIAL ASSEMBLY > T
PAKISTAN TEHREEK INSAF (PT)) Ref No. £ 75 = > 2 ,
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Susbsmtwnal Order

In continuation to this off ce order 19§ll€d under I'ndet No. 8830 32 dated

14. 09 2013, the following subssuitional order is hereby y made on the terms and

‘ condmon in original order.
-

S.No. | Name o with | From - To Remrks
. | Designation '

| 01. | Faridoon Khan PET GMS Kachi GMS Kheri Vice S.No.oz2

o2. | Ishtiag Ahmed PET | GMSKheri | GMS Kachi | Vice S.No.1

. j\[ot‘e: .1* Mr. Muhammad Shahid PET GMS Amgah is.aflo d to continue his

services at his original station as usual.

' S District qucahon Officer
Haripur
Lndsl No._ Ql«/””l A l@ / Mated / /2013

.Cc: ,
1. The Account Branch oflocal office.
2, The Headmaster concerned.
3. Official concerned.
S 4. Office record file. //
/3 o | o/ S/
: },,,//.r _ . District Lducahon O icer
Ay L :
o ¥ 1l ‘ _ Haripur
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N T i WO E Y
: Br’FORE THE KHYBER PAKHTUNKHWA SiZRVICE TRIBUNAL PESHAWAR

- Service Appeal No._1370 /2013 |_
i

Ishtiaq Ahmad, PET .......... SO Applicant/Appelllant

Versus N . |

The Secretary Education (E&SE), ’
Khyber Pakhtunkhwa and others.............. Responants.

‘ i
Application for dismissal of the appeal on the point of
maintainability.

|

| -

1. "That in this case the appellant filed the photocopy
of departmental appeal dated 23.09.2013 addrdssed

Respectfully Sheweth,

to Respondent No.2 as appellate Authority anid on
the same date on the face of the depaftm%:ntal
appeal recorded rejection order by the Assi'stant
Directo(r (Admn:) addressed to DEO (Male)
Haripur. Neither the Adepartmental- appeal has llneen
‘ properly framed under the Khyber Pakhtunk:_hwa
Civil Servants (Appeals)' Rules, 1986 nor the sLime B L ey
~was disposed off by the appellate -authority ra'ther
rejected by a strange officer of the Departnllent
which indicates that the appellant have got thlS )

order in very clandestine manner which is no order

in the eye of law.

|
2. That thus in this case neither a period of 90 d|ays-
has lapsed nov the same was rejécted by ‘the
|
appellate authority, therefore, the appeal is not

| B

maintainable and sustainable under the Provision




f
.

of (a) of the Section 4 of the Khyber Pakhtunkhwa
|
Service Tribunals Act, 1974. | !

It is, therefore, humbly prayed that on accei:)tance
of this application, the appeai of appellant may kmdly be

dlsmlssed with costs as not maintainable under the law -

%MW

Respondent No.4.

Through

Dated: 2S5 /10/2013

Affidavit |

I, Faridoon Khan, PET, GMS Kachi, Haripur do
hereby affirm and declare on oath that the contents of this
application are true and correct to the best of, my

knowledge and belief and nothing has been concelaled |

frjom this Hon’ble Tribunal.

%)”%WVD

Deponent
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Ishtiaq Ahmed. Vs " Education Deptt:

BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR. |

APPEAL NO. 1370/13.

“ REJOINDER ON BEHALF OF APPELLANT.,

R.SHEWETH.

PRELII\/IINARY OBJECTIONS:

All objections raised by the respondents are mcorrect and

baseless. Rather the respondents are stopped to raise any objections

due to their‘ own conduct. More over the respondent no.5 has
rejected the appeal, therefore he should file his reply to defend

hlmself _ |

1_

FACTS:

Admitted correct by the respondents. Howe\}er it is added that

the . order dated. 17.9.2013 was never communicated to

appellant because, the appellant 'to,ok' over charge on
16.9.2013 in pursuance to order dated. 14.9.2013. Therefore -

the stance of the respondents is incorrect, especially that of
private respondent. '
Admitted correct by the official respondents however the
reply of the private respondent is not correct. ‘
Incorrect while para-3 of appeal is correct: The’ attached
annexure shows that the said order has been issued due to
political interference and not according to law and rules

especially when the Govt; has already circulated the

instructions on 27.2.2103. - R ‘ -

Incorrect. The appellant filed appeal before the Director
Education which was rejected by:Asstt: Director (Admin) who

has been arrayed as respondent No.5 and who und{,er the law
. | g




N3

. Tribunal.
'GROUNDS:
A- Incorrect while para-A of the appeal is correct. Mo’fe_over as
- explained in para-4 above of this rejoinder. | |
B- Incorrect while para-B of the appeal is correct. The order is
politically motivated and premature. | !
C-  Incorrect while para-C of appeal is correct. The charge'repo_rt
~ proves that the appellant tenure was just-4,days. |
D- Incorrect while para-D of appeal is correct. The respondents
have violated the posting /transfer policy of the Govt as well
as Circular dated. 27.2.2013.
| » |
E-  Admitted correct by the official respondents wherea’s the reply
of the private respondent is not correct as explained in para-4
above.
F-  Incorrect while para-F of appeal is-correct. |
G- Legal.

required to file his reply. More over the,Respdnaed'N_o. 2
should be aware of the functions of his subordinates. The
appellant was refused his appeal and under the law the
appellant was having only the- remedy to go before the'

o . It is therefore most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

[
THROUGH | g 2!
: 4 w5

M.ASIF YOUSAFZAI
ADVOCATE.
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AFFIDAVIT

It is affirmed that the contents of this appeal and
are true and correct

£

DEPONENT

repl

[
1
|
i

|cat|0n




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

APPEAL NO. 1370/13.

Ishtiaqg Ahmed. ' Vs Education Dep’lt

REPLY TO APPLICATION ON BEHALF OF APPELLANT. )

R.SHEWETH.

. _ PRELIMINARY OBJECTIONS:

1 The application is not sustalnable as the’ respondent No.5 has

not yet filed his reply. .
2- The application is based on malafide intentions to sa}/e the skln
of the respondent No.5

FACTS:

1-  Incorrect. The appeal was broperly addressed to respondent
"~ No.2 but rejected by the respondent no.5. Thus keeping in

- view the legal position, it was an appellate order on the appeal

of appellant and the same fact has been admitted'by' official
respondents in reply to Para-E of their commlents. The_
appellant was having only the remedy to go'-liefore_the
Tribunal in appeal as the rejection order w'as.pass_ed by the
respondent No.5 on his appeal. Thus if any violation is made

that is on the part of the official respondents which cannot be

attributed to appellant.

2-  Incorrect hence denied. More over as explained"in para-2
“above. It is also added that the appeal is now mature during

the pendency of appeal.

It is therefore most humbly prayed that the appllcat||on in hand

may be rejected.
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APPELLANT /RESPONDENT.

-

S -~ THROUGH: : -
| | ~ M.ASIF YOUSAFZAI
ADVOCATE.

|

AFFIDAVIT. | | | ‘

It is affirmed that the contents of this reply are true and
correct. |

;. |

DEPONENT.

i .
it .
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No. !?g /ST, ‘ Dated O‘f / D/ﬁ /2014

To:

Subject:-

The Assistant Director (Admn) ,
Elementary & Secondary Educatlon
Peshawar.

SERVICE APPEAL NO. 1370/2013, ISHTIAQ AHMAD VERSUS
THE SECRETARY EDUCATION (E&SE) KPK PESHAWAR ETC.

I am directed to say that the above mentioned Service Appeal was fixed

for before the learned Member Bench on 31.1.2014. On the same! date, the learned

Members have passed the following order, which is sent for further necessary action:-

“Counsel for the appellant and Mr. Muhammad Jan, GP
Khursheed Khan, SO and Mosam Khan, AD for respondents No. 1 & 2,
Mr. Roz Wali Khan, DEO (M) Haripur (respondent No.3) himself and
private respondent No. 4 with counsel present. Reply to stay application on
behalf of respondent No. 3 received. Copy handed over to counsel for the
appellant. Arguments, on the pomt of mamtamablhty of the appeal partly
heard.

During the course of arguments, it was pointed out by the
learned counsel for private respondent No. 4 that the departmental appeal
was not filed before the proper forum and rejection order was passed by an
incompetent authority i.e. Assistant Director (Admn) Dlrectorate of E&SE,
Peshawar and prima-facie is fake and factitious.

" Perusal of the record reveals that the officialirespondents in
their written reply also stated that the departmental appeal and order
passed there upon seems to be factltlous however, no affidavit was
submitted on this point, hence they are directed to furnish proper affidavit
in this respect. Similarly, respondent No. 5 i.e. Assistant Director (Admn)

. E&SE Directorate, Peshawar is also directed to appearin person and

explain his position. To come up for further proceedings/arguments.on the
point of maintainability of the appeal on 24.2.2014.

Sd/- MEMBER " : Sd/- MEMBER”

KHYBER PAKHTUNKAWA SERVICE
TRIBUNAL PESHAWAR

-
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“a,long .;‘timei os - graveyard. . Therefore, he was -assumed,tohs
ceased .to be its owner who could not file "a 'suit, for pre-emptio

sustainable at law:s - .o

i - ;v 7

e -y AN A
i anaging Director, 0.G.D.C*Ltd4v./ Najmul-Hassan -
i N Naqvi (Sardar Muhammad Raza Khan, J) =~ °.
) Service Tribunals Act (LXX of 1973)— 37wt 1Lt ) [

. 4—Civil Procedure Code (V of 1908), O.VIL,"R.11-:-Premature -
.;wcal---Filing of appeal before _;exp'ir.y of ninety days---Penalty of
gampulsory retirement, setting aside’ of---Civil servant was compulsory
" gellred from service but Service Tribunal allowed appeal:.and set aside |} &
"¢ -penalty---Plea -raised by the authorities was that civil servant had ' i :
flied appeal after eighty days from filing of departmental representation, -
us ‘the appeal was -premature the same merited dismissal by Service
Tribunal—Validity---If- at the initial stage, by serious omission," the
tmely return, of appeal was avoided and the cause of action was allowed
« mature during pendency of appeal and on the fag end ‘of proceedings,
e’ appeal was dismissed on the ground that the initial submission was
premature, such volte face if taken by Service Tribunal, could not be
cadorsed under any canon of justice---Premature matters were not bad
but simply premature and must be returned---Failure to return the appeal
debarred the Tribunal to subsequently jeopardize rights and bona fide
claims of civil servants--Service Tribunal was required to return the
appeal at the very first instance, if such course was not adhered to, then
the Tribunal subsequently could not damage the civil servant on the
grounds of prematurity of appeal when the same had become mature
during the pendency allowed by Service Tribunal itseif--Service
Tribunal had rightly declined to dismiss thc appcal! on the scorc of -

prematurity---Appeal was dismisscd. [p. 893] B

(¢) Service Tribunals Act (LXX of 1973}~ &

T ;;" 38 e,
PR YIPE LIPC M

in respect of some other land on the basis of ownership in the, ‘ h
Deh and contiguity. .In the, present casc, the appellants; had provedy
their right of pre-emption over the ‘suit-land -and the suit of _fhe appellale
was rightly decreed by the trial Court as well as by the l'j’lrst_Appillal _
Court: Therefore, -the impugned judgment of the' High .Court is: noif

~o Ireye
TR PR LR B

Sir U Ay Raafl

" 6. .For the foregoing reasons, this appeal is .allowed andthe}
impugned - judgment, dated 23-2-2001 of the High Court .is set, aside.y
Consequently, the judgments and decrees of the trial .Court as well as
that of the First Appellate Court are restored. No order gs to costs.’ ) o

M.H./N-42/S - C © ‘Appeal allowet

.
140

' 2005SCMR 890
[Supreme Court of Pakistan} ' .

8

Present: .éardar Muhammad Raza Khan and )}ﬁan Shakirutlah }an,.j]

MANAGING DIRECTOR, OIL AND GAS
DEVELOPMENT COMPANY LTD.—--Appellant

versus
Syed NAJMUL HASSAN NAQVI-—Respondent
Civil Appeal No.662 of 2001, decided on 28th February, 2005.

—-S. 4---Pcnalty of compulsory rctirement, sctting aside of---
Discrimination---Departmental inquiry was initiated against cight officers
but the respondent civil servant was only condecmned who was

A\

(On appeal from the judgment, dated 23-6-2000 passed by ‘the compulsory retired from' scrvice just 4 days prior to his .
Federal Service Tribunal, Islamabad in Appeat No.1675(R) of 1999)."* % superannuation---Scrvice Tribunal allowed the appeal and sct aside the it

) ‘4B penalty---Validity---No action was taken against other officers under - i
() Service Tribunals Act (LXX of 1973)— ‘* in‘I‘!ify on the g)r,ound that he was to retire ﬁflcr about four months---If
<.e-S. 4-—Civil Procedure Code (V of 1908), $.80 & O.VII, R.11-; such reason could prevai! with the authoritics with regard to that other
Premature appcal---Effcct---Any suit or cause of action which isgig officer, it was equally available for the respondent civit servant who was
premature, docs not cntail dismitsal of that causc but it results into tompulsorily retired 4 days before his superannuation---Scrvice Tribunal
rejection under O.VII, R.11 C.P.C. that does not opcratc as res bad rightly concluded that the penalty awarded to respondent civil
judicata---If appeal beforc Scrvice Tribunal is premature, it should be servant was clearly discriminatory and his retircment was expedited mala
returncd by Registrar so as to be re-submilicd aficr maturity of cause O fde despitc the fact that after 4 days hc was to retire on
action. [p. 893] A - Sperannuation—-Supreme Court declined 10 interfere with the judgment

= Passed by i ibunal as th . ionable.--Appe
Abdullah Bhai’s case PLD 1964 SC 106; Muhammad Usman's s 1 by Service Tribunal as the same was unexceptionable Appeal . 4
. 7 ismisscd. [pp. 894.895]C & D .
casc PLD 1983 SC 436; Sycd Aftab Ahmed's casc 1999 SCMR 197, . : .E
Pakistan International Airlines Corporation's case 1999 PLC (C.S.) 1539 _ Shah Abdul Rashced. Advocate Supreme Court with Sycd Amjad }
and Sui Southern Gas Company Limitcd's case 2003 PLC (C.S.) 796 Ali, Dy. Admn. Officer (0.G.D.C.) for Appcllant,

ref. 3

SCMR
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Hafiz S.A: Rehman, Advocate Supreme, Court forRéspondey

- . +.:Date of hearing: 28th February, 2005. ., L

AU "SI J K ors SRR th-bcm PRIRE: L Y

o . R .~ v,
i N LT T - s -

-“SARDAR’ MUHAMMAD RAZA' KHAN,J.- Oil anFp

" Development Company Limited, Islamabad has chalienged, ‘after leaye
the’ Coun,'.the._ judgment,- dated 23-6-2000 of “learned :Federal . Sery;

‘Tribunal whereby,on acceptance of the appeal of Syed Najamul Hig,

Nagqvi, his compulsory retirement from service was set aside’

e a A .- . - ) “ .
3" 'The"réspondent joincd the -conipany on 23-9-1982 a3 Dipy,
Chief Geologist and in due course became a Manager (B-21) whien ¢
12-12-1998 he was served with a charge-sheet levelling the allegations ¢
misconduct. An jnquiry was held and ultimately’ it was found that ¢
charges of rhisconduct were proved. Accordingly,  vide” -offis
memorandum' dated 13-8-1999 he ‘was made to retire” from service
compulsorily. His appeal before the Service Tri@ﬁnal‘succeededjm

hence this appeal. - - .

3. Learned ‘counsc! for the appellant challenged the ? very
maintainability of appeal before the Tribunal on the ground that it wy
premature and was filed without waiting.for a period of 90 days after
filing of appeal or representation beforc the higher departmental
authority. The lcarned counscl drew analogy from section 80 of the Civi
Procedurc Code where no suit against Government could be filed before
the cxpiry of two months next aficr notice in writing, as contemplated by
the scction itself. It was vchemently asserted by the learned counsel that
any suit brought in contravention of section 80, C.P.C. was bound to be
rejected under Order VII, rulc 11 of the C.P.C. and could notbe
entertained by the Court. That identical was the case of appeals to be
filed under scction 4 of the Service Tribunal Act. - -

4. We belicve that the onc in'hand is a matter squarc)y akin to the
civil Jaw and that is why the learned counscl also consciousiy sougl?
protection under the provisions of scction 80, C.P.C. Still, we can
avoid making expression that the condition of prematurity involved under
section 80, C.P.C. as well as under section 4 of the Scrvice Tribunab
Act is of hyper-technical nature. Legislature having rcalized this fact b

. amcnded the scction in the year 1962 by adding proviso 1o the effect that

H H . . 2 3 ¥
if a premature suit is instituted without such notice or in contraventioa§’
the provision of scction 80, C.P.C.. the Court shall allow not les tha?
threc months to the Government to submit its written staicment. ;T8¢

logic behind the issuance of notice under section 80, C.P.C. of provdEs |

time to the Government is covered by allowing it three months time a2

the institution of suil, to file written statement. This carrics an idea & 4

SCun

T ¥ SIS

Nagvi (Sardar Muhammad Raza Khan, J) -

“ - .
¢ causes of -action.if- premature :can be overlooked if those become

pature during pendency: of ‘the cause. This Court comprising of Mr.

pstice A.R! Cornelius, Mr. histice ,B.Z: . Kaikaus. and Mr., Justice . -

ur Rahman in Abdullah Bhai’s case PLD 1964 SC 106-113 had
eniegorically observed that jt was open for the Court to have decreed the. .

suit which was premature when it was filed but where the cause of action ',

mutufed during the pendency of the suit. . -

5. The aforesaid verdict though available in’field, in principle, this
Court comprising of two Honourable Judges in ‘Muhammad Usman’s
aise PLD 1983 SC+436 did not agree to the hearing of a premature
appeal by the Tribunal under section 4 of the Service Tribunals Act,
Subsequent development would indicate that this rule. was relaxed in
Syed Aftab Ahmed’s case 1999 SCMR 197 by holding that-where no
statutory provision or statutory rule providing a right of appeal or
representation’ is available in the relevant laws of the appellant, he is not
bound to file the same and then wait for a period of 90 days in order' to
have resort to the Service Tribunal. Similar view was taken in Pakistan
International Ai}'linés Corporation ' 1999 PLC (C.S.) 1539 that if the
provision of appeal or representation is available in the statutory rules of
& corporation or statutory body, the employee shall have to file such
appeal but where the rules are not statutory, the employees can directly
resort to the Service Tribunal. In the instant case, the Oil and Gas °
Development Company is not possessed of any statutory rules and hence
the appeal before the Tribunal could be filed directly either without filing
any appeal or representation before the departmental authority or without
waiting for a period of 90 days. The latest view of this Court in this
behalf is given in the case of Sui Southern Gas Company Limited 2003
PLC(C.S.) 796. ’

6.  With rcgard to the stringency of the rule involved, we have
another view of the matter as well, Any suit or cause which is
premature, docs not entail the dismissal of that cause but jt results into
rejection under Order VI, rule 11, C.P.C. that does not operate as res A
judicata, We are, therefore, of the firm vicw that if an appcal before a
Service Tribunal is premature, it should be returned by the Registrar so
2 (o be re-submitted after the maturity of the cause of action. Quite an
iomalous situation would it be that on the onc hand and at the initial
fage, by scrious omission, the timely return of appeal is avoided and the
fause of action is allowed (0 mature during pendency and, on the cther
band, a1 the fag end of proceedings, it is dismissed on the ground that
e initial submission was premature. Such. volte face if taken by the
Tribunal cannot be endorsed under any canon of justice. The fact
"*Mains that premature matters are not bad but simply premature and
ust be returned. Failure to do so debars the Tribunal 10 subscquently
I0pardize the rights and boma fide claims of the appellamts. We,

L)
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- -SUPREME COURT MONTHLY REVIEW: . - [Vol. XXy 105 kS Managing Director, 0.G:D.C: Lud; v, Najmul Hassan .893
) L. T, . ; j .

TR e —— g——————

PN




e . ©

oo -
—
Py

-islamia.Club Bullding..

" grounds of prematurity ‘of appeal when .the:same had become m '

. instant case, has rightly declined to dismiss the appeal on this score}

-

- e —————

v ————— o — o~

§94  SUPREME COURT MONTHLY REVIEW» - [Vél.

. thereforé, conclude that a premature appeal before the Tribunal
t0 be returned at the: véry first instance. If this course of:action i}

adhered ‘to, the Tribunal ‘subsequently, tannot damage ‘the appeliag
during the pendency. allowed by the Tribunal itself. The Tribunai; 3

moreover, this objection was not taken before the Tribunal either i
filing any'cpricise‘state'rge_m, : - : L A
7. Comiag to the factual aspect of the case concerning charge R
misconduct and the manner those were tackled with by the Tribuna),’y .
would take up the charge concerning Gas Dehydration Plant. 15 \38
charge 8 officers were under inquiry and the respondent was held Jighe¥
peing member of the Evaluation Committee.. The learned Tribunal g
rightly concluded that on the one hand, the respondent was not a me ;
of Evaluation Committee consisting of 5 members namely, Mr. Ain-ug
Din Siddique, Mr. Jaffar Mchammad, Mr. Ghulam' Abbas Nakai, M¥]
Qamar Saeed Awan and Muhammad Athar. It may be remarked at th
stage that Mr. Qamar Saced Awan was exonerated for not being ™
member of the committee while he was very much the member thereof -
whereas, the responderit was condemned though not 2 member at aif".‘

This was an act of discrimination as well. . . R
.

- ) i

8. No action was taken against Mr. Qamar Saced Awan on'llf'
ground that he was to retire on 7-1-1999. If such reason could prevad
with the authoritics qua Mr. Qamar ASaced Awan, it was equally
available for the respondent as well who also was to retire on 17-8-1993.
The height of discrimination is that Mr. Qamar Saced Awan was) !
accordingly exonerated but the respondent was compulsorily retired oolyl
4 days before his superannuation. .

9. Concerning the charge about appointment of a consultant, it i,
rightly observed by the Tribunal that the same appointment of consultii_tj,
was dropped on 27-4-1995 by the competent authority and the #2d:
committce did not take any final decision. There were many officen,
scnior 10 him in the committee 2nd the final decision never rested Wfthi
the respondent. ’ ,;.:’

10. Regarding Gas Transport Pipcline the alicgation against the
respondent was that he facilitated the procurement of a Pipcline at a véry

w . Abdul Hameed v. Mu

wid , : 3 3
penalty -awarded to:the-respondent did not commensurate with the ‘so- -

high cost, depriving the corporation of the benefits of a fair, 2"
transparent competition. Suffice it to say for negation of charge that the
decision to adopt the gallop tender was taken at the level of Chairmal:
the Minister and the Prime Minister. It was implemented through thc
decision of Chairman 0.G.D.C. and the period of 15 days after gallf 2

tendcr was determined by the Chairman himself. B
;g);'i

{Tassaduq Hussain Jillani, J) , .

1. For all the afot_esai& ‘reasons, it was rightly concluded that the ~

misconduct on his part. That he was clearly discriminated and his

alied : . .
retirement was expedited malafidely despite the fact that after 4 days he|

tire on.supéfannuation. In the circumstances, the judgment of

was t0 ¢ n.superan] ‘
Tribunal beéing.unexceptionable is maintained and the appeal is
pereby dismissed.= vz - . ) St . . NN
MH/M-233/S " T _ Appeal dismissed.
4 N oy Y c ‘
L, My, (ommamsssesymcs
At 200SSCMR89S
’ r, ™~ b .

" [Supreme Court of Pakistan}

. Present: Sardar Muhammad Raza Khan and
Tassadug Hussain Jillani, JJ

ABDle HAMEED and others---Appellz;ms
- versus . .
B MUZAMIL HAQ and others—Respondents
Civil Appeal No.982 of 2001, decided on 8th March, 2005.

(On appeal from the judgment, dated 21-3-2001 passed by
Lahore High Court, Lahore in R.S.A. No.192 of 1988).

{a) Walver—
—Defined. [p. 900] A
Black’s Law Dictionary ref.
(b) Punjab Pre-emption Act (I of 1913)—

~Ss. 4 & 21---Right of pre-cmption-—Principle of implied waiver---
Applicability---Pre-emptor was son of vendor who was awarc of
transaction-—Amount received by the vendor was deposited by pre-
emptor in his account—Pre-emptor claimed superior right of pre-emption
on the basis of being son of vendor—Tgial Court decreed the suit in
favour of pre-cmptor but Appcllate Court dismissed the suit---Judgment
and decree passed by Appellate Court were sct aside by High Court in
exercise of sccond appeal-—Plea raised by vendee was that the pre-
emptor had waived his right of pre-emption— Validity-—Evidence
thowed that the pre-emptor was aware of transaction, hc was intimate
taough to the vendor and in the event of expression his desire to
purchase the suit-land, the vendor would have sold it to him but he
dlowed the sale to take place—Sale price was deposited in personal
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DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION KHYBER
$PAKHTUNKHWA PESHAWAR.

T1 1bunai Puhawm

Subject:- SERVICE APPEAL NO. 1370/2013, ISHTIAQ AHMAD- VERSUS THE
SECRETARY EDUCATION (E&SE) KPK PESHAWAR ETC.

Memo,

Kindly reference your letter No. 178/ST dated 04-02-2014 addressed to Assistant
Dircctor (Admn) of this Directorate on the subject cited above.

In this connection it is elaborated that the version of the learned counsel for

private respondent No. 4 is not based on facts. The Assistant Director (Admn) is a very

responsible officer of this office. He is supposed to be an authorized officer to dispose off routine

issues/appeals etc: in exigency of service pertaining to administration and establishments
matters received in this office from time to time with the prior approval/consent of the
undersigned.

So far as the question of disposal of departmental appeal dated 23-09-2013 in
respect of Mr. Ishtiaq Ahmad PET GMS Kachi District Haripur and order passed there upon is
concerned, it is clarified that the very appeal was disposed off by the Assistant Director (Admn)
Le. respondent No. 5 genuinely so directed to him by the ﬁnclersigneci. There is nothing of the
sort as pointed out by the learned counsel for private respondent No. 4.

Keeping the above factual position into consideration, it is requested that the

Assistant Director (Admn) respondent No.5 may please be exernpted from attendance in person

on 24-02-2014. 2

N .

Director Elemientary & Secondary
g Education, Pakhtunkhwa Peshawar

'.)"L 1A l i

Tt S Lo
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¢t 4L,a
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I\“.s 350t Mut qu i sl ‘...w-l'x‘!

CAUsersttp\Deshiophunstesial Stalt Conespondance 26-08-2013 doe
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No._1370 /2013

Ishtiag Ahmad, PET ... ..o Appellant
Versus |

The Secretary Education (E&SE), ' : !
Khyber Pakhtunkhwa and others...........................ocovoiiiie, Respondents.

!

APPLICATION UNDER SECTION 7 SUB SECTION 2 OF THE KP

SERVICE TRIBUNAL ACT, 1974 READ WITH RULE 13 OF THE KP
SERVICE TRIBUNALS RULES, 1974 FOR SUMMONING
RESPONDENTS NO.1, 2 AND 5 IN VIEW OF ORDER SHEET DATED
31.01.2014 FOR EXAMINING THEM ON OATH BEFORE THIS
HON'BLE TRIBUNAL.

Respectfully Sheweth, |
1. That Respondent No.4 has filed an application for dismissal'of the service
appeal No.1370/2013 on the point of maintainability on the grounds that
neither Departmental Appeal has been properly framed under the Khyber
Pakhtunkhwa Civil Servants (Appeal) Rules, 1986 nor the same qus
disposed off by the appellate authority rather rejected by Respondent Ne.S
- who is not the appellate authority and as such there is noi departmental
appeal in true sense and this plea is also supported by the answermg
Respondents in para 4 of their comments. :

2. That the application was fixed for arguments on the sirilgle point " of
maintainability for 31.01.2014 and on the very date during !the course of
arguments this Hon'ble Tribunal has observed that the Respondent
Department has also taken the same plea in their respective reply of paré 4
of the appeal therein they candidly denied of the department appeal of ’!che
appellant but no affidavit was filed by the answering Resporidents so they
were directed to furnish proper affidavit in this respect and Respondent
No.5 was directed to appear in person and explain his position.

That on the date of hearing i.e. 24.02.2014 non of the official Respondents

LI

has furnished the requisite affidavit as per order sheet dated 31.01.2014
while Respondent No.5 has filed affidavit which is not seemed to be




genuine for the reason that the signatures, affixed on the affidavit and on

the Departmental 'Appeal are “quyi‘t' “deferent. - Howe’lver a letter | ‘
No0.2895/AD(Lit: 11) dated 20.02.2014 filed on behalf of Res|pondent No.2
which is also not seemed to be genuine because the| signature of
Respondent No.2 affixed on the reply is quit deferent from t}'lle signature of
this letter. In addition, there is no provision in the la'llw -and rules
empowering the authority to delegate its power/auth(lJrity to any
subordinate for the decision of departmental appeal of an alggrieved civil
servant. I
i

4. That the appellant has not come to Hon'ble Tribunal with cleéan hands and
is committing a fraud with this Hon'ble Tribunal with the ¢onnivance of
official Respondents which is not only an illegal act but also a criminal
one. ‘

5. That in such situation the personal attendance of ReSpohdcntEs No.1, 2 and

|
5 is necessary in order to examining them on oath to resolve the
i R

controversial issue in the interest of justice and fair play.

It is therefore humbly prayed on acceptance of this application, Respondent No.1,
2 and 5 may kindly be summoned and examined them on oath in| this Hon'ble

5///]”70@0 |

Tribunal.

|
'cant/Régpondent |No.4

/ i
Khush}i'(han, -

Advocate, 5
urt of Paki'lstan

Through

Affidavit

I, Faridoon Khan, PET, GMS Kachi, Haripur, do hereby affirm and declare
on oath that the contents of this application are true and correct to thfi: best of my

knowledge and belief and nothing has been concealed from this Hon’ble Tribunal. /D

RErT 7




p ,,BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

B .Service Appeal No. 1370 /2013

Ishtiag Ahmad, PET ................... Applicant/Appellant

Versus
The Secretary Education and others........... Respondents ‘ -

APPLICATION FOR EARLY HEARING |

Respectfully Sheweth,

1.  That titled appeal is pending before this Hon'ble
Tribuna'l and is fixed for hearing on 25.11.2013.

2. - That matter in question is of urgent nature
pertaining to transfer and status quo order' was

issued by this Hon'ble Tribunal.

It is, therefore, humbly prayed that on accep'tance '

of this application, the appeal may kindly be accelerated

to an early date than the date already fixed.

Appllca nt/ %ﬁ&w

Respondent No.4.
(Faxidoop Khan)
.-~
Khush Dil Khan,
Advoc |

Through

Tatam * 10 \\ hereby affirm and declare on oath that the contents of this
e 0N application are true and correct to the best of my ‘
‘ % 'n‘, knowledge and belief and nothing has been concealed I
s mmxbs///?/ ) 4 from this Hon’ble Tribunal. : | b
’ A h\“""-’-/ A /..f, _ | J/
Pretar vesh i Deponeht™
| 5 .




 BEFORE THE KHYBER PAKHTUNKH_WA SERVICE TRIBUNAL PESHAWAR
] S Service Appeal No._1370 /2013
| Ishtiaq Ahmad, PET ...... " ...... Applicant/Appellant
o Versus

The Sec’fétary Education and Otlﬁel's ........... Respondents. -

APPLICATION FOR EARLY HEARING

Respectfully Sheweth,

l. That titled appeal is pending before this Hon'ble

Tribunal and is fixed f'o.r. hearing on 25.11.2013.

|

2. That matter in question is of urgent nature - | 2
pertaining to transfer and status quo order was . . ;

- issued by this Hon'ble Tribunal. S : gé

K

It is, therefore, humbly bi'ayed that on acceptance
of this application, the appeall may kindly be accelerated

to an early date:thah the date already fixed. o
| ‘ 4 ﬂ\/ _
Applicant/ %7”7(%/%

~ Respondent No.4. :

N

[ Khush Dil Khan,
Advoc :

o - " ¢me Court of Pakistan.
Dated: z A /10/2013 . . L
- Affidavit

I, Faridoon Khan, PET, GMS Kachi, Haripur do -
hereby affirm and declare on oath that the contents of this
application are true and correct to the best of my .
knowledge and belief and nothing has been concealed -

from this Hon’ble Tribunal. =~ 4 O

o
Dw%e/ztzw. g

Through

b




A
DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION KHYBEMM;
PAKHTUNKHWA PESHAWAR. | m B / '4

N2 B 7%/ AD it T ‘39-*

Dated Peshawar the 2 & /2014

To.
The Registrar,
Khyber Pakhtunkhwa Service
Tribunal, Peshawar,

Subject:- SERVICE APPEAL NO.. 1370/2013, ISHTIAQ AHMAD VERSUS THE
SECRETARY EDUCATION (E&SE) KPK PESHAWAR ETC.

Memo, : .
‘Kindly reference your letter No. 178/ST dated 04-02-2014 addressed to Assistant

Director (Admn) of this Directorate on the subject cited above.

In this connection it is elaborated that the version of the learned counsel for
private respondent No. 4 is not based on facts. The Assistant Director (Admn) is a very
responsible officer of this office. He is supposed to be an authorized officer to dispose off routine
issues/appeals etc: in exigency of service pertaining to administration and establishments
matters received in this office from time to time with the prior approval/consent of the
undersigned. | :

So far as the question of disposal of departmental appeal dated 23-09-2013 in
respect of Mr. Ishtiaq Ahmad PET GMS Kachi District Haripur and ordef passed there upon is
concerned, it is clarified that the very appeal was disposed off by the Assistant Director (Admn)
L.e. respondent No. 5 genuinely so directed to him by the undersigned. There is nothing of the
sort as pointed out by the learned counsel for private respondent No. 4.

Keeping the above factual position into consideration, it 1s requested that the

Assistant Director (Admn) respondent No.5 may please be exempted from .attendance in person

on 24-02-2014. %

Director (mentary & Secondary
é Education, Palhtunkhwa Peshawar
M?# L{AL Elementary & & Secondary Edcation

Kmher&a&z!ﬂunkhwa?eshaw&‘
LIk M)QWm«f‘ M//A7 ‘/”Q

i

aJS?'aﬁééo?respondance 26-08-2013.doc ) 0 / ) / / 9 : 181
r—-—_—v_ﬂ -




l ,.;,,ﬂ' ' ) - - .
DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION KHYBER
PAKHTUN KHWA | PESHAWAR :

i o | ~ 7 /AD(th 1)
|

Dated Peshawar the Qﬁ Z 2 / 2014
To. .
The Registrar,
Khybe:r Pakhtunkhwa Service

Tribunal, Peshawar.

Subject:-  SERVICE APPEAL NO. 1370/2013, ISHTIAQ 'AHMAD VERSUS THE

SECRETARY EDUCATION ( E&SE) KPK PESHAWAR ETC.

Memo, I '
S Kmdly reference your letter No. 178/ST dated 04-02-2014 addressed to Assistant

Director (Admn) of thls Directorate on the sub]ect cited above.

In thlS connection it is elaborated that the version of the learned counsel for

pr1vate respondent No 4 is not based on facts. The Assistant Dlrector (Admn) is a very
responsible officer of| this office. He is supposed to be an authorized officer to dispose off routine
issues/appeals etc: m ex1gency of service pertaining to administration and establishments
matters received in| : this office from time to time with the prior approval/consent of the
unc_lersigned | _

So far as the questlon of disposal of departmental appeal dated 23-09-2013 in
respect of Mr. Ishtlaq Ahmad PET GMS Kachi District Haripur and order passed there upon is
concerned, it is clarified that the very appeal was disposed off by the Assistant Director (Admn)
i.e. respondent No. 5! genumely so directed to him by the undersigned. There is nothing of the
sort as pointed out by the learned counsel for private respondent No. 4.

Keepmg the above factual position into consideration, it is requested that the

A: »51stant Director (Admn) respondent No.5 may please be exempted from attendance in person

on 74-02-2014 |
.: Director Elel\éa:ry & Secondary

\ ! Education, Pakhtunkhwa Peshawar

\

. | .
C:\Users\Hp\Desktop\IViinislerial Staff Co;rrespondance 26-08-2013.doc

181

.-
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2
Service Appeal No. 1370/013

Ishtiag Ahmad, PET GMS Kachi District Haripur . . ............ (Appellant)

Versus

The Secretary Education (E&SE)
Khyber Pakhtunkhwa and others ....................c............. ... . (Respondents)

REPLY/REJOINDER TO AN APPLICATION FILLED BY RESPONDENT NO.4
~ o /R IR IVANAITLICALTION FILLED BY RESPONDENT NO.4
ON BEHALF OF RESPONDENT NO. 2

Resp_ ectfully Sheweth,

1. This Para of the application (Annex-A) is related to record of the Court. However
it would not be out of place to mention here that the present application is not
affected one from the affidavit (Annex-B) as submitted by respondent No.5 in
compliance with the direction of this Honorable Court wherein the deponent

_ admitted the fact that the remarks addressed to DEO (M) E&SE Haripuf on the
face of the departmental appeal (Annex-C) were written and signed by him as per
direction of the Director (E&SE) Khyber Pakhtunkhwa Peshawar. While it is also
pertinent to mention here that the “para-wise reply” to the appeal as per
(Annex-D) as mentioned in this para was prepared by the office of the DEO (M)
E&SE Haripur and was ignorant of the facts and as a result replied para 4 of the
appeal by denyigg the remarks of respondent No. 5. Hence the applicant has no
prima facie to ﬁfe this application.

2. As mentioned iﬁ?"para:eﬂ;ove the reply was prepared by the office of the DEO
(E&SE) M Haripur while the departmental appeal of the Ishtiaq Ahmad PET
referred to above was submitted directly to the Director E&SE Peshawar. Hence
the District Education Officer Haripur was ignorant of said appeal.

3. The statement of the applicant i.e respondent No.4 is misleading one, baseless,

against the material on record and facts. The affidavit filled by respondent No. 5

is genuine and original one. The signatures as mentioned in this para has been

owned by respondent No. 5 while it is also pertinent to mention here that in




ne’

response to letter of the Registrar Service Tribunal Peshawar (Annex-E) the letter
of the Director E&SE (Annex-F) addressed to the Registrar Service Tribunal
Peshawar is also genuine and -sig.ned by the sitting Director (E&SE) while the
“para-wise reply” to the appeal referred above was signed by the ;then In charge

Director E&SE namely Mr. Shamas Khan Ex-Additional Director (now retired)

who was competent to sing the said reply whenever the incumbent Director E&SE -

is out of station. Hence nothing has been done dgainst the rules. Hence the request
of the applicant i.e responded No.4 is not proper and expedient.

This para is also incorrect to the extent that the respondents did not have any
intention to commit a fraud . The statement of the applicant in this para is false and
futile one.

Incorrect the affidavit referred in (Annex-A) submitted by the Respondent No. 5
is sufficient for the said purpose. While the respondents seek thel permission to
adduce more ground and proofs at the time of hearing. And the respondents may
kindly be allowed to make necessary correction in “para 4” of the “para-wise

reply” as per (Annex-C)

In view of the above, it is requested that this Honorable Tribunal may \i/ery graciously

be pleased to dismiss the application in hand in favor of the respondents

Respondents. A M\/}

-

.

1. Secretary/Elementary & Secondary Education Department,
-~ Khyber Bakhtunkhwa, Peshawar. -
(Respondent No. 1)

2. Director Elementary & 4dary Education,
Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 2)

!
3. Ast Director (Admn)
Directorate Elementary & Secondary Education,
Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 5)
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THE KHYBER l’z\l\l! PUNKHTWA Sie R\/I( i lRIBUN ’\Ll lubil/\WAR

- - ¢
“T o Serviee Appeal No._1370 /2013
Ishtiag Almrad, PET o e e, UUUIURTU /\p])L“dHl :
~ Versus
The \n,uu(ny LEducation (F&SE); i '
Khyber l’a!\hlunl\hwa and others. .. SUVTIINOY Rupondmls

APPLICATION UNDER SECTION 7 SUB SECLION 2 OF THE ‘K -
SERVICE TRIBUNAL ACT, 1974 READ WITH RULE 13 OF THE KP -
SERVICE "TRIBUNALS RULES, 1974 FOR SUMMON]NG
RESPONDENTS NO.1, 2 AND 5 IN VIEW OF ORDER SHEET DATED -

31.01.2014 FOR LXAM[N]NG I‘!lLM ON' OATH BLFORI‘ 'll_IlSi
- ll()N'BLI‘ IRIBUNAI o

Respectfully Sheweth, . * :

I That Respondent No.4 has filedrantapplication for dismissal Ql‘?_%iw}scvvicc :

appeal No 37072013 onthe point of uiwin[-mnl»ilil“ on the prounds ti

- neither Dcpallmcnlal Appeal has been properly | mlmd under the Khybu
l’al\hlunl\h\va Civil Suvanla (Appcal) Rules, 1986. nor the same wxs'

disposed ofI'by the appellate authority nlhcr |'L:_)cclcd by Respondeit No.5

£

Rubponclgn[\ In para 4 of their comments, P—-’*L, S

of the appeal Lluuu thcy Cdl]dldl)’ clum,d of the- clc,pa] tment appTal of the
appullam but no affidavit was !1lu,d by lh(. answering Rupondcnlx S0 thL.y

were directed to furnish p10pcn al“hd'mt in this respect and R(.spondunt

Ty e,

No.5 was dirceled to appear in person and explain his position.

whilg Rcspondcm No.5 has filed a[lulavn awhich

YO

who is not the appellate authonty and- as such there is no dc.p’lﬂnu,ntal P

.lppk_‘l] in true sense and this plea s also suppolu.d by thL, answering

2. That the application was fixed for arguments on the single point of
maimuinability for 31.01.2014 and on the very date during the course of
arguments this Hon'ble "Fribunal “has observed that the Rcspondénr,:

Department has also. taken lh<. samg pleain their respective reply. of pira 4-

lhat dn the date of heating i.c. 24. 02.2014 non ol the official 1 10\1)011du]t~ .

has furnished the requisite affidavit as per order sheet ddll.d 31 012014

is nol,bucmud o be
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- - - B e nnad
pap— ————

Cgenuine Tor the réason that the signatires abiixed oh the alfidavit and on
the  Departinental - Appeal  are

r\'o 7693/;\1)(] it |

quit deferent. I-[(i\'\fci'cr' ;x:' '-..lc[tcr.',
[1)dated 20.02.2014 iled on,hehaliak {Lspnmlml No.2
MR "‘\_/-___,—--—-_.-—-———-/

T e M e

which is also hot scemed o

be genuine because | the swnalum ol
[N |m:niu|\i- Nu Satlined on IIu reply s it -h 5 unl Inun IIu sihpiire of
LA A

v

_gﬁ__ this Iu,llu In addmon thu CIs .o pmvmon in tiu. Ll\\ and rales
S TeEe

unpm\uuw the mlhmll\' o delépte . s |m\\u’.u1|lm||t\ lo .m\'

subordinate for the, dpuslon oi deLuLm\.nl.ll ;lpputl of un dugnu\’ud civil

servan(.

.

4. That lhcu:pp'c]lunl hus not come 1o ] fon'ble 'l’ribun-u] with cfean imndg u'mlA
15 commiuilﬁ - lmud wilh, Llus Hon' ble Inbuml with the wnmmmu 01
nilmal Rmponduus wlmh s nol only an. 11]LL"\I] a(.l but- dlb() a umuml
one. ‘ :

. . T

h

lh.ll i such slludlmn the personal aifendance of stpnn(lu nls NI .m<|' ;

| .
5 s necessary  in. oulu Lo L,\ammm“ them on - oalh Lo Tes -EVL lhu

controversial issuc in the interest of jllsll(.k. and Tair play. Co
. Cat
IUis [huc lore humbly prayed on dcu,planu, ol this application, lu.spondc.nt No. I

‘uul > may kindly be \umnmnui .md L\ unined them onsoath i this Hop! hk
s Tribunal.

=
. \ ‘G\' \l
. - s I3
- AR
/7»4? ?c / i[(//
. ) _ ' A ppl'&';m(/l{cspmx(lvnt No.4

Throuph ; . e
I
Khushdil ‘I‘\'h:lu,'
Ady m‘lu, :
\uplung Court of Pakist: an

Aflidavit

Lo Faridoon Khan, PETCGMS Kachi, Haripur, do hereby affiem and declare
on oath that the contents ol this uppliculiun arertrue and correet to the best of my

- knowledge dnd beliel and nothm“ has been wnuualud Irom this Hon ble lubunai £

p

&
' ‘ h (/C )ﬂal(\/

Deponent .
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BEFOR THE KHYBER PAKHTUN KHAWA SERVICE TRIBUN/\L o ,{
' : o

|

|

4
at P!«SIIAWAR
< :
< Service Appeal No.1370/2013
‘" o :
Mir. tshuiag \hlmd PET GMS Kachi lelllL[HallDLll ..................... (Appellant) A S !
vgﬁsus ‘
L _ I. The Secretary (E & SE) Department, K. P K Peshawar,
- 2 The Direetor of (&8l Department, I\ P.K Peshawar. _
: 3. The Distriet Education Officer (M) Dlsluct Haripur. u
4 Taridoon Khan PET G\/IS Kheri D151;_101;Haupm. '
L s USRS S (Responde_ﬁi‘s_
INDEX | .
N i)L\Lllpil()n of Documents — °F Anmnex | Pages
VI i %ud wise Reply/comments i 01-02

0z Co opy of Joint Application ~f ; A
D50 | Copy_of Substitutional order : B 05
04 Copy ol Appeal C

. «" _ Fhrough
2y L]k -
577 £pY z,!>
el s , ,
13 (O{f/.// " ‘ S
\B Ty M Fo . it
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el B!ii-'()R .'i‘ HE KIIYB[R PAKI- HUN KHAWA SERVICE J“RIBUNAL
- . ‘\1 °

PE SHA WAR

" ‘ - Service Appeal No.1370/2013

)
T

Mr-ishiiag 2 \himed, Pl“T GMS I\achl DlstuctIIaupm

..................... (Appcllant)-
VEﬁSUs
l. The Secretary (B & SE) Department, K. P K Peshdwal
2. The Director of (£ & SE) Department, K P KK P(.bhd\le'.
3. The District Education Officer (M) Dlstuct Haripur.

. L Faridoon Khan PET GMS Kheri Dlsmct;l-larlpur.

...................................... (Respondents) -

Respeetfully Sheweth:-

. ”
Fhe respondent No. 1.2 & 3 respect lully submit thc Joint Para wise reply/comments towards (he
appeal filed by the appellant as lollows - .

- Prefiminary Objections '

I~ The appeal is not maintainable under the Law

2+ The Appellant has no cause of action,

3- The Appellant has not come to this. Hono1able Service Tribunal with cleg
1

- That the /\ppcll;mt has gol no locus st anch lo lile (!

an hand.

1¢ lnstaut appeal,

3= The Appellant has concealed the material f1cls [rom this Honorable Court, henee liable to

b dismissed. ;
G- That the Appellant has: filed the instant appeal on malafide motives,
7- That the Appellant has filed the instant

R i:‘:)i .X" /(\O[VIM{‘/N"H S '\)lq }‘A(, = S:- .

k- Correct to the extent ofu ansfe1 order chtcd 14-09-2013. However i is pertinenct (o

mention that upon the ; ]Ollll application datcd 13-09-2013 by appellant and respondent-

was chasud to 1ssuc the said order. {The
apphication is marked as Anexure

No.d, the competent authority copy of the joint

—A). In this regard ordu was issued vide |

“ndst
No.8830-32 Dated 14-09-2013. lm { anotl

lu teacher nmmlv Mr. Shahid PriT {r

ansterred
"o GMS Kheri being aggrieved Wlﬂl the s

zucl order, preferred departmental appeal and

vonsequently the substitutiong] order was IS‘\ULd oneven No. & dated (Copy of

substitutional order is marked as Ane.\uw B)

A

3+ In correct, the competent authority has issyed the order in accordance with Law/rules cic.

- No comments,

o e e =

PR L

YN




4o Tncorrect, the appead ol the appellant was not subiniited betore the competent authority e

'S

- ) * *
the Dircctor BE&SE K.P.K Peshawar. It is pertinent to mention here that the appellant neither
submitted his appeal before the competenl authorily nor it is rejected by the competent
authority. lence the service appeal of the appeliant is piemature and liable to be disnissed.

{Copy ol appeal marked as annexure —C)
. R

REPEY / COMMENTS ON GROUNDS:-

g

A. Incorrect, the order dated 20-09-2013 was made purely on merit and in accordance with

the Principles of equity.

PR

8. In correct, the impugned cancellation 6_1‘der dated 20-09-2013 is based on the Principlcs
ol the cquity and was issued duc to unii\'rillinghcss ol the privlc\}'\cspondculs as he prayed
lor 1o be wransferred to GMS Amgah iril‘stead. of GMS Kheri.

(.. In correct, the detail is given in the abéve Para “B”. .

In correet, the impugned order is a cancellation order and is not an order of posting or

transler.

It No comments. )
. That the order dated 23-09-2013 and 2:0-09-2013 is based on the princiP}cs of equity.

§
(. That the respondents also see the permission of the honorable court to adduce further

points and facts at the ime of argumerits.
o

Praver

In the Light of above facts it is humbly prayed that the Appeal of the Appeliant devoid of
lewal footing, merit may graciously be dismissed with cosi pleasc.

.

Respondents;
.. X
I-" The Secretary Elementary & Secondary Education Department ™ }
Khyber Pakhtun Khawa Peshawar. ‘ V\/\/>
{Respondent No. 1) ; 0 -

e

2- The Director Elementary & Secondary Education

Khyber Pakhtun Khawa Peshawar, !

-

{Respondent No.2) :

3- ‘Ihe District Education Officer (M) Ditrict Haripur.
: - (g
(Respondent No.3) :

"y

T




o KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

> /) . . | . ’
'  No_] %2 ST, Dated O gog» /2014 -

e

To:
The Assistant Director (Aciﬁih) :
Elementary & Secondary Education,
Peshawar.
Subject:- . SERVICE APPEAL NO. ,1370/2_013, ISHTIAQ AHMAD VERSUS

THE SECRETARY EDUCATION (E&SE) KPK PESHAWAR ETC.

1 am directed to say that the above mentioned Service Appeal was fixed
for before the learned Member Bench on 31.1.2014. On the same daie, the learned

Members have passed the following order, which is sent for further necessary action:-

“Counsel for the appellant and Mr. Muhammad Jan, GP
Khursheed Khan, SO and Mosam Khan, AD for respondents No. 1 &2,
Mr. Roz Wali Khan, DEO (M) Haripur (respondent N3.3) himself and
private respondent No. 4 with counsel present. Reply to stay application on
behalf of respondent No. 3 received. Copy handed over to counsel for the
appellant. Arguments, on the point of maintainability of the appeal, partly
heard. . ’

During the course of arguments, it was pointed out by the
learned counsel for private respondent No. 4 that the departmental appeal
was not filed before the proper forum and rejection order was passed by an
incompetent authority i.e. Assistant Director (Admn) Directorate of E&SE,

/- \ Peshawar and prima-facie is fake-and factitious.

— g ! . - ;:'.‘;, '
- LZ b Perusal of the record reveals that. the official respondents in
L ’f ‘L{/Wheir written reply also stated that the departmental’ appeal and order
. Iaa ¥, passed there upon seems. to be factitious, however, no affidavit was
[ a / !\Q ‘ L,/ submitted on this point, hence they are directed to furnish proper affidavit
- ' / imrthis respect. Similarly, respondent No. 5 i.c. Assistant Director (Admn)

I ' w //,/7 E&SE Directorate, Peshawar is also directed to appear in person and
2
wa

explain his position. To come up for further proceedings/arguments on the
point of maintainability of the appeal on 24.2.2014.

//?7 /w Sd/- MEMBER ~ Sd/- MEMBER”
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»xR E(,TORATE OF ELEMENTARY & SECONDARY EDUCATION KHYBER @/

)’87 /AD(Lt 10

v ) - Dated Peshawar the .0/ 2 /2014
To. : , | _

The Registrar,
Khyber Pakhtunkhwa Service
Tribunal, Peshawar.

Subject:- SERVICE APPEAL NO. 1370/2013, ISHTIAQ AHMAD VERSUS THE
SECRETARY EDUCATION (E&SE) KPK PESHAWAR ETC.

Memo,
Kindly reference your letter No. 178/ST dated 04-02-2014 addressed to Assistant

Director (Admn) of this Directorate on the subject cited above. -

" In this connection it is elaborated that the version of the learned counsel for
private respondent No. 4 is not based on facts. The Assistant Dlrector (Admn) is a very
responsible officer of this office. He is supposed to be an authorized officer to dispose off routine
issues/appeals etc: in exigency of service pertainirfg to administrationl and establishments
matters received in this office from time to time with the prior appro-val/ consent of the

undersigned. :
So far as the~qﬁestion of disposal of departmental appeal dated 23-09-2013 in

respect of Mr. Ishtiaq Ahmad PET GMS Kachi District Haripur and order passed there upon is

concerned, it is clarified that the very appeal was disposed off by the Assistant Director (Admn)
ie. respondent No. 5 genuinely so directed to him by the undersigned. There is nothing of the

sort as pomted out by the learned counsel for private respondent No. 4.

Keeping the above factual position mto consideration, it is requested that the

Assistant Director (Admn) respondent No.5 may please be exempted from attendance in person

on 24-02-2014. . { |

' Director Elenéz;ry_ & Secondary

' Education, Pakhtunkhwa Peshawar

C:\Users\Hp\Desktop\Ministerial Staff Correspondance 26-08-2013.doc 8
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& BEFOR THE KHYBER PAKHTUN KHAWﬁ\/ SERVICE TRIBUNAL
' PESHAWAR

l
1
|
|

. |

M. Ishtiaq Ahmad, PET District Haripur ;

| |

VERSUS

9. The Secretary (E & SE) Department, K.P.K!Peshawar.

10. The Director of (E & SE) Department, KPIli Peshawar.

11. The District Education Officer (M) District Haripur.
12. The Deputy Director Establishment (E &SE) K.P.K Peshawar.

| |
i |

REPLICATION IN RESPONSE TO THE APPLICATION SUBMITTED BY

APPELLANT FOR THE GRANT OF STATUS IQUO

Respectfully Sheweth:- l

(Respondents)

|
15- That the above mentioned appeal is pendingifor adjudication before tlhis honorable
service tribunal and is fixed for 13.01.2014. |

- appeal. . , ‘ i , |

17- That the Appellant cannot satisfy all the thre'ie necessary ingredients under order 39 rules
1&?2 which are must according to the Suprerhe Court judgments.

18- That as the impugned order has been passed by proper government a1|1thor1ty, therefore
under 56 (d) of specific relief Act such orderls cannot be stayed / suspended

19- That if the stay order is vacated then the Applellant will not suffer 1rreparab1e loss.

20- That under order 39, rule 2A stay cannot be :granted for more than ﬁf|teen days.

21-That no prior notice of the stay application V\'{as given which is mandatory under section
80 of the civil procedure code.1908. | |

Prayer : ‘ L |

on®-9- & 2/3. may graciously be vacated/set aside.

Respondents;

District Eduction Officer (M)

It is therefore humbly prayed that on acceptalnce of this application, the stay order issued

ST ¢ e L
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13L1 OR THE KHYBER PAKHTUN KHAWA SERVICE |f RIBUNAL
- PESHAWAR ) | i
Service Ap1|3eai No.1370/13
| ‘ | - |
Mr. Jshtiag Ahmad, PET District Haripur RRPPS e (Appellant)
| |
VERSUS

9. The Secretary (E & SE) Department, K.P.K Peshawar. '
10. The Director of (E & SE) Department, K.P.K Peshawar. ‘
11. The District Education Officer (M) District Haripur.

12. The Deputy Director Establishment (E &SE) K.P.K Peshawar. ’

‘ (Respondents)
" REPLICATION IN RESPONSE TO THE APPLICATION SU'BMITTED! BY
APPELLANT FOR THE GRANT OF STATUS QUO |

15- That the above mentioned appeal is pending for adjudication before this honorable

service tribunal and is fixed for 13.01.2014. E
* 16- This honorable tribunal has issued a stay order on 30-%-49/ 3 in the above noted

Respectfully Sheweth:-

appeal !
17- That the Appellant cannot satlsfy all the three necessary ingredients under order 39 rules

1&2 which are must according to the Supreme Court judgments. ‘

18- That as the impugned order has been passed by proper government authority, therefore
‘under 56 (d) of specific relief Aét such orders cannot be stayed / susperlded.
19- That if the stay order is vacated th_en the Api)ellant _\'7-vi11 not suffer irrepai\rable loss.
20- That under order 39, rule 2A stay cannot be granted for more than fifteen days.
t-That no prior potice of the stay application was gi\./en which is mandato:ry under section
80 of the civil procedure code 1908.
- Prayer |

It is therefore humbly prayed that on acceptance of th1s application, thestay order issued

on®-9- /3. may graciously be vacated/set aside.

Responden!ts;

District Educatign Ofﬁcer M)




e 440

o, ——

-
—
4

=
(wiwhw

-
O

" e
.

CIVIL SERVICES . 2009

9. We are not inclined to dilate upon other questions as Dr. Abida
has retired from service since March, 2008 znd most probably has
received all the retiring benefits. Therefore, we feel that the rest of the
questions formulated by this Court, as a matter/of fact, hdve become
redundant. We are mindful of the fact that if an{ findings adverse to the|D
interest of Dr. Abida are rendered, iz may pré€judice her cause, who is no
more in service and would have- surrepdéred- her claim of promotion as
Professor of Pathology against Dr. Nazifa. However, benefits including
the. retirement benefits. derived. by Drr.. Abida-Igbal shall remain intact in
view of rule laid down by thi€ Court in the case of Engineer-in-Chief’

" Branch v. Jalaluddin PLD 1992 SC 207.

. 10. For the foregoifg reasons, the present appeal is allowed. The
impugned judgment, dated 10-7-2004, passed by. the Punjab Service
Tribunal is set. aside
Abida Igbal shall stand dismissed. No order as to costs.

. ‘M.B.A./S-41/5C " Order accordingly.

[Lahore High Court] AR
 Before Hafiz Tarig Na;im, J -
3 '~ . IRFAN ALI ABBASI
e

DIRECTOR-GENERAL, LAHORE DEVELOPMENT
AUTHORITY (L.D.A.), LAHORE and another

Writ Petition No.14091 of 2008, heard on 16th December, 2008. |
(a) Punjab Civil Servants Act (VIII of 1974)-— c

----S8. 8---Constitution of Pakistan- (1973), Art.199--Constitutional
petition---Promotion, eligibility. for---Petitioner, who was Diploma
holder, joined the department as- Sub-Engineer (BS-11) and thereafter
was promoted to BS-16 and then BS-17, on contract basis on acting
charge basis---Petitioner was considered for regular promotion as $.D.0.
(BS-17) and Departmental Promotion Committee recommended his name
and on ‘said' recommendation he was regularly promoted and was
awarded move-over to (BS-18)---Petitioner+ was expecting his regular
promotion to BS-18 in view of his eligibility, but he was deprived of the
‘same’ on thé ground' that- Rules applicable:to the: department, did not
permit. 2 Diploma. holder. for promotion as XEN (BS-18)---Earlier,

RN P i 4 . v T
e o e .

AT

DP I fosesdnay " - - S

d the Service Appeal No.708 of 2004 of Dr.

-1
K3

435, departmental examination through ‘order dated 10-12-1983. The-

2009 ¢ - CIVIL SERVICES | 441

petitioner, despite his status as Diploma holder, was promoted to the post
of $.D.0. against 20% quota as per regulations---Courzse! for department
- . after consulting thé record had conceded the above fact---Regulation/
eligibility/criteria for promotion to the post of Deputy Director
(Engineering) (BS-18) conveyed a clear message thzt no condition of
. .. passing B.Sc.” (Engineering) was there and.there was-not the slightest
- bar/embargo on the promotion of any Diploma holder to the post of
. . Deputy Director (Engineering), provided that emplovee was the holder
~.-.of post of Assistant Director (Engineering)/Ju=ior Maintenance
. Engineer/S.D.0O. with at least 5 years service in Grade-17---Petitioner
< -was posted as- Assistant Director: (Engineering)/S.D.Q. on regular basis
’ and since his promotion he had put more: than seven years against said
.. Ppost, which was mandatory requirement for further promotion. to the
.. . rank of Deputy Director (Engineering)---Petitioner in circumstances was
eligible for promotion to the rank of Deputy Directar (Engineering)---
Department was directed to place the petitioner’s promotion case in the
. forthcoming meeting of the Departmental Promotion/Selection
. Committee who would consider the case of the petirioner, fairly and

. Jastly. [pp. 442,443, 4441 A,B,C,D,E,F &1

o Fida Hussain v. The Secretary, Kashmir Affzirs and Northern
. Affairs Division, Islamabad and anoth‘er PLD 1995 SC 701 ref.

j;*/(b) Administration of justice---

'ﬁ‘,,fﬂv'o‘—-lf a'thing was required to be done in a pérticular manner, it'must be

_ done in that manner only and not otherwise. [p. 443] G

++""71:" (c) Interpretation of statutes---

7. —Rule of liarmonious~inte’rptetation was to be followed in case of

‘1
" ¥ . interpretation. [p. 444] H .

o - Accountant Géneral', Sindh a;1d others v, Ahmad Ali U. Qureshi
- and others PLD 2008 SC 522 ref.

Mushtaq Ahmad Mohal for petitioner.

S Nayyar Igbal Ghori for Respondent.

Date of hearing: 16th December, 2008.
JUDGMENT

Y= HAFIZ TARIQ NASIM, J.--- The backdrop of this writ petition
2. is that the petitioner joined WASA (L.D.A.) as Sub Engineer (BS-11) in .
. the: year,. 1972. After completion of 11 years service, the
£ Petitioner ~ was awarded BS-16 and - that "too. afler passing the.
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petitidnesr was further promoted as Sub-Divisional Officer (BS-17) but on

contract basis through order dated 18-3-1987 and on acting charge basis
vide order dated 3-6-1987.

2. . The petitioner was considered for regular promotion as S.D.O.

(BS-17) the Departmental Promotion Committee recommended his name, A

he was regularly promoted on 16-3-2001 and later on he was. awarsled_
move over (BS-18) on 14-5-2003. :

3.  Learned counsel-uférg the - petitioner submits that the|.

petitioner is expecting his regular promotion to BS-18 in view of

his eligibility but he is being depriyed of the same on wrong premises|B

and as soch the respondents be directed to consider his promotion case

.- for BS-18 in the next forthcoming meeting of Departmental Promotion :

Committee.

4.  On the other hand, learned counsel for the réspondents submits

* that so far the facts of the case are concerned, those are undisputed, the
petitioner is performing his duties without any complaint whatsoever, hel-

was gramted promotion to the rank of $.D.0. as per Rules: but the Tules
do not permit a diploma holder for promotion as XEN '(BS-I'S) and‘ in}
support of his contention, learned counsel has relied on the case pf Fx'da .
Hussain v. The Secretary, Kashmir Affairs’ and Northern_'Affairs-
Division, Islamabad andanother PLD 1995 SC 701 and submits. that the

petitioner has no case at all and his writ be dismissed.

5. Arguments heard. Record perused. .

LY

6. The only point which is required to be resolved through .this writ
petition is that whether there is any embargo in the rules applicable to
the WASA employees, - whereby the department’s stance could be
substantiated that a diploma holder cannot be promoted to the po_st»of
XEN (BS-18) and whether the law relied upon by the learned counsél.for
the respondents is applicable-in the present case or not?- g

7. For filling the post of Grade-17, L.D.A. (Appointment and
-Conditions of Service) Regulations, 1978, provide the following

SALEES:

method/criteria:-- ’
“Pay Name of the | Appointing | Minimum Method of recruitment.
Scale post Authority qualification )
. for . initial-
recruitment . o )
Grade-17 _{ Assistant Managing | Bachelor’s 80% by R imt.ial
- Dircctor - . | Directof- Degree in { recruitment or deputation | .
;B *{ (Engineering) | Civil/ from Governmegt‘; and | ’
. - ‘Mechanical/ 20% by promotioii on the.
.- ’ .Electrical - basis of seniority-cum-_ | -
] - Dnginsaring fitness

from. amongst | * -

2009
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from a-| Sub-Engineers with at
recognized least 10 years service as
University. Sub-Engineer.

If suitable candidates are
not available vacancies (o
be filled by deputation
from Government. »

.- 8. When confronted with thi
.status of diploma holder, w

quota as per regulations,

- consulting the record fr

- of promotees.-

It

9. When the promotion of

which is reproduced as foltows:--

' We have to advert to the regulation concerning pr.

§ that whether the petitioner despite his
was promoted to the post of SDO against 20%
the learnéd counsel for the respondents after|D
ankly conceded that the petitioner was of course
.. promoted as SDO/Assistant Director (Engineering)(BS-

17) as per quota

the petitioner as SDO is admitted, then
omotion to Grade-18,

| (Engineering)

&«

“Pay | Name of the Appointing Minimum Method of recruitment,
‘Scale post Axthority - | qualification -
L . for initial
recruitment i
-Grade-18 Deputy Maznaging - By promotion on the
' Director Director '

177

basis of seniority-cum-
fitness’ amongst
Assistant | Directors
{Engineering)/Tunior

Maintenance - Engineers
$.D.0. with at jeast 5
years service in. Grade-

from

ligibility/criteria for promotion|
0-the post of Deputy Director (Engineering) (BS-18) conveys a clear
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particular manner, it must be done in that manner only and notiG
otherwise”.

12. It is also settled by the Honourable Supreme Court. of
Pakistan once for all in the case reported as Accountant General, Sindh
and others v. Abmad Ali U. Qureshi and others PLD 2008 $C 522 that
“rule of harmonious interpretation is to be followed in case of|H

interpretation”. ...

13. Even otherwise, in the present case plain reading of Regu!at_ions,
1578 whith are’ applicablé”to" die" petitioner’s case do.n.ot require any|
interpretation. However, it is held that the Reguldtions {bld do not make
any bar on the departmental authorities to promote a diploma holder to
the post of Deputy Director (Engineering), prowded. he fulﬁ!s the
conditions which are contained in thé Regulations for his promotion to
BS-18 as Dei)uty Director (Engineering), thus I hold that thg petl}loner is
eligible for promotion to the rank of Deputy Directo1: gEngl’neermg) ayd
as such the respondents are directed to place the pemloner.s prqmotgon
case in the forthcoming meeting of the Departmental Promou?n/Selectfon
Committee,” who shall consider the same fairly, justly and without bt?lpg
influenced from any observation made by the departmental authorities

T

- e -y

Writ petition is allowed in the above terms. . N

H.B.T./1-10/L " Petition allowed. '

2000PLC(C.S.)444 ,
[Suprqme Court of Pakistan)

Present: Fagir Muhammad Khokhar, M. Javed Buttar
and Muhammad Qaim Jan Khan, JJ

FAZAL MUHAMMAD
YErsus )
GOVERNMENT OF N.-W.F.P. and others
Civil Petition No.i!lé-P of 2007, decided on 25th August, 2008.

(On appeal from the judgment, dated. 28-‘2-2007 of the-
N.-W.F.P. Service Tribunal, Peshawar passed in Appeal No.224 of
1996). o . .

‘_, -
_ Civil service— -
_--Seniority---Bbth-the incumbents- were selected and appointed-. in the

PLC (service) - ) - e S e

- R - e

-~

[, o 2009 - CIVIL SERVICES ~ T 445
.t i’-_ hl ey - T ' T
“Jif* *"same batch-—-Mere fact that one of them assumed the duties eartier would
L not adversely affect the seniority position of the one who assumed the

rre duties later. [p. 445) A
t:; Siddiq Haider Qureshi, Advocate Supreme Court for Petitioner.
[

P‘:’%‘. - Nemo for Respondents.

R

1 Date of hearing: 25th August, 2008.

[ & o

y ‘t‘“’ JUDGMENT .

BioE » : ‘
o FAQIR MUHAMMAD KHOKHAR, J.--- The petitioner and the

"%g respondent No.3 (Azmatullah) were selected by the Selection Committee

éw.*;;f«' .~ and were appointed. as Auditor (BPS-11) in Local Fund Audit
I%%¢,  Department, N.-W.F.P. However, respondent No.3 could not assume the
"f &,  charge of the post as sanction of relaxation in age limit was awaited.
S ?-’»‘ : Tﬁerqfore. he joined his-duties ten days later than the petitioner. Initially" -

n 9 .. . . . . . .

sive,  the petitioner was shown senior to the respondent No.3 in the seniority
"5’ i 7. ¢ lists. However, the seniority dispute was resolved by the departmental
authorities in favour of the respondent No.3 who was found 'senior to the

(_&%}; Moreover, the petitioner had joined his duties in the department earlier

petitioner both in order of merit and age. In the final seniority list as it
stood on 31-12-1995, the respondent No.3 was shown at serial No.33
; = and the petitioner next below him. The petitioner, therefore, filed Appeal
Ziio N0.224 of 1996 which was dismissed by the N.-W.F.P. Service
iy Tribunal. The case was earlier remanded by this Court. The Tribunal, by
73- impugned judgment, dated 28-2-2007, dismissed the service appeal of the
;" petitioner. Hence this petition for leave to appeal. : .
-'fit-?: 2. The learned counsel vehemenitly argued that the petitioner and
f'-;l' -- respondent No.3 were selected from Zones 1 and 2 respectively.

SRy
el

*

#is-e  than the respondent No.3. Therefore, in terms of sub-rule (b) of.rule 17

ilgvy
1; ‘-3«; > of the N.-W.F.P. Civil Servants (Appointment, Promotion and Transfer)
Lfarsy - Rules, 1989, the seniority of both parties was required to be determined
Si‘;ﬁ;‘_ﬁ/’im reference to-the date of regular appointment to the post and the
" f‘“ﬁ:f respondent No.3 could not be declared to be senior to the - petitioner. by
B any stretch of imagination. . :

e

3 ,ﬁv_{;{,‘ 3., We have heard the learned counsel at length and have also
$E2 ‘;‘Eé perused the available record. We find that the petitioner as well as the) -
B> respondent No.3 were selected and appointed in the same batch.
s ;&T}:E_Admittedly, the respondent No.3 is older in age than, the petitioner. The
'aégil_pere fact that the petitioner assumed the duties earlier would not|
Wlccod adversely - affect the- seniority position of the respondentNo.3. In our|’
}\new the impugned judgment of the Tribunal is plainly correct to
Sk ow-awhich no exception ‘can be taken: Moreover, no question of public

s




