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Case No. 582/2014

S.No. Date of order 
Proceedings

Order or other proceedings with signature of judge or Magistrate

1 2 3

24/04/2014 The appeal of Mr. Muhammad Fayaz Awan resubmitted 

today by him, may be entered in the Institution register and put 

up to the Worthy Chairman for preliminary,hearing.

1 1

1regTstrar
This case is entrusted to Touring Bench Abbottabad for 

preliminary hearing to be put up there on / 7-//-^ A.2
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Appellant present iii person. The Tribunal is incomplete; To 

up for preliminary hearing at campxourt A/Abad pn 20.04.2015.

come17.11.2014

I
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V.:
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20.4:2015 Appellant in person present. Record perused 

;according;tG which t^^ Tribiuial'has^^ g^ advance 

increments to appellant vide judgment dated 12.5.2009 

which was annulled through enactment passed by Provincial 

Assembly as the KbyberP^tunkhwa Cessation of Payment 

of Arrears on Advance Increments oh Higher Educational 
:%aIificatioh-Act, 2012. The; lappellant has; ■ challenged the; 

vires of the said Act.'Identical appeals. including 

appeals No. 901 to 903 of 2014 have already been admitted 

to regular hearing.

; Poirits. urged need consideration, Admit. ;Subject to 

deposit pf security and process fee'within 10 days, notices be 

issued to the resporidents for. written reply for 15.6.2015 

before S.B at Camp Court A/Abad..
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Chairman. 
Camp Court A/Abad

15.6:2015 Appellant in.person and JyIr.Jamshed Awan, Assistant 

(lit) alohgWith Mr.lVfuhammad Bilal,G.P for respondents 

present. Requested for adjournment. To come up for written 

reply/comments on 1;9:8.201.5 before. S.B; at: camp court 

A/Abad.
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Appellant in person and Mr.Irshad Muhammad, SO 

alongwith Mr. Muhammad Tahir Aurangzeb, GP for all 

respondents present. Written reply not submitted. Requested for 

adjournment. Last opportunity granted. Adjourned to 16.11.2015 

for written reply/comments before S.B at camp court A/Abad.

19.08.2015isi:HI
tesiwm

mmm
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ii Camp Court Abbottabadm
m\

I:
m

Appellant in person and Mr.Miihammad Irshad, S.O for 

respondent No.l alongwith Mr.Miihammad Siddique,. Sr.G.P for all 

respondents present. Comments submitted by respondent No.l' while 

learned Sr.G.P requested for further adjournment on behalf of remaining \ 

respondents. Last opportunity extended, 'fo come up for written 

reply/comments on behalf of remaining respondents No.2 to 6 on 

17.2.2016 before S.B at Camp Court A/Abad.

16.11.20115IfmI

tei

Chafrman 
Camp Court A/Abad.

tI
i

I Appellant in person, M/S Muhammad Arshad, S.O and 

Muhammad Irshad, S.O alongwith Mr. Muhammad Saddique, 

Sr.G.P for respondents present. Written reply not submitted 

despite last opportunity. Requested for further adjournment. Last 

opportunity is extended subject to payment of cost of Rs. 500/- 

which shall be borne by respondents No.2 to 6 from their own 

pockets. To come up for written reply/comments and cost on 

21.4.2016 before S.B at Camp Court A/Abad.

17.02.2016
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Appellant in person and M/S Irshad Muhamrdadv'S©,;! I21.04.2016
Muhammad Arshad, SO and Asif Mahmood, Asstt. aldhgwith: -

Mr. Muhammad Siddique, Sr.GP for the respondents present.::;:
}•

Written reply by respondents No. 2 to 5 submitted:; ly^ritteh:
' V-' / ‘'

reply of respondent No. 1 has already been siibrnitted: iTh^ ^ 
appeal is assigned to D.B for rejoinder and finalyiieaijing ifor., 

16.05.2016 alongwith connected appeals No. 577/2016;,etc.l ai;: 

camp court, Abbottabad.
i r
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y-Chmrman 
Camp court, A/Abad
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16.05.2016 Appellant in person and Mr. Muhammad Arshad, SO 

alongwith Mr. Muhjammad Siddique Sr.GP for the respondents 

present. Rejoinder submitted. Appellant requested for adjournment. 
Adjourned for final hearing to 17.08.2016 before D.B at camp court, 
Abbottabad.
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Camp court, A/Abad,

/ ft;.-
j- ■

•
■ \ 'f'

;('■

. V"'•M'
i. 1-: >

i

h. ‘ !

'Q
: ; ' J: .. ■-

•t■v



4
r. 'M

;'a I;i ■:

i

Ut rdv:r }:

19.08.201'5 Appellant in person, M/S Irshad Muhammad 

Ahmad, Assistant and Haroon Khan,
-SQ;:-SohaiJs; 1s .

Senior Auditor} alon^^itii’,
Mr, Muhammad Tahir Aurangzeb, GP for aHfresfymddnt/i^l 

Written reply not submitted. Requested‘for'adjournhiif i}j|« 

opportunity granted. Acyourned to j6.11;.2015:.;foi}f|ii|^||||fe;:!::'::

camp coufSl^bad. ■.
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reply/comments before S.B at

-man,,., ,, .. 
Camp Court AbbOft'abaci'
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■ .' 16.11.2015 Appellant in person. M/S Irshad Muhammad. S.O Thdi Sohfi 

Ahmad Zeb. Assistant alongwith Mr.Muhammad Siddique/’Sr/G.P for : 
respondents present. Para-wise coimnents subnnttedi Thflipekf s i i 

assigned to D.B for rejoinder and hnal hearing for 16.5.20% ' '
Court A/Abad.
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Camp Court A/Aba'd, ' '

Chai : !

16.05.2016 k
Appellant in person and Mr 

alongwith Mr. Muhjammad Siddique 

present. Rejoinder submitted.
Adjourned for final hearing 

Abbottabad.

Muhammad Arsbidj 
Sr.GP for the

Appellant requested for adjournment, 
to 17.08.2016 before D.B atfcamj!: cbuf; i

SO;
respohdepts:!
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, M/s Zubair Ali, ADO, Zahid Gul,Appellant in person17.08.2016
, AAO alongwith Mr. Muhammad Siddique,ado, Malak Haroon 

Sr.GP for the respondents present. Informed the Tribunal that the 

validity of Khyber Pakhtunkhwa Cessation of

Increments on Higher

* .•* .*

issue pertaining to
AdvancePayment of Arrears on 

Educational Qualification Act, 2012 is pending before the august

Pakistan. Requested for adjournment.Court ofSupreme
Adjourned for final hearing on 15.2.2017 before the D.B at camp 

court, Abbottabad.

I-Chffirman
Camp court, A/Abad.
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\
•Member

Appellant in person, M/S Muhammad Irshad, SO,
Ahmad, Assistant alongwith

...'^5.02.2017
Saquib, Assistant and Anwar 

Mr. Muhammad Siddique, Sr.GP for the respondents 

Due to non-availability of D.B arguments could notprgsent.
be heard. To come up 

before the D.B at camp court, Abbottabad.

for final hearing on, 22.08.2017

MEMBERS 
Camp Court, A/Afead
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22.08.2017 Appellant pro se and Mr. Muhammad Bilal, 
alongwith Amjad Ali, Assistant and Malak Haroon, AAO for the

respondents present. !
\
]

After listening to the arguments of the fiarties at some length, 

this Tribunal has reached the conclusion that the issue in the appeal 

involves interpretation of the Articles of the Constitution of Islamic 

Republic of Pakistan as the appellant has challenged the vires of a 

law promulgated by the Provincial Assembl>; i.e. Act No. IX of
20f2.

DDA

of order XXVII-A of the Code of Civil Procedure, 
1908 notice to the Advocate General, Khyber Pakhtunkhwa, 

Peshawar is necessary. Therefore, notice may b;e issued to Advocate 

General, Khyber Pakhtunkhwa, Peshawar as aforesaid

In view

for his
appearance on 19.10.2017 before D.B at camp court, Abbottabad.

;

■v

ember MZhairman;
CampTcourt, A/Abad

19.10.2017 Appellant with counsel and Mr. Kabeerullah Khattak, Addl. 
Advocate General alongwith Mr. Muhammad Bilal, Deputy District 

Attorney and Sohail Ahmad Zaib, Assistant

;

for the respondents
present. The learned AAG seeks adjournment To come up for 

camp court, Abbottabad.. arguments on 21.11.2017 before the D.B at
A'

irm;
Member Cai :rt, A/Abad.
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Appellant in person and Addl. AG alongwith Sohail 

Ahmad Zaib, Assistant for the respondents present. Learned AAG 

seeks adjournment on behalf of Advocate General and submitted 

before the court that on the next date, the learned A,G will argue 

the case. Adjourned. To come up for arguments on 18.01.2018 

before the D.B camp court, Abbottabad.

21.11.2017
V.
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‘Cnairman
Camp court, Abbottabad.Member

f

Appellant in person and Mr. Usman Ghani, District 

Attorney alongwith Mr. Sohail Ahmad Zeb, Assistant for 

respondents present. Counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 21.02.2018 before D.B 

at camp court A/Abad.

18.01.2018
i
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;

Member
Camp court, A/Abad.

;
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Appellant in person and Addl. AG alongwith Sohail Ahmad 

Zeb, ADO for the respondents present. Appellant seeks adjournment. 

To come up for arguments on 21.03.2018 before the D.B .at camp 

couftT^Abbottabad. : '

21.02.2018
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/ Appellant present in person and Mr. Usman Ghani, District 

Attorney alongwith Saquib Shahzad, Assistant and Malak 

Muhammad Haroon, AAO for the respondents present.

21.03.2018

The appellant submitted an application for withdrawal of 

the present service appeal with permission to submit fresh 

implementation petition for implementation of the judgment 

dated 12.05.2009 passed by this Tribunal.

The learned District Attorney objected to that part of this 

application in which the appellants seeks permission for 

implementation of the judgment of this Tribunal, inter-alia, on 

the grounds of limitation and resjudicata. In this appeal, the 

appellant has challenged the vires of Act No. IX of , 2012 and 

that vires to the extent of retrospectivity has been decided by 

the Worthy Peshawar High Court in Writ Petition-No. 913- 

P/2014, decided on 08.6.2017. According to the appellant after 

- that judgment his grievance has been redressed and he can file a 

application for the execution of the judgment of 2009 

which was not executed due to that Act.

Since a question of law is involved which can be 

determined by the executing court only. Plowever, this Bench 

has no objection oh filing of execution petition subject to all 

legal and factual exceptions.

Consequently, the present appeal is dismissed as 

withdrawn. The appellant can seek all his legal rights available 

to him under the law. File be consigned to the record room.

Chairman
Camp court, A/Abadr

•a
ANNOUNCED

21.03.2018
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The appeal of Mr. Muhammad Fayaz Awan son of Muhammad Urfan Junior Pharmacy 

Technician Ayub Teaching Hospital A.Abad received today i.e. on 10.04.'2014 is incomplete on the 

following scores which is returned to the appellant for completion and resubmission within 15 days.5

.f-’

•Copy of departmental appeal/review is not attached with the appeal which may be placed . 
on it. •

3 No.

Dt. \\ t) 72014.

REGISTRAR/ 
SERVICE TRIBtfNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Muhammad Favaz Awan appellant.

Resubmitted with the remarks/request that impugned Act (KPK ACT NO 

IX OF 2012 dated 15/05/2012) was promulgated and appellant withdrew his 
execution petition pending before KPK Service Tribunal, with a view to 
challenge the vires of said Act through Writ Petition.

Initially appellant challenged it, in Constitutional Petition (Writ 
Petition) before High Court and on 25/03/2014, the Honourable High Court 
decided the law point in this respect at Para 04 of the its judgment that 
Service Tribunal has its own jurisdiction to decide the matter involved in 

said Act. Thus instant Service appeal is filed under the High Court Order

Moreover the requirement of departmental appeal u/s 4 of the KPK 
Service Tribunal Act is not possible as final authority for promulgation of 
Act is Governor KPK and there is no appellant authority available in the 
department who entertained such departmental appeeil, and the said issue is 
resolved by High Court in judgment dated 25^3/2014 which is already 

armexed with appeal as Annexure E.

Under the above circumstances it is requested that instant service appeal 
. may please be fixed for further legal process before Honourable Tribunal.

--Sv. ■■r j
j.
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL 

! PESHAWAR.

Service Appeal No:

rfi'

of2014.<•

Muhammad Fayaz Awan S/0 Muhammad Urfan, 
Technician, Ayub Teaching Hospital, Abbottabad. R/O: 
240/10, Kunj Jadeed, Abbottabad

Junior Pharmacy 
- : House No K:t->

Appellant

Versus
Government of Khyber Pakhtunldiwa through Secretary Finance Department 
Peshawar and 05 Other.

Respondents

SERVICE APPFAT

INDEX

S.No DESC: OF DOCUMENTS ANNEXURES PAGE NO
1 Memo; of Service Appeal 1 to 5
2 Copy of Service Appeal No 760 of A 6 to 9

2008

3 Copy of relevant pages 
Judgment Dated 12/05/2009

of B 10 to 14

Copy of Act (KPK ACT NO IX 
OF'2012 dated 15/05/2012)

C 15 to 17

•4 Copy of Service Tribunal. Order 
passed in execution Petition

D 18

5 ' Copy of Peshawar High Court E 19 to 27
order dated 25/03/2014

Dated 05/04/2014 : (Muhammad Fayaz Awan) 
Appellant in person

I

E
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f BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL 

i PESHAWAR.

525.'• of2014Service Appeal No:

Muhammad Fayaz Awan S/0 Muhammad Urfan, Junior Pharmacy 
Technician, Ayub Teaching Hospital, Abbottabad. R/0: House No K; 
240/10, Kunj Jadeed, Abbottabad.

«.

i..)

V»i^&pellant
Versus

O"
1 Government of Khyber Pakhtunkhwa through Secretary Finance 

Department Peshawar.

2 Government of TChyber Pakhtunkhwa through Secretary Health 

Department, Peshawar.

3 Director General, Health & Services Khyber Pakhtunkhwa, Peshawar.

4 Chief Executive, Ayub Medical Complex, Abbottabad.

5 Medical Superintendent, Ayub Teaching Hospital, Abbottabad.

6 Director Finance, Ayub Teaching Hospital, Abbottabad.
Respondents

SERVICE APPEAL IS BEING FILED WITH OUT DEPARTMENTAL APPEAL 

WHICH IS IMPOSSIBLE IN THE CIRCUMSTANCES OF THE CASE AND THE 

SAME LAW POINT IS ALSO DECIDED BY THE PESHAWAR HIGH COURT, 

ABBOTTABAD BENCH IN WRIT PETITION NO I SWA OF 2014, FILED BY 

APPELLANT AND OTHERS AGAINST THE IMPUGNED ACT.

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT 1974, AGAINST THE IMPUGNED 

“KHYBER PAKHTUNKHWA ACT NO. IX of 2012” (KHYBER 

PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON A 

ADVANCE INCREMENTS ON HIGHER EDUCATIONAL 

QUALIFICATION ACT, 2012) WHICH IS UNCONSTITUTIONAL, 

WITHOUT LAWFUL AUTHORITY, ARBITRARY, PERVERSE,

4e.«ii^ltted te-4^ 
f le«:

, r

DISCREMINATORY’ AGAINST THE PRINCIPAL OF NATURAL
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f JUSTICE AND INEFFECTIVE UPON THE APPELLANT’S RIGHTS 

OF ADVANCE INCREMENTS, GRANTED IN SERVICE APPEAL 

NO 760 OF 2008 ACCEPTED BY KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PASSED ON 12/05/2009 ALONG WITH ALL

BACK BENEFITS WITH EFFECT FROM HIS RELEVANT DATE OF

CLAIM.

PRAYER:-
ON ACCEPTANCE OF THE INSTANT SERVICE APPEAL, 

DECLARED THE SAID ACT (KHYBER PAKHTUNKHWA ACT 
NO.IX of 2012) AS ILLEGAL UNCONSTITUTIONAL 
INEFFECTIVE UPON THE APPELLANT’S RIGHTS OF 
ADVANCE INCREMENTS AND RESPONDENTS BE 
GRACIOUSLY DIRECTED TO GRANT RELEVANT ADVANCE 
INCREMENTS (ALREADY DECIDED ON 12/05/2009) TO THE 
APPELLANT WITH EFFECT FROM THEIR RELEVANT DATES 

OF CLAIMS WITH ALL BACK BENEFITS.

Respectfully Sheweth,
FACTS

That appellant being junior pharmacy Technician was granted 

advance Increments on his higher qualification (six advance 

Increments of MA/MSc instead of two and four advance Increments 

of BA/BSc instead of two) on the basis of acceptance of his individual 

Service Appeal by this Honourable Service Tribunal and passed a

..- ^consolidated judgment on 12/05/2009 at Gamp Court Abbottabad.
Copy of service appeal and relevant pages of Judgment is annexed as

‘AnnexureVA!2&YB!!.

1)

That when respondents’ after passing long time’ did not implement 

the existing judgment of Service Tribunal, appellant filed execution 

petition before this Tribunal, but an Act “Khyber PakJitunkhwa 

cessation of payment of arrears on advance increments on higher 

education qualification Act” (KPK ACT NO IX OF 2012 dated 

15/05/2012) was promulgated/published by the respondents. Copy of 

Act no IX is annexed as Annexure “C”,

2)



3) That appellant withdrew his execution petition with the reason, to 

challenge the vires of impugned Act through Constitution Petition 

(Writ Petition) before Peshawar High Court. Copy of Service Tribunal 

Order passed in execution Petition is annexed as Annexure^‘D”.

i.j

That appellant and others challenged the vires of impugned Act 

through the Writ petition before Peshawar High Court Abbottabad 

Bench, which was decided/disposed of with the law relating to 

jurisdictional matters in the prevailing issue, and High Court held that 

remedy by way of service appeal before the Service Tribunal is 

available to the appellant against the impugned Act. Copy of High 

Court Order is annexed as Annexure “E”

4)

That in pursuance of law as decided by High Court in appellant’s Writ 

Petition, the instant service appeal is being filed with out departmental 

appeal, as under the law, it is not possible because the is no appellate 

departmental authority available, above the Governor KPK who is the 

promulgating/issuing final authority of impugned Act, Hence this 

Service appeal inter alia on the following Grounds.

5)

Grounds

That it is undoubted fact that respondents illegally snatched the legal 

rights of the appellant in an uncivilized way in a very haste manner, 

which is against the equity and there is no single example is available 

in the civilized society.

a)

That it is admittedly proved that Service Tribunal passed its judgment 

12/05/2009 and respondents did not implement it after passing long 

period of 04 years, moreover Service Tribunal accepted the 267 

service appeals through said single judgment dated 12/05/2009, while 

90 % of cases has already been implemented, thus gross

b)
on



!

discriminatory treatment is involved in the case of appellant and the 

said Act is against Article 25 of the Constitution.

c) ; That the action of respondents is admittedly arbitrary capricious 

unjust and against all norms of justice and against Tribunal Judgment 

and order as well as constitution of Pakistan.
ij

d) , That impugned Act (Khyber Pakhtunkhwa Act No IX) is admittedly 

, against the Article 25 of the Constitution as well as Constitution it
I • .

I self, according to said Act advance increments taken before issuance 

' of Act (15/05/2012) would be legal, correct and valid but the same 

rights of advance increments (execution Petitions) would stand abated 

as per impugned Act, Such kind of target date of any Act/Notification 

/Memorandum/letter is not only, illegal, against law but also against 

the Constitutional rights of the petitioners and in this respect the 

Learned larger bench of Supreme Court decided the same matters in 

(1991 SCMR 1041) (relevant at para 33 page 1092) thus liable to be 

declared illegal.

That under the law provincial assembly has no power to change the 

nature of constitutional rights/Article nor pass any Act which is 

against to any Article of Constitution and the impugned Act cannot be 

passed in the presence of Article 25 of the Constitution.

e)

That Constitution cannot allow pick and choose types of colourful 

activities between the citizens thus impugned Act is unconstitutional.
f)

That it is an admitted fact that under question Act is the matter of 

great public importance.
g)

That appellant, who is once again dragged into litigation, that his 

grievances have been solved completely by this Honourable Tribunal 

by accepting his service appeal on 12/05/2009, but respondents 

published an illegal impugned Act, thus the conduct of the 

respondents is uncivilized in the civilized society and as such requires

h)

■ >»
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: ¥ indulgence of this Honourable Tribunal by awarding appropriate 

punishment to the respondents

It is, therefore, respectfully prayed that on acceptance of the instant 

Service appeal, this Honourable Tribunal may please be declared the said. 

Act (Khyber Pakhtunkhwa Act No. IX of 2012) as illegal unconstitutional 

and respondents be graciously directed to grant advance increments of 

(B.A/jB.Sc & M.A/M.Sc) to the appellant with effect from his relevant dates 

of clajms, decided in service appeal no 760 of 2008, with all back benefits in 

the interest of natural justice.

Any other relief for which the appellant is entitled, and the same is not . 

asked/prayed specifically, may very kindly be granted in favour of the 

appellant.

Dated 05/04/2014 (Muhammad myaz Awan) 
Appellant in person

Affidavit

I, Muhammad Fayaz Awan S/0 Muhammad Urfan, Junior Pharmacy 

Technician, Ayiib Teaching Hospital, Abbottabad. R/O: House No K: 

240/10, KunJ Jadeed, Abbottabad, do here b}^ affirm on oath that contents of 

instant appeal is correct and true according to my best knowledge and belief 

and nothing has been suppressed from this Honourable Tribunal and this 

instant appeal is first appeal & same nature of any other appeal is not 

pending before Honourable Tribunal.

. Dated 05/04/2014 (Muhammad Fayaz Awan) 
Appellant in person

DEPONENT
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before NWFP service tribunal PESHAWAR.

Service AppeaS No’’-

-‘4.

Awan S/O Muhammad H.-fan, ,Iunio.:
: Hoiisv No K: 240/10, ICwnj Jacked, AbS)oUabadMishaiiimad Fayaz 

TeacUbng Hospital, Abbottabad. R/O:

•i? Appellant

Versulis
Medica! Superintendent, Ayub Teachinj; Hospital, Abbottabad. 

Director Finance, Ayub Teaching Hospital, Abbottabad- 

Chielf Executive, Ayub Medical Complex, Abbottabad.

4, Director General, HealtSi & Services, N-’^V-F.F, Feshawar.
5' Secretary to Govt of N.W.F.F Health Department, Feshawar.

to Govt of N.W.F.F, Finance Department, Feshawar

1

• 2

3l

tS Secretary
Respond eh rs

Appeal under Section 4 of NWFF Service Tribunal Act 1974, 

, airainst the impugned Order dated 23/05/2008 , icciipd under no 7054

01, whereby appellant’sEstt/PF/ATD hv respondent no.
21/04/2008, For grant of 06 Six advanceI representation dated 

i increments of M.A 
advance increment, of BA instead of 02 (already given) with effect

the basis of Fara 5(i) (b)

Instead of 2(already granted) And 04 Four

from 01/06/1991, with all back benefits, on 
of the Notification ffo FO (FRO M /89 dated ll-«)8-l<)91 issued

No 6) Finance Department N.W.F.F, Peshawar, and . 

Judgments/Lavv passed by Supreme Court of

/

I by(respondent

in pursuance of 

, Pcibktan. was refused/dismissed.

FRAYER

the

NO.. ivs .Lr.L;.
benefits

instant a

Respectfully Shewelh,
■FACTS

\-Li;.,' i.'
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That appellant was appointed as a Dispenser in Health Department on 03/l0/195,‘> 

BPS No 06, after that post of applicant was upgraded in BPS No 09 and 

renamed as Junior Pharmacy Technician on tlie basis of Service Striiclui'e 

Notification dated 25/08/2006. Now a days applicant is working as Junior 

Pharmacy Technician in BPS No 09 at Ayub Teaching Hospital. Abbotlabad. 

Certificate in this respect issued by Concerned authority i.s Annexed as

Aoeexure A» •

0
in

A

2) That appellant was passed his F.A Examination before his Service, and being F.A 

he was granted 02 Advance Increments, similarly appellant during his 

Dispenser, was passed his BA Examinalion on 06/1.1/19S7 and was enlillcc! for 04 

advance increments but was granted only 02, appellant was also passed his M.A 

examination on 25/03/1990 and he was entitled for six 06 advance ijicrements but 

only given 02 Advance Increments, Due to Entitlement applicant refers Para 5(1) 

(b) of the- Notification No FD(PRC) 1-1/89 dated M/08/.1991. issued by 

' (respondent noBbl Finance Department, N.W.F.P' Peshawar but the same was not 

given by the respondents in their office routine matters until now. Copy of said

Notification is Anmexore B,

service as

That appellant being Dispenser in Health Department vvas/is a member of Civil 

Employees. (BPS-1-15) of the Provincial Government of.N.W.F.P and was/is 

entitled advance increments in pursuance of Notification 11/08/1991 referreo 

above, whose Para # 5, Clause ( b ) caters for the grant of Six Advance 

Increments Instead of 02 on attaining M.A/M.Sc and 04 advance incremenls of 

BA/B.Sc(instead of 02) against Dispenser post because Prescribed Qualificatior^ 

of the said post was/is also Matric (SSC), So appellant was/is enlitled the same 

and Respondents did not give his Constitutional rights.

3)

That respondents had wrongly inteipreted the Scheme of Advance Increments, 

given to the Civil Employees at Para No 05 of the Notification referred herein 

above (Annexure B) and appellant was/is given heavy loss of 06 Advanced 

Increments, w.e.f. 01/06/1991 (date of application of Notification), appellant 

■ was/is entitled-for 04 Advanced Inci'ements for B.A and 06 for-M.A, but he was 

only 02 for B.A And also 02 for M.A against-the Govt Policy contained in 

Notification/Circular dated 11/08/1,991 was/is passed by N.W.F.P Provincial, 

Assembly in their Budget Session 1991-92.

4)

That Honourable Federal Service Tribunal Islamabad has already decided (In!
view on 03/11/1996 in Appeal No 449(R)/96, and after that on 9"’ 

September, 2003 Plonourable Supreme Court cf Pakistan upheld the same

5)
same



(
\

' a -■■■■ judgmeni: in her reported judgment (FLO 2004 Snpremd Court 31) by 

dismissing'the Appeal No 1432 of 1997, which was lilcd by the Fedeial Govt. 

Copy of Judgment dated 03/11/19% passed in Appeal No 449(R)/96 by F.S.T, is

annexed as Anwexurs C.

In the Meanwhile, Honourable Supreme Court Of Pakistan has also 

decided the same matters/view in CPLA No 525,526 and 590 of 2007 on

that Employees (appellant) are also

That now,6)

, 19/07/2007, and ultimately declared 
Entitled for their Advanced Increments given in Para 5 (1) of Nolilication No

FD(PRC)1-1/S9 Dated i 1/08/199.1 without any charige/exception. Copies ol 

Supreme Court judgments are annexed as Axomexiiire P & K

7) ‘ That appellant in the light of above Judgments of the Supreme Coui't dated

09/09/2003 & 19/07/200S?; submitted his departmental representation to

respondent no 1 on .21/04/2008, received it by him under diary no 2244 dated

22/04/2008, which'was refused by the respondent no 01, on 23/05/2008 and

annexed asfmaJ/dismissal order was issued. Copy of representation is 

A^niimexiutre F, and Impugned order is annexed as Astoexore G, Hence this 

the following ground, and appellant’s appeal is within 30appeal inters - alia on 
days from the refusal/dismissal of his departmental representation.

Groiiflicls
01 on appellanl’sThat the impugned order dated 23/05/7.008, passed by respondent 

representation dated 21/04/2008 is arbitrary, tinjtisU and against all the norms of justice and

equity. Hence liable to set aside.

no
?>)

That the impugned order dated 23/05/2008, is against law, facts of the case, also againsi
Court of Pal<istan(RLD 2004

b)
letter and spii'it of the Judgments of Honourable Supreme- 
Supreme Court 77) and dated 19/07/2007 passed in CPLA No 525.526 & 590 of 2007 and 

also dated 29/01/2008 in Civil Review Petition No 216 & 217 of 2007.

That the Policy contained in Notificalion/Circuiar dated 11/08/1991 at its 1 aia 5 wns/is 

passed, by N.'W.F.P Provincial Assembly in their Budget Session 1991-92 and then Plon. Ic

and Finance Department issued the said Circular alicr

c).

Governor approved the same 

completing the legal requirements

any jurisdiction to change, wilhheld/dcny 

in Circular/Notification dated 11/08/1991 and cannoi 

wishes and whims against the said policy.

That all the Respondents neither have power
1

the Government Policy contained 

apply according to then-

no rcl)

own

v-ie*
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That the action of respondents in refusing the grant of advance increments to the appellant 
th|e basis of Circular dated 11/08/1991. violated the Article 25,189 190 of the 

Constitution.

c)
on

f). That the said Circular (Annexure B) was/is issued for Civil Provincial Employees ol 

N.W.F.P (BFS'l'IS) and appellant being Junior Pharmacy Technician (Health 

Department) falls under the same and fully entitled for the relief of Advanced Increments 

of M.A (six) & B.A (foui )along with back benefits as claimed by him.

That the case of appellant is the same nature in number of Increments in pursuance of Para 

5 (i) of Notification, which was decided by Supreme Court of Pakistan on 19/07/2007 

passed in CPLA Nos 525,526 and 590 of 2007 {Aninexui-e D & E).

,5)-

h). That under ihe law appellant’s case is quite Clear after the Judgment passed in CPLA Tfo 

525,526 and 590 of 2007 by Supreme Court, and vefusal/dismissal of appellant’s 

representation is illegal , without jurisdiction and unconstitutional.

That there is now no dispute available in the case of appellant as Honorable Supreme Court 

of Pakistan has decided all the disputed matters involved in the instant appeal oit

c-fL/i /^fo 14 y S'^ )

i).

19/07/2007 .

That appellant’s service appeal is maintainable and appellant’s post was/is Dispenser/ 

Junior'Pharmacy Technician and prescribed qualification of the said post was Matric and 

appellant is now working in BPS #09 against Junior Pharmacy Technician post and Instant 

Case falls under Para 5(1) (b) of the Circular dated 1 l/08/1991(Aniiexurc B)

J)-

It is there fore respectfully prayed that while setting aside impugned order dated 

23/04/2008 approved/issued by respondent no 01, and appellant’s appeal may kindly be accepted 

and 4 advance increments of BA instead of 02 and 06 advance incjements of M.A instead of 02

20'

vv.e.f. 01/06/1991, along with all back benefits may graciously be granted to the appellant in tiie 

interest of justice.

(Muhainiiiad Fayaz Awani) 
Appellant in person

L

Affidavit ,
I do here by affirm on oath that contents of instant appeal is correct and true according to 

my best knowledge and belief and nothing has been suppressed from this Honourable Tribunal 

and this instant appeal is 

lionourabie Tribunal

first app^l & simie nature of any other appeal is not pending before

jd^
(Muhammad Fayaz Awaii) 

DEPONENT

A
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BEFORE THENWFP SERVICE TRIBUNAL. CAM? COURT ABl! ^ABAD,

If4 ■

Appeal No. 1276/2007

Date of institution-.27,12.2007 
Date of decision - 12.05.2009

Muhammad Akram, S/O Sikandar Khan, C.T. Teacher, Government High.School, 
Kuthwal, Abbottabad (Appellant)

VERSUS

■1. District Coordination Officer, Abbottabad.
2. Executive District officer (S &L) Abbottabad. ,

.'3. District Accounts Officer, Abbottabad.
,4.. Director|(S&L) Department, Peshawar. . : '
;5. Secretary to Government of NWFP (S&L) Department Peshawar.

■ 6. Accountant General NWFP Peshawar.
7. Secretary to Government of NWpP Finance Department, Peshawar.

Appellant in person present. 
Arshad Alam, A.G.P........... .For respondents.

MR. ABDUL J.?LIL........
MR. BISMILLXh SHAH

MENIBER.
MEMBER.

itb;
■;

JUDGMENT.
7

ABDUL JALIL, MEMBER-: This judgment/order will dispose of this 
• i!

Service AppeaPNo. 1276 of 2007, by Muhammad Akram and the following Service 

Appeals. The reason is that the broad facts and the legal issues in. all the below 

mentioned appeals are the same, and need consolidated judgment and joint disposal.

Name of appellant.
Saidur Rahman,

.Munibur Rahman,;

Muhammad Siddique,

Maroof Khan 

Amj ad Hussain Awan

■j)

Sr. No. Appeal No.
1277/20071.

\2. 1278/2007
0
‘■i.

1279/2007

'fomoos
^ rtf*

4.3

■'02/2008 ••5.
lA 1



I

42.

5y.V200>S

Sy‘V2()0,X

.0.80/200,S' 

081/2008 

682/2008 

714/2008 

715/2008. 

716/2008 

717/2008,

718/2008 

739/2008 

759/2008 

760/2008 

798/2008 

812/2008 , 

813/2008 

814/2008 

'815/2008 

816/2008 

817/2008 

819/2008 

820/2008 

821/2008 

822/2008 

823/2008 

824/2008 

825/2008 

826/2008 

827/2008 

828/2008 

829/2008 

853/2008 

854/2008

Aluliir K,-

Al'diir Iv:
43.

■■^Jiaukal AliAbbasi, 

Alxlui Hamid L 

^ ^'ii^H'dvhalab,

Aixlul Majid

‘'^'^(‘'•-■immad Saiccm, 

Bashir Ahmad,

4.

45.
odhi,46.

V*

47. ■

48.

49.

50.
MazharKhan, 

Muhammad Saecd, . 

Manzoor Ahmad,

^ulfiqar,

Sardar Trshad Ali,

: ^^'Hirsiiced Ahmad, 

Muh;miniad Daud Qureshi

Muhammad FayazAwan

Nahccm AkIUar, 

Muhammad Siddique, 

Sajjad Ahmad, ^ 

Abdul Mamccd, ■

Baza Hussain Shah, ^ • 

ShakccI Ahmad,

Muhammad MajidMirza, 

Rah Nawaz

51.

52.

53,

• 54.

55.

56.

57.

58.

59.

60. ■

61.

62.

63.

64.

65.

66.
A flat-,

Niaz Hussain,
I

Muhammad Iqbal, 

-lamshcd Klian, 

Muhammad Shafi, 

Muhanimad Qasim, 

Sajjad .Ahmad,

Gui Siraj,

Muhammad Khtirsiiccd, 

Msl. Zakia Sultana,

Msl. Shahnaz,

Mushlaq Hus.sain,

\
67:

68.

69.

70.

71.

72.

73.

74.

75.

76.

’77.

'I
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^ V

257. 504/2009 Muhammad Shamraiz
•258, 505/2009 Ali Bahadur

506/2009 

' 260. . , 523/2009
259. Muhammad Harodn 

Naureena Maqsood 

• Yasmeen Alditar261. 524/2009
262. 525/2009 Shabana Nazir 

Nighat Bibi 

Waseem Sultan 

Bibi Hajra 

Abdul Razaq 

F.atiha Gul

263. 681/2009
mttm

264. 682/2009

683/2009. 
684/2009

265.
266.
267. 685/2009

The appellant of Service Appeal No. 1276 of 2007, contended that he was 

appointed as untrained P.E.T. Teacher in Education Department on 27:6,1990. The 

appellant being C.T trained, was adjusted against the C.T post on 06.05.1996 on 

regular basis. He acquired higher qualification of M.A. on 25.08.1999. The 

appellant was entitled to advance increments in the light of the Finance Department 

notification dated 11.8.1991. The same was not given to him. Some of the teachers 

came to this Tribunal whose Service Appeals were dismissed in Service Appeal No. 
498 o|f 2006 decided on 24.4.2007. The August Supreme Court of Paldstan, while 

deciding C.P.L.A No. 525 of 2007. and CPLA No. 526 of 2007 decided that all the 

teachers were entitled to the advance increments like alf other civil servants. On the 

request of the appellant, the same benefit was not given to him. Hence/ he filed the 

present Service Appeal. As already mentioned, the broad facts and the legal issues 

in all other appeals are almost on the same lines. .

3-. ' The_ respondents contested the appeal and contended that, either Se

appellants had not submitted applications- or their applications were time-barred. 

And there was no judgment in Ihvour of the appellants. ■ ,

"0 4. > ;We heard the arguments and perused the record.
Ts 'f) 'g.. .

1 he judgment in CPLA Nos. 525 of 2007 and 526 of 2007 is as under:-

^1;
3 “3. Learned Additional Advocate General attempted to argue that in 

view of the higher zcale granted, to. Elementary School Teachers in
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10

pursuance of the circular letter dated 07.S.199I,
which was personal to 

the incentive of advance 

letter dated 11.8:1991 but he isincrements , contemplated by .circular 

unable to cite any principle of law 

interpretation. We find that.

exclusively deals with the scales^ of pay of school

categories, circular letter dated'lhSA99i^ 

basic

authority for placing this 

dated 7.8.1991 

teachers in different

or

while circular letter

provides for the revision of
pay spates and 

increments.-for all Provincial
grant -of annual ' increments and advance

civil servants in NJVFP .without any
the employees in Education Department 

mpliedly excluded from the operation of 

r. view taken by the. TrWunal being erroneous cannot

and misconstruction of the circular lette,

exception. Since the.teachers
have

or

been expressly or Lnever 

the circular lette

' (supra). ”

lAtPT =« Of007, the August Supreme Court of Pakistan, held:

f
n

«erp„„„g ,fc ^

rivate respondents were-

^ >< 

ii
Court

e correct legal position, according to which p 
^ no) entitled to the benefit of advance' i '

; learnedAddl. A.G i 

: judgment made

increments. We are afraid, the 
instead ofpointing out any mistake of law and fact in 

' an attempt-to reropen the

m
case on merits. The scale- 

in the '
offeview is very limited and ^^^'fPoints already considered 
judgment under^reyiew cannot be allowed to be 

jurisdiction. These
re~agitated in 

any substance
review

review petitions. being without are
accordingly dismissed. "

■1 1-
While disposing of CrL O.P 

Supreme Court of Pakistan:-
-No. 66 &;67 of20G7, it was held by the August

‘‘The learned Addl A.G. has g 

of the judgment of this .Court within 

thereof this criminal original is

ap undertaking for implementation 

a period of two weeks and in view 

dis.pbsed of with the direction that the

iven
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judgment should be iinplemenied / 

under intimation to the Registrar of this Court. "
. D

letter and spirit within two weeksin

6. In the above circumstances, and in View of the judgment in rhyme by
the August Supreme Court of Pakistan, 

Article 189
and keeping in view the provisions of 

of the Constitution of Islamic Republic of Pakistan, 
other alternative but to declare that all the appellants, 

they are the persons similarly placed with

we have no 

after ascertainnient that

tne appellants who had previously
litigated and in whose favour the judgment mentioned above was given by the 

August Supreme Court of Pakistan,' are entitled to the
same benefits as have 

to the appellants of the judgments quoted above. The appeals ofbeen given

such similarly placed persons, after such ascertainment, stands accepted 

without costs. Each party will bear the cost of the litigation.

I . A

1. The official respondents in the above mentioned appeals

. - in the province are directed-to'follow the

and spirit and without compelling 
the respective right holders to enter into litigation with the respective official

respondents, otherwise the costs of their litigation shall be recovered from the 

pay and pension as well as person and property of the defaultinti 

ofnccr, though after fixation of 

ehquiry.

as well as
^ the other concerned officers/officials i

above quotecf'judgments in their true letter

concerned
icsponsibility on them as a result of proper

8: The remaining similarly placed persons may submit, applications/ 
representations to their concerned authorities directly, who shall have to decide 

their cases as above v/ithin a reasonable time.

ANNOUNCEDr
12.05.2009. i

(BISMILLAh SHAI-iy 

MEMBER.
(ABDUl JALIL) 

MEMBER.,.
CAMP COURT ABBOTTABAD.

m
\ .......  /

I
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■ G A Z E T T EGOWRNMENT

KHYBER .IP AKHTUNKHWA
Published; by Authority 

pisHA^A^7TIJESI^¥, 15.TH MAY, 2012.

■PUOVINCiAL ASSEMBLY-SECRETARIAT 
KHYBER PAKHTUNKilWA

NOTIFICATION
Dated Peshawar, tlie 15tii May, 2012.

No.'i PA/Khyber Pakhtunkhwa/Bll!s/20i2/207U..-The. Khyber Pakhtu-nkhwa 
Cessation ot Payment of Arrears on Advance Increments on Higher Educational Qualification 
Bill, 201.2 having been passed'by the Provincial.Assembly of Khyber Pakhtunkhwa on 8^^^ May, 
2012 and’ assented to by the Governor of the Khyber Pakhtunkhwa on May, 2012 is hereby 
published as an'Act of the Provincial Legislature of the Khyber Pakhtunkhwa,

THE lOIYBER'PAEHTUNKHWA CESSATION OF PAWiENT OF ARREARS ON ■ 
■ADVANCE-INCREMENTS ON HIGHER EDUCATIONAL QUAITFIGATION

ACT, 2012.

I
sS

1

if
}

{first published after h/tvlug received, the assent of the Governor of the lOiyber 
Ffilditunldiwainthe Gazette ofthe Khyber Paldiiankhwa. 

i (Extraordinary), dated the hP^' May, 2612).

, ' . ■ ACT . ■

to cease the payment oi arreavs accruedpn account of advance increments on 
■! higher educational qualification.

- ,WHEREAS advance increments have been granted to certain Provincial
Goveninient employees on the basis, of acquiring or possessing higher educational 
qualification over and above the prescribe edncatiouai qualification from time to .
time:i

893

1t

1
r

I

r.
i



i5thlVIAV,2012. •.R PAKHTUMKHWA GOVERNMENT GAZETTE, EXTRAORDINARY

AJ\LI WERE4S the Provincial Government vide Notiiication No. (PRC)i- 
i/2001, dated E7.10.2001, had already discontinued the scheme oi advance
increments on higher educational qualification;

and whereas due to fmancial coustrMiits, it is not possible for Provincial
accnied from the saidGovernment to pay the claimed and unclaimed arreais

increments;

It is hereby enacted as follows;-

Sho'id title application, and coEhmencemeiit. (1) This Act may be called the 
PaWitimkhwa Cessation of Payment of Arrears on Advance Increments on1.

Khyber
Higher Etlucational Qualification Act, 2012.

It sliall apply to all the employees of the Provincial Government who 
entitled to received advance increments on higher educational qualification.|2)

were
and shall be deemed to have taken■'k It shall come into force at once 

effect on and from P' day of December, 2001.

advaEC©- tocr©meiits .on

=“ s-S; ~"
pursuance of any nidn, lettei, ? , . ^ letters, office memoranda,
other instruments Issued before 1.12^01, such or , , to be non­
notifications, instructions and whatsoever on the basis of these
«;"s^halllmen«da^^^^

•or
arrears on

in any Court or ' 
shall stand abated.

I f9^ iiw order made, iusTructiou issued, decision, judginent or 

aiiy Court or Tribunal including ‘'f

recoverable from the recipient Government employees.

.5
.1 ■

order of

I
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KHYBER PAKHTUNKHWA GOVERNMENT GAZEUE, E.'aRAORDfNARY, 15th MAY, 2012. 895

3. Hemoval of ciiiSciilties,— If any dilficnlt arises, in giving effect to the 
provisions of this Act, tlie Provnieial Governsnent may make suc'h orders as it may 
deem just and eqinta.bla,

Repeal." The ICliyber Palditiiultinva CessatiOH of Fa^aneiit of Arrears 
Advance lucremeius ou Higher Educational Qualification Ordinance, 2012 (ICJiyher 
I'akhtunidiwa. Ordinasi.ee NO. I of 2012), Is hereby repealed.

. 4. on

1. BY ORDER OF MR. SPEAJtER
.'I

PROVINCIAL ASSEMBLY OFMCHTOER 
FAKHTUNKHWAi

i

j

(AMANBLIAIT) •
Seeretart

Provincial Assembly of Khyber Palditunkhwa

Printed uiul piiblisheil ijy the rilaneger.
Slaty, it Ptg. Depti., ICliyher Pfilvjitiiiikinv'a, Peslinwar(

1
0

*
j

i

;

] 1 ■i
[

I
T

• >

I

I

4'f

‘
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BEFORE KHYBER PAKHTUNKHWA SERVICE T^^iuMAfc
PESHAWAR PI/. -i

/ ¥
Impienientation Application No / ' I

IN

Service Appeal No: 760 of 2008.

Muhammad Fayaz Awan S/0 Muhammad Urfan, Junior Pharmacy 
Technician, Ayub Teaching Hospital, Abbottabad. R/0: House No K; 
240/10, Kunj Jadeed, Abbottabad

Petitioner
Versus

Medical Suptdent, Ayub Teaching Hospital, Abbottabad and 05 others.

Respondents

'*7

7PETITION FOR IMPLEMENTATION OF JUDGMENT DATED 
12/05/2009 PASSED IN SERVICE APPEAL NO 760 OF 2008 BY 
THIS HONOURABLE TKiBUNAL WHEREBY PETITINER HAS 
BEEN GRANTED 06 SIX ADVANCE INCREMENTS OF M.A 
INSTEAD OF 2 (ALREADY GRANTED) AND 0^.^ FOUR 
ADVANCE INCREMENTS OF BA INSTEAD OF 02 (ALREADY 
GIVEN) WITH EFFECT FROM 01/06/1991, ALONGWITH ALL 
BACK BENEFITS -------- ----------------------------------------

and Mr.Irshad Muhammad, Supdt. for 

with Mr.Muhammad Tahir Aurangzcb, G.P for the
Petitioner in person20.01.2014

respondent No.6 

respondents present 
implementation petition

, Petitioner moved application for withdrawal of the 

the ground that he is going to move theon
Hi^h Court and challenge vires of Act of 2012. namely Act ol Khyber

* o
AdvancePakhtunkhwa for Cessation of Payment of Arrears on 

acquisition of Higher Educational Qualification.Increments on
r

of the above, this implementation/execution petiUon isIn view

dis'

ANNOUNCED
20.01.2014

!

K) i r

m 1s Khybet 
Service* i 

Fsshawas
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BEFORE KHYBER PAKHTUNKHWA SERVICE TITOJNMsk

IS?Ik

IT

•v'-^ \\
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.•:■ •..
PESHAWAR

J

Jmpiementation AppHcation No / ?sr''v

IN

Service Appeal No; 760 of 2008.i

Muhammad Fayaz Awan S/0 Muhammad Urfan, Junior Pharmacy 
Technician, Ayub TeachinglHospital, Abbottabad. R/0: House No K: 
240/10, Kunj Jadeed, Abbottabad

Petitioner
Versus

Medical Suptdent, Ayub Teaching Hospital, Abbottabad and 06 others.

Respondents

?PETiTlON FOR IMPLEMENTATION OF JUDGMENT DATED 
12/05/2009 PASSED IN SERVICE APPEAL NO 760 OF 2008 BY 
THIS HONOURABLE TKiBUNAL WHEREBY PETITINER HAS 
BEEN GRANTED 06 SIX ADVANCE INCREMENTS OF'M.A 
INSTEAD 'OF 2 (ALREADY GRANTED) AND .04 FOUR 
ADVANCE INCREMENTS OF BA INSTEAD OF (f2-(ALREADY 
GIVEN) WITH EFFECT. FROM-01/06/1991, ALONGWTrH ALL 
BACK BENEFITS- - ............ ■

and Mr.Trshad Muhammad, Supdt, for 
wilh Mr.Muhammad Tahir Auraiigzcb, GP for the

Petitioner in person20.0t.2014
respondent No.6
respondents present. Petitioner moved application for withdrawal of the

the ground tliat he is going to move thea implementation petition on
.'a-n vires of Act 012012, namely Act of Khybern f ligh Court and challenge 

Pakhtunkhwa for . Cessation of Payment of Arrears on
(

( I ) Advance!

acquisition of Higher Educational QualiHcation.Increments on. i

N-
In view ofthcabove, this implementatioiVexeculion pctiUcn is 

disposed of as withdrawn. Pile bo consigned to llic \

\

...i\ L-.:*i

'\3 V '7-
i ::3

l announced ;
20.01.2014

f &V

ii
1 -■

I

Certifeii^i K
1tt

(1!
Kbyber:

Seryic-e IriferSL 
Bsshmk

i i

;



V4 A.v I

Writ Petition No of2014

1) Muhammad Fayaz Avvan S/0. Muhammad Urfan, Junior Pharmacy 
Technician, Ayub-Teaching Hospital, Abbottabad. R/0; House No K: 

' 240/10, Kunj Jadeed, Abbottabad.

2) Muhammad Daud Qureshi S/O Masood Ur Rehman, Junior Phaianacy 
. Technician, Ayub Teaching Hospital, Abbottabad. R/O: House No (1452)
Behind Masjid Abu Baldcar, Kliola Kehal, Teh; & Distt; Abbottabad.

3) Arshad Klian S/0 Mir Afzal Klran C.T teacher Goveiioment High School 
• No 3 (English Medium),. Abbottabad R/o village, Ghumawan, Post Office 
Nawan Shehr, Tehsil& District Abbottabad.

4) Samiullah S/O- Gul Badshali, Director Physical Education, Government 
Higher Secondary School Nawan Shelm Abbottabad, R/O Village 
Dallol-diel Teh & District Lalchi Marwat, presently Nawan Shehr 
Abbottabad. • •

5) I-Iafiz Muhammad Iqbal Khan'Qureshi, S/O Muhammad Yousaf Qureshi, 
Theology Teacher, (T.T) Government Centeniaial Model Secondary (GHS 
No 02) Abbottabad R/O: KL 166, Mohallah Upper Kehal, Tehsil & 
District, Abbottabad.

6) Qazi Masoodmr-Rehman S/O Qazi Ghulam Jilani, (Ex PTC teacher) C.T 
teacher. Government Middle School Khoi Maira, Haripur. R/O: Village & 

■■ '.Post Office Khoi Nara, Tehsil & District, Haripur.

7) Nazira Begum' D/0 Jhangir Klian, (w/o Jamshed KJaan) D.M teacher 
Government Girls High School Kuthiala, District Abbottabad. R/O: 
Village and Post Office Kuthiala, Tehsil & District, Abbottabad.

75 Petitioners
Versus-<50 1 1.5J, Government of Khyber • Pakhtunldrwa through Secretary Finance

Department, Peshawar.ti.--

2 Government of IGiyber Palchtunlchwa through Secretary Health 
Department, Peshawar.

of Klryber Paldrtunldiwa through Secretary (Elemental^ & 
Secondary Education), Department Peshawar.

4 Accountant- General Khyber Palditunldiwa Peshawar.

tified fo
5 ■I>Hl^t6f''General, Flealtli & Services Klryber Palditunkhwa, Peshawar.

Pvsh3wj,- rtp^

AbboncibJd BenclT^ •
AiiiJ’lU/iJ-iJ UiiUa/ ‘l.lfs



6 Director of (Elementary & 
PalditunlcIiwaPeshawar.

1 Chief Executive,

8 Medical Superintendent,

9 Director Finance,

10 District Education 
Department Abbottabad.

11, District Education 
Department Harip

12 District Accounts Officer Abbottabad 
1j District Accounts Officer Haripur.

Secondary Education) Department, Khiyber

Ayub Medical Complex, Abbottabad.

Ayub Teaching Hospital, Abbottabad.

Ayiib Teaching Hospital, Abbottabad.

Elementary & Secondary 'Education 'Officer,

Officer, Elementary & Secondary Educationur.

Respondents
r WRIT PETITTOM UNDER article

CONSTITUTION OF ISLAMIC PJ3PUBLIC 

for DECLARATION 

CESSATION OF PAYMENT

199 OF THE
OF PAKISTAN 1973, 

“KHYBER PAKT-ITUNICHWAthat

OF ARREARS ON ADVANCE
INCREMENTS ON HIGHER

educational QUALIFICATION 
act, 2012. (lOTYBER PAILHTUNKHWA ACT NO.IX 

ineffective UPON
of 2012) IS 

PETITIONERS,TPIE RIGHTS OF THE 

WITEIOUT LAWFUL ■UNCONSTITUTIONAL, 

arbitrary, PERVERSE,
THE PRINCIPAL OF NATURAL

authority, 
discreminatory and against

JUSTICE and law 

ineffective upon THE
AS

SETTLED BY SUPREME COURT AND 

RIGHTS OF ADVANCE INCREMENTS OF THE PETITIONERS
WHICH IS GRANTED BY KHYBER PAKHTUMOIWA 

tribunal in their INDIVIDUAL
SERVICE 

SERVICE APPEALS WITH
■ effect FROM THEIR RELEVANT DAT 

■PRAYER:-
.-.t,

ES OF CLAIM.

ON ACCEPTANCE OF THE INSTANT WRIT PETTTTOKT
be DEClIS

(KHYBER PAKHTUNICHWA
/ ;;; illegal unconstitutional 

graciously

, THIS
the said act

ACT - NO.IX of 2012)
U AND RESPONDENTS BE

CLAIMS WITH ALL BACK ■

AS

■A
/- u' ■

■f.m

i
I
! 2

** ■Qfdfns'
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Judqm-ent Sheet-

COURT,/
abbottabad: bench.

JUDICIAL department

2014.

JUDGMENT .

Date of hearing, ::^.25/03/2P14...^........

Petitioner(s)(Muhammad FIaz /Awan and 

Petitioner No. 1. in person.......::.,...
others)

y^fFespdnd^ ^)(Goyt. of KPK through Secretary 

Finance Department etc).:.........:..^ \

/" ■p

3
\
\ NAf^ZOOR HOSSAIM/ 

ammad ■ Fiaz. .Awan and six others
i

constitutional

jurisdiction of this Court: praying that: ■

'■'It ssr 'thereforejr' respectfully 
prayed 'that-on acceptance of, 
instant ' Writ ■ Petition^'' this':

3t-
tr:-f

-T.

petitioners seek . the

declared the ' said Act\
Pakhtunkhwa-' Act^. 

No.IX ' tif 20:12) ■ as " illegal,, 
uncohstitutspnai ■ 
respondents , be " graciously 

.directed to. .'grant advance 
increments

:
of

■r.

• ■ • to the
petitioners '.with', effect -from

to he-True Copy. -
r'
c:<n^!ncr
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■2

with ail'backs':benefits m-the ‘ 
■ interest of haturaf jsjstic.e.''^-

2. Admittedly^ ... petitioners are 

- Government employees,, serving .in Health 

and- '■ Education ■ departments of the

Government of , KPK, ' as Junior Pharmacy

Teachers Computer. 

Operator at Abbottabad; and. Haripur. The 

petitioners have ■ earlier filed separate 

appeals before, the Khyber Pakhtunkhwa 

. Service : Tribunal/, Peshawar praying for

Technician. and

•;

grant of-advance increments bn acquiring

higher qualification,, 'which were accepted
■

vide order dated 12.05.2009, 21.07.2009'

and 21.12.2009.. The .respondents did not

file appeal against the.said decisions of the

However, ;when.. the saidTribunal.

judgments of the .KPK Tribunal could not be 

implemented, the petitioners filed petitions
j

for implementation of the said decisions
■

before the Tribunal and.jn the meanwhile,

the respondents ; pronjuigated.. "Khyber

Pakhtunkhwa Cessation of Payment of

Arrears on . Advance. 'Increments on
c Copy :

;
tvcK H fo.-'y^urt

Unetvf Ai;(s Ordmi'
‘Ab
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Actf

2012' (Khyber-Fakhturskhwa Act f^o.IX

of 2012) published, in the'Gazette of the

Khyber Pakhtunkhwa (.Extraordinary) dated

15th May, ‘ 2012 ■ thereafter, the apex

Court in Civil Petition ,. No.360 of 2013

involving similar dispute of implementation

of judgment passed- by Service Tribunal has

given the following observation:-

"A bare reading of- the above
Khyber

Pakhiunkhwa'-Act Wd.JX of
sections '• ■ from

■ 2012makes\'--lt /crysta!-- dear 
that whatever ■ benefit the 

was. dasming
through the judgment dated
12>5.2009^ has been niiiiified.

the ■ _
dear - " : - dntendment ■ " an

vires of the said-Act have not
been 'chaiienaeii before any

rr

of ' the • saidThe petitioners' in'- view

theirwithdrawnobservation,

implementation /. •. execution , petitions

pending before .Service Tribunal with a view 

to cha.llenge the vires, of-said .Act through

instant Constitutional petition.

• -v
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Vv /
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•4 ,

3. • The submissiGns made by petitioner

No.l in person and on'. behaiF of other,, 

petitioners have been considered and the 

available record thoro.ughly. perused.

The Tnainv, grievance of the 

petitioners is that.they, have d.iscriminately 

treated by the respondents in awarding 

advance, increments:-on acquiring higher

4.

qualifications and have not been considered, 

at par with those, who have been granted 

such relief and. they were:.prevented on the 

basis'.of the,Act (ibid)./which was against 

the. spirit of constituti:6n. and violation of the 

Fundamental Rights of . the petitioners 

guaranteed in Article 25 of the Constitution

of Islamic. Republic ,of Pakistan/ 1973. This
,

Court, in view of the clear; enunciation of 

the Honourable, Supreme Court of Pakistan 

in'- l.A, ’ • Sharwan'i'-.V. Govefnm'ent of

j

PakBStao ' (1991 SGNR/ 1041)/ and' the

212 of thebar contained in Article

Constitution of Islamic Republic of Pakistan, 

1973 would',nofdilate upon the merits of

the case that may prejudice the case of
Cenin^to be True Copy

JPesTtiJWDf Hig 
Abbouabdd

50^37$ Ails &
s i
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petitioners before the. Service Tribunal, who

is competent Mega! forum to decide the

grievance of the.- petitioners. In the

aforementioned case, the apex Court has

observed that: -

'‘'From the'above'dted cases^ 
st !S wsderst. thatjt has .been 
corssssientfy heid inter aiaa '

oV#
servant if is aggrieved bv a
by this Court:-that a

final' ordetr '-.whether- original
or apDeilateir' -.passed bv - a
departmental, authority in

' 'respect- of .his -'.terms ■.. and
conditions, his remedVr if
any, is bv way of .an appeal
before the.- Service - Tribunal

■ tevers where the case irsvalves',,
■vires- of-a particular. Service ■_
'Rule or a rsotsficaiion or 'the . 
guestion^ ' V whether , an- : 
accused ciwif servant can 
claim the . ri^hi^ ■ .
represented.', -by., a : counsel 
before-' the '-.Enquiry Officer.
We are-'inclirsed- to. hold that

statUtorY- rule ■ or ■ a •.. ,:a

the terms and conditions of a ^
civil servant, the same can 
be treated as an order in 
terms of "subsection ft) of 

\ ''section 4''-of ' the -Actdrs order 
to file an a'ppeaJ .'before the , 
Service TribunaL'- However/ 
in the present-.- case,, the ■ 
petitioner''s case is founded ■ 

on ■
discriminatory ..treatment in 
violation, of'Article '25 of the 

':Cdnstjtot/ora' and''not- l?ecawse.
. . of any breach of any

oo I'rue Copy
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provssmn ■ 
Seruarsts Act
tuhe, -

the CsviS
or ■a.ny service 

_ Pisrthermore,
^isestion invoiwedJs of
mportance ■as”

- the.

it -affoct-s- aH ■
_ P^osent '.-future ■

falls w,thm the compass of 
clause (3) of Article 
the Constitutsdrs.
we

of
■ However^ 

_ ^miL^IanfiC^at a " rhrU

^£-Jiie_ Seruir^
■g_ Qroun,rff .of VSOiatienff^ of

_ . . —-mMs.
Smmm^THbunai -- 

• IMnsdjcMon i
The

have •
^-JlLjCBse: which . i.-Q ■_ „
PU^^the: ferm.c:'

• £PIldst3on.^- . dr 
• even

and 
■sermce-if. it___§£iyphres 

^^=i^^Mon_af_yipi^O!n the
■of thiR ■

iMhtsf' -

- ''(^^P^asas

in view of the aforementioned'principle laid

down by the apex Court, the petitioners

may approach to the Service'Tribunal, 

advised.
If so.

This Court .. in Constitutional

Jurisdiction under Article 

Constitutional ■ of, Isiamic.'^

199. of the

Republic of

Pakistan, 1973 .and.the ,bar contained in

Article 212 of the Constitution of, 1973,4 as

, the matter relates to 'temis and conditions'

of the service' of ^ the petitioners: is not 

competent to assume, jurisdiction,: when
c,

t'•'VOI -riiQ/rS. lurr
••cn

s7SA •-'‘S Ordr^;
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remedy by , way.. of appeal before the

Service Tribunal, is available to the

petitioners .against ' the vires of the Act

(ibid) or infringement of-fundamenta! rights

guaranteed in Article 25 of the

Constitution.

Accordingly^ ..for the reasohs stated5.

hereinabove, this petition is 'disposed of in

the above terms.

Announced:

i'! */M.S.Awan/*

C e ft i fi e

i^eshB'rVjt r:-qh'Cc-':i 
Abboi(^b.;J

:
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR.

Service Appeal No.582/2014
Muhammad Fayaz Awan, Junior Technician Health,
Abbottabad. Appellant

VERSUS

1. The Secretary Finance Department, Khyber Pakhtunkhwa, Pesha\war.

2. The Secretary, Health Department, Khyber Pakhtunkhwa, Peshawar.

3. Director General(Hea!th Services), Khyber Pakhtunkhwa, Health Department, Peshawar.

4. Chief Executive, Ayub Medical Complex, Abbottabad.

5. Medical Superintendent, Ayub Medical Complex, Abbottabad.

6. Director Finance, Ayub Medical Complex, Abbottabad. Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO.I

Preliminary Objections!

i) That the appellant has no cause of action.

11) That the appellant has no locus standi.

Ill) That the appeal In hand having no merits is not maintainable.

iv) That appeal is time barred.

v) This Honourable Tribunal lacks jurisdiction to entertain the appeal.

vi) That the appeal is bad for mis-joinder and non-joinder of necessary parties.

Facts;
1) Need no Comments by Respondent No.l.

2) Incorrect. The Bill regarding cessation of Payment of Arrears on Advance Increments 
on Higher Educational Qualification Bill, 2012 has been passed by the Provincial 
Assembly, Khyber Pakhtunkhwa, assented to by the Governor, Khyber Pakhtunkhwa 
and notified by Secretary, Provincial Assembly vide Notification No.PA/Khyber 
Pakhtunkhwa/Bills/2012/20711 dated 15.05.2012, in the shape of Khyber Pakhtunkhwa 
Act Nol.IX of 2012 and has attained the status of law. The said Act has not been 
promulgated by the Respondent No.l.

3) Need no comments by Respondent No.l.

4) Need no comments by Respondent No.l.

5) Incorrect. The mentioned Act has been notified/promulgated by the Secretary,- Provincial 
Assembly and not by the Respondent No.l.

Cont'd Next PaaeTf2^

Before ST JPC
{
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Page-(2)
Grounds:

a) Incorrect. No legal right of the appellant has been snatched by the Respondent No.l 
rather the mentioned Act has been notified/promulgated by the Secretary Provincial 
Assembly after approval by the Governor, Khyber Pakhtunkhwa in the best interest of 
public exchequer/pubiic at large.
Incorrect. Appellant has not been subjected to discrimination by the Respondent No.lb)

c) Incorrect. As mentioned in preceding Paras. 
Incorrect. As mentioned in preceding Paras. 
Incorrect.

d)
e) Being legislative/law. making body, the Provincial Assembly has the 

constitutional power to make fresh law/amend the existing law in the larger interest of 
public. I Hence the Act passed by the Provincial Assembly is as per law and constitution 
of the country. The august Supreme Court of Pakistan, Peshawar High Court as well 
as this Honorable Tribunal has disposed/dismissed numerous cases regarding grant of 
arrears in light of above cited Act,
Incorrect. As mentioned in above Paras.
As replied in above paras.

Incorrect. No illegality has been committed by the Respondent No.l.

f)
g)
h)

It is therefore, humbly prayed that appeal of the appellant may be dismissed being 
without merit.

SECRETARY TO GOVERNMENT 

OF KHYBER PAKHUNKHWA 

FINANCE DEPARTMENin/ 
(RESPONDENT NO.l)

Before STJPC
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BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA.
PESHAWAR

APPEAL NO. 582/2014

Muhammad Fayyaz Awan 

VERSUS
Government of Khyber Pakhtunkhwa and Others

,'V
■<.

COMMENTS ON BEHALF OF RESPONDENTS Ho. 3.

Respectfully Sheweth:-

That the comments on behalf of respondents are as under:-

PRELIMINARY OBJECTION:

1. That the appellant has got no cause of action.

2. That the appellant has no locus standi
I

3. That the appeal in hand is devoid of merit, hence not maintainable.

4. That this Honorable Tribunal lacks jurisdiction to entertain the present
i

appeal. i

5. That, through instant appeal the act of Parliament-IX of 2012 has been 

challenged! hence the Honorable Service Tribunal is not competent forum 

to decide the lis.

6. That the appellant is estopped to agitate the instant matter before 

Honourable Tribunal.

7. That the appellant filed the instant appeal with malafide intention for 

wrongful gain by suppressing the original facts, hence the appeal is liable 

to be dismissed.

,■

I

I.

j/

j

8. That the appellant has not come to this Honourable Tribunal with clean 

hands, hence not entitled for any relief.

9. That appeal] is barred for mis-joinder and non-joinder of necessary parties. 

That the appeal is barred by Law, hence not maintainable in the eye

of law and sdme is liable to be dismissed on this score alone.

That the appellant concealed the distorted facts from this Honorable

10.

11.

Tribunal.

. .1FACTS:

1. In reply to para No. 1 of the appeal, it is submitted that judgment of 

Honourable Tribunal has lost its efficacy for the purpose of f,; 

implementation by clear intendment through Section 1& 2 of Khyber

V‘

if

\
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Pakhtunkhwa cessation of payment arrears on advance increments on 

Higher'Education Qualification Act No. IX of 2012.

2. Para No. 2 is incorrect. The bill regarding the cessation of payment of 

arrears on advance increments on Higher Education Qualification Bill, 

2012 |has been passed by the Provincial Assembly, Khyber 

Pakhtuhkh\A/a, assented to by the Governor, Khyber Pakhtunkhwa and 

notified by Secretary, Provincial Assembly vide notification No. 

PA/Khyber Pakhtunkhwa/Bills/2012/20711 dated 15/05/2012, in the 

shape of Khyber Pakhtunkhwa Act No. IX of 2012 and has attained the 

status of law. The said Act has not been promulgated/published by 

respondents.
3. Para No. 3 of the instant appeal relates to the judicial record.

4. In reply to Para No. 4, it is submitted that due to the promulgation of 

Khyber I Pakhtunkhwa cessation of payment arrears on advance 

increments on High Education Qualification Act No. IX of 2012, all the 

executipn/implementations petitions were dismissed by this Honourable 

Tribunal and also by Honourable High Court. It is further submitted that 

Mr. MuJiammad Haroon had filed civil petition No. 360 of 2013 before 

the August Supreme Court of Pakistan against the order dated 

30/01/2013, passed by this Honourable Tribunal and the same was 

dismissed on 29/08/2013. Copy of the said judgment is annexed as 

Annexure “A”.

5. Incorrect. The mentioned Act has been notified/promulgated by the 

Secretariy, Provincial Assembly and not by the respondents; hence the 

present appeal is not maintainable and is liable to be dismissed.

GROUNDS

a. Para-a is Incorrect, hence needs no reply.

b. Para-b is incorrect, complete reply has already been given in preceding 

paras.
c. Para-c is' incorrect, hence denied merits no reply.

d. Para-d is; incorrect, as mentioned in preceding paras.

e. Incorrect! Being legislative/law making body, the Provincial Assembly 

has the constitutional power to make fresh law/amend the existing law 

on the larger interest of public. Hence the Act passed by the Provincial 
Assembly is as per law and constitution of the country. The August 

Supreme, Court of Pakistan, Peshawar High Court as well as this .*•,
.> •
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Honorable Tribunal has disposed/dismissed numerous cases regarding 

grant of arrears in light of above cited Act.

f. Para-f is incorrect as mentioned in preceding paras.

g. Para-g is incorrect as replied in the above going paras.

h. Para-h is incorrect. The appellant filed the instant appeal with malafide 

intention for wrongful gain by suppressing the original facts, hence the 

appeal is liable to be dismissed.

It is therefore, humbly prayed that on acceptance of the comments of 

respondents, service appeal of the appellant may kindly be dismissed.

Director General Health Services, 
Govt, of Khyber Pakhtiinkhwa 

(Respondent No.3)

Secretary Health, Y 
Govt, of Khyber Pakhtunkhwa 

(Respondent No.2)

Li



in the Supfeme Court of Pakistan 
{AppellatjeJurlscl'lctlony’

Present;
Mr, Justice. AnwarrZaheer Jamaii • 
Mr, Justice Khilji;Arif Hussain 
Mr. Justice Ijaz Ahmed Cha'udhry

Civil Petition N.o,^£0 of20i3'.
(on appeal ffomjudgraijntof'KPlll'Sdrylce Tribunal, Peshawar ^ 
dated 30.-1.2013, passed’In Implementation Petitlon.No.49/2012)

Muhammad Haroon •
...Petitioner

Versus
Executive District Officer,',EiementarY.& Secondary Education Dept. Hgrlpur, etc,

■ ... Respondents

in p.erson.Petitioner;

• Mr. N.aveed Akhtar Kbari, Addi.A,G. KPK. 
,Mr. Saee'd'ur-Rehman, ADO (Edu.), Haripur.

For official respon4.®^^s:

Date of hearing: 29.8,2013

JUDGMENT •

■ Anwar ZaheerJarnal.l, J.» By this petition under Article 21-2(3) of the
V
\ ■ pi’lsla-rnic Republic of Pakistan, 1973, leave to appeal. Is sought by

' • i ' - ' ^
IfMl'iti^her MYharnrnad Ha.roon against the -order dated 3,0.-1.2013, passed by the
; E|,i -1 , ' , ;
i^l'^/^ .Pakhtunkhwa-Service Tribunal, Peshawar (in short "the Tribunal"), whereby 

icd5alern‘e^tatVon.app,l.icatlori No,43/2012, In-service Appeal No.SOS/2003, was

'■1
i ■ ,^i^rpi^ecj;.in:i/jew of-sectionS’l.-& 2 o:f'-J<hyber P-akhtunkh-vya Eessa-tlpn of Payment of 

i it fe^|^er;^akbtu.nkhw-3 A-et'hJ'o.-!X ofZO-lZ)

v
-b.P' A'd.VaRce;ilh.crenri.ei:<ts on Higher-.-Educa-tlohal- QMaTifica.tioh Act, 2012 '

! W9.have h«ard,the.aFgUfh-Bnts-of petitioner. He has-piaced reiiahc'e

■ |)3b:jifee'-eaTlipf']udgm8nt 6f the Trihunal dated 12;5;2008v whereby-he was held-
* 1?^ ,**^4*“

•b.e'.rv%f It of advance-Increments'oh'tKe^ttasISHol^ higher qualification.
■ T ■ f■ ■ ' - '

■ M^ibb'ls- purpose, he bas- at'sa .pi3ce.d;..rel!aRCe -upan tNe...JudgFn;ent of 'this Court,

Si4ad/ag-P.iA Cor-oor-Btian v.. Atlz-urvpiehrBan Chau-dhiiy. (20;ia,seMR 2pb

As^agalnst it, Jearned Additional Advo.cate 'General ^XPX, Mr.; Nauesc

strongly contends that^ benefit of earlier judgment 12005

ATW''v'

fi
-y V

cPi^:rihUnri.B.n 
upriOnjA O.Okir*

. n'sCA'-MABAn
1



Ha
ithrough implementation application Na.49/20U filed before the Tribunal 

be. allowed to the petitioner in view of the clear language, of section-1 of 'Khyber 

Pakhtunkhwa Act No.lX of 2012, which has made

, cannot

Its section-2 applicable with 

retrosfiective effect from- 01.12.2001 an'd, thus, made the said ' judgment

unimplementable.

4. We have considered the above noted submissions made before us by 

.the petitioner and the learned Addl. A.G: KPK and seen thatindeedi as per judgment

of;the Tribunal dated 12.5.2009, the petitioner was hejd entitled for the benefit.of 

advance increments on the basis of his 'hlgher qualification, but such judgment has 

lost its efficacy for the purpose of implementation by clear intendment through 

se.ctionf 1 and 2 of Khyber Pakhtunkhwa Act No.iX of 2012, which read as..under:-

"l. Short title, appllcaUon and commencement. -11) This Act ma-v be called 
• the Khybder PekhUj.nkhwB • Cessation of Payment of Arrears on Advance 

Inereimenis on Higher Educational Qualification Act, 2012.

It shall apply to all the employees of the Provincial Government, who 
wer-e erUlUed to received advance lncfements on higher educational quallflcBtlon. 
(3) i itishail.come-lnlo-force at once-and shall'be deemed-to have taken effect

, '..onand ^om l"'davof''beeembef,,2b0i.
! • i 'f . * ■

1Cds53.tlon of payment of asrears on advance lo^rements on higher 
1 : I j j .jpa.ocatl|n»l qualification.— (I)- Notwithstanding anythin#'; contalried'In -any

' * • **' ^ 'j ' * * '
\ ‘-I jjde^lslor^'.Judgmenl and-order ^of eny Tribunal or Court kvcipdlhg High CQuri'or

' ; Court of Pakistan,- for the-purpose-of any claim for^^l^ment of arrears on
■ " I'accaunf of advance.Incr-ecnents on-^gher educational 'quaUfl.oatlon sanctioned'In

12)'

■ I .2. .

X

'AV :

■'i'. [ipqisuartGe-ol-apiY or-def., letter, oW'ce memonah'da, notincatton. Instructions and 
'• .j-other nstrum-efTts-.'issaed 'before l-.-T2;20Pl,.. .such .orders, letters, -office

I rndmoranda,-notinG^ldns'. IhstfU.otidns and-pther'Insirurn'entis shall be deemed .to 
;beiRonljexlsteni,; ceased or revoked, and no hirther cialm;whatsoever on the basis 
•jO'Tthes^ Instruments-.shall be ent-ert-aloed and .all cases.ln-respfict of .such, claims

• ipeftding Irt any Goort or Tribunal Including High Court arid Supreme Court of
- ivl.’ il ; • (
k, i-{;;|:P;B^Ui|^.sKa<l stand aba'tod.,
I'' ''f .madei. IftstrucdOn issued, .decision, judgment or order of any

■ I "^^ii^unal Including a-High ■Go.uft-or _;lh8 Sy-pfcrne--Court, Implemented
- |Kv! :: 4^h*4pliii'teiy-befofe-4-l:w commencsmeni of ^s-Act. shsH’be deemed--to have^been

>«• *j '!’ .*••**'* .*’ '

t'\ I IssuImplemented by date o( commencement of iWs Act,
l-l.j I j ^tfetJ-^^y'.arpount-B.|r.Badv-.pald there-.un'd.ei on-account-of edvaheeMnerements-dr

|r’• ijl I !Bfr«fs':-thi&reof shall-be deemed to have been vaJidiy paid and shaH -r\ot‘be
i.:- , '5 • • . .1 - • '

|Tr¥cqvemblofrom.theneGlp!em^Goyefnmont.emplDyees.V .

ii'

J
- ’-

-i
■ -MK • • -W

-1 'J:-. • A
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A bare reading of the.above section^from Khyber Pakhtunkhwa Act 

No.IX-of 20l2 makes It crystal clear that-whatever benefit the petitioner was 

claiming throligh the judgment dated 12.5.2009, has been nuHified by the 

legIsiSture through clear Intendment In uneqcrivocal terms, while vires of the said 

Act have not,been challenged before any forum.

5.

i'

This being the po'sitlon, leave to appeal Is refused and this petition is

S.d/' Anwar Zaheer Jamali.J 
Sd/-KMiji Arif Hussain, J 
Sd/- Ij:az Ahmed ChaUdhry J 
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BEFORE THE SERVICE TRIBUNAL, KHYRER
PAKHTUNKHWA PESHAWAR

Service Appeal No. 582/2014
i

Muhammad Fayyaz Awan

VERSUS

Govt, of KPK & others

SERVICE APPEAL

COMMENTS ON BEHALF OF RESPONDENT NO. 04 TO 06

Respectfully jSheweth; -

That the comments on behalf of respondents are as

under;-

PRELIMINARY OBJECTIONS:-

1. That the appellant has got no cause of action.

2. That the appellant has no locus standi.

3. ■ That the appeal in hand is devoid of merit, hence

not maintainable.

4. That this Honourable Tribunal lacks jurisdiction to

entertain the present appeal.

5. That, through instant appeal the act of Parliament-

IX of 2012 has been challenged, hence the

Honourable Service Tribunal is not competent

forum to decide the lis.

6. That the appellant is estopped to agitate the instant

matter before Honourable Tribunal.

...
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7. That the appellant filed the instant appeal with

malafide intention for wrongful gain by 

suppressing the original facts, hence the appeal is

liable to be dismissed.

8. That the appellant has not come to this Honourable

Tribunal with clean hands, hence not entitled for

any relief

9. That appeal is barred for mis-joinder and non­

joinder of necessary parties.

That the appeal is barred by law, hence not10.

maintainable in the eye of law and same is liable to

be dismissed on this score alone.

That the appellant concealed the distorted facts11.

from this Honourable Tribunal.

FACTS:

In reply to para No. 1 of the appeal, it is submitted1.

that judgment of Honourable Tribunal has lost its

efficacy for the purpose of implementation by

clear intendment through Sections 1 & 2 of Khyber

Pakhtunkhwa cessation of payment arrears on

advance increments on Higher Education

Qualification Act No. IX of 2012.

2. Para No. 2 is incorrect. The bill regarding the

cessation of, payment of arrears on advance



V

increments on Higher Education Qualification Bill, 

2012 has been passed by the Provincial Assembly, 

Khyber Pakhtunkhwa, assented to by the 

Governor, Khyber Pakhtunkhwa and notified by 

Secretary, Provincial Assembly vide notification

No. PA/Khyber Pakhtunkhwa/Bills/2012/20711

dated 15/05/2012, in the shape of Khyber

Pakhtunkhwa Act No. IX of 2012 and has attained

the status of law. The said Act has not been

promulgated/ published by respondents.

3. Para No. 3 of the instant appeal relates to the

judicial record.

4. In reply to Para No. 4, it is submitted that due to

the , promulgation of Khyber Pakhtunkhwa

cessation of payment arrears on advance

increments on High Education Qualification Act

No. IX of 2012, all the execution/ implementations

petitions were dismissed by this Honourable

Tribunal and also by Honourable High Court. It is

further submitted that Mr. Muhammad Haroon had

filed civil petition No. 360 of 2013 before the

August Supreme Court of Pakistan against the

order dated 30/01/2013, passed by this Honourable

Tribunal and the same was dismissed on



29/08/2013. Copy of the said judgment is annexed

as Annexure “A”.

Incorrect. The mentioned Act has been notified/5.

promulgated by the Secretary, Provincial

Assembly and not by the respondents, hence the

present appeal is not maintainable and is liable to

be dismissed.

GROUNDSz-

Para-a is incorrect, hence needs no reply.a.

b. Para-b is incorrect, complete reply has

already been given in preceding paras.

Para-c is incorrect, hence denied merits noc.

reply.

d. Para-d is incorrect, as mentioned in

preceding paras.

Incorrect. Being legislative/ law makinge.

body, the Provincial Assembly has the

constitutional power to make fresh law/

amend the existing law in the larger interest

of public. Hence the Act passed by the

Provincial Assembly is as per law and

constitution of the country. The August

Supreme Court of Pakistan, Peshawar High

Court as well as this Honourable Tribunal

has disposed/ dismissed numerous cases

4
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/
regarding grant of arrears in light of above

cited Act.

f Para-f is incorrect as mentioned in preceding

paras.

Para-g is incorrect as replied in the aboveg-

going paras.

h. Para-h is incorrect. The appellant filed the

instant appeal with malafide intention for

wrongful gain by suppressing the original

facts, hence the appeal is liable to be

dismissed.

It is, therefore, humbly prayed that on acceptance 

of the comments of respondents, service appeal of the

appellant may kindly be dismissed.

...RESPONDENT NO 04 TO 06
Through

Dated: 2f/ ^ /2016

Jan-e-Alam)
Advocate mgh Court, Abbottabad

VERIFICATION;-

Verified on oath that the contents of foregoing comments are true and 

correct to the best of my knowledge and belief and nothing has been 

concealed from this Honourable Court. a iJ

...RESPONDENT

' *

M ()AJ
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through Implernentation application No.49/2012 filed before the Tribunal, cannot 

be allowed to the petitioner in view of the clear language of section-l-of Khyber
,i.s

c. !
.4/£

: Pakhtunkhwa Act No.lX of 2012, which has made its'section-2 applicable with 

effect- frorh 01.12.2001 and. thus, made the said, judgment

(4 re^osbect^e

unimplementable.

I

I i
. ii

We have considered the above noted submissions made before us by4.

the petitioner and the learned Addl. A.G KPK and seen that lndeed as per judgment

held entitled for the benefit ofofjthe Tribunal dated 12.5.2009; the'petitioner wa 

'advance Increments-o.n the basis ofhlsWgher qualification, but such judgment has '■ 

lost its efficacy for the purpose of implementation by clear Intendmeht through . 

■s,e|ctl6ns.l and 2 of Khyber Pakhtunkhwa Act No.lX of 2012; which read-as'under:-

"l. short- tldc,/appllcatlon.and cQmmencemerit - (Ij this Act may be called 
- the Khybdef -Pakhtunichwa Cessation of Payment of Affears on Advance 

Increments on Higher Educailonal Quallflcatlon Act, 2012-

{2}' : it shall' apply to all the -employees of- the Provincial Coyernmebt. who

■were erUltled to-receWed a'dvanceilncFements on higher educational qualification. .

(3) ; it;shalltCome;lBto'.fpfce at once-and shail be deemed-to have taken effect

! . ;on i8nd-^om.l’‘:daY of?0ecember,-2b0-l.,
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1 fp.aica.tllnij quatlflcatlon.— (IV NOtwIthstarvdlhg anythin®; contained .In -any 

Jjeaidol'judgmant and order -of any Tribunal or Court ^Irscttjdlhg High -Court'or 

1 '.■■.Jl'isupfen^i.Goufl ofFa^stan, for the-purposB of any claim for i^^ent of ar^^rs on 
' 1^1 ■■■■facdounlof advance increments bn-hlgher eddcailonarqualfflaaUon sanctldned In

r
■I
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A bare reading of the.above sections/from Khyber Pakhtunkhwa Act 

No.IX-of 20l2 makes it 'crystal dear that whatever benefit the' petitioner was 

claiming 'through the judgment dated 12i5.2009, has been nullified by the 

■- legIsiSture through dear Intendment In unequivocal terms, while'vires of the said 

Act have not been challenged before any forum.

5.
9

If
1

i

This being the pdsltlon, leave to appeal Is refused and this petition Is6. .I
f
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No: 582 of 2014

Muhammad Fayaz Awan S/0 Muhammad Urfan, Junior Pharmacy 
Technician, Ayub Teaching Hospital, Abbottabad. R/0: House No K 
240^ 10, Kunj Jadeed, Abbottabad

Appellant

Versus

Government of Khyber Pakhtunkhwa through Secretary Finance Department 
Peshawar and 05 Other.

RespondentsI

REJOINDER (REPLICATION) ON THE COMMENTS 

(REPLY) OF THE RESPONDENTS NO 1 TO 6.

Respectfully Sheweth,

That three sets of coments/replies have submitted before this 
Honouyafele Tribunal, one is from respondents No 1 and the 2nd is from 
yes j>onJeni no 2 &3, 3^^ is from respondents no 4 to 6, factually and legally 
all poirisAssues are same therefore for the sake of bra\|ety and to avoid 
confijsion, Appellant submits the following joint rejoinder."

ON PRELIMINARY OBJECTIONS

1-^ That appellant has good cause of action to file instant appeal before 

this Honourable Court, it is not time bared but filed well, in time, 

there is no limitation against Pay matters, and cause of action arises - 

every month when the appellant receives his pay slip, it is legally and. 

factually maintainable, and according to law, the impugned Act 

would itself treated, as final order, Moreover the instant service appe^ 

is filed, in pursuance of the Judgment dated 25/03/2014 (Annexure 

“E”) passed by Peshawar High Court, which is now final, as 

respondents has not filed any review petition before High Court, not 

■filed any Petition/appeal before Supreme Court of Pakistan.

4-6) That appellant filed his appeal according to law, for-^his valuable 

rights, which was snatched illegally by the respondents and it is. 

fundamental & constitutional right of appellant to file , instant appeal.
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■i thus plea of pressurizing, is incorrect and denied, appellant did not 

conceal any fact from this Honourable Tribunal and came to this. 

Honourable Tribunal with clean hands and appellant has got good 

locus standi to challenge the impugned Act, and there is no estoppel in 

this regard.

S

7-8) That there is no question of misjoinder and nonjoinder of necessary

■ parties, all the necessary parties are already included in the panel of 

respondents and no one is left, respondents in para-8. themselves 

admitted that, this Honourable Tribiinal is not a Constitutional Court, 

Government of KPK through Secretaries (Departments) have already, 

been arrayed as party, the jurisdictional point is decided and well 

settled by Supreme Court and specifically by High Court on 

25/03/2014 which is worth perusal, In this Tribunal, the-vires of 

impugned Act is challenged through instant appeal, which is filed on 

the basis of law, decided by Peshawar High Court in Writ Petition on

■ 25/03/2014, which attained its finality, and binding upon respondents,.

••V

9-11) That the right of advance, increments was given/deeided by this 

Honourable Tribunal vide its judgment dated 12/05/2009 and, 

respondents were arrayed as party and they appeared, fried comments, 

and fully contested the same, and legally no law (Act) was

promulgated against the fundamental and constitutional rights of the.

has any such power to make such law which isc^pellant, no one 

against the spirit & Articles of the Constitution of Islamic Republic of

Pakistani

ft*

ON FACTUAL OBJECTIONS

1) That respondents in reply of Para no 1 of the service appeal,
“the judgment of Honourable Tribunal 

----------- ActNoIXof2012”

have reproduced the para No 04"of the Judgment dated 29/03/2013. 

passed by Supreme Court of Pakistan in CP No 360 of 2013, but 

deliberately concealed the real factued position of the case, as a matter
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■

V
of facts, under the next Para no 05 of the same judgment of Sup 

Court of Pakistan, in
4 reme

pursuance of observation/guidance of Apex 

court, the Writ Petition was decided by High Court on 25/03/2014 and
instant service appeal is filed under the same law.

2^ That • under the law provincial assembly has 

nature of constitutional rights/ArticIe
power to change theno

nor pass any Act which is 

against to any Article of Constitution and the impugned Act cannot be

passed in the presence of Article 25 of the Constitution, and su(^ 

law/matters was decided by the Learned larger bench of Supreme 

(1991 SCMR 1041) (relevant at para 33 page 1092), Further 

more all necessary parties are arrayed in service appeal and

Court in

same
appeal i^ directly filed;under the specific law as decided by High 

Court in Writ Petition on 25/03/2014, which is binding upon 

respondents and attained its finality and never challenged by 

respondents before proper forum the question/point of necessary 

party, respondents when raised objection have forgotten vital aspect 

of the relevant law that this Honourable Tribunal had been established

on

under Article 212 of the Constitution and has its power to decide the

issues of term and condition of the service between civil servants 

Department, and Governor KPK is not represent department. 
Similarly this Honourable Court has not writ power under Article 199
of the Constitution.

3}. That respondents stated the factual position of the case before passing 

; he Judgment dated 25/03/2014 passed by Peshawar High Court, but^ 

‘hey did not point out any law, or gave any thing that how appellant 

. can be restricted fi-om his legal right on the subject ? , while it wds 

decided on 25/03/2014 and High Court held that remedy by way of 

service appeal before the Service Tribunal is available to the 

aggrieved person (appellant) against the impugned Act, 

respondents side tracked the real issue, because they have no defens'e 

in the presence of law, settled by Supreme Court and High Court. ’
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4) That respondents did not submit their reply to the point and tried to 

hush up the matter, factually case of appellant is quite clear and filed 

according to law decided by Supreme Court of Pakistan and the 

Peshawar High Court Abbottabad Bench, and the Jurisdiction point of 

jaw on the subject subjudice before this Honourable Tribimal, is 

■finally settled by larger Bench of Supreme Court of Pakistan, in.her 

reported Judgment (1991 SCMR 1041) (relevant at para 33 page 

.1092), after the relevant law, respondent have no way to deny the 

rights of the appellant in any way.

4
V *'*

3:^ That Appellant seeks the leave of this Honourable Tribunal to request 

additional grounds according to situation at the time of arguments.
■ --v..

ONGROUWS

a-c) That the reply of the respondents are totally incorrect and ambiguous,v
a,-

also not relevant to the points raised in the appeal, appell^t' reiterated 

the position taken in Para a-c of his appeal.

d-h) That the case of appellant is very much clear and it is directly based 

on Supreme Court Judgment and comments of the respondents are 

totally incorrect, also not relevant to the points raised in appeal, and it- 

is admitted facts that reply of respondents is totally incorrect and 

claim of appellant cannot be-denied by the respondents in the presence 

(5f Supreme Court Judgment as referred above, thus the position taken, 

in Para (d-h) in appeal by appellant is reiterated. ' ■

■ ' "A •

It is humbly prayed that this appeal may kindly be accepted along with all 

back benefits.

Appellant in persofi
Dated 16/05/2016

vs^yfeation
It is vdfied that contents of instant rejoinder is correct and true according fo'

my best tmowledge' and belief and nothing has been suppressed from this 

Honouy^tloictTribunal.

Datedi 16/05/2016
Appellant in person
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KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL
PESHAWAR

Dated; ’ Q f /2017

All communications should be 
addressed to the Registrar KPK 
Service Tribunal and not any 
official by name.
Ph:- 091-9212281 
Fa\:- 091-921.1262

No.

To
The Advocate General,

Govt, of Khyber Pakhtunkhwa Peshawar.

Subject:- NOTICE UNDER ORDER XXVIl-A OF CODE OF CIVIL
PROCEDURE, 1908, IN SERVICE APPEAL NO.582/2014 TITLED
“MUHAMMAD FAYAZ AWAN-VS- SECRETARY FINANCE
DEPARTMENT GOVT. OF KHYBER PAKHTUNKHWA AND
OTHERS

Sir,
1 am directed to refer to the subject noted above and forward

herewith copy of an order dated 22/8/2017 of this Tribunal passed in titled case for

assisting this Tribunal in the said case on the date fixed i.e 19/10/2017 at Camp

Court Abbottabad.

Yours sincerely,\

REGISTR^ .

KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAR.

(rjc

No & date even above.

Copy forwarded to Additional Advocate General Service Tribunal Peshawar.

REGISTRAR

. KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAR ■r'

- ; .i
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

4^

Service Appeal No: 582 of2Q14

Muhammad Fayaz Awan S/0 Muhammad Urfan, Junior Pharmacy 
Technician, Ayub Teaching Hospital, Abbottabad. R/0: House No K: 
240/10, Kunj Jadeed, Abbottabad

Appellant
Versus

Government of Khyber Pakhtunkhwa through Secretary Finance Department 
Peshawar and 05 Other.

Respondents

APPLICATION FOR WITHDRAWAL OF INSTANT SERVICE APPEAL 
WITH PERMISSION TO BRING FRESH IMPLEMENTATION PETITION 
FOR IMPLEMENTATION OF JUDGMENT DATED 12/05/2009 PASSED 
BY THIS TRIBUNAL (CAMP COURT ABBOTTABAD). 

Respectfully Sheweth,

1) That appellant’s service appeal relating to advance Increments on his higher 
qualification was accepted by this Honourable Service Tribunal 
12/05/2009 at Camp Court Abbottabad, during its implementation petition, 
An Act “Khyber Pakhtunkhwa cessation of payment of arrears on advance 
increments on higher education qualification Act” (KPK ACT NO IX OF 
2012 dated 15/05/2012) was promulgated/published by the respondents.

on 1

2) That appellant withdrew his previous execution petition, and challenged the 
vires of impugned Act through instant, service appeal, during its pendency, 
the involved matter in the titled service appeal has been solved and settled 
tiuough writ petition, as Peshawar High Court has finally declared the said 
Act as null and void and accepted the rights of appellant.

That in the prevailing situation there is no need to continue the matters in the 
titled service appeal and appellant wants to withdraw it with permission to 
file fresh execution petition under the law.

3)

It is therefore humbly prayed that this application for withdrawal of 
service appeal with permission to bring fresh execution petition may 
graciously be accepted in the interest of justice.

(Muhammad Fayaz Awan) 
Appellant Inperson

yDated L//03/2018

•t.


