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This case is entrusted to Touring Bench Abbottabad for

FORM OF ORDER SHEET
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- Case No. 582/2014
S.No. | Date of order ‘Order or other proceedings with signature of judge or Magistrate
: Proceedings ‘
1 2 3
i 24/04/2014 The appeal of Mr, Muhammad Fayaz Awan resubmitted
1 N .
i today by him, may be entered in the Institution register and put
"up to the Worthy Chairman for preliminary,hearing.
1T=5-14

| preliminary hearing to be put up thereon _/ D~ /f/— /¢




"17'."11,'2.014'““ '

2042015

:_-_,';accord1ng to whlch thrs Trrbunal has granted advance-'“._.l ST

o Appellant present in person The Tr1buna1 1s 1ncomplete To come

up for prehmmary hearmg at camp court A/Abad on 20 04 2015

Appellant , 1n person present Record perused'

- ‘1ncrements to appellant Vrde Judgment dated 12. 5 2009

-~ 'which was’ annulled through enactment passed by Provmcral _
R :'Assembly as the Khyber Pakhtunkhwa Cessatlon of Payment"

: ":'-'i-;fQuahﬁcatron ACt 2012 The appellant has challenged the.-"'l.‘-,

: :of Arrears on Advance Increments on Hrgher Educatlonal : R

Vi vires of ‘the sald Act Identlca] appeals mcludmg servrce

"'appeals No. 901 to’ 903 of 2014 have already been admitted *-

S to regular heanng

Pomts urged need cons:deranon Admlt SubJect to

R t',deposrt of securrty and process fee wrthm 10 days notlccs be g

; “:'.-lssued ‘to the respondents for wrltten reply for 156. 2015 o

.' before S.Bat Camp Court A/Abad

1562015

Chirman |

Appellant 1n person and Mr Jamshed Awan Ass1stant', o
(11t) alongw1th Mr Muhammad Brlal GP for respondents"

_ : present. Requested for adjoumment To come up for wrltten

"'_*t';-'l',-.'-reply/comments on: 1982015 before SB at camp court:.-‘__:.. :

.-_‘:.__;A,Abad TR S

o Camp Court A/Abad

| :E_’» | -‘Camp Court A/Abad R _



. 19.08.2015

16.11.2015

!
! 1

17.02.2016

Appellant in person and Mr.Irshad Muhammad, ‘SO
alongwith Mr. Muhammad Tahir Aurangzeb, GP for all
respondents present.. Written reply not submitted. Requested for
adjournment. Last opportullity granted. Adjourned to 16.11.2015

for written reply/comments before S.B at camp court A/Abad. '

Ch%l

Camp Court Abbottabad

Appellant in person and Mr.Muhammad Irshad, S.O for

respondent No.l alongwith Mr.Muhammad Siddique, Sr.G.P for all
respondents present. Commenté submitled by respondent No.l' while
learned Sr.G.P requested for further adjournment on behalf of remaining
respondents. Last opportunity extended. To come up for written
reply/comments on behalf of remaining respondents No.2 to 6 on

17.-2.2016_ before S.B at Camp Court A/Abad.
Chairman

Camp Court A/Abad.

Appellant in person, M/S Muhammad Arshad, S.O and
Muhammad Irshad, S.O alongwith Mr. Muhammad Saddique,
Sr.G.P for respondents present. Written reply not submitted
despite last opportunity. Requested for further adjournment. Last
opportunity is extended subject to payment of cost of Rs. 500/-
which shall be borne by respondents No.2 to 6 from their 6wn
pockets. To come up for written reply/comments and cost on
21.4.2016 before S.B at Camp Court A/Abad.

Chairman
Camp Court A/Abad

Y




21.04.2016

16.05.2016 alongwith connected appeals No. 577/2016 etc at

camp court, Abbottabad. R A
. ‘;- (N8 SRR
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Chfirman - "
Camp court, A/Abad |
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16.05.2016 Appellant in person and Mr. Muhammadersha-d, SO

alongwith Mr. Muhjammad Siddique Sr.GP for the respd‘ﬁ‘dents
present. Rejoinder submitted. Appellant requested for adjournmeht
Adjourned for final hearing to 17.08.2016 before D.B at camp court

Abbottabad. 3 { |
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Camp court, A/Abad,
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16.11.2015 Appellant in person, M/S Irshad Muhammad, S, O dnd Sohall

16.05.2016

19.08.20i5

i, Written reply not submitted. Requested for adjour m

‘Present. Rejoinder submitted. Appellant re

;. Ahmad, Assistant and Haroon Khan Semor Audltdr alongwit]
W"“”‘&‘;\, § Bl
Mr. Muhammad Tahir Aurangzeb GP for all; ) ' pre

opportunity granted. Adjourned to 16.11: 2015' ’for

Sy,
reply/comments before S.B at camp court%/Abad
P2 apn,
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Ahmad Zeb, Assistant alongwith Mr.Muhammad Sldchqu"f

respondents present. Para-wisc comments wbmltlcd Th'e '

assigned to D.B for rejoinder and final hearing for 16 S. 2015 at Cafn}) E

Court A/Abad. ‘ '# :
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Appellant in person and Mr. Muhammad Arshad SO

alongwith My, Muhjammad Siddique Sr.

quested for adjournment
Adjourned for fina| hearing to 17.08. 2016 before D.B at: cam
Abbottabad.
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' ADO, Malak Haroon, AAO alongwith Mr. Muhammad Siddique,

Sr.GP for the respondents present. Informed the Tribunal that the
issue pertaining to validity of Khyber Pakhtuinkhwa Cessation of |

Payment of Arrears oOn Advance Increments oOn Higher '

Educational Qualification Act 2012 is pending before the august
~ Supreme Court of Paklstan Requested for adjournment.

Adjourned for final hearing on 15.2.2017 before the D.B at camp

court, Abbottabad.

G _ Ch;kr‘r-ﬁan

“Member ‘ - Camp court, A/Abad.

""%‘15.:02.2017" s Appellant in person, M/8 Muh’tmmad Irshad SO .
Saquxb Assistant and Anwar Ahmad Asswtant alongwnh‘
Mr. Muhammad Siddique, Sr.GP for the 1espondems
present. Due to non- -availability of D.B arguments could not
be heard. To come up for final hearing on, 22.08. 2017

before the D.B at camp court, Abbottabad.
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// ' 17.08.2016 ' Appellant in person, M/S Zubair Ali, ADO, Zahid Gul,

P




582/14

22.08.2017 -

19.10.2017

respondents present.

Appellaut pro sé and Mr. Muhammad Bilal, DDA

" alongwith Amjad Ali, Assistant and Malak Haroon AAO for the

1
i
1
1

After listening to the arguments of the partles at some length

~ this Tribunal has reached the conclusion that the issue in the appeal

~ involves interpretation of the Articles of the Constltutlon of Islamic

Republic of Pakistan as the appellant has chal'lenged the vires of a

law promulgated by the Provincial Assembly i.e. Act No. IX of

2092.

Inlviow of order XXVII-A of the Codef: of Civil Procedure,

1908 notice to the Advocate 'General,_ K}:lyber Pakhtunkhwa,
‘Peshawar is necessary. Therefore, notice may b‘e issued to Advocate

~-General, Khyber Pakhtunkhwa, Peshawar as aforesaid for his

appearance on 19.10.2017 before D.B at camp court Abbottab d.

ember \ halrman

Camp court, A/Abad

Appellant with counsel and Mr. Kabeer;ullah Khattak ~Addl.
Advocate General alongwith Mr. Muhammad Bllal Deputy District ,
Attorney and Sohail Ahmad Zaib, Assistant | for the respondents oo
present. The learned AAG seeks adjournment To come up for :

arguments on 21.11.2017 before the D B at camp; court, Abbottabad. _“‘ o ‘ \' ;

%%'QA | ﬁirm

Member Ca : 1t, 'A/Abaol; |
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2L 1.201?7 o ~Appcllaﬁt in person and Addl. AG alohgwith Sohail - -

‘ L , Ahmad Zaib, Assistant for the respondents present. Learned AAG
seeks adjournment on behalf of Advocate General and spbmitted
before the court that on the next date, the learned AG -will argue
the c‘aASe. Adjourned. To come up for aré,uments Or.l' 18.01.2018

before the D.B camp court, Abbottabad.

A - F— airman .

Member | o Camp court, Abbottabad.
. .

18.01.2018 Appellant in person and Mr. Usman Ghani, District
Attorney alongwith Mr. Sohail Ahmad Zeb, Assistant for
respondents present. Counsel for the appellant seeks adjournment.

Adjourned. To come up fof arguments on 21.02.2018 before D.B

. o Co ' at camp court A/Abad. ‘ ‘ _
S | : Meﬁger : M
' : : Camp court, A/Abad.
N
21.02.2018 Appellant in person and Addl. AG alongwith Sohail-Ahmad

Zeb, ADO for the respondcnts present. Appellant seeks adjournment.
To come up for arguments on 21.03.2018 before the D.B .at camp
bbottabad.. = o
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Camp court, A/Abad.
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21.03.2018 Appellant present in person and Mr. Usman Ghani, District
| | ‘ Attorney alongwith Saquib Shahzad, Assistant and Malak

Muhammad Haroon, AAO for the respondents present.

The appellant submitted an application for withdrawal of
* the present service appeal with permission to submit fresh
implementation petition for implementation of the judgment

dated 12.05.2009 passed by this Tribunal.

The learned District Aﬁorney objected to that part of this
application in which the appellants seeks permission for
implementation of the judgment of this Tribqnal, inter-alia, on
the grounds of limitation and resjudicata. Iﬁ this appeal, the
appellant has challenged the vires of Act No. IX of.2012 and
that vires to the extent of retrospectivity has been decided by
the Worthy Peshawar High Court in Writ Petition. No. 913-
P/2014, decided on 08.6.2017. According to the appeliant after

5 - that judgment his grievance has been redressed and he can file a
W "fresh application for the execution of the judgment of 2009

which was not executed due to that Act.

Since a question of law is involved which can be
determined by the executing court only. However, this- Bench
has no objection on filing of execution petition subject to all

legal and factual exceptions.

Consequently, the present appeal is dismlissed as’
. withdrawn. The appellant can seek all his legal rights available .

to him under the law. File be consigned to the record room.

Chairman
Camp court, A/Abad

J

ANNOUNCED o e
21.03.2018 o O
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~ The appeal of Mr. Mdhammad Fayaz Awan son of Muham.mad‘.Urfan Junior Pharmacy
Technician Ayub Teaching Hospital A.Abad received today i.e. on 10.04:2014 is incomplete on the,

following séeres which is returned to the appellant for completion and resubmission within 15 days.

«Copy of departmental appeal/revnew is not attached W|th the appeal which may be placed
onit. . .

REGISTRAR

'KHYBER PAKHTUNKHWA
S | | PESHAWAR.
Mr. Muhammad Fayaz Awan appellant. :

' 'Resubmltted W1th the remarks/request that nnpugned Act (KPK ACT NO
IX OF 2012 dated 15/05/2012) was promulgated and appellant withdrew his
execution petmon pending before KPK Service Tribunal, with a view to

, challenge the vires of said Act through Wnt Petition.

Inmally appellant challenged it, in Constltutlonal Petition (Writ
Petmon) before High Court and on 25/03/2014, the Honourable High Court
decided the law point in this respect at Para 04 of the its judgment that

‘Service Tribunal has its own jurisdiction to decide the matter involved in
said Act. Thus instant Service appeal is filed under the ngh Court Order -

Moreover the requirement of departmental appeal u/s 4 of the KPK
Service Tribunal Act is not possible as final authority for promulgation of
. Act is Governor KPK and there is no appellant authority available in the
department who entertained such departmental appeal, and the said issue is
resolved by High Court in judgment dated 25/03/2014 which is already
armexed with appeal as Annexure E. . '

Under the above circumstances zt is requested that instant service appeal
. may- please be fixed for further legal process before Honourable Tribunal.

M\LM\AAM LU q'@ qu
| %@Q&\l&dp e o o




LV - X
LA !

BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| ' " PESHAWAR. -

Service Appeél'No: 5% a of 2014

LI %;’ .

Muhammad Fayaz Awan S/0 Muhammad Urfan Junior Pharmacy

o - Technician, Ayub Teaching Hospital, Abbottabad R/O: House No K
- S '240/10 KunJ Jadeed Abbottabad - |

Appellant

Versus

Govemment of Khyber Pakhtunkhwa through Secretary F.inance. Department
Peshatvar and 05 Other. B

ReSpo,ndents‘-,
SERVICE APPEAL
INDEX
S.No DESC: OF DOCUMENTS ANNEXURES | PAGE NO
1 Memo; of Service Appeal - - lto5
2 Copy of Service Appeal No 760 of | A _ 6t09
12008 . ] |
3 COpy of relevant pages of - B 10to 14 .
Judgment Dated 12/05/2009
Copy of Act (KPK ACT NO IX C 151017
OF 2012 dated 15/05/2012)
4 - | Copy of Service Tribunal.Order - D 18
passed in execution Petition
5 Copy of Peshawar High Court E 19 to 27
order dated 25/03/2014

1

Dated 05/04/2014 ! : o (Muhammad Fayaz Awan)

Appellant in person




. , . BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNALQ
SR : PESHAWAR :

Service Appeal No: 5 gg\ of 2014

| ‘ S - Muhammad Fayaz Awan S/0O Muhammad Urfan, Junior Pharmacy
o ~ Technician, Ayub Teaching Hospital, Abbottabad. R/O: House No K:
b - 240/10, Kunj Jadeed, Abbottabad.

Versus

1 Government of Khyber Pakhtunkhwa through‘Secretary Fmance-' -
" Department Peshawar. :

2 GoverrIment . of Khyber Pakhtunkhwa through Secretary ‘I—Iealth
Department, Peshawar. ‘

3 Director General, Health & Services Khyber Pakhtunkhwa, Peshawar. :
4. Chief Executive, Ayub Medical Complex, Abbottabad.
- 5 Medical Superintendent, Ayub Teaching' Hospital, Abbottabad.

- 6 Director Finance, Ayub Teaching Hospital, Abbottabad. . .
. ' Respondents. -

SERVICE APPEAL IS BEING FILED WITH OUT DEPARTMENTAL APPEAL

- . WHICH 15 IMPOSSIBLE IN THE CIRCUMSTANCES OF THE CASE AND THE
SAME LAW POINT IS ALSO DECIDED BY THE PESHAWAR HIGH COURT,
| ABBOTTABAD BENCH IN WRIT PETITION NO 159-A OF 2014, FILED BY
APPELLANT AND OTHERS AGAINST THE IMPUGNED ACT. |

- APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA |
SERVICE TRIBUNAL ACT 1974, AGAINST THE IMPUGNED
“KHYBER PAKHTUNKHWA ACT NO. IX of 2012” (KHYBER

so-submitted ,“,’ ADVANCE ~ INCREMENTS ~ON  HIGHER EDUCATIONAL
 nd filod. QUALIFICATION ACT, 2012) WHICH IS UNCONSTITUTIONAL,
- . WITHOUT LAWFUL AUTHORITY, ARBITRARY, PERVERSE,

PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON » L,



 JUSTICE AND INEFFECTIVE UPON THE APPELLANT’S RIGHTS
' OF ADVANCE INCREMENTS, GRANTED IN SERVICE APPEAL
NO 760 OF 2008 ACCEPTED BY KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PASSED ON 12/05/2009 ALONG WITH ALL
BACK BENEFITS WITH EFFECT FROM HIS RELEVANT DATE OF

CLAIM.

PRAYER:-

‘l

!

ON ACCEPTANCE OF THE INSTANT SERVICE APPEAL,
DECLARED THE SAID ACT (KHYBER PAKHTUNKHWA ACT

'NO.IX of 2012) AS ILLEGAL UNCONSTITUTIONAL

INEFFECTIVE UPON THE APPELLANT’S RIGHTS OF
ADVANCE INCREMENTS AND  RESPONDENTS BE
GRACIOUSLY DIRECTED TO GRANT RELEVANT ADVANCE ‘
INCREMENTS (ALREADY DECIDED ON 12/05/2009) TO THE
APPELLANT WITH EFFECT FROM THEIR RELEVANT DATES
OF CLAIMS WITH ALL BACK BENEFITS

Respectfully Sheweth,

1)

- 2)

FACTS

That appellant bemg junior pharmacy Techn1c1an was granted,

‘advance Increments on his higher qualification {(six advance

Increments of MA/MSc instead of two and four advance Increments
of BA/BSc instead of two) on the basis of acceptance of his individual ',

Service Appeal by this Honourable Service Tribunal and passed a |

.consolidated judgment on 12/05/2009 at Camp Court Abbottabad.. -

- Copy of servicé: appeal and relevant pages of Judgment is annexed as

“Annexure “A” & “B”.

- That when respondents’ after passing long time’ did not implemenit .

“the existing judgment of Service Tribunal, appellant filed execution

petition before this Tribunal, but an Act “Khyber Pakhtunkhwa
cessation of payment of arrears on advance increments on higher -

education qualification Act” (KPK ACT NO IX OF 2012 dated

15/05/2012) was promulgafed/publ_ished by the respohdents. Copy of -

~ Act noIX is annexed as Annexure “C”,




5

4)

5)

b)

~That appellant withdrew his execution petition with the reason, to .

challenge the vires of impugned Act thrdugh Constitution ,Petitioﬁ
(Writ Petition) before Peshawar High Court. Copy of Service Tribunal

- Order passed in execution Petition is annexed as Annexure “D”, -

- {That appellant and others challenged the vires of impugned Act

through the Writ petition before Peshawar High Court. Abbottabad

‘Bench, which was decided/disposed of with the law relating to

jurisdictional matters in the prevailing issue, and High Court held that
remedy by way of service appeal before the Service Tribunal is -

available to the appellant against the impugned Act. Copy of High |

Court Order is annexed as Annexure “E”

That in pursuance of law as decided by High Court in appellant’s Writ
Petition, the instant service appeal is being filed with out departmental

appeal, as under the law, it is not possib.le because the is 1o appellate' .

-departmental authority available, above the Governor KPK who is the

promulgating/issuing final authority of impugned Act, Hence t_.his- '

Service appeal inter alia on the following Grounds.

Grounds -

That it is undoubted fact that respondents illegally snatched the legal
rights of the appellant in an uncivilized way in a very haste manne’@
which is égainst the equity and there is no single example is available

in the civilized society.

That it is admittedly proved that Service Tribunal passed its judgment
on 12/05/2009 and respond_e’nts did not implement it after passing long™ -
period of 04 years, moreover Service Tribunal accepted the 267 |

service appeals through said single judgmént dated 12/05/2009, while

90 % of cases has already been implemented, thus  gross




)

g)

by

4

dlscrlmmatory treatment 1s mvolved in the case of appellant and the'

- said Act is against Artrcle 25 of the Constltutlon

~ That the action of respondents is admittedly arbitrary capricious

" unjust and against all norms of justice and against Trrbunal Judgment

and order as well as constitution of Pakrstan

That impugned Act (Khyber Pakhtunkhwa Act No IX) is admlttedly

agamst the Article 25 of the Constrtutron as well as Constitution 1t

,Self, accordrng to said Act advance increments taken before issuance . -

lof Act (15/05/2012) would be legal, correct and valid but the same

rights of advance increments'(executioh'Petitions) would stand abated
as per 1mpugned Act, Such kind of target date of any Act/Notification

/Memorandum/letter is not only. illegal, against law but also against

the Constitutional rights of the petltloners and in this respect the :

Learned larger bench of 'SupremeCourt decided the ‘same matters in

(1991 SCMR 1041) (relevant at para 33 page 1092) thus hable to be :

declared illegal.

' That under the law provincial assembly has no power to change the

nature of constitutional rights/Article nor pass any Act which is
against to any Article of Constitution and the impugned Act cannot be

passed in the presence of Article 25 of the Constitution.

That Constitution cannot allow pick and choose types of colourful

activities between the citizens thus impugned Act is unconstitutional..

| great public importance.

" That appellant, who is once again dragged into litigation, that his

grievances have been solved c,ompleteiy by this Honourable Tribunal
by accepting his service appeal on 12/05/2009, but respondents
published an illegal impugned Act, thus the  conduct of the

respondents is uncivilized in the civilized society and-as such requires

That it is an admitted fact that under question Act is the matter of -

Y e €T e -
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.indulgence of this Honouf.‘_a‘lﬁle Tribunal by’ awarding apprepriate

punishment to the respondents

- It is, therefore, respectfully prayed that on acceptance of the instant

Service appeal ‘this Honourable Tribunal may please be declared the said

_Act (Khyber. Pakhtunkhwa Act No. IX of 2012) as illegal unoonstltutlonal o

and respondents be grac1ously dlrected to grant advance increments of
(B A/B. Sc & M.A/M.Sc) to the appellant with effect from his relevant dates
- of claims, decided in service appeal no 760 of 2008, with all back beneﬁts in

the 1nterest of natural justice.

Any other relief for which the appellant is entitled, and the same is not -
asked/prayed specifically, may very kindly be granted in favour of the |
appellant |

Dated 05/04/2014 ‘ - (Muhammad Fayaz Awan)
' : : Appellant in person

Affidavit

I, Muhammad Fayaz Awan S/OA Muhammad Urfan, Junior PharmaCy :
Technician, Ayub Teaching Hospital, Abbettabad.‘ R/O: House No "K: ]
240/ 10,!‘ Kunj Jadeed, Abbottabad, do here by affirm on oath that c'ontente of '
instant appeal is correct and true according te my best knowledge and belief
-and nofhing has been -suppressed from this Honourable Tribunal and this. :

- instant appeal is first appeal & same nature of any other appeal is- not

- Dated 05/04/2014 A | (Muhammad Fayaz Awan)

Appellant.in person
DEPONENT

pendlng before Honourable Tribunal .




‘ b ,
BEFORE MW g SERVICE TRIBUMAL PYESHAWAR

. Service Appeal Mo: TGoof 2608

Muhammad Fayaz Awan /0 Mukammad Urtan, Junior Pharmacy Technician, Ayub
Teaching Hospital, Abbottabad. R/O: House No IK: 240/16, Kunj Jadeed, Abboltabad

Appeliant

Versus

Medical Superintendent, Ayub Teaching Hospital, Abbottabad.
Director Finance, Ayub Teaching Hospital, Abbottabad.

e b e

Chief Executive, Ayub Medical Complex, Abbottabad.

4 Director General, Health & Services, N.W.F.P, Peshawar.

5 Secretary to Govt of N.W.F.P Health Departnient, Peshawar.

6 Secretary to Govt of NW.F.P, Finance Depoértment, Peshawar

Respondenis

' . Appeal under Section 4 of NWFP Service Tribunal Act 1974,

arainst the impugned Qrder dated 23/05/2008, issued madér no 7054

| Estt/PF/ATD by _respondent no 03, whereby appellant’s
" pepresentation dated 21/04/2008, For grant of 06 Six advancé

increments of M.A Ens%ea_d of Z(already. gr;mted) And 04 Four
advance increments of BA instead of 02 (alveady given) with effect
. from 01/06/1991, with all back benefits on the basis of Para 5@) (b)
~of the Notification Mo FD (FPRC) 1-1 /89‘ dated 11-08-1991 issued
by(respondent No 6) Finance Pepartment N.‘W.F.P’, Peshawar, and

" in pursuance of Judgments/Law passed by Supreme Court of

Pakistan, was refused/dismissed.

M e e

PRAYER
} ‘l

‘ﬁi is respectfuily prayed before this Honourable Tribunal that. the

instant appeal may gracious be accepted, impugned order dated 23/05/2008,

issued by respondent No 01 may be set aside and the appellant may be
granted 06 advance increments of MA instead of 02 and 04 advapnce

incremerts of BA instead of 02 w.e.f. 01/04/ 1991 (total 06 move) with all back.

benefits
';Respectfﬂlly Sheweth,
FACTS




n

3)

4)

1

That 5ppellant was appointed as 4 Dispenscr in Health Department on 63/ 1071985
in BPS No 06, afler that post of applicant was 'L(ﬁgl’gldf:d in BPS No 09' and
renamed - as Junior Pharmacy Technician on t‘hé basis of Service Struclure
Notification dated 25/08/2006. Now a days applicant is working as Junior
Pharmacy Techﬁician in BPS No 09 at Ayub Teaching Hospital, Abbottabad. A

Certificate in this respect issued by Concerned authority is Annexed as

Annexure A, -

2)  That appellant was passed his F.A Examination before his Service, and being F.A

he was granted 02 Advance Increments, similarly appeliant during his service as

Dispenser, was passed his BA Examination on 06/11/1987 and was enlitied for 0

advance increments but was granted only 02, appeliant was also passed his M.A .

examination on 25/03/1990 and he was entitled for six 06 advance increments but
only given 02 Advance Increments, Due (o Entitlement applicant refers Para 5 (1)

(b) of the Notification No FD(PRC)I-1/89 dated 11/08/1991, issucd by

} (respondent na 06) Finance Department, N.W.F.P, Peshawar but the same was r1iot

given by the respondents in their office routine matters uniil now. Copy of said

Notification is Annexure 3.

That appeHant being Dispenser in Health Departméﬁt wasfis a member of Civil
Employees, (BPS-I-[S) of the Provincial Governmenﬁ of NW.F.P and wasfis
entitled advance:incr'ements in pursuance of Nofiﬁcation 11/08/1991 referred
above, whose Para # 5, Clause ( b ) caters for the grant of Six Advance
Increments Instzad of 02 on attalining M.A/M.Sc and 04 advance increments of
BA/B.Sc(instead of 02) against Dispenser post becausc Prescribed Qualificatior:
of the said post was/is also Matric (SSC), So appeliant was/is entitled the samc

and Respondents did not give his Constitutional rights.

That respondents had wrongly interpreted the Scheme of Advance Increments,

‘ .
given to the Civil Employees at Para No 05 of the Notification referred herein
above (Annexure B) and appellant was/is-given heavy loss of 06 Advanced

Increments. w.e.f. 01/06/1991 (date of application of Notification), appelian:

. wasfis entitled-for 04 Advanced Increments for B.A and 06 for- M.A, but he was

only 02 for B.A And also 02 for M.A against:thc Govt Po]iéy contained’ in

Notification/Circular dated 11/08/1991 wasfis passed by N-W.FP Provincial.

Assembly in their Budget Session 1991-92.

That Honourable Federal Service Tribunal Islamabad has already decided (he
same view on 03/11/1996 in Appeal No 44%(R)/96, and after that on 9"

September, 2003 Honourable Supreme Court ¢f Pakistan upheld the same

s
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judg;n'aem: i her seported judgment (PLD 2004 q"px eme Court .77)
dismissingi the Appea! No 1432 of 1997, which was filed by the Federal Govt.
Copy of Ju‘dgment dated 03/11/1996 passed in A[Speal No 449(R)/96 by ES.T, 1s

annexed as Annexure C.

That now, In the Meanwhile, Honourable Supreme Court Of Pakistan has also
decided the same -mattel-'s!\fiew in CPLA No 525,526 and 590 of 2007 on
“10l07/900¥7, and u!limately declared  thal Employees (appellan) are also.
Lntulcd for their Advanced Increments given in Pata 5 (L) of Notification No

FD(PRC)1-1/89 Dated 11/08/1901 without any charige/exception. COp]C‘- o["'

Supreme Court judgments are annexed as Annexure D & E.

That appqllant in the light of above Judgments of the Supreme Court dated
09/09/2003 & 19/07/2008; submitted his departmental representalion o
respondent no 1 on.21/04/2008, received it by him under diary no 2244 dated
22/04/2008, which  was refused by the respondent no 01. on 23/05/2008 and
_fnmi/dnsmlssz\l order was issucd. Copy of representation is annexed as

Am‘.nexm’c I, and Impugned order is annexed as Annexure G, Hence this |

L.ppcal mtcus _ alia an the following ground, and appeliant’s appeal is within 30

days .ﬁom the refusal/dismissal of his departmental representation.

{Frounds

oy AT P

a)

b)

c)

&)

That the impugned order dated 23/05/2008. passed by respondent no 01 on appellant’s
repyesentation dated 21/04/2008 is arbitrary, unjust, and against all the norms of justice and

equily. Hence liable to st aside.

That the unpugned order dated 23/05/2008, is againsl law facts of the C'\se also agains!
letter and spirit of the Judgments of Honourable Supreme Court of Pakistan(PLD ’7004.
Supreme Court 77) and dated 19/07/2007 passed in CPLA No 525.526 & 590 of 2007 ‘mcll
also dated 2970172008 in Civil Review Petition No 216 & 217 of 2007,

That the Policy contained in Nolification/Circular dated 11/08/1991 at its Pava 5 was/is
passed by N.W.F.P Provincial Assembly in their Budget Session 1991-92 and then Hon, Je
Governor approved the same and Finance Department issucd the said Circular afier’

compleling the legal requirements :

Tlnl all the Respondents neither have power nor any jurisdiction to change, wilhheid/dcny
the Govunmcnl Policy contained in Circular/Notification dated HlOo/l‘)Ol and cannot

apply according to their own wishes and whims against the said policy.




ey That the action of respondents in refusing the grant of advance increments to the appeliant

‘on the basis of Circular dated 11/08/1991. violated the Article 25,189 190 of the

Constitution.

f).  That the said Circu!ar (Annexure B) was/is issued for Civil Provincial Employees ol
N.W.EP (BPS-1-15) and appellant  being  Junior Pharmacy Technician (Health
Department) falls ynder the same and fully entitled for the ielief of Advanced Increments.

‘of MLA (six) & B.A (four)along with back bencfits as claimed by him.

2). That the case of appellant is the same nature in number of Increments in pursnance of Para
5 (i)f Notification, which was decided by Supremz Court of PakKistan on 19/07/2007
passed in CPLA Nos 525,526 and 590 of 2007 (Annexure D & E).

h).  That under the law appellant’s case is quite Clear after the Judgment passed in CPLA No
525,526 and 590 of 2007 'by Supreme Courl, and refusal/dismissal of appellant’s

representation is illegal , without jurisdiction and unconstitutional.

i).  That there is now no dispute available in the case of appellant as Honorable Supreme Court
of Pakistan has decided ail the disputed matters involved in the instant appeal -on

1970712007 . (c Pla No 525 ,§26 F S50 7 2007 )

i)-  That appellants: service appeal is maintainable and,,."ippeliant’s post was/is Dispénser/
Junior Pharmacy- Technician and prescribed qualification of the said post was Matric and
appellant is now working in BPS # 09 against Junior Pharmacy Technician post and Instant

Case falls under Para 5(1) (b) of the Circular dated 11/08/1991(Annexure B)

5 It is there fore respectfully prayed that while setting aside impugned order dated
23/04/2008 approved/nssued by respondent no 01, and appeliant’s appeal may kindly be accepted
and 4 advance mcnemems of BA. instead of 02 and 06 advance increments of M.A instead of 02
w.e.f. 01/06/1994, along with ail back benefits may graciously be granted to the appellant in the .
intcrest of justice. ; 2 ) .
| e
(Muhammad Fayaz Awam) '
Appeliant in person

Affidavit  =

I do here by affirm on oath that contents of instant appeal is correct and true accarding to

-my best knowledge and belief and nothing has been suppressed from this Honourable Tribunal

and this mstant appcal is first app‘ﬁl :@g eil_mrc of any other appeal is not pending before
Honourable Tl ibunal R ) .

- w"_(‘ )
et

~,

¢ {(Muhammad Fayaz Awan)
LTSN DEPONENT
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BEFORE THE NWFP SERVICE TRIBUNAL, CAMP COURT ABS&T

Appeal No. 1276/2007

Date of institution — 27.12.2007
Date of demsxon - 12:05. 2009

Muhammad Akram S/O Sxkandar Khan CT. Teacher Government High. School
Kuthwal, Abbottabad........; ....... e tentriaeedieruaiet et e e s taeaas (Appellant)

VERSUS

District Coordma’non Ofﬁcer l\bbottaqu ‘

Executive District officer (S &L) Abbottabad.

District Accounts Officer, Abbottabad

- Director'(S&L) Department, Peshawar. K
Secretary to Government of NWFP (S&L) Department Peshawar
Accountant General NWFP Peshawar, e
R 'Secretary to Governmcnt of NWFP Fmanee Depamnent Peshawar , |

NS C NE VAR N g\J':;‘

Appellant in person present.

Arshad Alam, A G P TUERRORRT SRURPIR For respondents
MR. ABDUL J,BZLIL. e e e e MENBER
MR. BISMILLAH SHAH. oo e MEMBER |

ABDUL JALIL MEI\/‘B}“R Th1s judgment/order will dlspose of this
Serv1ce Appeal No 1276 of 2007 by Muhammad Akram and the followmg Service

Appeals The reason is that the broad facts and the lecal 1ssues in"all the below

men’noned appeals are the same, 'md need consolidated judgment and jomt dlsposal

" Sr. No. Appeal No. - ‘Namc of appellant,
| | 1277/2007 © Saidur Rahman,
1278/2007 - .:Munibur Rahman, P
1279/2007 - ~'M1.1_Hammad Siddiqxie,lv . ‘
F012008  MaroofRhan

'.0_2/2005 ~* Amjad Hussain Awan



-

07!

595/2008

59672008

5972008

' 598/2008

39972008

08072008
0812008

682/2008
71472008

- 71572008

71672008

71712008,

718/2008
739/2008
759/2008
760/2008
798/2008

812/2008

813/2008
814/2008

815/2008
816/2008

817/2008
819/2008
820/2008
821/2008

822/2008

823/2008
824/2008
$23/2008

82672008

827/2008
8282008
829/2008
$53/2008
854/2008

Abdur Razzag,

AY

Abdur Razzag,

“Shaukat A4 Abbasi,
Abdul Hamig Lodhi,
\Ull]ill'.}\'hzli('lh, ,
Abdul Majiq

Mulammag Sulccm,

- Bashir Ahmad,

Mazhar Khan,
Muhammad Saced, .
Manzoor Almad,

Zulfigar,

- Sardar Irshad Ali,

Khursiwcd Almmd, _
Muhznmnad Daud Quresh;j
Muhammad Fayaz Awan
Nahcem Akhtar,

Muhammad Siddique,

Sajjad Ahmad,
Abdul I-I:unc_cd;

Raza Hussain Shi-lh,
Shakeel Ahmad,
Muhammad Majid Mirza,

Rab Nawaz

Aftar, ' :L\

" Niaz Hussain,

Muhammad Igbal,

Jamshed Khan,

. Muhammad Sha fi,

Muhammad Qasim,
Sajjad Ahmad,

Gul Siraj,

- Muhammad Khu;‘xhccd,

: Q
Mst. Zakia Sultana,

Mst. Shahnaz,

. Mushtaq Hussain,



X
257, 504/2009 Muhammad Shamraiz
3 © . 258 5052000 Ali Bahadur
) 259, 506/2009 Mihammad Haroon
S 260. .. 52372009 Naureena Magsood
261, . 524/2000 Yasmeen Akhtar
2620 52502009 Shabana Nazir -
| 263 681/2009 ¢ - Nighat Bibi o
264 - 682/2000 Waseem Sultan o
; 265  683/2009. - BibiHajra ‘
266. 68412009 - Abdul Razaq
267. - 685/2009 F,a}ti;{a Gul
s

The appellant of Servxce Appea] No. 1276 of 2007, contended that he was
appomted as untrained P.E.T, Teacher i in ‘Education Department on 27 6.1990. The

appellant bemg C.T tramed was '1djusted against the C.T post on 06 05.1996 on
regular basis. I—Ie acquired hlgher quahhcatxon of M.A

A on 25.08.1999. The
appellant was entitled to advance increments in the light of the Finance Department ~——
notification dated 11.8.1991. The saine ‘Was not given to him. Some of the teachers .

came to this Tribunal whose Servwe Appeals were dxsnrussed in Service - Appeal No.

498 of 2006 demded on 24.4 2007 The August Supreme Court of Paklstan whlle

decndmg C.P.L.A No. 525 of 2007, and CPLA No 526 of 2007 decided that all the

teachers were entltled to the advance 1ncrements like all other civil servants. On the K
request of the appellant the same beneﬁt was not gwen to him. Hence, he ﬁled the
present Serv1ce Appeal As already mentloned the broad facts and the legal issues
in all other appeals are almost on the samc Imes : -
{ o
3. The. responden’fs contested the appeal and contended that enher ‘the
appellants had not submitted apphcanons or the1r apphcatxons were t1me-banced
And lhele was no _]udgment n hvom oil 1he anpellantb
Lk PP
AR N
B E S

We heard the arguments and p‘er;us ed the record

' 113'
.

he judgment in CPLA Nos. 525 of 2007 and 526 of 2007 is as under:-

Learned Additional 4dvocaz‘e Lrerm; al frt*empzed to argue thar in
view of the higher

cu/e gr anied to ~ler mmw g% ocnuol jeachors in
l : ’ ’
1
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R - pursuance of the circular letter dated 07.8.199/, which was personal to
o them, the pe[z’tio_ner& would not be'entitled 1o the incentive of advance

increments- contemplated by.cz‘i'cular letier dated 11.8:199] but he ig

‘unable to cite any principle of law o

authority for placing this
.inf‘erpretatz’o'n._ We find thai,

wh‘z’[.e_. circular letter dated 7.8.199]

- exclusively deals with the SCQZ@.S‘: of p-ayvof school teachers in dijj@re;m‘

categories, c?rculaz* letter dated U :8.1991, provides Jor the revision of - .

basic pay scales ‘and grant - of " annual " increments and  advance

ts in NWFpP without any ~ -
the émp[oyees in Education Department

have never been ex_bressly or [mpi?ied@i excluded from the operaz‘z"on. of

increments. Jor all Provincial civi] Servan

exception. Since the teachers o

“the circular l‘ez‘ter,:'view taken by the Tribunal being erroneous cannot -

. be sustained at law. In fact, it suffers from clear misconception of law

.ana"miscoﬁsl;uctioiz of the Qz'}*bztlar 'lezfz‘er (supra).”
While disposing of the C.R.P-No, 216 and 217 0f 2007 in C.P Nos.

525 and 526 of
- .2007, the August Supreme Court of Pakis.tan_'held:- | '

gt
21:.1’ 1

BG antvw

"

not entitled to the béneﬁt}of adva_%zce Increments. We gre aﬁ*az’d t’?’?
Ie;med Addl. 4.G ins}fe‘ad of pomz‘m’g out any mistake of law and Jact in
th%‘é judgmént made an attempt to réfope;z the case on merits. The SCalé:'-
: oj{review is very limited andl‘thei péi}its already considered in 'z_/fze'
!F jucg’gment u’nde}; review cannot be .éé[foﬁecl 10 be re-agitated in -rev[éiv’
' jw%i’sdiction. Th’e._s'e review pet‘iﬁon.‘s{flbeilng without any substance ‘alje |
acéordz_'ngly dismissed " - |
While disposing of Crl. O.P. No, 66 &67 of 2007, it was held by the August
Supreme Courf of Pakistan:- S o
1 “T /ée learned Addl. /! G. has given an sinder
. of. rhe Judgment of this Court within g period

| thereof, this ériminal original

taking for implementation
of two weeks and in view
is disposed of with the direction that the

v




I

- - Judgment should be /mplemenzec! in letter and Spirit wzthm Iwo weeks
; ‘ una’er Intimation to the Regzsz’mz of this Court.”
Lo
6. . In the above circumslzi:oees and in view of the Judgment in rhyme by
the August Supreme Court of Paklstan and Leepmo in view the’ provmons of
: Artzcle 189 of the Constlmtlon of Islannc Republic of Pakistan, we have no
| ‘other alternative but to declare that ‘all the appellants after ascertainnjent that
they are the persons similarly p]aced with the appellants who had previously
litigated and in whose favour Ihe judoment mentioned above was given by the
August Supreme Court of Pal \lbtan sre entitied to the same beneﬁts as have |
been given to the appellants of the Judgments quoted above. The appeals of

sueh sumlarly placed pmsons ailox such dscertamment stands accepted

w1thout costs. Each party will bear the cost of the liti gation.
7. ‘ The official respondents in ! the above mentioned appeals as well as
‘ the other concemed ofﬁcers/ofhuals in the province are directed-to follow the
above quoted Judoments in their true letter and spirit and wﬁhout eompelhno |
the respective right holders to enlel into litigation with the 1espect1ve official
respondents otherwise the costs of thelr litigation shall be recovered from the
pay and pension as well -as puson and ploperty of the defauhtmo concerned

othcm lhough af‘ter fixation oi responsibility on thun as a 1e's_uh of proper
enqulrv '

i .
8 . The remalmng smnlarly placed persons may submit. apphcatlons/'
o representatlons to their concerned authorities directly, who shall have to decide

' their cases as above within a xeasogable time.

' ANNOUNCED.
. 12.05.2000.

C BISMILLAY SHAH)
S " MEMBER.

' @M}'ms i~ A
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™ EXTRAORDINARY REGISTERED NO, Rill
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GOVERNMENT

%HYE&EH PAKHT@NKH‘W’A
Published by Authority’

PESHAWAR TUESDAY, 1%TH NEAY, 2012.

PROVINC]LAL ASSEMBLY SECRETARIAT
KHYBER PAK.HTUNKH‘N A

PRIPAS

| | L D .NOTIFICATI.QN
. Dated Peshawar, the 15th May, 2012.

-~

;; ‘

No i PA/Khyber Pakhtun (hwa/Bllls/QO 12/20711,—~The Khyber Pakhtunkhwa

‘ Cessatmn of Payment of Arrears on Advance Increments on Higher Educational Qualification
Bill, 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 8 May,
2012 and assented to by the Governor of the Khyber Pakntinkhwa on 11% May, 2012 is hereby

publtshed asan Act of the Provincial Legislature of the Khyber Pakhlunkhwa

T HE KHYBER PM{H’PUNI’J{WA CEQSATION OF PAYMENT {?\F ARBEARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUMJFWATION
ACT 2012 ‘

(KHYEER PAIG{TUNKHWA ACT NO. IX OF 9012‘)

(fna z‘ published after haviug 1 eceived z‘be assent of the (}’or ernor of the Ki yher
Palditunlchwa ir the Gazette of the Kliyber Paldiiunidiva
(Em 201 a'waxy), dzted the-15" May 2012),

AN
ADT |
‘o cease L‘lze payment of arrears acerded on accouut of advance fuerements ou
Ligher educat;oua! qua]ffz‘caffou

WHEREAS advance mclements lmve been granted to certain Plovmcnl
Gover nmen’c employees on the basis. of acquiring or possessing higher edncational
qualiflca,tmn aver anci above the plescube edncatlonai qualification flom time to

tmu,

-

- 893

"S“"




" Higher Educational Quaiification Act, 2012,

- shall stand abafed. ;

:
. ’ . ' @
g . !
rermrrmamornian /

R PAKHTUNKHIWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MY, 2012, o

| : : S
Ay WHEREAS the Provinclal Government vide Notification No. (PRO)I- -
172001, dated 27.19.2001, had already  diseoutinued the seheme of advanece
inerements on higher educational q;;alificatlmi; :

* AND WHEREAS dué to financial constraints, it is not possible for Provineial |
Government to pay the claimed and unclainied arrears accrued from the sald
inerements; ' L ‘ S S

It is‘l hereby enacted as follows:

{.  Short title, application,and commencement.— (1) This Act maj' be called the

Khyber Pakhtunkhwa Cessation of Payment-of Arrears ou Advance lucrements on

% ) A : -4

, ) It shall apply to all thie employees of the Provineial Government, who

were elititled to received advance increments.on higher educational qualification.
! '

: 3) It shall come into foree at once and shall be deemed 10 have taken "
effect on and from 1* day of December, 2601 ‘

ears: om advance increments on higher
educational qmalification.—(1) - Notwithstanding anything - contained in any
decision, judgment aud order of any Tribumal or Court including High Comrt.or
Supreme Court of Pakistan, {or the purpose of any elalm for payment of arrears on -

account of advance inerements on higher educational qualification sanctioped in

pursuance of any order, letter, office memoranda, notification, jnstructions and
' other fnstruments issued bejore 1.12:2001, such orders, letters, office niemoranda,

9. | Cessation of pa,ymeuf of arr

'notifications, instruetions and other instruments shall be deemed to be mon-
 existent, ceased 0¥ revoked and no further claim whatsoever on the basis of these

- instruments shall be entertained and all:cases in respect of such claims pending
" in any Court or Tribunal including] High Court and Supreme Court of Pakistan

i

CE !
(2) Ay order made, i«ns~tifuctiq..ur issued, decision, judgment or order of
any Court or Tribunal including a ﬂigh,@durt or the Supreme Court, implemented
immediately before the commenceient of this Aet, shall be deemed to have been
validly made, issued and imp’lem'eﬁted by the date of co_lmnencemeut of this Aect,
and any amount already paid there-under on-aceount of advance inerements or
arrears thereof shall be deemed’ to have been validly paid and shall not be
recoverable from the recipient G‘o,vémme-nt employees. ' '

¥

4




KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, 'E,"(TRAOF(DINARY, 1oth MAY, 2012, 895 |

b4
[

Removal of difffculties.— If any difficult arises, in giving effect to the

“provisions of this dct, the Provincial Government may make snch orders as it may

deem just and equitabla,

4

4. Repéal.~ The Khy'beijPakhtunldiwa,_ﬁessaﬁion of Payment of Arrears on
Advance Incremeits on Higher Educational Qualification Ordinance, 2012 (Khyber

PaJditunkhwa Ordinanee NO. [ of 2012), is hereby repealed. -

!
o
. EY ORDER OF MR. SPEAKER
o " PROVINCIAL ASSEMBLY OF KHYBER
C T PAKHTUNKHWA
' i
S (AMANULLAH)
: , _ _  Secretary _
b Provinelal Assembly of ihyber Paklitunkhwa
f Pl‘ll-l ted and publi-she-d by the hflmmge}r,‘
Staty. & Pt Depti., Khyher Pakdhtunklnen, Peshawar
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BEFORE KBYBER PAKHTUNKHWA SERVICE T)
PESHAWAR |

Impiementation Application No

IN

Service Appeal No: 766 of 2008.

Muhammad Fayaz Awan S/O Muhammad Urfan, Junior Pharmacy

Technician, Ayub Teaching Hospital, Abbottabftd R/O: House No K:
240/10 Kunj Jadeed, Abbottabad .

Petitioner
Vel's us :

Medical Suptdent, Ayub Teaching Hospital, Abbottabad and 0% others.

Respondents

PETITION FOR IMPLEMENTATION OF JUDGMENT DATED
12/05/2009 PASSED IN SERVICE APPEAL N 760 OF 2008 BY
THIS HONOURABLE TRiBUNAL WHEREBY PETITINER HAS
BEEN GRANTED 06 SiX ADVANCE INCREMENTS OF M.A
INSTEAD OF 2 {(ALREADY GRANTED) AND 04 FOUR
ABVANCE INCREMENTS OF BA INSTEAD OF 02 (ALREADY
GIVEN) WITH EFFECT FROM 01/06/1991, ALON(}W’IH A\LL
BACK BENEFITS N e o s e+

20.01.2014 Petitioner in person and Mr.Irshad Muhammad, Supdt. for
| respondent No.6 with Mr Muhammad Tahir Aurangzeb, G.P for the
respondents present, Petitioner moved application for withdrawal of the
implementation petition on the ground that he is going to move the
High Court and challenge vires of Act ol 2012, tmmcly Act of Khyber

P on Advance
Palduunkhwa for Cessation of Payment of Arrears

Increments on acquisition of Higher Educational Qualification.

titien 1S
o In view of the above, this implementation/execution pe

L : disposed of as withdrawn. File be consigned to the reco. d /////
N g é%//
N F :

ANNOUNCED

1 ANN .

i\\{) 20.01.2014 4 Jégﬂvyﬂ M?‘% ":
! .

1 f

@erszﬁ. L1 sgﬁy

Sefmc;' zr.u .‘x,i« ;
Peshawar

T,
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BEFORE KHYBER PAKIITUNKHWA SERVICE T,
PESHAWAR g“‘

Implementation Application No

Service Appeal No: 769 of 2008,

. K

Muhqmmad Fayaz Awan S/O Muhammad Ulfan Junior Phalmacy
Techhician, Ayub Teaching Ilospltal Abbottabad. R/O: House No K:
240/10, Kunj Jadeed Abbottabad

Petitioner
Vel’s us

- A Medical Suptdent, Ayub Teaéhing_ Hospital, Abbottabad and 05 others.

Respondents

!’LTIT[ON FOR IMPLEMFNTATION Oor JUDGIV’ENT DATED
!2/0";/2009 PASSED IN SERVICE APPEAL 2 760 OF 2008 BY -
THIS HONOQURABLE TRiBUNAL WHEREBY PETITINER HAS
BEEN GRANTED 06 SIX ADVANCE INCREMENTS OF M.a
 INSTE EAD OF 2 (ALREADY GRANTED) AND 64 FOUR
AE)VANCT INCREMENTS OF BA INSTEAR OF 2 (ALREADY

GIVE N) ‘W”’E* EFFECT. ‘“POM 0!/00/!992, ALOF ‘{J \'EH ALL
'bACK BFNEFETS -

oy 01.201 4 Pchhonu m puson and Mr.Irshad Mubammad, Supdt. for

o lebpondem No.6 wnth Mr.Muhammad Tahir Aumnv?ob G.P for the

ltbp(,ﬂd(,lll‘i present. Petitioner moved application for w1thdrawal of the

itiot g - he 15 the
implementation petition on the ground that he is going to move

2]
) i
3 e

Figh Court and challuwe vires of Act of 2012, namely Act of Khyber

4
P
. .

le .
]
1
L
"

wce
g Pakhtunl\hwa for CedellOﬂ of Payment of Arrears on Adva L,A

Increments on acquisition of Ihghcr Educational QUdllilCdthll

In vi'ew of 1hc:qb0vc this lmplcmentatton/f xecution pu'her is

(llspmui of as w:lhdmwn File be consigned to the reco, d // 7/

o ,,,{/Z s 4/sz

Sly
P-:shawas
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R BEFORE THE PESHAWAR HIGH COURT ABBOTTABAD BENCH

- WritPetition'No | '?/Lf 7v‘4 of 2014

" 1) Muhammad I‘ayaz Awan S/0. Muhammad Urfan, Junior Pharmacy

-Technician, Ayub -Teaching Hospital, Abbottabad R/O: House No K:
240/10 Kunj Jadeed, Abbottabad

2) Muhammad Daud Qureshi S/O Masood Ur Rehman, Junior Phalmacy
~ Technician, Ayub Teaching Hospital, Abbottabad. R/O: House No (1452)
Behind Masjid Abu Bakkar, Khola Kehal, Teh; & Distt; Abbottabad.

3) Arshad Khan $/0 Mir Afzal Khan C.T teacher Government High School |
‘No 3 (English Medium), Abbottabad R/o village, Ghumawan, Post Office
- Nawan Sheln Tehsil& District Abbottabad.

4) Samiullah S/0O. Gul Badshah, Director Physical Education, Government

Higher Secondary School Nawan Shehr Abbottabad, R/O Village

- Dallokhel Teh & District Lalkhi Marwat, presently Nawan Shehr
- Abbottabad. - E

5) Hafiz Muhammad Igbal Khan Qureshi, $/O Muhammad Yousaf Qureshi,
~ Theology Teacher, (T.T) Government Centennial Model Secondary (GHS
- No 02) Abbottabad R/O: KL 166 Mohallah Upper Kehal, Tehsﬂ &

- District, Abbottabad

©6) Qazi Masood—m-Rehman S/O Qazi Ghulam Jilani, (Ex PTC teacher) C.T
teacher, Government Middle School Khoi Maira, Haripur. R/O Vlllaore &
Post Otﬁce Khoi Nara, Tehsil & District, Haripur.

, 7) Nazira Begum D/O Jhangir Xhan, (w/o Jamshed Khan) D.M teacher
- Government Girls High School Kuthiala, District Abbottabad. R/O
Vlllage 'md Post Office Kuthiala, Tehsil & District, Abbottabad

. ’Kj 7 : o : : . Petitioners

‘ /g,h : _ Versus

o «,‘, Government of Khyber - Pakhtunkhwa through Secretary Finance -
Depaltment Peshawar. ' '

2 Government of Khyber Pakhtunkhwa through Secretary Health -
Depal tment, Peshawar. :

..a,'

N Gove1 nment of Khyber Pakhtunkhwa through Secretary (Elementaly &
\’\ Secondary Educauon) Depaltment Peshawar.

RTINS f'

" Pe rn.srwm

Abbet ubau Rent . )
Apthurized Ynuer Seca?s g Grel _\1
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0- Director of (EIexnentafyf & Secondary Education) Depanmént, Khyber

' Pakhtunkhwa, Peshawar. - |
"7 Chief Executive, Ayub Mgidical Cpmplex; Abbottabad.
8 Medical Sui3e1‘111tendent, Ayub Teachin gVHOSp.ital, Abbottabad.
9 Director F i11ance~, Ayub Teéching I—Iospita_l; Abbottaﬁad.
10 Diétrict Educati(_m. Ofﬁc.er,- : Elezlléntal'y & Secondary z'Education '
» Department Abbottabad. S -

1 I District  Education’ Officer, Eiementary & ﬁSecond‘ary Education
Department Haripur; -
12 District Accouints Officer Abbottabad.
- 13 District Accounts Officer Haripur, Respondents

. WRIT ' PETITION UNDER  ARTICLE 199 OF
CONSTITUTION OF ISLAMIC REPUBLIC OF PAK]
FOR  DECLARATION THAT
CESSATION OF PAYMENT OF ARREARS ON ADVANCE
INCREMENTS ON HIGHER EDUCATIONAL 'QUALIFICATION

~ACT, 2012, (KHYBER PAKHTUNKHWA ACT NO.IX of 2012) IS
| + +INEFFECTIVE UPON THE RIGHTS OF THE PETITIONERS,
: © UNCONSTITUTIONAL, WITHOUT LAWFUL- AUTHORITY,
- ARBITRARY, PERVERSE, DISCREMINATORY AND AGAINST -
THE PRINCIPAL OF NATURAL JUSTICE AND LAW AS
 SETTLED BY SUPREME COURT AND INEFFECTIVE UPON THE
' RIGHTS OF ADVANCE INCREMENTS OF THE PETITIONERS
WHICH IS GRANTED BY KHYBER PAKHTUNKHWA SERVICE
CTRIBUNAL IN THEIR INDIVIDUAL SERVICE APPEALS WITH
EFFECT FROM THEIR RELEVANT DATES OF CLAIM.
'PRAYER:- o |

THE
STAN 1973,
“KHYBER PAKHTUNKHWA

N

)
L

ON ACCEPTANCE OF THE INSTANT WRIT PETITION, THIS
-~ HONOURABLE COURT BE DECLARED THE SAID ACT
: /‘é\/ . (CHYBER PAKHTUNKHWA ACT . NOIX of 2012) AS

he ?r?le CopyEIR RELEVANT D,Ag
~ BENEBFITS. ¢




IN THE

Judgmient Sheet

PESHAWAR HIGH COU RT

!

ABBOTTABAD BENCH

JUDI CIAL DEPAR TMEN T

WP No.159-A of 2014

Date of hearing.............:. 25/03/2014

| ‘JUDGMeNT’ L

......................

Pet/t/oner(s)(Muhammad Fiaz Awan and others)

Petitioner No 1 /n person

yd CA\Finance Department etc) ..............

f . “iv *****

f: . - e

o o MALEK MANZ@@R ,rmssmm Ji-
\\ n{ 'ammad Ftaz Awan and six others

petiti

-------------------

| //Rgg‘POﬁd@ ‘(S)(Govt of KPK through Secretary ‘

oners- - seek ~the constitutional

' _]UF[SdlCtlon of thlS Court praymg that

“Et is, therefore, respectfuﬁv

prayed that on accepftance @f
instant er Petition, - E’hﬂs

- Honowurable: C@urzr may p!ease

q,;%"

be deciared the said Act:

(Khyber. Pakhtunkhwa Act:

No.IX 'of 2@.212) as M!egai

unconstitutional Cand.
' respondemts be ' gracmusly .
. directed m grant ‘advance

“increments{ of - higher!

quahfacatmn - to the

. petitioners With effect. from .
. theﬂr reievant dai‘es of ciasms X

(eeﬁ:ﬁed £ IJG' [fA
. ___é'\ c'}q" N\

Abbona ‘“"Bn,;‘
LENOrizes Ly Seca™ar:

9!"7/_”'A L
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- with ail backs beneffts i the .
mterest of nai‘ura! _z;usztrce. o

2 Admlttedly, ’Apettt:oners .o.oare
: Government employees servmg in Heaith
“and- © Educat:on dep,artmentsl Of . the

Go‘vernment of_KPki:,"a's:; 'Ju-nior Pharmacy
- Technician_ - and i‘Teac’he‘rs- . Computer
‘:‘Operator at Abbottabad and Har:pur The -'
-'pet:.troners have earher ﬂled separate

appeals before the Khyber Pakhtunkhwa,‘

Serv1ce Tnbunai Peshaw,-ar praymg for
“-grant ‘of advance‘rncrements on acqumng;‘ '
‘ hlgher quahﬂcatlon WhiCh were accepted
“-v1de order dated 12 05 2009 21 07.2009
'-and 21 12. 2009 The respondents did not‘
file appeal agamst the sald decrs:ons of the
‘ Tribunal However ' -when- : the- '_ ~ sald'
Judgments of the KPK Trlbunal could not be
tmplemented the petltloners flled petltlons ,
.for |mplementat:on of the sald decisions
‘ before the Tnbunai and in the. meanwhn!e
the - respondents promuigated -' “Khyber
‘ Pakhwnkhwa Cessatﬂon of Payment of

’ Arrears on Advance .Encrements on



ToNg e True Copy

Hﬂgher Educ&ﬁmn Quahﬁc&ﬁmn Acf '
,-'2012’ (Khyber Pakhmnﬂ{hwa Act No. D(
of 2012) pubhshed in: the Gazette of the .
_‘Khyber Pakhtunkhwa (Extraordmary) dated
-4,|15th May, 2012 Thereafter the apex ‘
Court in Civil Pet.t:on No 300 of 2013‘
| involving .simiia.r:_dts‘-pute of lmplementatzon
of judgmeht- pa‘ss_eid'-jb‘y_‘Service_Trib,unal ;Has .
-gi‘veri the following obéer‘vation:—
"4 bare readmg of the above
sections . from - Khyber
Pakhftunkhwa -Act No.IX of
- 2012 . makes -ﬂt.,_crysfai’ clear -
that whatever - benefit  the
petitioner- 'was. claiming
through the judgment dated
12.5.2009, has been nullified
by the iegmiafure i’hroughfﬁ'
clear mtendment L im

unequacai terms, . while
vires of the. saﬂd Act have not

beemn chaﬂ!enged before any
: forum

T Emphasis provided)

The -‘petit‘ioheft“s‘"‘iﬁlﬁ;'”Vi‘eiN of * the' s'.ai'd |

‘observation-’,." | ‘ \;vrlthdrawn. . .their

'lmplementatlonl . / execut:on , petltlons

- pendlng before Serv;ce Trtbunal wrth a V|ew,

to challenge the \nres of sasd Act through,

instant COI’]StItUthF‘lal petitlon
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3. : The ,‘submiss’zio.n"e" rnade by petitioner

No.1 in’ person-and -on: behalf of othér.

‘p‘eti.'ti,oners ‘have 'I:’)een 'cdné{i:dered and the

available record .thordt;ghi:\)—_ perused.

4. The "rnain,.=_f""g_'ri.eyance of the'

petitio ners |s that, th'ey.'_.h‘a've. _d.ifsr,r‘i minately
treat‘ed by the' respdndents in awarding
-advance mcrements on acqurnng h|gher
quahﬂcahohs and have not peen consrdered.
‘at par Wlth thoee th have been granted :

such relief and they were prevented on the

~basis of the Act (lbrd), Wthh was agamst'
~ the. spirit of ~constt‘cutl.on.and ‘violation of the

‘ Fundamental R[ghts ofhthe petitioners

guaranteed in. Artlcle 25 of the Constntut:on,
of Islamrc Repubhc of Paktstan 1973 Th!S
Court, in view of .the c!ear.,enuncuatlon of

the Honourable Supreme Court of Paklstan :

in- E A, Sharwam . Government of
Pakﬁ'stan (1893 se'M‘ni 10415, and -the
bar contained |n ,Ar‘t.tde | 2'12. of the.
Constltution of Is.Iarnlc Republic of Paktstan '
1973 Would not dllate upon the ments of

the case that may pre;udlce the case of

to be True CO’Jy
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petitioners before the Service"i"'ribunal who

is competent !egal forum to decnde the

grlevan'ce- -of the petlt;oners - In “the

aforementsoned case, the apex Court has

observed that

“Erom the ‘ébbvé cited cases;
it is evident that. it has been
conswstemi/ heid mzfe:r alia -
- by this Court - that a__civil
- servant_if is aggrieved by a
final ordet, whether. original
. or apneﬁaie, -passed by a
degartmeni‘aé’ authority _in
“respect-_of _his terms .and
conditions, _his _remedy, if
- any,. is by way of an_appeal
- before the. Service Tribunal
‘even where the case mvo!/ves' o
vires of 3 pari‘:cuﬁar Service -
Rule or a notification or the .
gquestion, = | whether = an. .
accused cwal ‘servant can
claim the right to be
' represem%ed by. a - counsel .
‘before the Enguiry Officer.
. We are- mcﬂmed to. hold that
if _a sztawmrv rule or —a ..
notification adversely’ affects -
the terms and conditions of a
civil  servant, the same can .
be treated ‘as an order in
terms_of ‘subsection_ (1) of
‘section 4 of the Actin order
 to_file_an appeal before the .
Service Tribunal.  However,
in the present: case, the
petitioner’s case is founded:
solely om ﬂ.‘he ground of -
discriminatory treatment in
violation of Article 25 of ithe'
‘Constitution and not: because.
. of any breach of _any

R S
mulnar gy Unaar Qocar !l amg {ira




Provision - of the Civil
S’erniani’s Act op any service .
rufe.- Fumherm@re - the
- question mvoived is of public
- importance a5 j§ affects af .
- the - oresem“ ‘and . future
-penswners .amd &“herefore
falls within the - CoOmpass of
- clause- (3) of Articie I84 of
- the Consmtumon ‘ However
we _may- clarify _that a_civif
- Servant cazmozt bye-pass the
. Jurisdiction of  _the Service
- Tribunal by addmoj a4 ground

of violation - orf the
Fundamenta) - rights, - The

Service. - Tﬂbuna! will _have -
Iurisdiction in_case wiich . js-
founded. .on the. terms and.
- conditions . of the Service
-even  f. if‘ _involves the
question of woiatmn of the
: Fundam‘entai Rmhts ”

(Emphasas pmwded)
-In v:ew of the aforementfoned prmaple Iald

down by the apex ourt the petlttoners-

E may approacn to the Servzce Tribuna! if so.
'adv:sed : ThlS Court ~in- Const;tutional .

Jurisdiction under Artfc!e 199 of the

Constitutional " of Islamic Repubhc of

:;Paklstan 1973 and the bar. contamed in
Artrcle 212 of the Const:tutlon of, 1973, as

., the matter relates to terms and Cond/t/ons

of the servrce of the pet:troners is noit

competent to’ assume JUI‘ISdICtiOﬂ ‘when
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_ -r‘émedy' ‘by vvay bf::«ébp-.éé_li“” before the -

.Service Tfibuhéi_ is avéiiabie to the
- petlt;oners aga.nst Lhe \/nres of the Act
‘(lbld) or mfrmgement of fundamenta! rlghts

guaranteed in Arttcle 25. of the

Constltutlon

5. Accordmg!y,\for Lhe reasons stated

- 'heremabove thxs petltlon is dlsposed of in

the above terms.

Announced .
Dt.25.03. 20341




s . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No.582/2014

Muhammad Fayaz Awan, Junior Technician Health,

Abbottabad. ..  Appellant

VERSUS

1. The Secretafy Finance Department, Khyber Pakhtunkhwa, Peshawar.

2. The Secretary, Health Department, Khyber Pa‘khtunkhwa, Peshawar.

s ' 3. Director General(Heaith Services), Khyber Pakhtunkhwa, Health Department, Peshawar

B 4. Chief Executive, Ayub Medical Complex, Abbottabad.
5. Medica! Soperintendent, Ayub Medical Complex, Abbottabad. .

6. Director Filnan'ce, Ayub Medical Complex, Abbottabad. . . Respondenfs

PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO. I

Preliminary Qb]ectlons'

) That the appellant has no cause of action.

ii) That the appellant has no locus standi. '

i) - That the appeal in hand having no merits is not mamtamable
iv)  That appeal is time barred.

v) - This Honourable Tribunal facks jurisdiction to entertain the ‘abpeal.
vi) That the appeal is bad for mis-joinder and non-joinder of necessary: pafties. .

Facts: '
1) Need no Comments by Respondent No.1.

2) Incorrect. The B|II regarding cessation of Payment of Arrears on Advance Increments
on Higher Educational Qualification Bill, 2012 has been passed by the Provincial
Assembly, Khyber Pakhtunkhwa, assented to by the Governor, Khyber Pakhtunkhwa
and notified by Secretary, Provincial Assembly vide Notification’ No.PA/Khyber
Pakhtunkhwa/Bills/2012/20711 dated 15.05.2012, in the shape of Khyber Pakhtunkhwa
Act No.IX of 2012 and has attained the status of law. The said Act has not been
promulgated by the Respondent No.1.

3)  Need no comments by Respondent No.1.

ri

4) Need no comments by Respondent No.1. ' ' . ' o

5) Incorrect. The mentioned Act has been notified/promulgated by the Secretary, Provincial
Assembly and not by the Respondent No.1.

L ont'd NextP e-(2

Before STPC -
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£ Page-(2)

,4 a) . Incorrect. No legal right of the appellant has been snatched by the Respondent No.1
' - rather the mentioned Act has been notified/promulgated by the Secretary Provincial

: Assembly after approval by the Governor, Khyber Pakhtunkhwa in the best interest of
public exchequer/public at large.

b) Incorrect. Appellant has not been subjected to d:scnmlnatlon by the Respondent No.1
c) Incorrect As mentioned in preceding Paras. - '

d) Incorrect. As mentioned in preceding Paras.

e)A Incorrect. Being legislative/law . making body, the Provincial Assembly has the

constitutional power to make fresh law/amend the existing law in the larger interest of
public. "Hence the Act passed by-the Provincial Assembly is as per law and constitution
of the country. The august Supreme Court of Pakistan, Peshawar High ‘Court as well -
as this Honorable Tribunal has disposed/dismissed numerous cases regarding grant of
arrears 'in light of above cited Act.

f) Incorrect. As mentioned in above Paras.
g) As replied in above paras. .
h)  Incorrect. No illegality has been committed by the Respondent No.1.

Itis therefor'e, humbly prayed that appeal of the appellant may be dismissed being

- without merit.

SECRETARY TO GOVERNMENT ‘
OF KHYBER PAKHUNKHWA '
, : ~ FINANCE DEPARTMEN @
| | | | (RESPONDENT NO. 1) By

Before ST IPC




1 . . .
BEFORE -~ THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR

APPEAL NO. 582/2014

i
|
o
[
|
|

| Muhammad Fayyaz Awan
o | VERSUS

~ Government of Khyber Pakhtunkhwa and Others
1

| _
COMMENTS ON BEHALF OF RESPONDENTS Ng: 24 3

Respectfully Sheweth:-

|
That the comments on behalf of respondents are as under:-

PRELIMINARY OBJECTION:
|

0N =

10.

11.

That the a#pellant has got no cause of action.

That the appellant has no locus standi

That the a;!;)peal in hand is devoid of merit, hence not maintainable.

That this ii-lonorable Tribunal lacks jurisdiction to entertain the present
appeal. | A .

That, throu'lgh.instant appeal the act of Parliament-IX of 2012 has been
challenged'T hence the Honorable Service Tribunal is not competent forum

to decide the lis.

That the :'Iappellant is estopped to agitate the instant matter before
Honourable Tribunal. '

That the a!lppellant filed the instant appeal with malafide intention for

wrongful gain by suppressing the original facts, hence the appeal is liable
| . . .

to be dismissed. .

That the aélpellant has not come to this Honourable Tribunal with clean

hands, hence not entitled for any relief. |

That appeali is barred for mis-joinder and non-joinder of necessary parties.
That t'lhe appeal is barred by Law, hence not maintainable in the eye

of law and same is liable to be dismissed on this score alone.

That tllhe appellant concealed the distorted facts from this Honorable
Tribunal. |

FACTS:

1. In reply to para No. 1 of the appeal it is submitted that judgment of =
Honourable Tribunal has lost its efficacy for the purpose of f’ ‘f .
implementation by clear intendment through Section 1& 2 of Khyber 65 E .

S

\

PR SAR ()



Pakhtunkhwa cessation of payment arrears on advance increments on .
ngher Education Qualification Act No. IX of 2012.

. Para No. 2 is incorrect. The bill regarding the cessation of payment of

ar’rearsI on advance increments on Higher Education Qualification Bill,
2012 llhas been passed by the Provincial Assembly, Khyber
Pakhtunkhwa, assented to by the Governor, Khyber Pakhtunkhwa and
notiﬁed| by Secretary, Provincial Assembly vide notification No.
PA/Khyber Pakhtunkhwa/Bills/2012/20711 dated 15/05/2012, in the
shape of Khyber Pakhtunkhwa Act No. IX of 2012 and has attained the
status 'pf law. The said Act has not been promulgated/published by
respondents. ’

. Para No. 3 of the instant appeal relates to the judicial record.

4. In replyl| to Para No. 4, it is submitted that due to the promuigation of
Khyberll Pakhtunkhwa céssation of payment arrears on advance
increménts on High Education Qualification Act No. IX of 2012, all the
executién/implementations petitions were dismissed by this Honourable
Tribunal and also byiHonourabIe High Court. It is further submitted that
Mr. Mulllnammad Haroon had filed civil petition No. 360 of 2013 before
the August Supreme Court of Pakistan against the order dated
30/01/2013, passed by this Honourable Tribunal and the same was
dismisséld on 29/08/2013. Copy of the said judgment is annexed as
Annexure “A”. |

. Incorreci,t. The mentioned Act has been notified/promulgated by the
Secretar:y, Provincial Assembly and not by the respondents; hence the

present appeal is not maintainable and is liable to be dismissed.
|

GROUNDS

a. Para-ais incorrect, hence needs no reply.
b. Para-b is incorrect, complete reply has already been given in preceding
paras. "

c. Para-c is incorrect, hence denied merits no reply.
|

d. Para-d is incorrect, as mentioned in preceding paras.
. Incorrectl Being legislative/law making body, the Provincial Assembly |

has the éohstitutional power to make fresh law/amend the éxisting law .|

on the larger interest of public. Hence the Act passed by the Provincial

Assemblfl is as per law and constitution of the country. The August |. . ‘

Supreme, Court of Pakistan, Peshawar High Court as well as this

i
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Honorable_TribuhaI has disposed/dismissed numerous cases regarding
grant of arrears in light of above cited Act.

f. Para-fis incorrect as meri_tioned in preceding paras.

g. Para-g is incorrect as replied in the above going paras.

h. Para-h is incorréct. The appellant filed the iﬁstaht appeal with malafide
intention for’wrohgful gain by suppressing the original facts, hence the
appeal is liable td be dismissed.

It is therefore, humbly prayed ihat on acceptance of the comments of
respondents, service appeal of the appellant rhay kindly be dismissed.

Director General Health Sewiceé,
Govt. of Khyber Pakhtunkhwa
(Respondent No.3)

Secretary Health,

Govt. of Khyber Pakhtunkhwa
(Respondent No.2)

61



. o Inthe Supreme Court of Pakistan.
\.‘,‘ (Anﬂeiigxp.Jurlsdfctlon)f

Preserlt.

M7, Justice Anwar Zaheer!amali .
Mr, Justice Khilji Am_f Hussain

Mr. Justice ljaz Ahmed Chaudhry

(on appea} from. }udgmgntof KRK' Seryice Tribunal Peshawar
dated 30:1.2013,.passediin Implementation Petition No.48/2012)

Muhammad Haroon -

..Petitioner
- Vérsus
Execuuve District Oﬁ“cer Eiementary &- Secendary Education Dept. Harlpur ete
! Respondents
Petitioner: ” - n'person,

For ofﬂci'ai'resbor\ients:" - Mr. Naveed Akhtar Khan, AddLA.G. KPK,
- Mr. Saeed-Ur-Rehiman, ADQ {(Edu.), Hatipur.

Date ofhéafiq:g: 29.8,2013
! ‘  JUDGMENT -
| ' . A -
F l\nwar Zahe‘erfgmall. J.- By thls petition under Artlcle 212(3) of the

) st:tution of islamlc Repubiic of Pakistan, 1973 leave to° appeal Is sought by

SN e s

;ldner M?hammad Haroon against: the order daxed 30.1. 2013 passed by the

i
ni/}w{r PakhQunkhwa Service Tribunal, 9eshawar (m short “the Tribunsl”), whereby

&i& lmalementatlcn apphcatlon Ne,49/2012 1n service Appeal Nowsasfzoos was

i 'dipmqgsed in: wlew of: secttoas l‘& 2 ef)(hyber Pakhtunkhwa Cessatlon of Paymient af

. ,.{

f:r 'é{fs pn Adence 1ncrements on H!gher E,ducat\onal Q‘uahﬁ\.ation Act, 2012'

wu8>—x-

' *@n ﬂ%ne earuar ]udgmant of the Tnibunai dated 12 5 2308 wherebv ‘he was he%d
£

_‘ gmﬁ&ﬁad afm;the beneﬂt of advance !ncrements onthe bas!s of: higher quatiﬁcation




through irn‘pie'mer-ltatlon application No.49/2012 filed before the Tribunal, caﬂ‘rr:ot

be allowed to the petitioner in view of the clear language of section-1 of Khyber

-Pakhtunkhwa Act No.iX of 2012, which has made its section-2 applicable with

‘reg(‘osibective effect from 01.12.2001 and, thus, made the sai'd_liudgment

uaimpiementab!e.

4, We have constdered the above noted subm!sslons made. befere us by :

‘the pet!tloner and the leamed Addl. A,G XPK and seen that'indeed as per judgmerit

of the Tribunal dated 12. 5 2009 the petitioner was held entitled for the benefit. of

-advance 1ncrements on the basis of his' higher qualification, but such }udgment has :

Iost lts efﬂcacy for the Ppurpose of ;mplementatton by clear intendment through

sections.1 and 2 of Khyber Pakhtunkhwa Act No.IX of «201.2,; which reaﬁ asunder:-

"1, VSh‘or.t"Ntiie,-applix:atlonlnﬁd.ccmmencemen't. -~{1) T;Fﬂs Act may be'cal]ed
- the Khybder Pakhtupkhws ®Cessition of Payment of Arcears on Advance s
ln:rements on Higher Educatlonat Quallﬂcatlon Act, 2012,
{_2')' 1t shall apply to all the -employees of the Provincial Government, who
‘were erititied (o recelved advance lncrements: on higher educational qualification,
{3} .tbshall.come date: !orae at once-and shall be'deemad to have taken efect
~on and ﬁrom 1" day of: Bezember, 2001,

:i. . Cédssation of .payment o[ aerears on advance Ia‘gements on higher
' ';fpdvca!linai qualification,— {1} Notwithstandlng anvthmg» contalred n -any
" .‘ ;:le«lslcr? Judgment and. arder «of sny Tribunal or Court lndqding High Court or

' -t} upremif.Court of Pakistan, for the: putpose of any clzlm fer qéy,menl of acrgars on

‘aemunt‘ of advance.ncrements on higher educational quallﬂuauon sanctbaned in
1

et

(msua ca -6f-any order, letter, o&zﬁcg;mamc‘r;gnd_a. notll";at%en. lnst!’-uctgons and
"..".i'other !nﬂruments -\Is_‘su\edi “belore 112:2008, . such orders, letters, -offlce
moréhda;'tncﬂﬂc&x;l@ns; instrugtions. and-gther Instruments shall be deemed td
’ ;27;&fm;:g;xigéqt,}'c'aa"seﬁ'or;*rgvekedihr{dim further clslm whatsoever on the basls
; ‘I"fhesﬁ lastrumants. shall be enxém'aln‘ed and.all cases.in: réspect: of such. claims
nahdrng tm any Cauet or Trlbunai indudlng High Court ard Supreme Eourt of
kis*.ar} sratl stind: abat.ed

.' i Any order made; tastruction Issued,. desislon. ]udgment or ordar of any
i Teibunat insluding @ Htgh Gonrd or the Supreme Caurt, lmplzmenxed
wmembwv ‘before:thy commencgment of this. Act, shali: be desmed 1o haveibaen
“ M. =qmde. issued A’ lmplemsnbed by ‘the gate. of commentément of ts-Act,

a’nd, fnv amouml alneadv -patd thwevundet on accaunt of advance Increments-or
nmwrs thereo! shall be ‘deemed to have bean Vﬂlldw paw and shall not ‘be




S. A bare readlng of the above ‘sections’ from Khyber Pakhtunkhwa Act
No.IX. of 2012 makes !t crvstal clear that-whatever beneﬁt the petitioner was
;clmmlng‘through the judgment dated 12.5.2009, has been nullifled by the
| ' o leg_is%éfturé th;bugh cléar Intendment In u'neqtdvocai-ter-ms, whilewires of the said

| Acﬁ have not.been challenged before any forum.

6. This being the pdsition, leave to appeal Is refused and this petitlon is.

" Sd/- Anwar Zaheer Jamali,J.
Sd/- Kluljx Anf Hussain 7
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- BEFORE THE SERVICE TRIBUNAL, KHYBER

PAKHTUNKHWA PESHAWAR |

Service Appeal No. 582/2014

Muhammad Fayyaz Awan
VERSUS

Govt. of KPK & othérs

SERVICE APPEAL

COMMENTS ON BEHALF OF RESPONDENT NO. 04 TO 06

Respeétfully Sheweth; -

That the comments on behalf of respondents are as

under;-

PRELIMINARY OEJECTIONS;-

1.

2.

3

That the appellant has got no cause of action.

That the appellant has no locus standi.

‘That the ap:i)eal' in hand is devoid of merit, hence

not maintainable.

That this Honourable Tribunal lacks jurisdiction to
entertain the present appeal.

Thét, thr’éugh instant apf)eai the act of Parliament-
IX of 2012 ﬁas been challenged, hence the
Honourable Service Tribunal is not comﬁetent
forum to décide the lis.

That the appellant is estopped to agitate the instant

matter before Honourable Tribunal.

5



w

10.

11.

That the appellant filed the instant appeal with

malafide intention for wrongful gain by .

suppressing the original facts, hence the appeal is
liable to be dismissed.

That the appellant has not come to this Honourable
Trit;unal With ‘clean hahds, hence not entitled for
any relief.

That appeal is barred for mis-joinder and non-
joinder of necessary parties.

That the appeal is barred by law, hence not
maintainable iﬁ the eye of law and same is liable to

be dismissed on this score alone.

That the appellant concealed the distorted facts -

from this Honourablé Tribunal.

FACTS;

1.

In reply to para No. 1 of the appeal, it is submitted
that judgment of Honourable Tribunal has lost its
efficacy for the purpose of implementation by
clear intendment through Sections 1 & 2 of Khyber
Pakhtunkhwa cessation of payment arrears on
advance increments on Higher Education
Qualification Act No. IX of 2012.

Pafa No. 2 is incorrect. The bill regasdihg the

cessation of payment of arrears on advance




increments on Higher Education Qualification Bill,
2012 has been paséed by the Provincial Assembly,
Khyber Pakhtunkhwa, assented to by the
Goyemor, Khyber'_ Pakhtunkhwa and notified by
Secretary, Provincial Assembly vide notification
No. PA/Khyber Pakhtunkhwa/Bills/2012/20711
dated 15/05/2012, in the shape of Khyber
Pakﬁtunkhwa Act No. IX of 2012 and has attained
the status of léw. The said Act has not been
promulgated/ published bS/ respondents.

Para No. 3 of -the instant appeal relates to the
judicial record.

In reply to Paré No. 4, it is submitted that due to
thé . promulgation of Khyber Pakhtunkhwa
ceésation of payfﬁent arrears on advance
increments on High Education Qualification Act
No. IX 0f 2012, éll the execution/ implementations
p.etitions weré dismissed by this Honourable
Tribunal and also by Honourable High Court. It is

further submitted that Mr. Muhammad Haroon had

filed civil petition No. 360 of 2013 before the

August Supreme Court of Pakistan against the

order dated 30/01/2013, passed by this Honourable

Tribunal and the same was dismissed on




29/08/2013. Copy of the said judgment is annexed

as Annexure “A”.

5. Incorrect. The mentioned Act has been notified/
promulgated by the Secfetary, Provincial
Assembly and ﬁot by the respondents, hence the
present aépeal is not maintainable and is liable to

be dismissed.

GROUNDS:-
'a.  Para-ais incorrect, hence needs no reply.
b. Para-b is incorrect, complete reply has

already been given in preceding paras.
c. Para-'c is"inco‘rrect, hence denied merits no
reply.
d. Para-d is in‘correct,r as mentioned in
precedi_ng paras. |
e. Incorre‘ct.‘ Béing legislative/ law making
body, the Provincial Assembly has the
~ constitutional power to make fresh law/
amend the existing law in the larger interest
of public. Hence the Act passed by the
Provincial Assembly is as per law and
constitution’ of the country. The August
Supreme Court of Pakistan, Peshawar High
Court as well as this Honourable Tribunal

- has disposed/ dismissed numerous cases




regarding grant of arrears in light of above

cited Act.

f Para-f is incorrect as meﬂtioned in preceding
paras.

g.  Para-g is incorrect as replied in the above
going pafas.

h.  Para-h is incorrect. The appellant filed the
| instant appeal with malafide intention for
wrongﬁal gain by supprgssing the 'oﬁginal
faéts, hence the appeal is liable to Be

dismissed.

It is, therefore, humbly prayed that on acceptance
of the comments of respondents, service appeal of the

appellant may kindly be dismissed.

...RESPONDENT NO 04 TO 06
Through

A}

| Dated: ‘2///4 /2016

r Jan-e-Alam)

Advocate High Court, Abbottabad

. VERIFICATION;-

Verified on oath that the contents of foregoing comments are true and

correct to the best of my knowledge and belief and nothing has been

concealed from this Honouréble Court.

)
el

...RESPONDENT
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apreme Col rtof- kistan
(Appel!atp lurlsd\cﬂon)

. Present' Lo
L LS Justice Anwar’ zaheer Jamall -
" Mr, justlce KhnliqAanussain )
: Mr Just\ce ljaz Ahmed' Chaudhry

n,

.(on appeal from: lud gnt.afl( RKESEryice Trigunal, Peshawar
datad 303 2013. phssgin: ‘mplgmematlon Petltlon No. 491’2012\

. Mujhamrnad Haroon . - .

petitioner

D Versus .- : .
Exgcutive Disteict Qﬁﬂcgf.‘*{gtement’a ry & Secondary Education Dept. Harlpur, létc' ;
: ' S .. Respondents

Petitioner: I -ln'pekSor{.
for official respongents: Mr Naveed, Akhtar Khan, Addl A.G. KPK.
: . S M. Saeed»ur—Rehman, ADO (Edu) Har\pur.

Dateofhe‘.'arlnugzv o '29.332013'

JUDGMENT -

.~ By this petmon unde? ‘Article 212{3) of the

sti;ution bf lslalmic Repubuc of Pa-kistan, 19‘/3 leave to appeal is sought by

:\;I@her. M\%mammad Hamon against the order dated 301 2013 gassed by the

L e AT
T

i
ik ﬁ(t Pakh\‘unkhwa Service Tr\bunal ?eshawar (in shert "tha Trlbum!"), whereby

: @’;a mnlemeptauon app“catton No.49/2@12 lr\ service. Appeal No~50512009 was

/0 'ler. ions* -1 & 2 of Khyber P(akhtunk’mwa Cessat\an of Payment of

i?akt\tunkhwa Aa Nodx of 2@;1)

"d:f@mha bemﬂt af adwance \ncremems o the bas\s of Mghgr quaimcatlon

iy (aﬁm scma zm

']mr khan, strengly contends thatlbenaﬂt of earbker judgment datad !

;LZ

———amas s S

arws gn 'Advhﬂce.; neremerrts LK Higher Educatlena\ Q.uahfacatton A::t, 26)12 '

Wa have 'meard the 3rgument5 of peutianef. Hé'hés plae‘ed’ reliance .

} e | eaflier }udgmant of t’ne Tnibunai dated 12.51008 wherehy he ‘was held .
._V_ﬂs";'aé;.’pg;e he ‘has also pkaced’ rellance upon 'che ]udgmenx of this Court, -

i - Ast aga\nst i, learmed Additlona} Advecate Gener-al ~-K-PK, M.n.,.NQVQ'gd.
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through lmplementation appllcatton N0.48/2012 filed before the Tribunal, cannot

be allowed to the petltloner in view of the clear ianguage of section-1 -of Khyber

IPakhtunkhwa ALt NolX of 2012 which has made Its” section-2 applicable with

retrosﬁecﬂve effect. fromi 01.12.2001 and thus, made the said ]udgment

ummplementable

a.. ) We have conéldered the above noted submissions made before us by -

_the petltioner and the Iearned Addl. A.G KPK and seen that Indeed -as per judgment

of the Tribunal dated 12, S 2009 the petitioner was held entitled for the beneﬂt of

aqvance Incrementson the basis of his higher quallﬁcation, but such 1udgment has "

_lost lts efflcacy for the purpose of implementation by clear lntendment through

3

'sectlons 1 and 2 of Khyber Pakhtunkhwa Act No:IX of 20l2 - which read asi under'

“L. ‘-Sh‘o;!b tlfle.:appllcatlon.at:\ql'-comrﬁen_cemerit. ~1{3) ‘I?ﬁls et may b‘e cdlled

- the Kh'vb‘der P'akhtudkhwa'cessa’l'ion of Payment of Arrears on Advance .

ln:rements on Higher Educational’ Qualtﬂatloa Act, 2012,

(2)‘ T shall applv to alk: the emp!ovees of the Provinclal Government, wha

were ertitled to- recelved advance'lncﬁements on ‘higher educauonal quanncallan
{3) .It shalkcome 'lntoxforce at once-and shall be deemed-to have taken effect
“pn and Qrorn 1day cwecember, 2001,

.2. . Céssatlon of payment “of anrears on advancu ~Iq?emanu on hlghar
.!pﬁﬁuﬂ nal quellfication.— {1} Nonh'lthsundlng anythlnz contalned ‘In -any
" j,ieq!sio judgment 2nd. order «of any Trlbunal or Court lm:tqdlng ngh Cosm or

A uprenia Coun o!‘Paklstan. for lhe purposa -of any r.lalm for m‘wnem of arggars on
,accoun of advance: Incremenrs nn~h|ghef edu:atlona! quallﬂuauon sangtidned In
.g}pwsua e-oE arw ordér, lelter oiﬁce memuranﬂa, notficayen, \ns\rucﬂons and
"'i;other lnstruments rlswed before 1.12:2001, swch orders. letters, -office
2 ’ma‘moranda, nouﬂtminns. lnstrucdons and-othar- 1nstfumcn€s :haﬂ Be-deamsd 1o
‘Fha: aon&gxlstam..caasad or feveked snd-no further clalm -whatsoever on the “basls
,,o! thesé lasxruments‘shai! be enxsnalned and.ali cases - respect:of such, claims
5 A pz(\dlnd ia any Coust. or Trlhunal tncliding High Court and Supreme Lount of
. '#bldsta?.shaﬂ nand-abaua& , .

;s ‘(z)' Anv order made; Iaslrucnor\ dssued, deslslon. )udgmem or order of any

1Gourt or Tribunat including > ngh Gouet or the Suvremev Coun, impiemenled

15 1§te.lv‘berole~tha wmmencgmem of this Act, shall:-be deemed o hiverbaen
’=v,aaéw’pada. |uue$‘aﬂd,lmplemenbEd l:y the date of commentement of this-Act,

’ dnd.?m( amount alreadv‘uald thafevundet on account-of advance increments-or.

rycqvambba from the reciplent: Govunmn:employees. . .' . Py

arrears thuec! shall e daamed to Bave been vulidb/ pald and shall not ‘be .

P .

tarrary ‘
v _dkhl”
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CP-160.6820K5; - L ¢
S. ~ Abare readfng of lheabp;/e 'sections-from Khybér Pakhtunkhwa Act

No.IX. of 2012 makes it crystal c[i;ar that whatever beneflt the petitioner was

Ac:; have not been challenged before any forum.

__;E;:g,"@_,,.:.m.._..-.... N

'cléirnlng'-tiﬁcough the ]pdgmerit dated 12.5.2008, has been _nullified by the

legisidture th'r‘ough clear intendment In unequivocal terms, while-vires of the said

6.. ' This being the pdsition, ieave to appeal is refuséd and this petitlon is

Sd/- Anwar Zaheer Jamali,J .
Sd/- Khilji Arif Hussain, J:
Sd/- Ijaz Ahmed Chaug!
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL E

PESHAWAR

Service Appeal No:__ 582 of2014 :

Mihammad Fayaz ‘Awan S/0 Muhammad’ Urfan, Junior Pharmacy-"

- Technician, Ayub ' Teaching Hospital, Abbottabad R/O: House No K
' 240/10 Kunj Jadeed Abbottabad

Appellant-

S Versus

e

- ’Goverment of Khyber Pakhtunkhwa through Secretary Fmance Department
- Peshawar and 05 Other

I - Respondents .

REJOINDER (REPLICATION) ON THE COMMENTS
~ (REPLY) OF THE RESPONDENTS NO 1 TO 6.

. Res Pez:tﬁllly Sheweth,

" That three sets of coments/replies have submitted ‘before this

Honow/able Tnbunal one is from respondents No 1 and the 2nd is from:

+es Fandmt no 2 &3, 3" is from respondents no 4 to 6, factually and legally
" Tall poirtSfissues are same therefore for the sake of bravety and to avmd
o conﬁxs;on Appellant submits the following joint rejoinder. - -

ON PRELIMINARY OBJ ECTIONS

13) Thét_ appellant has good cause of action to file instant appeal be'fox:ef
+his Honourable Court, it is not time bared but filed well.in time,
- there .i’s no limitation against Pay matters, and cause of-action arises

every month when the appellant receives his pay slip, it isﬂ legally and.

factually maintainable, and according to law, the 1mpugned Act o

would 1tself treated.as ﬁnal order, Moreover the instant service appeal
is filed, in pursuance of the Judgment dated 25/03/2014 (Annexure ‘
' “B”) passed by Peshawar High Court, which is now final,. as
vespondents has not filed any review petition before High Court, no¥

$iled any Petition/appeal before Supreme Court of Pakistan.

That aﬁpellant‘ filed his appeal according to law, for-his valuabie
- rights, which was snatched illegally by the respondents and it is.
- fundamental & constitutional right of appellant to file instant appeal,




: 7_8)7 :

TR DK v, A P POE T WW 2.

TR T,

thuS'plea of pressurizing, is incorrect and denied; appeliant did not

conceal any fact from this Henourable Tribunal and came to this.

Honourable Tribunal with clean hands and appellant has got good :

* locus standi to challenge the 1mpugned Act, and there is no estoppel in

ﬂ'lIS regard

T hat there is no questlon of misjoinder and nonJomdex of necessary

parties, all the necessary parties are already included in the panel of

* respondents and no one is left, respondents in para-8. themselves

admitte’d that, this Honourable Tribunal is not a Constitutional 'Court
Government of KPK through Secretaries (Departments) have already'

been arrayed as party, the jurisdictional point is decu;led and- well

-settled by Supreme Court and spemﬁcally by ngh Court on'

25/03/2014 which is worth perusal, In this Tribunal, the - vires ‘of
ympugned Act is challenged through instant appeal, which is filed on

" the basis of law, decided by Peshawar High Court in Writ Petition on
- 25/03/2014, which attained its finality, and binding upon respondents, .

9. 11) That the right of ‘advance, merements was gwen/demded by this

Honourable Trlbunal v1de its judgment dated 12/05/2009 and: '

'respondents were arrayed as party and they appeared ﬁled comments ;

and fully contested the - same, and legally no law_ _({{ct) Was‘ |
promulg_ated ‘against thelfundame'ntal and constitutional riéhts‘of the. -
appeliant, no one has any such power to rake such faw which is

against the spirit & Articles of tne Constifution ef Islamic Republic of
Pakistan. ‘ -

ON FACTUAL OBJECTIONS

That respondents in reply of Parano 1 of the service appeal,
“the judgment of Honourable Tribunal -“--;--ff-w-.- :
wememereeme Act No TX of 20127 “ |
have reproduced the para No 04 of the Judgment dated 29/03/2013

-' passed by Supreme Court of Pakistan in CP No 360 of 2013, but

‘deliberately concealed the real factual posxtlon of the case, as a matteg



| .Ig

of facts, under the next Para no 05 of the same judgment of Supreme,

- Court of Pakistan, in- pursuance of observatlon/guldance of Apex;
court, the Writ Petltlon was decided by High Court on 25/03/2014 and

i -mstant service appeal is filed under the same law.

That - under the law provincial assembly has no power to change the
-nature of constrtutlonal rlghts/Artlcle nor pass a.ny Act whrch is
against to any Article of Constitution and the impugned Act cannot be‘ o
passed in the presence of Article 25 of the Constxtutron and such '

: law/matters was deC1ded by the Learned larger bench of Supremei

. Court in (1991 SCMR 1041) (relevant at para 33 page 1092), Further.! |

more all necessary pames are arrayed in service appea] and same'
- appeal is directly filed. under the speerﬁc law as demded by Hrgh
| Court in Writ Petition on 25/03/2014 which is bmdlng upon ”

respondents and attained its ﬁnahty and never challenged by

J respondents before proper forum on the questlon/pomt of necessary
party, respondents when raised objection have forgotten vital aspect'
of the relevant law that this Honourable Tribunal had been estabhshed :
under Article 212 of the Constltunon and has its power to. deerde the,

issues of term and condition of the service between crvrl servants &l.
: Department and Governor KPK is not represent department
Slmllarly this Honourable Court has not writ power under Artrcle 199

 ofthe Constitution. »

That respondents stated the factual position of the case t;efore passing:
he Judgment dated 25/03/2014 passed by Peshawar High Court, but™
they did not point out any law, or gave any thing that how appellantf

- can be restricted from his legal right on the subject ? | whrle rt was'_

demded on 25/03/2014 and High Court held that remedy by way of
service appeal before the Service Trlbunal is available to the

aggrleved person (appellant) against the lmpugned Act,

. respondents side tracked the real i issue, because they have no defense -

o .. inthe presence of law, settled by Supreme Court and ngh Court




' That respondents did not submit their reply to-the point and tried to

~hush up the. matter, factually case of appellant is quite clear and filed

according to law decided by Supreme Court of Pakistan and' the

Peshawar ngh Court Abbottabad Bench, and the J unsd1ctlon pomt of

......

jaw on the subject subjudrce before this Honourable Tribunal, is

£inally settled by larger Bench of Supreme Court of Paklstan in. her

reported Judgment (1991 SCMR 1041) (relevant at para 33 page

: 1092), after the relevant law, respondent have no way to deny the '

rights of the appellant in any way.

That Appellant seeks the leave of this Honourable Tribunal to request

additional grounds accordmg to situation at the time of arguments

| ON (;Room)s

-

- a—c) That the reply of the respondents are totally 1ncorrect and ambrguous

: also not relevant to the points raised in the appeal, appell»ant relterated

B d-h)

the position taken in Para a-c of his appeal.

That the case of appellant is very much clear and it is directly based

~ on Supreme Court Judgment and comments of the respondents are

T ,totally incorrect, also not relevant to the points raised in appeal, and it

" --is admitted facts that reply of respondents is totally-incorrect and

¢laim of appellant cannot be-denied by the respondents inrthe presence

. of Supreme Court Judgment as referred above, thus the poSition taken.

in Para (d-h) in appeal by appellant is reiterated.

It is humbly prayed that this appeal. may kindly be accepted along w1th all

o back benefits. .
~ Dated 16/05/2016

It is \Ieaﬁed that contents of instant rejoinder is correct and true accordmg fo

“my best knowledge’ and belief and nothing has been suppressed from this

Honouvalole;Tnbunal
- Dated 16/05/2016

-

Appellant in person




A | KHYBER PAKHTUNKHWA All communications should be

addressed to the Registrar KPK

SERVICE TRIBUNAL feioyname. " ™
. Ph:- 091-9212281
2.7~ PESHAWAR Fax:-  091-9213262

No. ISt pated: <79 j2017

*******************************************************************************

To,
| The Advocate General,
] | | Govt. of Khyber Pakhtunkhwa Peshawar.
Subject:- ' NOTICE UNDER ORDER XXVII-A OF CODE OF CIVIL
PROCEDURE, 1908, IN SERVICE APPEAL NO.582/2014 TITLED
“MUHAMMAD FAYAZ AWAN-VS- SECRETARY FINANCE
DEPARTMENT GOVT. OF KHYBER PAKHTUNKHWA AND
OTHERS ’
Sir, , |

| am directed to refer to the subject noted above and forward
herewith copy of a:m order dated 22/8/2017 of this Tribunal passed in titled case for
assisting this Trib:unal in the said case on the date fixed i.e 19/10/2017 at Camp
o
Court Abbottabad.,

|
: Yours sincerely,

| | | o] C \m

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR.

No & date even ab!ove.

Copy forwarded to:Additional Advocate General Service Tribunal Peshawar.

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR .

W e
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¥ BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No:___ 582 of 2014

Muhammad Fayaz Awan S/O Muhammad Urfan, Junior Pharmacy
Technician, Ayub Teaching Hospital, Abbottabad. R/O: House No K:
240/10, Kunj Jadeed, Abbottabad

. Appellant
Versus

Government of Khyber Pakhtunkhwa through Secretary Finance Department
Peshawar and 05 Other.

‘ _ Respondents

APPLICATION FOR WITHDRAWAL OF INSTANT SERVICE APPEAL
WITH PERMISSION TO BRING FRESH IMPLEMENTATION PETITION
FOR IMPLEMENTATION OF JUDGMENT DATED 12/05/2009 PASSED
BY THIS TRIBUNAL (CAMP COURT ABBOTTABAD).

Respectfully Sheweth,

That appellant’s service appeal relating to advance Increments on his higher
qualification was accepted by this Honourable Service Tribunal on
12/05/2009 at Camp Court Abbottabad, during its implementation petition,
An Act “Khyber Pakhtunkhwa cessation of payment of arrears on advance:
increments on higher education qualification Act” (KPK ACT NO IX OF
2012 dated 15/05/2012) was promulgated/published by the respondents.

That appellant withdrew his previous execution petition, and challenged the
vires of impugned Act through instant service appeal, during its pendency,
the involved matter in the titled service appeal has been solved and settled
through writ petition, as Peshawar High Court has finally declared the said
Act as null and void and accepted the rights of appellant.

| That in the prevailing situation there is no need to continue the matters in the

titled service appeal and appellant wants to withdraw it with permission to

file fresh execution petition under the law.

It is therefore humbly prayed that this application for withdrawal of
service appeal with permission to bring fresh execution petition may
graciously be accepted in the interest of justice.

Ww

Dated 2/ /03/2018 | (Muhatmmad Fayaz Awan)
: Appellant Inperson



