. 581/14 - .

21.03.2018

f

Appellant present in person and Mr. Usman Ghani, District

- Attorney alongwith Saquib Shahzad, Assistant and Malak

Muhammad Haroon, AAO for the respondents present.

The appellant submitted an application for withdrawal of
the present service appeal with permission to submit fresh
implementation petition for implementation of the judgment

dated 12.05.2009 passed by this Tribunal.

The learned District Attofney objected to that part of this
application in which the appellants seeks 'permission for

implementation of the judgment of this Tribunal, inter-alia, on

the grounds of limitation and resjudicata. In this appeal;:
appellant haé challenged the vires of Act No. IX of 2012 Ae‘ind' ;
th‘at vires to the extent of retrospectivity has been decided by
the Worthy Peshawar High Court in Writ Pétition No. 913-
P/2014,A, decided on 08.6.2017. Accordi_ng to tﬁe appellant after
that judgment his grievance has been redrésé_ed ze’l_nd he can file a
fresh applicéltion for the execution of the ju:(igment of 2009

which was not executed due to that Act.

Since a question of law is involved which can be .-

determined by the executing court only. I—Iow'ever,_ this Bench .*.

has no objection on filing of execution 'petitidn subject to all

legal and factual exceptions.

Consequently, the present appeal is' dismissed as

withdrawn. The appellant can seek all his ]ega{l rights available

- to him under the law. File be consigned to the record room.

ANNOUNCED

21.03.2018

: -Aﬁfi';x’: A
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. 21.02.2018 Appellant in person and Addl. AG alongwith Sohail Ahmad
Zaib, Assistant for the respondents present. Appellant seeks

adjournment. To come up for arguments on 21.3.2018 before the D.B

court, Abbottabad.
Mefhber

Camp court, A/Abad.

T T




R RN ,
-.,'-5«{-.-“".‘;‘ HIER LAY
Too e m T Mmay W >

Lo <o 719.10.2017 Appellant in person and Mr. Kabeerullah Khattak, -Addl.

Advocate General alongwith Mr. Muhammad Biial, Deputy District ;
Attorney and Sohail Ahmad .Z.aib, Aséistant for the respondents |
present. The learned AAG seeks adjoumment.f To come up for .

arguments on 21.11.2017 before the D.B at camp court, Abbottabad. -

N/

S 44 i
T o { Member - - Camp| court, A/Abad.

0 21.11.2017 Appellant in person  and | Adal. AG alongwith Sohail

' | | Ahmad Zaib, Assistant for the respohdents present. Learned AAG
seeks adjournment on behalf of Advocate G'enéral and submitted

before the court that on the next date, the learned A.G will argue

the case. Adjourned. To come up for arguments on 18.01.2018

before the D.B camp court, Abbottabad.

Member - Camyp court, Abbottabad.

113.01‘.2018 Appellant in person and Mr. Usman Ghani, District Attolmey
al@ngwith Sohail Ahmad Zaib, Assistant for the’ respondenfs
present. Appellant seeks adjournment. Adjourned. To -come‘ up for
arguments on  21.02.2018- before the D.B at camp court,
Abbottabad.

;Mimber o Camp Court, A/ABad '




2
L
J

-,"‘ ' :;’i“,&:i:." ‘ | . ‘
' B }7.08.2016 - Appellant in person, M/S Ziaur Rahman, ATH and Amjad
s . © Ali, Assistant and Malak Haroon, AAO  alongwith Mr.

0 21.022018  Mubgspeiasht Sidgigeen aSrdGRddforA@mmgmﬁdanhmpmﬂnad
Informed the Trlbu(%al that the issue lﬁertaumn allglt%eeifs

ZaibpPhssplknetRintly EESRORISNSE BTSNt sgpeliant

adjo0d¥ABAE im:&;mtq) dor Highsrehidunat®hal ZQhSlH‘efarmmeABtB
o 2012 is pendmﬁ1 cfore the ‘august Supreme Court of Pakistan.
at CaRRGOHEY AR nment. Adjourned for final hearing on

15.2.2017 before the D.B at camp court, Abbottabad.
Member Chairman

Camp court, A/
m C n

Member Camp court, A/Abad.

15022017 , Appellant in person, M/S Muhammad Irshad, SO,
| Saquib, Assistant and Anwar Ahmad, Assistant alongwith

Mr. Muhammad Siddique, Sr.GP for the respondents

present. Duce to non-availability ol*D.B arguments-could not

be heard. To come up for final hearing on 22.08.'2017

before the D.3 at camp court, Abbottabad.

Camp Court, A/Abad

22.08.2017 . o Appellant in person and Mr. Muhamma‘d‘ Bilal, DDA
alongwith Amjad Ali, Assistant and Malak Haroon, AAO for the
- respondents Iﬁresent. To come up for arguments alongwith connected

, éi)peal No. 582/2014, on 19.10.2017 before the D.B at camp court,

Abbottabad. |

'
Member

Canip court, A/Abad




21.04.2016

16.05.2016

None is present for the appellant. - g
Muhammad, SO, Muhammad Arshad, SO and A31f Mahmood‘sf‘-.
Asstt. alongw1th Mr. Muhammad Siddique, Sr. GP for'thmi“
respondents present Written reply by respondents: No 2 t 5
submitted. Written reply of respondent No. 1 has already been

&

submitted. The appeal is assigned to D.B for rejomder and ﬂnal
hearing for 16.05.2016 alongwith connected appeals .Nllo"'.
577/2016 etc. at camp court, Abbottabad. B |

Charfman i -
Camp court, A/Abad .'
l" ; C

N
]1 :

Appellant in person and Mr. Muhammad Arshad SO

alongwith Mr. Muhjammad Siddique Sr.GP for the respondents
present. Rejoinder submitted. Appellant requested for adjournment

Adjourned for final hearing to 17.08.2016 before D.B at camp court
Abbottabad.

NlerEber Ch &

agman .
Camp court, A/Abad,‘ o

an



19.08.2015 "Appe.llan‘t in person and Mr.Irshad Muhammad, SO
alongwith Mr. Muhammad Tahir Aurangzeb, GP for all |
. respondents present. Written-reply not submitted. Requested for
adjournment. Last dpportunity granted. Adjourned to 16.11.2015

for written reply/comments before S.B at camp court A/Abad.

Chginta
Camp Court Abbottabad
16.11.2015 ~ Appellant in person and Mr.Muhammad Irshad, S.0 for

respondent No.l alongwith Mr.Muhammad Siddique, Sr.G.P for all
respondents present. Comments submitted by respondent No.i while

learned Sr.G.P requested for further adjournment on behalf of remaining

S

1

respondents. Last opportunity extended. To come up flor written

reply/comments on behalf "of remaining respondents No.2 to 6 on

17.2.2016 before S.B at Camp Court A/Abad.

N Chaffman

Camp Court A/Abad.
17‘_02‘201 6 None present for appellant. M/S Muhammad‘Arshad, S.0
and Muhammad I[rshad, S.0O alongwith Mr. Muhammad Saddique,
Sr.G.P for respondents present. Written reply not submitted
déspite last opportunity. Requested for further adjournment. Last
opportunity is extended subject to payment of cost of Rs. 500/-
which shall be borne By respondents No.2 to 6 from their own
pockets. To come up for written reply/comments and cost on

21.4.2016 before S.B at Camp Court A/Abad.
Ch?r?nan

Camp Court A/Abad

po—-L)
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- 'l.’l.1112014' T Appellant present m person The Trtbunal is: mcomplete To come . :lF
, up for prellmmary hearmg at camp court A/Abad on 20. 04 2015 S

| 2642015 Appellant mﬂ‘ .‘person".‘ :p—resent' ’.Record ‘peru'sed_‘i- ‘
R '. _._accordmg to’ Wthh thlS Tnbunal “has. granted advance'.'»‘_-. g ,
.":"'.’_'mcrements () appellant vrde Judgment dated 1252009 * .~
s S o "whrch was annul]ed through enactment passed by Provmc1al o
e .'_[,r'_:'-}-‘Assembly s the Khyber, Pakhtunihwa Cessation of Payment.

TR of ‘Arrears on’ Advance Increments on ngher Educatlonal'i

. Quahﬁcatlon Act, 2012 The appellant has challenged the

,j:"'i.‘::';v1res ‘of the sald Act Identlcal appeals mcludmg serv1ce,’

' _appeals No 901 to 903 of 2014 have already been admltted.' h

:V.(‘.f:to regular heanng R ‘
Poin’ts urged need consnderatton Admtt Subject to R :
‘ deposrt of securtty and process fee w1th1n 10 days ‘notices be B o

,'.."f“.lssued to the respondents for wntten reply for 15 62015. L
S »:_‘.before S B at Camp Court A/Abad SRR

5 Crifrman: R
Camp Court A/Abad IR

o o ~15."_6.2015‘ . . Appellant in. person and Mr Jamshed Awan Asslstantg )
R T IREEET .".‘(llt) alongwrth Mr Muhammad BllalGP for respondents':’ s
R . “ L ‘present Requested for adjoumment To come up for wntten".,i". »

' , :'.:_;g;‘.f-j_-jreply/comments on 198 2015 before SB at camp court cel
SRR S A/Abad T VL L e :

Camp Court A/Abad e




Form- A
' | - FORM OF ORDER SHEET
) / Court of : |
Case No. 581/2014

Date of order

S.No. Order or other proceedings with signat'ure of judge or Magistrate
, | Proceedings : B ’ '
1 2 3
1 © 24/04/2014 The appeal of Mr. Muhammad Daud Qureshl
resubmltted today by him, may be entered m the Institution
register and put up to the Worthy Chairman for preliminary
hearing. b
REGISTRAR |
L ~5- “\ This case is entrusted to Touring Bench Abbottabad for

prellmmary hearing to be put up there on . / 7///" /9
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The appeal of Mr Muhammad Daud Qureshi son of Masood-ur-Rehman Junior Pharmacy
Technlaan Ayub Teachlng Hospital A.Abad received today i.e. on 08 .04.2014 is incomplete on. the

’ ‘ (_ﬁhu. ' follo_wlng score which is returned to appellant for completion and resubmission within 15 day.

Copy of departmental appeal is not attached with the appeal w'hich may be placed on it.

No. iZ Z /S.T,

Y g gOH J201a.

Mr. Muhammad Daud Qureshi - appellant

SERVICE TRIBUNAL
- KHYBER PAKHTUNKHWA
~ PESHAWAR.

Resubmitted with the remarks/request that impugned Act (KPK ACT NO
IX OF 2012 dated 15/05/2012) was promulgated and appellant withdrew his-
o execution petition pending before KPK Service Tribunal, with a view to
. - challenge the vires of said Act through Writ Petition. - |

Initially appellant challenged it, in Constitutional Petition (Writ
Petition) before High Court and on 25/03/2014, the Honourable High Court
decided the law point in this respect at Para 04 of the its judgment that
Service Tribunal has its own jurisdiction to decide the matter involved in
said Act. Thus instant Service appeal is filed under the High Court Order |

| Moreover the requirement of departmental appeal u/s 4 of the KPK
Service Tribunal Act is not possnble as ﬂnal authorlty for promulgatlon of

denértment who entertamed such departmental appeal, and the said issue is.
- resolved by High Court in judgment dated 25/03/2014 which is already
| annexed Wlth appeal as Annexure E. -

Under the above circumstances it is requested that instant service appeal
may please be fixed for fumher legal process before Honourable Tribunal.

| BN >_\\q\>,;\g |

MW\MM ;BO\LLA &W@%ﬁ\"
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S BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
e PESHAWAR.

, o o | ' AServiceAppealN'o: 58/ of 2014

Muhammad Daud Qureshi S/O Masood Ur Rehman, Junior Pharmacy |
Technician, Ayub Teaching Hospital, Abbottabad. R/O: House No (1452) -
Behind Masjid Abu Bakkar, Khola Kehal, Teh; & Distt; Abbottabad.
_Ap.pellant"
Versus

Government of Khyber Pakhtunkhwa through Secretary Fmance Depanment

- Peshawar and 05 Other.
' , Respondents
SERVICE APPEAL
INDEX
S.No | DESC: OF DOCUMENTS | ANNEXURES | PAGENO
1 Memo; of Service Appeal =~ e lto5
2 Copy of Service Appeal No 759 of A 6109
12008 . | |
3 Copy of relevant pages  of - B . T 10to 14
Judgment Dated 12/05/2009 | . S ‘
Copy of Act (KPK ACT NO IX C 15t0 17
' OF 2012 dated 15/05/2012). ' ,
4 | Copy of Service Tribunal Order | D 18
- passed in execution Petition o S
15+ |Copy of Peshawar High Court . E | - 19t0 27
order dated 25/03/2014 |
Dated 05/04/2014 | ‘(Muhammad Dalid Qureshi)

- Appellant in person




'~ '®# BEFOREKHYBER PAKHTUNKHWA SERVICE TRIBUNAL
LR PESHAWAR.
S Service Appeal No:_ D 8/ of 2014

Muhammad Daud Qureshi S/O Masood Ur Rehman, Junior. Pharmacy
~ Technician, Ayub Teaching Hospital, Abbottabad. R/O: House No (1452) Behind - -
Masjid Abu Bakkar, Khola Kehal, Teh; & Distt; Abbottabad. o

Ap’pvellar.lt

Versus

1 Goverriment  of Khyber Pakhtunkhwa through

ecretary Finance
Department Peshawar. '

2 Government of Khyber Pakhtunkhwa through Secretary Health ‘-
Department, Peshawar. : '

I "\7“»

3 Director General Health & Services Khyber Pakhtunkhwa, Peshawar .

4 Chlef Executwe Ayub Medlcal Complex Abbottabad

S : 5 Medical Supermtendent Ayub Teaching Hospital, Abbottabad

6 Director Finance, Ayub Teaching Hospital, Abbottabad. . -.
' S : o . Respondents

_ 'SERVICE APPEAL IS BEING FILED WITH OUT DEPARTMENTAL .APPEAL '

- WHICH IS IMPOSSIBLE IN THE CIRCUMSTANCES OF THE CASE AND THE
.SAME LAW POINT IS ALSO DECIDED BY THE PESHAWAR HIGH COURT :

, ABBOTTABAD BENCH IN WRIT PETITION NO 159 A OF 2014 FILED BY
'APPELLANT AND OTHERS AGAINST THE IMPUGNED ACT.

 APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT 1974, AGAINST THE - IMPUGNED
“KHYBER PAKHTUNKHWA ACT NO. IX of 2012” (KHYBER .
PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL_“
l1M;l]‘QUALIFI@MIOl\I ACT, 2012) WHICH IS UNCONSTITUTIONAL,




(73

 WITHOUT LAWFUL AUTHORITY, ARBITRARL, PERVERSE
DISCREMINATORY’ AGAINST THE PRINCIPAL'OF NATURAL
JUSTICE AND INEFFECTIVE UPON THE APPELLANT’S RIGHTS
OF ADVANCE INCREMENTS, GRANTED IN SERVICE APPEAL |
NO 759 OF 2008 ACCEPTED BY KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PASSED ON 12/05/2009 ALONG WITH ALL -

' BACK BENEFITS WITH EFFECT FROM HIS RELEVANT DATE OF
CLAIM. |

|

PRAYER:— - i ,

ON ACCEPTANCE OF THE INSTANT SERVICE APPEAL,
DECLARED THE SAID ACT (KHYBER PAKHTUNKHWA ACT
NO.IX of 2012) AS ILLEGAL UNCONSTITUTIONAL .
INEFFECTIVE UPON THE APPELLANT’S RIGHTS OF -

- ADVANCE INCREMENTS  AND RESPONDENTS BE
GRACIOUSLY DIRECTED TO GRANT RELEVANT" ADVANCE
INCREMENTS (ALREADY DECIDED ON 12/05/2009) TO THE
APPELLANT WITH EFFECT FROM THEIR RELEVANT DATES
OF CLAIMS WITH ALL BACK BENEFITS. |

|
Respectfully Sheweth, .t ’
|
I

1) That appellant bemg Junlor pharmacy Techn101an was granted'
| advance Increments on his higher quahﬁ[catlon (six advance

Increments of MA/MSc instead of two and four advance Increments

of BA/BSc instead of two) on the basis of acceptance of his 1nd1v1dual

' Service Appeal by this Honourable Service TrlbunaI and passed a

consohdated‘ judgment on 12/05/2009 at Can|1p Court Abbottabad,

‘Copy of service appeal and relevant pages of Jll'ldgment is annexed as

“Annexure “A” & “B”. o ’

4 l

2) That when respondents after passing long tune did not unplement
 the ex1stmg judgment of Serv1ce Tribunal, appellant filed execution
petition before this ‘Tribunal, but an Act v‘?Khyber Pakhtnnkhw'a |

ceSsation of payment of arrearslon a'dvance!"increments on higher

education qualification Act” (KPK ACT NO IX OF 2012 dated




I
‘a )

-

g

b)

15/05/2012) was promulgated/published by the respoﬁd’ents. Copy of

Act no IX is annexed as Annexure “C”.

~ That appellant withdrew his execution petition with the reason, to

challenge the vires of impugned Act -through ‘Constitution Petition

(Writ Petition) before Peshawar High Court. Copy of Service Tribuna-l |

Order passed in execution Petition is annexed as Annexure “D”.

That appellan‘.[‘ and others challenged the vires of ifnpugned Act
through the Writ petition before Peshawar High Court Abbottabad
Bench, which was decided/disposed of with the law relating to

jurisdictional matters in the prevailing issue, and High Court held that

remedy by way of service appeal before the Service Tribunal is

available to the appellant against the impugned Act. Copy of | High ',

i
‘1

Court Order i1s annexed as Annexure “E”

" That in pursuance of law as decided by High Court in appel-lant’s Writ

Petition, the instant service appeal is being ﬁled with out. departmental

- appeal, as under the law, it is not possible because the is no appellate

departmental authorlty available, above the Governor KPK who is the

.promulgating/issuing final authority of impugned Act, Hence this

Service appeal inter alia on the following Grounds.

‘Grlounds |

That it is undoubted fact that respondents illegally snatched the legal
rights Qf the appellant in an uncivilized way ina very haste manner,

which is against the equity and there is no single example is available -

-in'the civilized society.

That it is admittedly proved that Service Tribunal passed its judgment
on 12/05/2009 and respondents did not 1mplement it after passmg long

perlod of 04 years, ImMOreover Serv1ce Tribunal accepted the 267

~ service appeals.through said single Judgment dated 12/0.5/2009, while

| N N - ' - e -' o
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d)

g)

- h)

(o}

90 % of cases has already been impleinented thus - gross

_ dlscrlmmatory treatment is involved in the case of appellant and the .

said Act is agamst Artxcle 25 of the Const1tut1on

That the action of respondents is admittedly arbitrary capricilous

‘unjust and against all norms of justice and against Tribunal Judgment

“and order as well as constitution of Pakistan.

That impugned Act (Khyber Pakhtunkhwa Act No IX) is admittedly

against the Article 25 of the Constitution as well as. Constitution it .

self, accordmg to said Act advance increments taken before issuance” .
of Act (15/05/20]2) would be legal, correct and valid but the same

r1ghts of advance increments (execution Petitions) would stand abated

as per impugned Act, Such kind of target date of any Act/Notification

'/Memqrandum/letter is not only illegal, ‘against law but a‘léo againét
tha Constitutional rights of the petitioners and in _th.i‘s_ respect the |
Learned larger bench of Supreme Court decided the :s'al_ne matters in
(1991 SCMR 1041) (relevant at para 33 page 1092) thus liable to be
declared illegal. | | | -

That under the~laW provincial_assembly has no power to change the

nature of constitutional rights/Article nor pass any Act which is

| against to any Article of Constitution and the impugned Act cannot be

‘passed in the presence of Article 25 of the Constitution.

That Constitution cannot allow pick and choose types of colourful

~ activities between the citizens thus impugned Act is uﬁconst_itutional. o

- That it is an admltted fact that under questlon Act is the matter of

great public 1mp0rtance

That appellant, who is once again dragged intol_iitigation, that his

_grievances have been solved completely by thisjHonourable Tribunal _

by accepting his service appeal on 12/05/2009, but respohdents |

published an illegal impugned Act; thus the "c.on‘duct of the




, Honourable Trlbunal

respondents is uncivilized in the civilized society and as such requires

indulgence of this Honourable Tribunal by aiwardirlg appropriate -

punishment to the respondents

It is, therefore, respectfully prayed that on acceptance of the insta'nt'.‘ . -.
‘Service appeal, this Honourable Tribunal may please be declared the said

- Act (Khyber Pakhtunkhwa Act No. IX of 2012) as illegal unconsti'rutional

and .respondents be graciously directed to grant advance increments of

- (B.A/B.Sc &'M.A/M.Sc) to the appellant with effect from his relevant dates
* of claims, decided in service appeal no 759 of 2008, with all back benefits in

the interest of natural justice.

Any other relief for which the appellant is entitled, énd the same is rlet

asked/prayed specrﬁcally, may very klndly be granted in favour of the_
-appellant ‘

Dated 05/04/2014 . ‘ , (Muhal%%reshi)
. - Appellant in person

| e ) —

Affidavit

I, Muhammad Daud -Qureshi -S/0 Ma'sood I'Jr Reﬁmaﬁ, Junior =
, Pharmscy Technician, Ayub Teaching Hospital, Abbottabad. R/O: House‘_
No ('1452)'Behiﬁd Masjid Abu Bakkar, Khola Kehal, Teh; & Distt; g
. Abbettabad do here by affirm on oath that contents (})f instant appeal is

correct and true according to my best knowledge and befllef and nothing has
. been suppressed from this Honourable Tribunal and thrs instant appeal is

| "'-ﬁrst appeal & same nature of any other appeal is not pendmg before'

b

)
Ll

}.

.o ‘ - "
| (Muha%reshi)f

Appellant in person.
DEPONENT

Dated 05/04/2014

i
Senerawtas o

R
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BEFORE NWFP SERVICE TRIBUNAL PESHAWAR.

"
A

© Service Ap\peaﬂ No: of 2008

Muhammad Daud Qureshi $/0 Masood Ur Rehman, J unior Pharmacy T echnician, Ayub

Teaching Hospital, Abbottabad. R/O: House No,(1452) Behind Masjid Abu Bakkar,

~ Khola Kehal, Teh; & Distt; ABBOTTABAD
B Appellant

Versus
Medical Superinténdem, Ayub Teaching Hospital, Ahbottabad.

Director Finance, Ayub Teaching Hospital, Abbotmbad.

Chief Executive, Ayub Medical Complex, Abbottabad.

‘Director General, Health & Services, N.W.F.P, Pes"h:awar..
Govt of NNW.F.P Health Depéu’tﬂnt&ﬂ&, Peshawar.

[P PR S PR

Secretary to
Secretary to Govi of MN.W.F.P, Finance Department, Peshawar.

- .

PO

Bespb‘ndéms

Appeal under Section 4 of NWEFP Service Ti‘ii)unal Act 1974,

der dated 23/@5_/2@08, issued under no 7055

against the‘impuamd Or
no 01, whereby appellant’s

Estt/PE/ATH by responde_m
04/2008, For grant of 06 Six advance

representation, ‘dated 21/
‘increments of MLA Enstéad of Z(éuﬁi'eaaly granted) with effect from

dvance imrements of BA imstead of 02

13/11/1997 And 04 Four a
.om 08/02/1993, with all back benefits on

: (aire_ady'given) with effect {1
the basis of Pauja 5() (b) of the Notification No FD ;(PRC) 1-1 /89

dated 11-08-1991 ixsénied by (re§15011dent no 06) Finahcevbepattment_ _
pursuance of Judgments/Law passed by

. : ) A ' N.W.F.P, Peshawar, and in
s / / Supreme Court of Pakistan, was refused.

PRAYER

It is. respectfully prayed before this Honourable Tribumal that the
instant appeal may. gracious be accepted, impugned order dated 23/05/2008,
1o and the appellant may be

~ issued by respondent No 01 may be set aside
-granted 06 advance increments of MA instead of 02 w.e.£.13/11/1997 and 04
advance increments of BA instead of 02 w.e.f. 08/02/1993 (total 06 more) with
ali back benefits : o
Respectfully Sheweth,
FACTS S
ctment on 03/10/ 198
in BPS No 09 an

f Service Structul

1) That appellant was. appointed as a Dispenser in Health Depa

in BPS No 06, after that post of applicant was- upgraded

renamed as Junior Pharmacy Technician on the basis 0




R e
e e -

3)

4)

Notification dated 25/’)8/2006 Now a-days applicant is working . as Tuniar

Pharmacy. Techmuan in BPS No 09 at. Ayub Teaching Hospﬂa} Abbottabad. | A

'Cemhccue in IhlS ](,S['JCCI issued by Concerned authority is Ammexed as

Annexm’e A,

That appellant was passed !m A i-xamnmllon before his Sc1 vice, and being F.A

he was granted 02 Advance Increments, similarly appellant duuno his service as

Dispenser, was passed his BA Examination on 08/02/ 1993 and was entitled for 04

“advance incr ements but was granted only 02, appellant was Aalso passed hlq M.A

examination on 13/11/1997 and he was enmled for sm 06 ddv*mcc mcxemenls but

only given 02 Advance Increments, Due to Entitlement, apphcant refers Para 5
(1) (b) of the Notification No FD(PRC)I-J./89 dated 11/08/1991, issued by the
(respondent no 06) Finance Department, N.W.F, P, Peshawar but the same was not

given by the respondents in their office routine matters until now. Copy of suid

Notification is Annexure B.

That appellant being Dispenser in Health Department was/is a member of Civil

Employees (BPS-1-15) of the PlOVlﬂCld] Government’ of N W.FP and was/is

entitled advance increments in pursuance of NOtIflCthlO]’l 11/08/1991 referred

above, whose Para # . 5, Clause ( b ) caters for the grant- of Six Advance

Increments Instead of 02 on "ltldl]‘llﬂ“ M.A/M.Sc and 04 advance 111c;ements of

' BA/B.Sc(instead' of 02) against Dispenser post because Presciibed Qll&]lflCdt!Oﬂ

of the said post was/is also Matric (SSC) So appellant waqhs entitled the same

and Respondents did not give his Consututlonal rights.

That respondents had w1ongly interpreted the Scheme of Advance Inaements '

given to the Civil Employees at Para No 05 of the Notification referred herein

- above (Annexure B) and appellant wasfis given heavy loss-of 06 Advmced

Inmements while appc]hnt was/is enuﬂed for 04 Advanced Incwmcnts for B A

and 06 for ML A, but he was only 02 for B.A And also 02 foq' M. A against the Govt

Policy contained in Notification/Circular dated 11/08/1991 wasfis ‘passed by .
" N.W.F.P.Provincial Assembly in their Budget Session 1991-92. |

'That Honourable Féderal Service Tribunal Islamabad hés aheddy dcc;ded the

same view on 0’%/11/1996 in Appeal No 449(R)/96, and after that on 9"

'Septembm 2003 Honourable Sup;eme Court of Paiustan upheld the same

]udcrment in her 1ep01ted Judamcnt (PLD 2004 Supreme Court 77) by
dismissing the Appeal No 1432 of 1997 wlhch was filed by the Fedeml Govt




< ‘ C0py of Judoment dated 03/' 171996 passed i in Apne’l] No 449(R)/96 by F.S.T, is
. annexed as Annexure C

6)  That now, In the MeanWiii}e, Honourable S-'Liﬁremle Court Of Pakistan has also

| decided the same. matters/view in CPLA Ne 525,526 and 590 of 2007 on ‘
19/07/2007,and ultimately declared  that- Employees (dppeflant) are also Entitled
for their Advanced Incs ements vwen in Para 5 (1) of Notification No FD(PRC)I—
1/89 Dated 11/08/1991 without any ch'moc/exceptxon Cop:es of Supreme (,oult

judgments are zmnexecl as Aﬁmemn‘e D & JE.

7); That appellant in the lthl of above Judcrments of the Supleme Couxt dated
% 09/09/2003 & 19/07/”’063 ‘submitted hls dcpartmentai 1eplescn.ta110‘n to
_respondent no 1 on 21/04/2008, received it by him under diary no 2245 dated-
22/04/2008, which was refused/dismissed by the respondentnol()l on 23/05/2008

and final/dismissal 01dcr was issued. Copy of Iep]esentahon 1s annexed as

Annexure F, and Impugned order is annexed as Annexure G, I—Ience this

-appeal inters — alia on' the followmo vlound and appellant’s appeal is w;thm 30

days from the 1efusai/dlom1ssal of his depaﬂment'ﬂ 1ep1esenrat10n

Grounds

a)  That the impugned order ddtbd 7?/0‘3/2008 passed by respondent no O] on appellant’s - .
tepresentation dated 2]/04/7008 is arbitr, a;y, unjust and against all the nor ms of _pustxce and

equity. Hence hable to set aside.

b)  That the impugned order dated 23/05/2008, is against law, facts of the case, afso ,.umms.t~
lettei and spirit of the Judgments of Honomable Supreme Court of Pal\tst“m(PLD 2004
Supreme Court 77) and dated 19/07/2007 passed in CPLA No 525.526 & 590 of 2007 and
also dated 29/01/2008 in Civil Review Petition No 216 & 217 of 2007.

¢). That the POliC)ll contained in Notification/Circular dated ll/()S/ 1991 at its Para 5 was/is .
‘passe,d by N.W.F.P Provincial Assembly in their Budgel Session 1991 <92 and then Hon, le

Governor dpplovecl the same and Finance Depaltmcnt msued the said (“ucuizu after

.

comp]etmg the legal tequuements

That all the Respondents neither have power nor any jurisdiction to change, withheld/deny

the Government Pohcy contained in Cucuhr/Nouflcalwn dated ll/08/199l and cannot. -

apply 'lccmdmg to their own wishes and whims agalnst the said policy.




e}

f).

g)-

h).

.

A

That the action of respondents i in 1efusmg the grant of advance increments to the appellant
on the basis of CllLU]al -:lared 11/08/1991 violated the Article 25,189 190 of the ‘

Constitution.

That the said Circular (Anpnexure B) was/is issued for Civil Provincial Employees of
N.WEFP (BPS-1-15) and appellant " being Junior Pharmacy Technici;in (Health
Departiment) falls unden the same and fully entitled for the relief of Advanced Incremeuts

of M.A (six) & B.A (fourjalon g rwith_ _back benefits as claimed by him.

That the case of appellant is the same nature in number of Incremetits in p"ufsuancé of Para
5 (l) of Notification, which was - decided by Supreme Court of Paklstzm on 19/07/2007
passed in CPLA Nos 525.526 and 590 of 2007 (Apnexure D & E).

3

Th'u under the law apchlant s cage is quite Clear after the Judgment passed m CPLA No
5?.5 526 and 590 ‘of 2007 by Supleme Court, and refusal/dismissal of appellant’s

representation is illegal . without jllllSdlCthll and unconstitutional.

That there is now no dispute available in the case of appellant as Honorable Supreme Court

of Pakistan has decided all the disputed matters involved in the instant appeal on
19/07/2007 . - '

That appellant’s service appeal is maintainable and appellant’s post was/is Dispenser/
‘Junior Pharmacy Technician and prescribed qualification of the said po'st was Matric and
appellant is now working in BPS # 09 against Junior Pharmacy Technician post and Instant

Case falis{under Para 3()) (b) of ll.u: Circular dated 11/08/1991(Annexure B)

It is there fore respectfully prayed that while setting aside impugned order dated

23/0572008 approved/issued by respondent no 01, and appellant’s appéal may kindly be acc_:epted .
and 4 advance increments of BA instead of 02 w.e.f. 08/02/1993 and 06 advance increments of

M.A instead of 02 w.e.f. 13/11/1997, along with all back benefits may graciously be granted to

the appellant in the interest of justice.

Appel_la}nt in person

Affidavit

I do here by affnm on oath that contents of instant appeal is correct and true according to

my best knowledge and belief and nothmg has been suppressed from this I-Ionounable Tr 1bunai |

and this instant appeal is first’ appea_l sa 136 nature of any other appeal is not pending before

'anourable Tribunal

’(
(Muhammad Daud Qm eslu)
DEPONENT




~ Appeal No. 1276/2007

Date of institution — 27.12.2007
Date of dec1310n - 19 05 2009

Muhammad Akram S/O Slk'mdar Khan C T. Teacher, Government High. Sehool
Kuthwal, Abbottabad‘...... ................................................ ....(Appellant)

v I VERSUS

District Coordination Ofﬁcer lxbbo‘ftabad

‘Executive District officer (S &L) Abbottabad.

District Accounts Officer, Abbottabad.

- Director' (S&L) Department, Peshawar. K
Secretary to Government of NWFP (S&L) Departrnent Peshawar
Accountant General NWFP Peshawar.

; Secretary to. Government of NWFP Fmarrce Department Peshawar

At

Appellant in person present.

ABDUL JALIL MEMBER Thls Judgment/order will dlspose 01 this
/ Service Appeal No 1276 of 2007 by Muhammad Akram and the followmg Serwee
Appea s. The reason is that the broad facts and the legal issues in all the belcm

mentioned appeals are the same, and need eonsol dated Judgment and jomt d}sposal

'\ - Sr. No. . Appeal No. Namc Ol appcllant

1277/2007 o Saxdur Rahman, -
1278/2007 ‘ Munibur Rahman,
1279/20()7 B Mﬁhammad Siddique,
01/2008 Maroof Khan

02/2008  Amjad Hissain Awan

ArshadAlam AGP ............. e ForreSpondents o

MR. ABDUL JKLIL ....................................................... MEMBER

MR. BISMILLAH SHAH. oo e MEMBER. |
JUDdfv'[ENT. |

B T
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595/2008

596/2008

597/2008

1598/2008

599/2008

- 680/2008

681/2008
682/2008
714/2008
715/2008

716/2008 -
717/2008,
718/2008

739/2008
759/2008
760/2008
798/2008
812/2008
813/2008
814/2008

815/2008
© 816/2008

817/2008

- 819/2008

820/2008
821/2008

822/2008

823/2008

824/2008

825/2008

©826/2008
~827/2008
"828/2008
8292008
853/2008
8542008

Abdur Razzag,
Abd-ulriRéézéq,

" Shaukat Ali Abbasi, |
- Abdul Hamid Lodh,
Umar Khatab,

L8]

Abdul Majid =
M__li_hammad Sa]éem,
Bashijr Ahmad,

- Mazhar Khan, - ‘

'Muhammad 'Saeed, -

Manzoor Ahmad,

Zulfiqar, |

Sardar Irshad Al
‘-Khurs'heed Ahmad,

Muhammad Daud Quresh1 .

Muhammad F ayaz Awan
Naheem Akhtar,
Muhammad Siddique,
Saj j;l;id Ahmad,

Abdul _Hémeed,

Raza Hussain Shah,
Shak‘eel Ahmad,

Muhammad Majid Mxrza .

Rab Nawaz

Alftar, . ‘ | '
Niaz Hussain,. .
Muhammad Igbal,
Jamshéd Khan,

_ Muhédmmad Shaf,

Muha’x_ninad Qasim,
Sajjad Ahmad, -
Gul Siraj,

. Muhammad Khursheed,

Mst. Zakia Sultana,
Mst. Sh';lhna_z,

: Mushtaq Hussain,

e ———

P ——




257, 504/2009

e

| Mnhainmad Shamraiz

258,00 505/2000 Ali Bahadur
o 259, 506/2009 Mithammad Haroon
. 260, 523/2009 Naureena Magsood

261, 524/2009 Yasmeen Akhtar

262 525/2000  Shabana Nazir

263.  '681/2009 Nighat Bibi

264, 682/2009 Waseem Sultan

265.°  683/2009. Bibi Hajra

266. 68412009  Abdul Razagq

2670 6852009 F.atlha Gul

2. The appellant of Serwce Appeal No. 1276 of 2007, contended that he 'was

appomted as untramed P.E.T. Teacher in Education Department on 27:6.1990. The
appellant being C T tratned was adjvsted against the C.T post.on 06 05.1996 on

regular ba31s He acqulred hlgher quahﬁcanon of M.A on 25.08. 1999. The

appellant was entitled to advance mcrements in the light of the Finance Department —~—

notrﬁcatlon dated 11.8. 1991. The same was not given to him: Some of the teachers -
‘came to lhlS Tribunal whose Service Appeals were dismissed in Service - Appeal No.
498 of 2006 dccxded on 24.4 2007 The August Supreme Court of Pakistan, while
-A demdmg C P.L.A No. 525 of 2007 and CPLA No. 526 of 2007 deotcled that all the
teachers were entttled to the advance mcrements like all other civil servants. On the

request of the appellant the same beneﬁt was not given to him. Hence he filed the

/ . present Serv1ce Appeal As already- menttoned the broad facts and the legal 1ssues
M/ in all other appeals are almost on the same lmcs |
3. The reSpondents contested the appeal and contended that e1ther “the

- appellants had not submltted appllcattons or thetr appltcatlons ‘were trme barred.

And thete was no judgment in lavou1 of 1he appellants.

‘a We heard the ar guments and perused the record
™
7]

The judg‘me‘nt in CPLA Nos. 525 0£2007 and 526 of 2'007I-is as under:-

; 3 Learned Additional 4dvocate ‘iGanera! attempted to argue that in

' view of the higher cale granted to. Elementary School Teachers in

-

i
i

L




. Lo | : o 10 e
Lo - pursuance of the circular letter dated 07.8. ] 991, whzch was persona! to
them, the petitioners would not be entitled (o the mcentzve of aa’vance
| mcremenrs gontemp[afed by circular letter ‘dated 11 8 1991 but he is
lwzable fo czte any principle of law or authority for placz’na f/"iS |
/m‘e) pretation. We Sfind r/mt w/ule cn‘cula/ /ettez dated 7.8.1991
' excluszvely a’eals wzlh the scales of | pay of School teachers in di ]j’erent
calegories, czrcu[ar letter dated 11 8. / 991, provzdes for the revision of
baszc pay scales and  grant of armual increments and advance
mcrements for all Provmcza/ czvzl servants in NWFP wzthoul‘ any.m-_..........__.,,....
exceptzon Since the feachers or the emp[oyees in Education Deparz‘meﬂt
‘.have never been expressly or tmplzedly excluded from the operaz‘zorz of .
the circular letz‘er view taken by t/ze Tribunal bemg erroneous cannof
be sustained at law. In fact, it 5ujj‘ers Jrom clear mzsconceptzon of law

and mzsconstructzon of the czrcular letter (Supra/ "

¥ - 1

While dxsposmg ofthe CRP No. 716 and ’)17 of 7007 in C P Nos. 575 and 576 of

2007, the Aucrust Supreme Court of Paklstan held - - , f?

hd T he learned Aa’dl Advocat‘e General has contended thaz‘ this C’owt.

LaS g3l
-y
D

whzle interpreting the circulars in quesnon has taken a view contrary to
.'.:_ e correct legal poszz‘zon accordmg 16 wlnch przvate re&pondem‘s were:
rzo| entitled to the benefit of advance increments. We are afrazd z‘he'
learned Addl A.G instead of pomtmg ouz any mistake of law and fact i in
the judgment made an attempt to re—open the case on merzrs T he scale:
of review s very limited and the pomf:; ar/readyy conszdez ed in Ihe
judgment under review cannot be al[owed to be re-agztaz‘ed in review

jurzsdzctzon These review petzt‘zons bemg without any substance are

accordzngly dismissed.” ‘_ ' S

While dlSpOSlng of Crl. O.P. No. 66 & 67 of’7007 it was held by the August
Supreme Court of Palqstan - S h -
The [eal ned Addl A G. has given an Z{}?dE} taking for zmplementatzon '

of the judgment of this Court within a perzoc’ of two weeks and in view

thereof this crzmmal original is a’zsposea’ of with the direction z‘hat the
i
|




b

i@f’g‘ﬁ" MO

i

Judgment should be unpleme/zZed in letter gnd spirit wzthm two weeks

under intimation to the Regzstrar of this Court.”

o

6. . In the above mrcumstances and in view of the Judgment in rhyme by

the Auoust Supreme Court of Pakistan and keeping in view the prov131ons of

‘Articie 189 of the Constltutlon of Islamlc Republic of Pakistan, we have no
other alternative but to declare that all the appellants, after ascertamment that
they are the persons similarly p}aced with the appellants who had previously
lltlgated and in whose favour the Judoment mentioned above was given by the
August Supreme Court of Palustan are entitled to the same benefits as have

been given to the- appellants of the Judoments quoted above. The appeals of

such sumlarly placed pcxsons after such ascertainment, stands accepted -

wﬁhout costs Each party will bear 1hc cost of the litigation.

7 , The official reSpondents in the above mentioned appeals as well as

the othe1 concemed officers/officials in the province are directed to follow the

above quoted Judgments in their true letter and spirit and WlthOut compelhno
1hc 1e5pect1ve right holdels to enter into mgatlon with the respect;ve official

respondents otherwise the costs of thelr litigation shall be recovered from the .

pay and pension as well as puson and -property of the defaultmg concerned

othccl lhough aftcx fixation of xespomlblhly on thcm as a result of proper

enqun'y

!
! N1
i

8 The remaining smnlarly placed persons may submit apphcatlons/

representatlons to their concerned authorlties directly, who shall have to decide

theIr cases as above wvthm a Ieasonablc tune.

AINNOUNCED.

12.05.2009. —
| | g
(BISMILL-'II SHAII) . (ABDUL JALIL)
-'  MEMBER. R - MEMBER. .

Je3 gf, CAMP COURT ABBOTTABAD.

@@F&m 9{-:
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CGOVERNMENT

 RHYBER PAEHTUNKHWA

‘Published by Authority
PESHAWAR, TUESDAY, 15TH MAY, 2012,

PROVINCIAL ASSEMBLY SECRETARIAT
KHYBER PAKHTUNKHWA

 NOTIFICATION ;i
Dated Peshawar, the 15th May, 2012. - o !

PYL I

No. i PA/Khyber Pakhtunkhwa/Bills/2012/20711.—The  Khyber Pakhtunkhwa
‘Cessation of Payment of Arrears on Advance Increments on Higher Educational Qualification
Bill, 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 8% May,
2012 and assented to by the Governor of the Khyber Pakhtinkhwa on 111" May, 2012 is hereby
published as an'Act of the Provincial Leglsiature of the Khyber Pakhtunkhwa. 7

THE KHYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION
ACT,2012.

(KHYBER PAKHTUNKHWA ACT' NO. IX OF 2012)

(first published after haviug received the assent of the Go verpor of the Kiyber
Palchtunkhiwa in the Gazette of the Kliyber Pald tunichwa
(Extraordinary), dated the 15" May, 2012).

AN
ACT
{o cease the payment of arrears accrued on accouut of advance fncremeuts on
. higher educatfoual qualification.

- WHEREAS advanee increments- liave been granted to certain Provincial
Government employees on the basis of acquiring or possessing higher educational
qualification over and above the prescribe educational gualifieation from time to -, -
time; 1 ' ' ’

893

i T e .

o



St
o

R PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MAY, 2012. /

' ANV WHEREAS tlie Provineial Govemment vide Notification No. (PRC)1-
/2001, dated 27.10.2001, had already discoutinued the scheme of advance
increments on higlier sducatioual qqa}iiication;

* AND WHEREAS dué to linancial constraints, it is not possible for Provincial

Government to pay ihe claimed and uiclaimed arrears accrued from the said
increments; - S

It is hereby enacted as follows:-

1. Short title, application and commencement.— (1) This Act mafy be called the
KKhyber Pakhtunkhwa Cessation of Payment of Arrears ou Advance Increments on
Higher Educational Qualification Act, 2012. - :

) ' ' i
%) 1t shall apply to all the employees of the Provincial Government, who

were eiftitled to received advance increments.on highex educational gualification.
. J
!

effect on and from 1% day of December, 2001.

2 Cessation of payment of arrears on advance increments on higher

educational qualification.—(1) _Notwithstanding anything contained ‘in any

decision, judgment and order of. any Tyibunal or Court including High Court .or

Supreme Court of Pakistan, for the purpose.of any claim for payment of arrears on
account of advance increments on higher editcational qualification sanctioned in
pursuance of any order, letter, office memoranda, rotification, instmctions‘and_
other instruments issued before 1.12.2001, such orders, letters, office memoranda,
notifications, instructions and other instruments shall be deemed to be nen-
existent, ceased or revoked and no further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of sueh claims pending

" in any Court or Tribunal ineluding High Court and Supreme Court of Pakistan
shall stand abated. - . '

(2) Any order xnade; instruction issued, decision, judgment or order of

any Court o Tribunal including a High Court or the Supremne Court, implemented

immediately before the commenceinent of this Act, shall be deemed to have been
validly made, issued and implemented by the date of commencement of this Aect,
and any amount already paid there-under on-aceotnt of advance inerements or
arrears thereof shall be deemed to have been validly paid and shall not be
recoverable from the recipient Government employees. o

@) It shall come into force at once and shall be deemed to have taken "
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KHYBER PAKH rUNKHWAGDVERN-M_ENT GAZETTE, EXTRAORDINARY. 15t Miw 20

012. 895
Mmemﬂ of Miicdﬁeuw if any difficult
provisions of this Aet, the Provineial

arises, in g,wmu effee{ to the
deem ]u%dn{ée}. talila,

Bevmnmcnt may make such m{lexs as it may
4, Repeal.- The Khybu Pakhthnldlwa Ce

Lmvanc'(‘ neremeuts on Higher Education

ssation of Payment of Arrears on
Palditunkhwa Omnmme NG. 1 of 2012)

al Qualifieation Ordinznce, 2012 (Khyber
§ hereby repealed.

BY ORDER OF MR. SPEAKER

" - PROVINCIAL ASSEMBLY OF KHYBER
3 - PAKHTUNKHWA

i i

! (AMANULLAH),

Seerelary
9* mqueml Assembly of Khyber Pahhtun] hwa

Printed and pnblished by the Manager,
Staty. & Pty. Depit., Khiyber Palhtunidiwn, I’\,sim\nr

——
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PESHAWAR

Implementation Application No /9\( of 2012.
IN
Serviee Appeal No: 759 of 2008.

Mubammad Daud Qureshi S/O Masood Ur Rehman, Junior Pharmacy
Technician, Ayub Teaching Hospital, Abbottabad. R/O: FHouse No
(1452) Behind Masjid Abu Bakkar, Khola Kehal, Tel: & Distt;
Abbottabad.

‘ Petitioner
Versus

Medical Suptdent, Ayub Teaching Hospital, Abbc*abad and % others.

Raspondents

PETITION FOR IMPLEMENTATION OF JUDGMENT DATED
12/05/2009 PASSED IN SERVICE APPEAL NO 759 OF 2008 BY
THIS HONOGURABLE TRIBUNAL WHEREBY PETITINER HAS
BEEN GRANTED 06 SIX ADVANCE INCREMENTS OF M.A
INSTEAD OF 2 (ALREADY GRANTED) WITH EFFECT FROM
13/11/1997 AND 94 FOUR ADVANCE INCREMENTS OF BA
INSTEAD OF 02 (ALREADY GIVEN) WITH EFFECT FROM

08/02/1993, ALONGWITIT ALL BACK BENEFI'ENS
a 'tj ',‘:‘ ;_‘: . ':\- z d . ) ' s T
¥y 5O 1 % 28012014 Petitioner in person :  Irs - ~
g R g I e ctitioner 1n person and Mr. Irshad Mubammad, Supdt. for
‘e ’ Iy :'..‘J o . / .
- 3 respondent No.6 with Mr.Muhammad Tahir Aurangzeb, GP for the
rg
_ e respondents present. Petitioner in implementation petition No.120 of
aa ’ A
- ‘“‘ o 2012 moved .apphcalion for withdrawal of the implementation petition
) on the ground that he is going to move the High Court and chatlenen
* .
S vires of Act of 2012, namely Act of Khyber Pakhtunkhwa for Cessation
\4 ol Payment of Arrcars on Advance Increments on acquisition of Higher i
. " . . . '
% N Educational Qualification.

In view of the above, this implementation/exccution petition is

disposed ol as withdrawn. File be consigned (o the rcuorcl.///'// AN

. 177

e TG -

ANNOUNCED %
20.01.2014 _ e

R—-
e ——
I —
w—




A\\/\\;\Qﬁm\&( Q, Nl @ ﬁ_/

o BEFORE THE PESHAWAR HIGH COURT ABBOTTABAD BENCH

Writ Petition No /_f ?\ﬁ 0f 2014

| 1) Muhammad Fayaz Awan S/O. Muhammad Urfan, Junior Pharmacy

Technician, . Ayub -Teaching Hospital, Abbottabad R/O: House No K:
240/ 10, Kunj Jadeed Abbottabad

2) Muhammad Daud Qureshi S/O Masood Ur Rehman, Junior Pharmacy
Technician, Ayub Teaching Hospital, Abbottabad. R/Q: House No (1452)
Behind Masjid Abu Balkkar, Khola Kehal, Teh; & Distt; Abbottabad.

3) Arshad Khan S/O Mir Afzal Khan C.T teacher Government High School '

No 3 (English Medium), Abbottabad R/o village, Ghumawan, Post Office
Nawan Shehr, Tehsil& District Abbottabad.

4) Samiullah S/O-. Gul Badshah Director Physical Education, Government

Higher Secondary School Nawan Shehr Abbottabad, R/O Village
Dallokhel Teh & District Lakhi Marwat, presently Nawan Shehr
Abbottabad o

5) Hafiz Muhammad Iqbal Khan Qmeshx S/0O Muhammad Yousaf Qureshi,
Theology Teacher, (T.T) Government Centennial Model Secondary (GHS
No 02) Abbottabad R/O: KL 166, Mohallah Upper Kehal, Tehsﬂ &
District, Abbottabad.

4 6) Qazi Masood-ur-Rehman S/0O Qaz1 Ghulam Jilani, (Ex PTC teachel) C.T
: - teacher, Government Middle School Khoi Maira, Haripur. R/O: Village &

G E /f ‘Post Otﬁce Khoi Nara, Tehsil & District, Haupur

, o 7) Nazira Begum D/O Jhangir Khan (w/o Jamshed Khan) D.M teacher
. 3 -~ Government Girls High School Kuthiala, District Abbottabad. R/O
' Vlllage and Post Office Kuthiala, Tehsil & District, Abbottabad

. er ' ' Pet1t10ne_1s
' /§ g9 o Versus :

» Government of Khyber - Pakhtunkhwa through Semetary Fmance'
Depaltment Peshawar. :

2. Qovernment of Khyber Pakhtunkhwa through - Secretary Health
f‘f"‘Department Peshawar. : :

|
3 Gove1 nment of Khyber Pakhtunkhwa through Secwtaly (Elementary &
Secondary Education), Department Peshawar.

4

4 Accountant Genera] Khyber Pakhtunkhwa Peshawar.

7"1‘(. Flre

%ot Genelal Health & Services Khyber Pakhtunkhwa, Peshawal
‘\ r)l‘ ? -

PQ r’)&%a g L. ”T &ﬂ

Abboticioy Peu” N
Authurieed Wndes Secars agrg e ,“




D

6 Director of (Eleménteuy & Secondaly Education) Depa1tment Khyber

- Pakhtunkhwa, Peshawar.

Chlef Executive, Ayub Medxcai Complex, Abbottabad
3

. Medlcal Supeuntendent Ayub Teachmg Hosp1ta1 Abbottabad.

-9 "Duect01 Finance, Ayub Teaching Hospztal Abbottabad

10 District Educatlon Officer, Elementary & Secondary Education.
Depaltment Abbottabad ‘
11 District Education Officer, Elementary & Secondary Eduecation .
: Depamnent Haripur. ‘
+ 12 District Accounts Officer Abbottabad
13 District Accounts Officer Hari 1pu1

Respondents _

 WRIT *_PETITION UNDER  ARTICLE 199 OF THE

CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN 1973,

FOR DECLARATION THAT “KHYBER PAKHTUNKHWA

CESSATION OF PAYMENT OF ARREARS ON ADVANCE

- | INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION

' ;‘MACT 2012. (KHYBER PAKHTUNKHWA ACT NO. IX of 2012) IS

INEFFECTIVE UPON THE RIGHTS OF THE PETITIONERS,

* UNCONSTITUTIONAL, WITHOUT LAWFUL AUTHORITY,
ARBITRARY PERVERSE, DISCREMINATORY AND AGAINST -

oy . THE PRINCIPAL OF NATURAL JUSTICE AND LAW AS
/ A__ | SETTLED BY SUPREME COURT AND INEFFECTIVE UPON THE

W | RIGHTS OF ADVANCE INCREMENTS OF THE PETITIONERS

- WHICH IS GRANTED BY KHYBER PAKHTUNKHWA SERVICE

 TRIBUNAL IN THEIR INDIVIDUAL SERVICE APPEALS WITH

. EFF FECT FROM THEIR RELEVANT DATES OF CLAIM
PRAY ER:-

ON ACCEPTANCE OF THE INSTANT WRIT PETITION, THIS
HONOURABLE COURT .BE DECLARED THE SAID ACT - |
(KHYBER PAKHTUNKHWA ACT . NOIX of 2012) AS i
: . ILLEGAL UNCONSTITUTIONAL AND D RESPONDENTS BE
J” GRACIOUSLY DIRECTED TO GRANT ADVANCE
QT \b\ INCREMENTS TO THE PETITIONERS WITH EFFECT FROM

e|CopyIEIR RELEVANT DATES OF CLAIMS WITH ALL BACK
BENEFITS. |




][N THE PESHAWAR HIGH COURT

Date of hearing

Judgmient é"ﬁefet* .

14

ABBOTTABAD BENCH

JUDICIAL DEPARTMENT

WP NO,ISQ-A.QE 2014

JUDGMENT' L

Petztzoner(s)(Muhammad F/az Awan and others)
Pet/tloner No 1 /n person ........ ' .". .........

,@_/m«zn‘ze

*****

.............

Ye) '(s)(Govt of KPK t‘hrough Secretary '
F/nance Department etc) '

MANZ@'@R' HUSSAIN

‘J:?' :

'ammad Flaz Awan and snx others

petitioners seek the | constitutlonal

Jurlsdlctlon of thls Court praylng that

b,
) Wi See 5™ to ¥

“It is, therefore respectfully
prayed that on. -acceptance of
instant Writ Petition, this

' Honourable Court may please

be declared the said Act

unconstﬂwtyonal and

(Khyber = Pakbtunkhwa = Act
- No.IX of 2012) as :!iegai

respondents - be - gracmusly* |

directed to grant advance
increments . o‘f . higher
- qualification - . to the
- petitioners with. .effect from-

the;r relevant dates of c!aﬁms




Lo Uen 5
&amomzed Under eCA75 Acts orom

' Awrth afl backs benefrts in the
‘mterest of natura! .zzustrce, "

2. Admittedly, petltloners j._ _ are _

_Government employees servmg in Health

“and- - Educatlon ' departments Of the

deernment of - KPK‘. '-as Junior Pharmacy

- Tech’nicia’n‘ and Teachers Computer

Operator at Abbottabad and Harlpur The H

petlt:oners have earher ﬂ!ed separate

appeals before the Khyber Pakhtunkhwa

Servuce Tnbunal Peshawar praylng for

-grant of advance mcrements on acqumng
hlgher qualificatlon whrch were accepted
: V|de order dated 12. 05 2009 21 07.2009

-and 21 12. 2009 The respondents did not._

file appeal agalnst the.sald decrsions of the

Tribunal However when the sald

Judgments of the KPK Trzbunal could not be

’ |mplemented the pet|ttoners ﬂled petitrons

for |mplementat;on of the satd decisions -

, before the Trlbunal and in the meanwhlle _

the - respondents promulgated " ‘Khyber

Pakhtunkhwa Cessatmn of Payment of

' Arrears on . Advance Increments on

S
3




'Higher Educatmn Quahficatﬂon Act

,2012’ (Khyber Pakhtunkhwa Act No HX
of 2012) pubhshed in the ‘Gazette of the

| Khyber Pakhtunkhwa (Extraordmary) dated

| _15th May, 2012 Thereafter, the_apex" )
-Court in C|v1l Petiti.oh. No '360 ~of 2013
mvolvmg similar d:spute of lmplementatson

: : 'ofjudgment passed by Serwce Trlbunal has .
~g|ven the fo-l!owing obserjvation:- |

- "A bare readmg of the above
-sections " from - - Khyber
'Pakhtunkhwa ‘Act No.IX of
- 2012 makes it ‘crystal- clear L
- that whatever benefit the
petitioner was . claiming
‘through the Judgment dated
12.5.2009, has been nullified
by the legisiature through .
ciear ) mi‘endment i
unequacal terms, . while
vires of the sald Act have not

been chai!enged before any

forum “

o T "."A_“:(';E:zr;ﬁiph:a!ss,:prova;ded) |
W " The 'petit‘ioher"s."'iri'gff' “view of ” the s:.ai‘d_ ;
- . ob’servation",- '. | | \;wthdrawn | their
| (&% :. “ implementatioh /:. : e*ecetlon , petltzons
| | pend:ng before Servuee Trlbuna! W|th a vnew
to challenge the V|res of sald Act through;

instant Constltutlonal petltlon

L (“Opv




oS

to be True Co')y

3.  The submsssnons made by petitroner

No.1 in person and on: behalf of other;.

petitloners have been consndered and'the
avaﬂable record thoroughly perused

4. The™ maln _.grre.vancev of the

_pe'titioners" is -that.theyghave discriminately
treated by . the respondents in awarding
advance incre'me'nt-s: ‘on acquiring higher_

'quallﬂcat!ons and have not been consndered.

at par wath those who have been granted

such refief and they were prevented on the ,
, ba5|s of the Act (Ibld), Wthh was agamst

the. spirit of constrtutlon. and 'violation of the'

Fundamental Rights of the pet:tloners

" guaranteed in. Artlcle 25 of the Const:tut:on[

of Islamlc Republlc of Paklstan 1973 Th|s

Court, |n view of the clear enuncuatlon of -

the Honourable Supreme Court of Paklstan :

:n L.A, Sharwam v Govemmen-t -of

Pakustan (1991 SCMR 1@41), and the-
bar contalned in Artlcle 212 of the.,
Const;tutlon of Is!amlc Republic of Paklstan -

_1973 wouid not dllate upon the merlts of

the case that may preJudlce the case of

N i

4:‘




pet|t|oners before the Serwce Tr|bunal who

is competent Iegal forum to decede the :
| R ‘grlevenc‘e of the petttioners - In - the
B aforémentxoned case, the apex Court has: »
- obserVed that: © o

- “From the above-cyted cases,
it is evident that it has been
: - consistently held inter alia )
| | . by this Court-that a_civil
| - servant if js aggneved bz a
| - fipal order, whether original
.. or_appellate, -passed by a
- departmental. authority in
‘respect _of _.his . terms . and
conditions, his __remedy, - if
any, is by way of an appeal
before the. Service Tribunal ;
‘even where the case involves
wires of a ﬁarticuiar Service
Rulfe or a notlﬁcation or the
question,  ‘whether - an.
- accused cwﬁ' servant can
claim  the - right to be
- represented -by. a - counsel .
before  the Enqwry Officer.
- We are-inclined to _hold that
if a _ statutory jule or a - = o
notification adversely affects ' Radle

MW . the terms and conditions ofa

4 civil servant, the same can

Vs ' be ftreated as an_ order in
a ‘ . terms of subsection (1) of
y . section 4 _of the Act in order

) . to file ap appeal before the

o Service Tmbunai However,

' On/% L in  the present case, the
petitmners case is founded '
solely on  the - ground of
dﬁscnmmatory treatment i
violation of Article 25 of the

Constitution and not because
of any breach of any

Irue OGOy

Abioravad

sulnasicad bnaac Se




o . provision  of the - Civif
B Servants Act OF any service A
rule.. 'Furi‘herm'bre}__- the
, qUes_tion‘,_ianiVed is of public =
- Importance ‘as jt affects ajf .
- the present . .ang ~future
- Pensioners and, ‘therefore,
falls within the ‘compass of
clause (3) of Article 184 of
 the Constitution. - However,
we _may  clarify that_a_civif
servant cannof bye-pass the
. Jurisdiction._of the Service
~Tribunal by adding g ground
or violation -~ of the
Fundamental = ri fits, The
. Service. Tribunal * wili _have . -
- lurisdiction in case which . js
 founded on_the. terms and.
- conditions - of the service
even if it invelves the
Question of violation of the
,Fﬁndamentaf Rights,”

o 4,]~(Elm5"‘3£h‘a.$§s p‘rovédeﬁd)‘ | |
In VIQW Aof"t'he"afbr:éﬁﬁ'éhfionéd' plr.ih'c:ip}e laia
dow'n by the apek " C_Q,‘ujrt_{ the petitiqn:ers
ma"y ap-p‘roac-h‘ to the ~.'Se‘rvvi<.:é' 'Tri_lﬁur)’é!, if so'.' |
adviééd.~ : ThIS i (‘;é'u_,r.t-:;-'i_r.}»'-:(_;éhstitutipnal _
Jurisdiction under Arti‘cie.‘ : 1‘99-- of the
Consjtitutioln_al ' of Islamlc _ ,Repul:;lic of

W - Pakistan, 19._7‘3',Aahd‘.-,_thé'.bar contained i_'n

: fb)%r ‘Arti:éle. 2‘12‘c'>f the CZBhStifutiOn of, 1973, as
| the matter relates"'f;;‘,ter@s 'a_/.7d éonditions’
of the service: ofthe pet'.i.tii"o:_r_]‘érs'_; IS not

competent toassume j'uri;dictid'n,_"when

€ Copy ' ;

- A, y
Peshawa, ioh
Abbouabay Bonch
Buthorizag Under Secazs ACts Oroy




" remedy byway ob’f"vl-ébp-éal before the
Serviée Tribunal ava11able to th'eA|
pefitiﬂoners. aganst tlhe‘ vire‘s of the Act:

(ibid) 'orAi_n‘f-r,ingb'ém;_—énti‘61;-'ful'r;id.afﬁéhtal rights!

gua-i.’énAteedh in Artécie 25 of the;

Cd‘ristitution{ . :4 U R i

5. Accordmgly; for thefeaséns st'ated

!
i
1
'hereinabove thIS petlt;on is d|sposed of mi
'the above terms. ; I

‘ i

Announced: . o |

Dt.25.03.2014.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

AY ;l .

Service Appeal No.581/2014 | SR
Muhammad Dawood Qureshi, Junior Technician Health,

Abbottabad.

o

- Appellant
VERSUS |

. Thel Secretary Finance Department, Khyber Pakhtunkhwa, Peéhawfalr.

The Secretary, Health Department, Khyber Pakhtunkhwa, Pesh_awa?r.

Director General(Health Services), Khyber Pakhtunkhwa,Health Department, PeshaWaF.

" Chief Executive, Ayub Medical Complex, Abbottabad.

. Medical Superintendent, Ayub Medical Complex, Abbottabad.

Director Finance, Ayub Medical Complex, Abbottabad. Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO.I

Preliminary Objections; ' L '

Facts:
—— | 1)

2)

3)

That the appellant has no cause of action.

That the appellant hés no locus siandi.

That the appeal in hand having no merits is not maintainable.

" That appeal is time barred.

~ This Honourable Tribunal lacks jurisdiction to entertain the appeal.
That the appeal is bad for mis-joinder and non-joinder of necessary parties.

Need no Comments by Respondent No.1. |
Incorrect. The Bill regarding cessation of Payment of Arrears on Advance Increments -
on Higher Educational Qualification Bill, 2012 has been passed by the Provincial
Assembly, Khyber Pakhtunkhwa, assented to by the Governor, Khyber Pakhtunkhwa
and notified by Secretary, Provincial Assembly vide Notification No.PA/Khyber
- Pakhtunkhwa/Bills/2012/20711 dated 15.05.2012, in the shape of Khyber Pakhtunkhwa
Act No.IX of 2012 and has attained the status of law. The: said Act has not been
promulgated by the Respondent No.1.

Need no comments by Respondent No.1.

4) Need no comments by 'Responde_'nt, No.1. ¢

5) Incorrect. The mentioned Act has been notlf'ed/promulgated by the Secretary, Provincial

Before ST IPC

Assembly and not by the Respondent No.1.

COnt’g Next Page-(2)




g)
h)

Page-(2)

Incorrect. No legal nght of the appellant has been snatched by the Respondent No 1
rather the mentioned Act has been notified/promulgated by the Secretary Provincial

~ Assembly after approval by the Governor, Khyber Pakhtunkhwa |n the best interest of

public exchequer/public at large. , . ‘
Incorrect. Appellant has not been sub]ected to d|scr|m|nat|on iby the Respondent No.1
Incorrect. As mentioned in precedlng Paras.
Incorrect. As mentioned in preceding Paras.

Incorrect.  Being legislative/law making body, the Proviricial Assembly has the
constitutional power to make fresh law/amend the existing law in the larger interest of
public. Hence the Act passed by the Provincial Assembly is as!per law and constitution
of the country. The august Supreme Court of Pakistan, Peshawar High Court as well

as this Honorable Tribunal has disposed/dismissed numerous cases regarding grant of
arrears in light of above cuted Act.

Incorrect. As mentioned in above Paras.
As replied in above paras.
Incorrect. No illegality has been committed by the Respondent No.1.

It is therefore, humbly prayed that appeal of the appellant may be d|sm|ssed being
without merit. .

Before ST JPC

(Zo MQZ,Q_
SECRETARY TO GOVERNMENT
OF KHYBER PAKHUNKHWA
FINANCE DEPARTMENT) /)
(RESPONDENT NO.1) @l
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Service Appeal N0.581/2014

Muhammad Dawood: Quréshi, Junior Technician Hea!th

Abbottabad.

Appellant

VERSUS

.. The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

The Secreféry, Health Department, Khyber Pakhtunkhwa, Peshawar.

. Director Genera!(Health Services), Khyber Pakhtunkhwa,Health Department, Peshawar.

Chief Executive, Ayub Medical Complex, Abbottabad.
Medical Superintendent, Ayub Medical Complex, Abbottabad.

Director Finance, Ayub Medical Complex, Abbottabad. Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO.I

Prelimin

Facts:
1)

2)

3)

: actii
That the appellant has no cause of action.

That the appellant has no locus standi.

That the appeal in hand having no merits is not rnaintainable.
That appeal is time barred.

This Honourable Tribunal lacks jurisdiction to entertain the appeal.

That the appeal is bad for mis-joinder and non-joinder of necessary parties,

Need no Comments by Respondent No.1.

Incorrect. The Bill regarding cessation of Payment of Arrears on Advance Increments
on Higher Educational Qualification Bill, 2012 has been passed by the Provincial
Assembly, Khyber Pakhtunkhwa, assented to by the Governor, Khyber Pakhtunkhwa
and notified by Secretary, Provincial Assembly vide Notification No.PA/Khyber
Pakhtunkhwa/Bills/2012/20711 dated 15.05.2012, in the shape of Khyber Pakhtunkhwa
Act No.IX of 2012 and has attasined the status of law. The Sald Act has not been
promulgated by the Respondent No.1. !

Need no comments by Respondent No.1.

4)' Need no comments by Respondent No.1.

5) Incorrect. The mentioned Act has been notifi ed/promulgated by the Secretary, Provincial
Assembly and not by the Respondent No.1.

Before 5T JPC
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9)
h)

Incorrect.  No'legal right of the appellant has been snatched by the Respondent No.1
rather the mentioned Act has been notified/promulgated by the Secretary Provincial

Assembly after approval by the Governor, Khyber Pakhtunkhwa in the best interest of
public exchequer/public at large.

Incorrect, Appellant has not been subjected to discrimination by the Respondent No.1
Incorrect.  As mentioned in preceding Paras. !
Incorrect. As mentioned in preceding Paras.

Incorrect. Being legislative/law making body, the Provmcual Assembly has the
const1tut|onal power to make fresh law/amend the existing Iaw in the larger interest of
public. Hence the Act passed by the Provincial Assembly is as per law and constitution
of thé country. The august Supreme Court of Pakistan,. Peshawar High Court as well
as this Honorable Tribunal has dlsposed/dlsmissed numerous cases regarding grant of
arrears in light.of above cited Act. -

Incorrect As mentioned in above Paras.

As rephed in above paras.
Incorrect. No illegality has been committed by the Respondent No.l1.

It is therefore, humbly prayed that appeal of the appellant may be dismissed being

Before ST IPC

without merit.

SECRETARY TO GOVERNMENT
OF KHYBER PAKHUNKHWA
FINANCE DEPARTMENK) )

(RESPONDENT NO.1) %,e&
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Service Appeal No.581/2014

Muhammad Dawood Qureshi, Junior Technician Health,
. Abbottabad. . : : Appellant

3)

PARAWISE COMMENTS ON BEHALF OF RESP

1 - VERSUS o

. The Secre'f.éry Finance 'D.epartment, Khyber Pakhtunkhwa, P_eshawar.

. The Secre{ary, Health Department, Khyber Pakhtunkhwa, Peshawar,

Director General(Health Services), Khyber Pakhtunkhwa,Health Department, Peshawar.

Chief Executive, Ayub Medical Complex, Abbottabad.
Medical Superintendent, Ayub Medical Complex, Abbottabad.

Director Finance, Ayub Medical Complex, Abbottabad. Respondents

ONDENT NO.I

That the appellant has no cause of action.
That the appellant has no locus standi.

That the appeal in hand having no merits is not maintainable.

That appeal is time barred.

This Honourable Tribunal lacks Jurlsdlctlon to entertain the appeat

That the appeal is bad for mis-joinder and non-joinder of necessary parties.

Need'no Comments by Respondent No.1. |

Incorrect. The Bill regarding cessation of Payment of Arrears on Advance Increments
on Higher Educational Qualification Bill, 2012 has been passed by the Provincial
Assembly, Khyber Pakhtunkhwa, assented to by the Governor, Khyber Pakhtunkhwa
and notified by Secretary, Provincial Assembly vide Notification No.PA/Khyber
Pakhtunkhwa/Bills/2012/20711 dated 15.05.2012, in the, shape of Khyber Pakhtunkhwa
Act No.IX of 2012 and has attained the status of law. The said Act has not been
promulgated by the Respondent No.1.

Need no comments by Respondent No.1.

4) Need no comments by ‘Respondent.No.l.

5) Incorrect. The mentloned Act has been notifi ed/promulgated by the Secretary, Provincial
Assembly and not by the Respondent No 1.

Before ST IPC
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b) .

d)

e)

9)
h)

|
Incorrect.  No legal right of the appellant has been snatched by the Respondent No:1
rather the mentioned Act has been notified/promulgated by the Secretary Provincial

Assembly after approval by the Governor, Khyber Pakhtunkhwa in the best interest of
public exchequer/public at large. :

Incorrect. Appellant has not been subjected to dlscnmlnatlon by the Respondent No.1
Incorrect. As mentioned in preceding Paras.

Incorrect. As mentioned in.preceding Paras. !

Incorrect.  Being legislative/law making body, the Provincial Assembly has the
constitutional power to make fresh law/amend the existing law in the larger interest of
pubhc Hence the Act passed by the Provincial Assembly is as per law and constitution
of the! country The august Supreme Court of Pakistan, Peshawar High Court as well
as thIS Honorable Tribunal has dlsposed/dlsmlssed numerou's cases regarding grant of

‘arrears in light.of above cnted Act.

Incorrect. As mentioned in above Paras. : o
As replied in above paras.

Incorfect. No illegality has been committed by the Respondént No.1.

without merit.

It is therefore, humbly prayed that appeal of the appellant may be dismissed bemg

Before ST IPC

% W_

SECRETARY TO GOVERNMENT
OF KHYBER PAKHUNKHWA

FINANCE DEPARTMEN /\ |

(RESPONDENT NO.1)
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BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA, I.I’ESHAWAR

APPEAL NO. 581/2014

Muhammad Daud Qureshi
VERSUS

Government of Khyber Pakhtunkhwa and Others

PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS ‘\\O: 253

Réspectfully Sheweth:-

~ That the comments on behalf of respondents are as under:-
PRELIMINARY OBJECTION:

AN

That the appellant has got no cause of action.

That the appellant has no locus standi

That the appeal in hand is devoid of merit, hence not malntalnabie

That this Honorable Tribunal lacks jurisdiction to entertain the present appeal.
That, through instant appeal the act of Parliament-IX of 2012/ has been

challenged, hence the Honorable Service Tribunal is not competent forum to
decide the lis.

6. That the appellant is estopped to agitate the instant matter before Honorable
Tribunal.

7. That the appellant filed the instant appeal with malafide intention for wrongful
gain by suppressing the ‘original facts, hence the appeal is liable to be dismissed.

8. That the appellant has not come to this Honorable Tribunal with clean hands,
hence not entitled for any relief.

9. That appeal is barred for mis-joinder and non-joinder of necessary partles ,

10.That the appeal is barred by Law, hence not maintainable in the eye of law and
same is liable to be dismissed on this score alone.

11. That the appellant concealed the distorted facts from this Honorable Tribunal.

" FACTS:
‘ 1.

g

In reply to para no. 1 of the appeal, it is submitted that judgment of Honorable
Tribunal has lost its efficacy for the purpose of implementation by clear
intendment through Sections 1& 2 of Khyber Pakhtunkhwa cessation of
payment arrears on advance increments on Higher Education Qualification
Act no. IX of 2012. '

Para no. 2 is incorrect. The bill regarding the cessation of payment of arrears
on advance increments on Higher Education qualification Bill, 2012 has been
passed by the Provincial Assembly, Khyber Pakhtunkhwa, assented to by the
Governor, Khyber Pakhtunkhwa and notified by Secretary, Provincial
Assembly vide notification no. PA/Khyber Pakhtunkhwa/Bills/2012/20711
dated 15/05/2012, in the shape of Khyber Pakhtunkhwa Act No. IX of 2012
and has attained the status of Law. The said Act has not been
promulgated/published by respondents. b

Para No. 3 of the instant appeal relates to the judicial record.

In reply to Para No. 4, it is submitted that due to the promulgation of Khyber

Pakhtunkhwa cessation of payment arrears on advance increments on High -
- Education Qualification Act No. IX of 2012, al the execution/ implementations

petitions were dismissed by this Honorable Tribunal and also by Honorable
-High Court. It is further submitted that Mr. Muhammad ﬁaroon had filed civil
petition No. 360 of 2013 before the August Suprenj{e Court of Pakistan




against the order dated 30/01/2013, passed by this Honorable Tribunal and
the same was dismissed on 29/08/2013. Copy of the said Judgment is
annexed as Annexure-A. )
5. Incorrect. The mentioned Act has been notified/promulgated by the Secretary,
Provincial Assembly and not by the respondents, hence the present appeal is
not maintainable and is liable to be dismissed.

|
GROUNDS
I
{
l
|

a. Para-ais incorrect, hence needs no reply.

b. Para-b is incorrect, complete reply has already been given in preceding
paras.

c. Para-cis incorrect, hence denied merits no reply.

d. Para-d is incorrect, as mentioned in preceding paras.

e. Incorrect. Being legislative/ law making body, the Provincial Assembly has the
constitutional power to make fresh law/amend the existing law in the larger
interest of public. Hence the Act passed by the Provincial Assembly is as per
law and constitution of the country. The August Supreme Court of Pakistan,
Peshawar High Court as well as this Honorable Tribunal has
disposed/dismissed numerous cases regarding grant of arrears in light of
above cited Act.

f. Para-fis incorrect as mentioned in preceding paras.

Para-g is incorrect as replied in the above going paras.

Para-h is incorrect. The appellant filed the instant appeal with malafide

intention for wrongful gain by suppressing the original facts, hence the appeal

is liable to be dismissed.

j
|

= @

It is, therefore humbly prayed that on acceptance of the comments of respondents,
service appeal of the appellant may kindly be dismissed.

Director General Health Services,
Govt. of Khyber Pakhtunkhwa
(Respondent No.3)

Secretary Heaith,
Govt. of Khyber Pakhtunkhwa . ~ '
(Respondent No.2)







BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

Mﬂw

Muhammad Daud Qureshi
VERSUS

Government of Khyber Pakhtunkhwa and Others

‘ _' PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS Nu:2 “ 3
| ' Respectfully Sheweth:- A A |

_ " That the comments on behalf of respbndents are as under:-
PRELIMINARY OBJECTION:

1. That the appellant has got no cause of action.
2. That the appellant has no locus standi’
. 3. That the appeal in hand is devoid of merit, hence not maintainable.
4. That this Honorable Tribunal lacks jurisdiction to entertain the present appeal. =
"' 5. That, through instant appeal the act of Parliament-IX of 2012 has been

“challenged, hence the Honorable Servnce Trlbunal is not competent forum to
decide the lis.

6. That the appeliant is estopped to agitate the instant matter before Honorable
Tribunal.

7. That the appellant filed the instant appeal with malafide intention for wrongful
gain by suppressing the original facts, hence the appeal is liable to be dismissed.
. 8. That the appellant has not come to this Honorable Tribunal with clean hands,
- " hence not entitled for any relief. :
o . 9. That appeal is barred for mis-joinder and non-joinder of necessary parties.
" "10.That the appeal is barred by Law, hence not maintainable in the eye of law and
same is liable to be dismissed on this score alone.
11.That the appellant concealed the distorted facts from this Honorable Tribunal.

- EACTS:

1. In reply to para no. 1 of the appeal, it is submitted that judgment of Honorable

Tribunal has lost its efficacy for the purpose of implementation by clear

intendment through Sections 1& 2 of Khyber Pakhtunkhwa cessation of

payment arrears on advance increments on Higher Educatlon Qualmcation

~Actno. IX'of 2012. : :

2. Para no. 2 is incorrect. The bill. regarding the cessation of payment of arrears

on advance increments.on Higher Education -qualification Bill, 2012 has been

passed by the Provincial Assembly, Khyber Pakhtunkhwa, assented to by the

Governor, Khyber Pakhtunkhwa and notified by Secretary, Provincial

"~ Assembly vide notification no. PA/Khyber Pakhtunkhwa/Bills/2012/20711

dated 15/05/2012, in the shape of Khyber Pakhtunkhwa Act No. IX of 2012

and has attained the status of Law. The said Act has not been

promulgated/published by respondents. '

Para No. 3 of the instant appeal relates to the jUdICIal record.

.4. Inreply to Para No. 4, it is submitted that due to the promulgation of Khyber

Pakhtunkhwa cessation of payment arrears on advance increments on High

Educatlon Qualification Act No. IX of 2012, al the execution/ implementations

petitions were dismissed by this Honorable Tribunal and also by Honorable

, . High Court. it is further submitted that Mr. Muhammad Haroon had filed civil

R petition” No. 360 of 2013 before the August Supreme Court of Pakistan

hod
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_against the order dated 30/01/2013, passed by this Honorable Tribunal and
“the same was dismissed on 29/08/2013 Copy of the said Judgment is
~annexed as Annexure-A.
5. Incorrect. The mentioned Act has been notlfled/promulgated by the Secretary, .
Provmmal Assembly and not by the respondents, hence the present appeal is
not maintainable and is Ilable to be dismissed.

: GROUNDS

a. Para-ais incorrect, hence needs no reply.
b. Para-b is incorrect, complete reply has already been- given in preceding
~ paras. ‘
¢. Para-cis incorrect, hence denied merits no reply.
- . d. Para-d is incorrect, as mentioned in preceding paras. -
e. Incorrect. Being legislative/ law making body, the Provincial Assembly has the
" constitutional power- to make fresh law/amend. the existing law in the larger
interest of public. Hence the Act passed by the Provincial Assembly is as per
law and constitution of the country. The August Supreme Court of Pakistan,
- Peshawar High Court as well as: this Honorable Tribunal has
" disposed/dismissed numerous cases regarding- grant of arrears in Iight of
above cited Act.
f. Para-f is incorrect as mentioned in preceding paras.
_ < § Para-g is incorrect as replied in the above going paras.
_— - h. Para-h is incorrect. ‘The appellant filed the instant appeal with malafide
' N mtention for wrongful gain by suppressing the orlgmal facts, hence the appeal -
_ is liable to be dismissed.

It is, therefore humbty prayed that on acceptance of the comments of respondents,
. service appeal of the appellant may kindly be dismissed. ,

- Director General Health Services,
Govt. of Khyber Pakhtunkhwa
{Respondent No.3)

- o A Secretary Health,
" Govt. of Khyber Pakhtunkhwa
_(Respondgnt No.2)
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BEFORE THE SERVICE TRIBUNAL. KHYBER

PAKHTUNKHWA PESHAWAR

Service Appeal No. 581/2014
|

- Muhammad Daud Qureshi
S VERSUS | ,
a4 Govt. of KPK & others

SERVICE APPEAL

' |
COMMENTS ON BEHALF OF RESPONDENT NO. 04 TO 06

‘Respectfully Sheweth; -

That the comments on behalf of respondents are as

under;-

PRELIMINARY OBJECTIONS:-

1. That the appellant has got no cause of action.
2. That the appellant has no locus standi.

3. That the appeal in hand is devoid of merit, hence

not maintainable.

4. That this Honourable Tribunal lacks jurisdiction to

entertain the present appeal.

5. That, through instant appeal the ac:!t' of Parliarﬁent- '
IX of 2012 has been challenged, hence the
Honourable Service Tribunal is' not competent
forum to decide fhe lis. | l

6.  That the appellant is 'lestopped to agitate the instant

matter before Honourable Tribunal.

7. That the appellant filed the instlant appeal with

malafide intention for wrongful gain by




sﬁppressirig the original facts, hence the -appeal is
liable to be dismissed. ' |

8. That the appellant has not come to t}i1is Honourable
Tribunal with clean hands, hence not entitled for
any relief.

9... That appeal is barred for mis-joi:nder and non-
joinder of necessary parties.

10. That the appeal is barred by law, hence not
maintainable in the eye of law and s:ame is liable to
be dismissed oh this score alone.

11.  That the appellant concealed the ' distorted. facts
from this Honourable Tribunal. | |

FACTS;

1. In reply to para No. 1 of the appeaf, it is submitted
that judgment of Honourable Tribl:lmal has lost its
efficacy for the purpose of implementation by
clear intendment through Sections 1 & 2 of Khyber
Pakhtunkhwa cessation of paymjent arrears on
advance increments on Higher Education
Qualification Act No. IX 0f 2012,

2. Para No. 2 is incorrect. The bil:l regarding the

- . cessation of payment of arrears on advance

increments on Higher Education Qualification Bill,

2012 has been passed by the Provincial Assembly,

Khyber Pakhtunkhwa, assented to by the




Governor, Khybgf Pakhtunkhwa and notified by

Secretary, Provincial Assembly vide notification
No. PA/Khyber Pakhtunkhwa/Billls/2012/20711
dated 15/05/2012, in the shaple of Khyber
Pakhtunkhwa Act No. IX of 2012 and has attained
the status of law. The said Act has not been
promulgatéd/ published by respondents.

Para No. 3 of the instant appeal relates to the

judicial record.

In reply to Para No. 4, it is submitted that due to

the promulgation of Khyber: Pakhtunkhwa
cessation of payfnent arrears; on advénce
increments on High Educatiqn Qualification Act
No. IX 0of 2012, all the execution/ ihlplementations
petitions were dismissed by this Honourable

Tribunal and also by Honourable High Court. It is

* further submitted that Mr. Muhammad Haroon had

filed civil petition No. 360 of 2013 before the

August Supreme Court of Pakistan against the

- order dated 30/01/2013, passed by this Honourable

Tribunal and the same was ' dismissed on

29/08/2013. Copy of the said judgmment is annexed

as Annexure “A”,

Incorrect. The meritioned Act hals been notified/

promulgated by the Secretéry, ‘Provincial




Assembly and not b'y'ﬁthe respondents, hence the

present appeal is not maintainable and is liable to

be dismissed.

GROUNDS:-

a.

i
Para-a is incorrect, hence needs no reply.

Para-b is incorrect, complete reply has -

 already been given in preceding paras.

Para—c is inco'rrec;t, hence denied merits no
reply.

Para-d is 'incor;'ect, as Imentioned in
preceding paras.

Incorrect. Being legis]ative;/ law making

body, the Provincial Assémbly has the

- constitutional power to make fresh law/

amend the existing law in the larger interest

of public. Hence the Act passed by the

Provincial Assembly is as per law and

~ constitution of the country. The August

Supreme Court of Pakistan, Peshawar High
|

Court as well as this Honourable Tribunal

has disposed/ dismissed numerous cases
regarding grant of arrears in-light of above
cited Act.

Para-f is incorrect as mentioned in preceding

paras.




g. Para-g is incorrect as replied in the above
going paras.

h. | Para-h is incorrect. The appéllant filed the

~ instant appeal with malafidé -intention for

wrongful gain by suppressing the ofiginél

facts, hence -the appeal. isi liable to be

dismissed.

It is, therefore, hﬁmbly prayed that on acceptance

of the comments of respondents, service appeal of the
appellant may kindly be dismissed. |

!

...RESPONDENTS
Through <

/2016

Dated: 2/// 4 |

rdar J an—ei—Alam)
Advocate High Court, Abbottabad

VERIFICATION;-

- Verified on oath that the contents of foregoing comments are true and

correct to the best of my knowledge and belief and nothing has been

. concealed from this Honourable Court.

...lZEéS—I"/(\)ﬁDENT

ATTESTED)
ZAHEER AHMAD

AD\_]QC ATE 3
NOTARY PUBLIC
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~ BEFORE THE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA PESHAWAR

i

Service Appeal No. 581/2014

Muhammad Daﬁd Qureshi
‘ : VERSUS
Govt. of KPK & others

SERVICE APPEAL

COMMENTS ON BEHALF OF RESPONDENT NQ..04 TO 06

* Respectfully Sheweth; -
That the comments on behalf of respoﬁdents are as

under;-

PRELIMINARY OBJECTIONS:-

1. That the appellant has got no cause jof action. :

2. That the appellaﬁt has no locus standi.

3. . That the appeal in hand is devoid of merit, hence
not mairﬁainable. |

4, That this Honourable Tribunal lackls Jjurisdiction to
entertain the present appeal.

5. That, thréugh iﬁsfant appeal the act of Parliament-

IX of 2012 has been challenéed, hence the

Honourable Sgrvice Tribunal is:. not competent
forum to decide the lis. |

6. That the appellant is estopped to agitate the instant
matter before Honourable Tribunal. |

7. That the appellant filed the instant appeal with

¥

malafide intention for wrongful gain by




10.

1.

suppressing the original facts, hence the appeal is

liable to be dismissed.

That the appellant has not come to tﬁis'Honourabie
Tribunal With clean hands, hence n:ot entitled for
any relief.

That appeal is barred for mis—joirﬁder and non-
joinder of necessary parties. |

That the appeal .is barred by lajw, hence not
maintainable in the eye of law and siame is liable to
be dismissed on this score alone.

That. the appellant concealed the Ii distorted facts

from this Honourable Tribunal.

FACTS:;

1.

In lreply to para No. 1 of the appealj, it is submitted
that judgment of Honourable Tribll'mal has lost its
efficacy for the purpose of implementation by
clear intendment through Sections 1 & 2 of Khyber
PakhtunkhWa cessation of payment arrears on
advance incremenfs on Higher Education
Qualification Act No. IX 0f 2012. -

Para No. 2 is incorrect. The billl regarding the
ceésation of payménf of arrea;rs on advance
increments on Higher Education Qualiﬁcation Bill,

2012 has been passed by the Provincial Assembly,

Khyber Pakh"cuhkhwa, assented - to by the.




Governor, Khyber Pakhtunkhwa and notified by

Secretary, Provincial Assembly Vic:le notification
No. PA/Khyber Pakhtunkhwa/Bills/2012/20711
dated 15/05/2012, in the shapé of Khyber .
Pakhtunkhwa Act No. IX of 2012 aﬁd has attained
the status of law. The said Act has not been
promulgated/ published by respondqhts.

Para No. 3 of the instaﬁt appeal relates to the
judicial record. | |

In reply to Para No. 4, it is subrnitlted tﬁat due to
the promulgation of Khyber.; Pakhtunkhwa
cessation of = payment arrears: on advance
increments on High Education Qualification Act
No. IX 0f 2012, all the execution/ implementations
petitions were dismissed by tl';is Honourable
Tribunal and also‘by Honourable High Court. It is
further submitted that Mr, Muhamr:inad Haroon had
filed civil petition No. 360 of 2013 before the
August :Supreme Cbun of Pakiétan against the
order dated 30/01/2013, passed by this Honourable
Tribunal and the same was: dismissed on
29/08/2013. Copy of the said judgment is annexed
as Annexure “A”. |

Incorrect. The mentioned Act has been notified/

promulgated by the Secretary, Provincial




Assembly and not by the respondents, hence the

present appeal is not maintainable a;nd is liable to

be dismissed.

GROUNDS;-
a. Para-a is incorrect, hence needs no reply.
b. Para-b 1is incorrect, compléte reply has

already been given in preceding paras.

c. Para-c is incorrect, hence denied merits no
reply.
d. Para-d is incorrect, as mentioned in

preceding paras. |

e. Incorrect. Being legislative/ law making

body, the Provincial Assembly has the

constitutional power to méke fresh law/
amend the existing law in the larger interest
of public. Hence the Act :passed by the
Provincial Aésembly is as per law and
constitution of the countr3lf. The August
Supreme Court of Pakistan, : Peshawar High
o | Court as well as this Honourable Tribunal

has disposed/ dismissed numerous cases

regarding grant of arrears in light of above

cited Act.

f. Para-f is incorrect as mentioned in preceding

paras.




- concealed from this Honourable Court.

g. Péra—g is incorrect as replied' in the above
going paras.

h. Para-h is incorrect. The appe:llant filed the
instant appéal with malaﬁde: iﬁtention for
wrongful gain by suppressin:g the original
facts, hence the appeal is' liable to be

dismissed.

It is, therefore, humbly prayed thati' on acceptance
of the comments of respondents, service appeal of the
appellant may kindly be dismissed.

...RESPONDENTS
. Through

| Dated:-l//& /2016

r Jan-e-Alam)

Advocate High Court, Abbottabad

VYERIFICATION;-

" Verified on oath that the contents of foregoing comments are true and

correct to the best of my knowledge and belief and n;)thing has been

...RESPONDENT
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR. : .

Service Appeal No:_§ 8/ of 2014

Muhammad Daud Qureshi S/O, Masood Ur Rehman, Junior Pharmacy
Technician, Ayub Teaching Hospital, Abbottabad. R/O: House No (1452)
Behind Masjid Abu Bakkar, Khola Kehal, Teh; & Distt; Abbottabad

Appellant ‘

Versus

Government of Khyber Pakhtunkhwa through Secretary Finance Department
Peshawar and 05 Other.
Respondents

APPLICATION FOR WITHDRAWAL OF INSTANT SERVICE APPEAL
WITH PERMISSION TO BRING FRESH IMPLEMENTATION PETITION
FOR IMPLEMENTATION OF JUDGMENT DATED 12/05/2009 PASSED
BY THIS TRIBUNAL (CAMP COURT ABBOTTABAD).

Respectfully Sheweth,

Y

N

3)

. the involved matter in the titled service appeal has been solved and settled

That appellant’s service appeal relating to advance Increments on his higher
qualification was accepted by this Honourable Service Tribunal on
12/05/2009 at Camp Court Abbottabad, during its implementation petition,
An Act “Khyber Pakhtunkhwa cessation of payment of arrears on advance
increments on higher education qualification Act” (KPK ACT NO IX OF
2012 dated 15/05/2012) was promulgated/published by the respondents.

That appellant withdrew his previous execution petition, and challenged the
vires of impugned Act through instant service appeal, during its pendency,

through writ petition, as Peshawar High Court has finally declared the said
Act as null and void and accepted the rights of appellant.

That in the prevailing situation there is no need to continue the matters in the
titled service appeal and appellant wants to withdraw it w1th permission to
file fresh execution petition under the law.

It 1s therefore humbly prayed that this application for withdrawal of .
service appeal with permission to bring fresh execution petition may
graciously be accepted in the interest of justice. oo

Dated 31/03/2018 (Muha@ad Datd Qureshi)

Appellant Inperson




