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Appellant with counsel, Mr.Muhammad Jan, GP with Mr.
Kafayat Ullah, Administrative Officer for official respondents No.1 - |
to 3 and Miss. Neelam-A-Khan, Advocate, counsel for private
respondent No.4 present. The ‘instant appeal has been filed under
section-4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974,
against the transfer order dated 28._08.2013. Preliminary arguments
to some extent were heard on 28.10.2013. A pre-admission notice
was issued to the respondent department as well as the learned
AAG/GP for production of complete record of the impugned
transfer, particularly “complaints”, if any, cited as reason for the
impugned transfer order and record pertaining to the filing of
departmental appeal. The operation of the impugned order was ‘
suspended. Further preliminary arguments heard today and record

perused.

2. Counsel for the appellant contended that the appellant was
transferred on 28.08.2013. He filed departmental appeal on
16.09.2013 and the instant appeal on 08.10.21013 for the reason that
the departmental appéal of the appellant has been filed but copy of
- the same not provided to the appellant for which he filed application |
but in waan He further contended that the appellant has been
transferred at the last leg of his service which is nét permissible
under 'the law; that the transfer could not be made on the basis of
complaints; and no proper enquiry has been conducted. Regarding
the timing for filing of the instant appeal before this Tfibunal,
counsel for the appellant stated that the appeal is not pre-mature
before this Tribunal. He relied on 2005 SCMR 890(b) where it has
been held that... Premature matters were not bad but simply
premature and must be returned-----Failure to -return the appeal
debarred the Tribunal to subsequently jeopardize rights énd bona
fide claims of civil servants---Service Tribunal was required to .
return the appeal at the very first instance, if such course was not
adhered to, then the Tribunal subsequently could not damage the |
civil servant on thé grounds of prematurity of appeal when the same
; had become mature during the pendency allowed by Service
Tribunal itself---Service Tribunal had ;igl,l:tly declined to dismiss the
appeal on the score of prematurityl-l-.-:&ﬁp'eal ‘was dismissed. He:
further stated that Rule-23 of the Khyber Pakhtunkhwa Service
Tribunal Rules 1974, Rules of resjudicata and estoppels do not-apply .

o R Y T TN

~ in the instant case. He requested that the appeal may be admitted for o o

regular hearing.




3. At the very outset, the learned GP while assisting the Tribunal,
was of the view that the appeal is not maintainable as there is no
final order and the appeal before the Tribunal is still pre-mature.
The original transfer order was issued on 28.08.2013. The appellant
filed departmental appeal on 16.09.2013 and the instant appeal on
- 08.10.2013. The appellant was to file appeal before this Tribunal on
or after 15.12.2013 i.e within 30 days aftér a lapse statutory period
of 90 days as required under Section-4, Proviso-(a) of the Khyber
Pakhtunkhwa Service Tribunal Act 1974. He was further of the
view that the appellant has concealed material facts from the
Tribunal. The appellant filed Civil Suit in Civil Court which was
dismissed. He filed Writ before the High Court, Peshawar on
04.10.2013 which was disposed off on the same very day. Record
shows that the departmental appeal dated 16.09.2013 of the

appellant is still under consideration of the respondent department.

It has not been filed, so the contention of the counsel of the
appellant that the departmental appeal was filed is incorrect and
misconceived. He failed to produce the appellate order. Under Rule -
/23 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974, it has
been provided that no Tribunal shall entertain any appeal in which
the matter directly and substantially in issue has already been
finally decided by a Court or a Tribunal of competent jurisdiction.
The appellant filed Civil Suit before the Civil Court which has been
dismissed. He filed Writ Petition in the Peshawar High Court,
Peshawar on 04.10.2013 which has been disposed off on the same
day. Being competent court of jurisdiction, the appellant was to file
CPLA before the august Supreme Court of Pakistan if so desired.

Therefore, the appeal is not maintainable.

4. Counsel for private respondent No.4 argued that the appellant
as would appear from his NIC annexed with the appeal, belongs to
District Lakki Marwat so he can not claim posting at District Kohat
at the last leg of his serv1ce There i is no. ‘malafide in his transfer.
Under Section-10 of the ClVll Servant Act 1973 a Civil Servant has
to serve any where within 'of, o"ixt side the province; that the
appellant has been estopped by h;s own conduct. He challenged his
transfer order in the Civil Court which was dismissed and then filed
Writ in the Peshawar High Court, Peshawar which was dispoééd off
~ on the same day so the appeal is badly hit by the Rules of e;toppél

and “resjudicata™; that there is no final order and the appeal before

_' | R ) .




~ the Tribunal is still pre-mature. She requested ithat the appeal may

be dismissed in limine with costs.

5. After hearing the parties and perusal of ﬁecord, I, the under-
signed is of the opinion that the requirements' of ‘Section-4 of the
Khyber Pakhtunkhwa Service Tribunal Act l|974 have not been

satisfied. There is no final order and the appeal is still pre-mature

- before this Tribunal. Therefore, the appeal being not maintainable is

dismissed in limine with no order as to costs.\File be consigned to

record.

ANNOUNCED
21.11.2013
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5 s 5.11.2013 Appellant with counsel, Mr.Usman Ghani, Sr.GP alongwith Mr.
Kifayatullah, Admn Officer, office of Chief Engineer, FATA Works &

- ‘ Services Department, Peshawar for the official respondents and private

respondent No. 4 in person present. The learned Sr.GP requested for
adjournment. To come up for further preliminary hearing on 21.11.2013.

Since the operation of the impugned order has been suspended vide this

Tribunal order dated 28.10.2013 in the same case but notices does not seem

to have been served upon the respondents. However, the representative of

the official respondents stated at the Bar that he has a photocopy of the Rugpenson
order and seen it. So operation of impugned order as suspended would '

&

continue till the date fixed. Moreover, notice to this effect may be issued to

the respondents.

2t

) e g Syt



' @9/&%@/%& VA1 7/ /2 /z%éfwﬂd e

- *
Z : 25.10.2013 To come up for preliminary hearing on 28.10.2013 instead of ]
06.11.2013, Nﬁ
(1. 28.10.2013 Appellant with counsel (Mr.Saadullah Marwat and Arbab

Saif-Ul-Kamal, Advocates) present and heard. In view of
allegation of the appellant that h‘@w@stransferred from one District
ie Kohat to another District i.e Peshawar in violation of
Government po]icy governing transfer of civil servants at the last
leg of their service is based on political motives, and that his appeal
., has-been filed by the reSpondent-.depanment‘.but he has )not been
provided copy of filing of appeal despite his application in that
respect dated 04.10.2013, per affidavit filed alongwith the appeal, a
pre-admission notice be issued to the respondent-department and
learned AAG/GP for production of complete record of the
impugnéd transfer, particularly “complaints”, if any, cited as
reason for the impugned transfer and record peftaining to filing of

departmental appeal for further preliminary hearing on 05.11.2013.

In the meantime, the operation of the impugned order is suspended,

subject to notice.

|
i -
|
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Form- A
FORM OF ORDER SHEET
Court of k
. sCase No. 1397/2013
'QSYN&;?’ Date’of g@er T Order or other proceedings with Signature of judge or Magistrate
Y - Proceedings - S :
S E 3
1 09/10/2013 The appeal of Mr. Muhammad Zaman resubmitted
today.by Mr. Muhammad Daud Barki Advocate may be entered
in the Institution Register and put up to the Worthy Chairman
for preliminary hearing.
p | | ' RE
2 7/—//0 ,-ﬂofg This case is entrusted to Primary Bench for preliminary

hearing t tupth — .
earing to be pu ‘up ere on é ’//r-yﬂ\(‘)/g '
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" The appeal of Mr. Muhammad Zanian son of Masti Khan received today i.e. on 08.10.2013 is
incomplete on the following scores which is returned 1o the counsel for the appellant for completion
‘and resubimission within 15 days. '
1': “Appeal rhay be got signéd by the appellant.

2¢ Copy of rejéction order of departmental appeal mentioned in the memo of appeal is not
s attached with the appeal which may be placed on it.

Jmu |
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BEFORE THE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR

Service Appeal No.| 3‘3 #2013

Muhammad /=30 0T | o PR ........:Pe'titioner
| VERSUS
Secretary (Al&d) Department and others........... Rlesipo'n.dexit-s
INDEX
S.No Description of Documents Annex/| Pages
1. | Grounds of appeal - ' | 1-4
2. Application for interim. relief with | 5-6
affidavit B |
Copy of CNIC — o A
Copy of order dated 28.08.2013 = | B
Copy of the Application dated| C
16.09.2013 o |
6. 'Copy of the positing/ policy D |10-13
Wakalat Nama 14
Appéllapt—" .

) _ | ‘. Through W

Mhammad Dapud B
Date: & //2 /2013 . Advocate, Peshawar
, Cell:03005985044

t




~ Service Appeal No.lsg_ %/2013' o Gieey IBo,

' BEFORE THE SERVICE TRIBU1 JAL KHYBER
PMﬁwmmHmaﬁmm&mn

;W 5. Proviiil
e VAR

Muhammad Zaman S/o Masﬁ Khan R /o House No.E-3 Street

No. C&W Colony OTS Road Kohat, Head Clerk C&W Division

FRs Kohat/Peshawar at Kohat................_..........."...Petxtloner
VERSUS

1. Secretary (Al&C) Department '
FATA Secretariat Warsak Road Peehawar

2. Chief Engineer FATA Works and Serv1ces Department
Peshawar '

3. Admmlstratlve Officer C/O Chief Engineer W&;S FATA
Peshawar.

4.  Mr. Nadir Khan Assistant oouthern C&W FATA Circle
Peshawar, presently R/ o C&W Colony Quarter No.E-1

- ‘OTS Road Kohat.......................f ............ Respondents

Appeal Under 4 of the Khyber
Pakhtunkhwa Service Tribunal
Act 1974 against the"e::.';-de-r'dated |
28.08.2013  whereby  the
appellant departmentzl- appeal

has been rejected against the

' go-gudaitied -l transfer order dated 2%.08. 2013
‘_ and filp‘.

=,

for no good grounds.&Sut /Z«wé?ﬂ@véw——!aﬁ
Y%,dd?m a’r’&vﬂm bees Mot ?’Toukdd '
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PRAYER | e B e
That on acceptance of this appeal the order dated
28.08.2013 may be set a31de and to restore the appellant
postmg at home District/ re31dent1al District and not to

. transfer the appellant in violation of government
1nstruct10n of the gov rnment pootmg/ transfer policy

issued on 15.02.2003

Any other remedy Which.'this august tribunal deems fit:

_that may also be awarded in favour of the appellant.

- ReSpectfully Sheweth:

1. That the appellant is the resident of District Kohat and
 being -the citizen of Pakistan has ever legal and
' constitutional rights duly protected under the law of

the land.

2.  That the appellant joined C&W Departrnent Peshawar
as Junior Clerk on 18.06.1978 and is going to retired .
from serVice after '8_ months on 14.05.2014. (Copy of

CNIC is annext_lre A).

3. That the respondent No.2 issued ‘- order dated '_
28.08.2013 in which the appellant has ’oeen transfer
on poiiti.cal_ motivation to Peshawar and ‘an other
official i.e reepondent No.4 has been posted in-place of
appellant. (Copy of order dated 28.08.2013 1s

Annexure B)




i S

That the 'élppellant. élso mbved " ~applicati0h on
© 16.09.2013 to the respondent No.1 for the cancellation
the transfer order dated 28.08.2013 on the basis of.

short périod. left for retirement but the same was filed.

(Copy of the Application is Annexure C)."

That being no ot_he:r“ remedy the appellant is

' constrained to file the instant. appeal on the following.

grounds:-

A.

 GROUNDS:

| That}th’e"transfer of the appellant is in his last leg of

service where only 8 months of service of appellant is

left is against the n'orins_ of justice and fair play.

That the appellant is,' gding to retire from service after 8

months andi_in case of t_ransfer at the last movement of

‘his service with create hardship for appellant in -

. preparing and finalizing his pension papers etc.

That the Government of KPK has also issued posting/

transfer policy which was duly circulated to all the

‘Depart‘me‘nts in which the transfer in last leg of service
is banned and if necessitated then to the district of

domicilé, but in case of the appellant the saigid clause of

]

3
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the policy has ‘been violated and the appéllant has

been transferred to anpthéf District. (Copy of the

positing/ policy is Aﬁﬁexure D).

That the posting/- transfer cannot be made as

punishment because the same has not provided :

rpun'ishm(_ent in the- relevant E&D rules 'thusl the
posting order dated 28.08.2013 is liable to be set

~aside.

That the appellant has not been treated according to
the settled law/ _poliéy' of Government the posting/

transfer of official.

‘That the appeilant seeks permission to advance other

ground and proofs at the time of hearing.‘

It is, ther_efdre, most hlimbly prayed - that on

acceptance of this appeal, the "a'ppeal of the appellént

may be accepted as prayed for.

Appsllant

ol

Muhammad Z

Throﬁgh -

. : Muhammad Daud ai-“:‘-' P
.Date:g; /7072013 . Advocate, Peshawar )




BEFORE THE SERVICE TRIBUNAL KHYBER '

PAKHTUNKHWA PESHAWAR

~ Service Appeal No. /2.013‘ |
Muhammad Zaman ............ eeaerieraa e e, Petitioner
VERSUS
Secretary (AI&,C) Department and others ........... Respondents

| Appllcatlon fo.r.. suspension of
1mpugned - order dated
- 28. 08. 2013 till pendmg final

decision of the main appeal.

Respectfully Sheweth:

1. That the appellant/ petitioner has filed appeal before
this Honourable Tribunal in which no date for hearing

_ | has been fixed so far.

2. That the appellant has a good prima facie arguable -
case the impugned order is without lawful authority
and un sustainable in law balance of convenience lies:

in his favour and in case operation of impugned order

is not suspended the very purpose of 'appeal would be
defeated and it would infructuous as well as the

appellant would suffer irreparable loss.

3. That the grounds of main appeal may also be as

3

~integral part of this application.




‘ It is, therefore, most humbly ;I-.Jr-aye-d that the
operatlon of 1mpugned order dated 28.08. 2013 may

grac1ously be suspended till final decmlon of the

“appeal.

Through

Date: & //6/2013 Advocate, Pesha

'AFFIDAVIT

I, Muhammad Zaman S / o Masti Khan R/ o House No.E- 3

| AStreet No.C&W Colony OTS Road Kohat, Head Clerk C&W
Division FRs Kohat/ Peshawar at Kohat, do hereby solemnly -

affirm  and declare on oath that the contents of the
_ accompanymg apphcatmn are true and correct to the best of

my knowledge and behef and nothing has been concealed from-

- this Hon’ble Court.

epénent
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) L ST S AR
o C femey f;,- X!
N OFFICE OF THE CHIEE ENGINEER (FATA,
P WOF':KS&SERWCE& u::D'*RTi;.L.NI
P o PE HAWAR
No. /dé /9/11 ~E
Dated Peshawar the A 082013
OFFICE ORDER
Due to serious complaints jagainst Mr. Muhammad Zaman Hear!
Clerk, C&W F|ATA Division FR  Kohal/Peshawar ihe following
posting/Transfers Bf the As Stqtant/Head Clerk are hercby ordered wiin
immediate effect in the public mterest
'S.#|Name & [ From To | Remerks |
| Designation - _f )
1 Mr. Muhammad | Head Clerk C&W | Assi-iant Souths,
Zaman FATA Division FR chV\ FATA uscleu ='
Kohat/Peshawar R T ,[ o
2. | Mr. Nadir Khan | Assistant Soutnem Heaz; Clerk 53\" .
, : C&W FATA Circie | FAT+ Division I‘F:: P
' Peshawar | Kohe/Peshawar |
(Engr. Syea s
.. him® Ty .
, S ¥
. - Copy to:-

, 1. The Chief Engineer (C), C&W departmes it Khyber Dakhtw%hm P
L : Peshawar . N
The Additional Accountant General (PR) Sub Ofﬁc,e Peshawa:

The Superintending Engineer, Southern C&W FATA Circle Peshawar

The Executive Engineer C&W FATA Division FR Kohat/Peshawar

/The District Accounts officer Kohat : ﬂ

o

Cfficial concerned.

§ . { .ﬂ,/ /
| I )

Chie Engt eer




CAmeer (B

To.' . ‘/

The Secretary,

(A1&C) Department,

FATA Secretariat,

Peshawar.
Sub: - CANCELLATION OF TRANSFER ORDER.
R/Sir,

It is very respectfully submitted that the undersigned has been transferred,
from C&W Divisions FRS Kohat /Peshawar to Southern C&W FATA Circle Peshawar
vide office of the Chicf Engineer FATA’s Office Order No. 186/2/11-E dated 28-08-2013,
(Copy enclosed), for no fault of mine notwithstanding the fact that I will stand retired
from service within far less, than a year. My only fault is that [ could not accede to the
illegal demand of M.Ajmal Afridi, Advisor to Chicf Minister, KPK, who is not cven an
MPA of the FATA. The serious complaints referred to in my transfer order have been
obtained by the Chicf Engineer subsequent to issuing the office order of my transfer merely
1o show that my transfer has been made on genuine grounds. The true position is that my
transfer has been affected to “please” the said MPA. To this effect I have recorded the
conversation between the Chief Engineer and the Said MPA. Which can  be produced
before the authorities if desired.

2. In view of the above, mentioned facts, it is requested that the above- referred
transfer order may kindly be cancelled , so as to encourage upright attitude amongst the
government servants as well as to let me conveniently complete my preparation for
retirement. ‘

Note:- Copy ol the relevant clause i.c. (xi) of posting / transfer policy of the
provincial Government, KPK, dated 15-2-2003, as quoted by Honorable Peshawar High
Court, Pcshawar in their Judgment, .W.P No.1164-P/2013.is enclosed herewith as well.
for ready rcference, please.

Thanking in anticipation sir,

Your’s Obedicntly Scrvant,

( n‘Mman)

, Head Clerk,
C&W Division, FRs Kohat/Peshawar
at Kohat ‘

—
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pate /€ 1092013




BETTER 0OV

O U U——

R - o GOVERNMENT OF N.W.F» |
o | ESTABLISHMENT & ADMINISTRATION LEPARTIMENT
A | '(REGULATION WING)

NO.SOR-1(E&AD)1-1/85(Vol:II)

)

ated the Peshawar the 15™ February, 2003,

.'\A
<

1- “All Administrative sceretarics to Govi: of NWFP,
2- The Secretary to Governor, NWFP, - ‘
| 3- . The Scerctaryto Chief Minister, NWFP.
T O All Heads of Attached Departments in NWEP, A \
A 5- - Allthc Heads of Autonomous/Semi Autonomous Bodies in N%/FP.
' 6- All Distt: Co-Ordination Officer/Political Agents in NWEP. \
7+ ~ The Registrar Peshawar High Court Peshawar, o \
Lo 8. All Distt: & Session Judges in NWFp, = i T \
- 9- . The Secretary NWFP Public Service Commission, Peshawar. \
KR 10- The Director Anti-Corruption Establishment, Peshawar, - -
Peo - 1- The Secretary Board of Revenue, NWEFP, Peshawar. . :

'2- TheRegistrar, NWFP Service Tribunal, Peshawar, - - N,

A . S ,
-SUBJECT: POSTING/TRANSFER POLICY OF THE PROVINCIAL -
o GOVERNMENT. - '

1.+ Tamdirected torefer to the subject ndtéd abo;v_c and to say that in super-
session of all policy, _instrucﬁons issued in this behalf, the competent authority
has approved the following Posting/Transfer PoIicy: -

) Allthe posting /transfer shall be mzide strictly in the public ‘_intcrest and shall
not be abused/misused to victimize the Governmernt Servant. S
P i) Al Government servants are prohibited to exert
R v any other pressure upon the posting /transfer authorities for seeking posting
S . transfer of their choice and agzinst the public interest, .

)

political, Administrative or

v
L]

All contract Govt: employees appointed
“posted against any other post.

- : 1v) The normal tenure of posting shall be three years subject to the condition that
/% LLQ for the officers/officials posted in unattractive areas, the tenure shall be two
AFTD s and for the hard areas the tenure shall be one year. The unattractive and

arcas will be notified by the government,

against specific posts cannot be

ooths of March ‘and July are fixed for
officers/officials excluding the officers in B-19 ap
Posting/transfer in Education and H

posting/transfer of the
d above in the Province.
ealth Departments shall be made in March




vi) While making posting/transfers from settled

vil) - Officers may be posted on cxccutivé/administrativc

vi

ix) R'cg'a,rding the posting of hﬁsband/wffe,

while the remaining departments shall mak
shall be 2 !

approval of the Governor NWFP needs o be obtained. -

POsts in the Distt: of theip -
domicile except District Co-Ordination Officers (DCOs), and
of Police (SP). Similarly Dep L

posted at a place where 2 Police Station (Thana) of hj

S area/residence s
situated. .
- g .
1)  No posting/transfers of the officers/officials on the detailment basis shall be
made, - <

‘ @ Officer/officials except DCOs and SPs who are due to retire within.onc year

may be posted on thejr option, on posts in the Distt:
allowed to serve there till retirement.

xii) . In terms of Rule-17 (1) and (2) read with schedule-TIT of the Govi: of NWEp
- Rules of Business 1985, transfer of officers shown in column | of the
following table, table shall be made by the authorities shown against cach
oﬁiccrsincolumn.?thercoﬁ- : : o ‘
{fOL UMN -1 . | COLUMN -2

Qutside the Secretariat,

1.

. Other officers in BPpS.17 and

" Deptt:

Officers of . the a)j Pakistan | Chief Secretary in consultation with
Unified Group ie. DMG, PSp. the Establishment Deptt. With the of
including Provincial  Police | the Chief Minister. S
Officers in BPS-18 and'zbove, o '

above to " be posted against
scheduled posts or POsts normally
held by the APUG, PCS (EG) and -
PCS(SG) :

Head of attached Deptt: and other |

officers in B-19 & above in aj] the |




A |

L

In the Secretaniar. o Chief Sccretary with the approval
) ) ofthe Chief Mihisrar,

Sceretarices.

5. ‘Other officers and above the rank .
of Scction Officers: - Secretary  of  the Deptt:
concerned. - : -

a)- Within the same Depti:

C -Chief  Secretary/ Secretary
b)-Within the Secretariat* from | . Es'tgbushmem, : '
onc Deptt: to another, ' R
. Tl
6. Officers up - to the rank  of Secretary of the Depit: concemed.
Supcn’ntcn‘dcms. : :
a)- Within the same Deptt: S .
S Sceretary of the Deptt: in consultation
Wwith the Head of Attached Deptt:

b)- To and from Attached Deptt:

: Secrétary Establishment,

¢)- Within the Secretariat from one ‘ o . -
Deptirto another, © ‘ ' '

.Whilc considering the posting/transfers proposals all the concerned authoritics
shall keep in mind the following: - . ~

~a). To ensure the posting of proper persons on proper posts the annual

confidential reports, past and present record of service, performance on

post held presently and in the past and general reputation with focus on
integrity of the concemned officer/officials be considered. :

b). Tenure on present post shalll also be taken into cdqsidcration and the
Pposting/transfers shall be in the best public interest.

Government sérvants including Distt: Government employees feeling

aggrieved due to the orders of posting/transfers authorities may seck remedy -
from the next hjgher‘éfumoﬁt;V the appointing authority as the case may be

brought an appeal to be submitted within seven days of the receipt of such

-order. Such appeal shall be disposed of within fifteen days, The option of

following cases: -

1)- premature postmg/transfers or posting/transfers in violation of this
policy. - : : ’
ii)- Serious and grave personal( humanitarian) grounds.

To streamline the posting /transfers in the Distt; Govt: and 1o remove any

imitant/confusions in this regard the provision of Rule 25 of the NWFP Distt:
Govt: Rules of Business 2001 read with schedule-TIv thereof is referred. Ag
per schedule-IV the Posting /Transferring authorities for the officials/officers

shown against cach are as under: - - ' Q . ZZ c*z




Coficers Aduikoly

. R A Posting  of Distt; Coordination | Provincial Govi:.
w,l o ""\q/ i . ‘
e a

Officer and Executive Distt: Officer |. "
. inaDisit: - A : 5 ,
N [2- Posting of Distt: Police Officer. Provincial Govt: - | O _
LB- I Other officer in BPS-17 and above Provincial Govi: - | L
‘ postedin the Distt: .. . . R e &
| 4- Officizl in BPS-16 and-below, " Exccutive Distt: Officer in |! .(E‘

o consultation  with  Disu: |1
! Coordination Officer. |

[
L]
|

As per Rule-25 (2) of the !Rulcs mentioned above the Distt: Coordination

Dcpartment shall consult the.Govt: if it is proposed to:- o :
transfer thc'holdqr of the tenure post before the complction of his tcnurc or
extend the periol of his tenure; and : ]
Acquire an officer to hold charge of more than onc post for a period
exceeding two months. ‘ o ' '

a)-

by

I am directed fufthef to 1;

| equest thet the zhove noted nolicy may be strictly
obscrved/ implemented. . S S

? - " -\..' ;
g ' o - Your Faithfully, ,
4[ . ] : . ) .. ' S ' ’ .

] : Sd/xxx _ ., j
| . ~ o (GHULAM JALANI ASIF)
t - : I o ADDL:ISECRETA.RY(R-,EG:)
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POWER OF ATTORNEY

€

@UWM 297/ 2013 I

: ) b Jla:nnﬁ | 3
M«L\r\ww& jcwrf\cwk R - [Appeilant .
.‘ : N ' [Petitioner
» | ‘ : [Complamant
Vc sus L _ [ Decree ‘Holder

We /\/o&n/ MOW

[Defend'mt

[ Respondent
+[.Accused
Uudgment Debtor

Swﬁ (R\*C) H\\f\ ﬂc?/km/;

The Po/)f/f, above named hereby appomt NEELAM-A KHAN Advocate -

m the a;/ove mer{twon case to do, all or any of the following acts,deeds and thmgs

3

4

’-\ND HEREB Y AGREE:

-

To appear act and plead for me {ug in the above mentnoned case i this Court -
[Tripunal or any other courttribuna! inwhich the same may be tried or heard and any
~other proceudlngs arisingout of or cornected therewith.
To sign verify and file or withdraw all proceedings , petmons appeals affidavits and o
apphcauong for compromise or withdrawal ,or for: submission to arontratlon of the saad '
case,or any other documents,as may be deemed necessary of acunsable by them f01 L
the conduct. prosecution of defence of the said at all its stages.:
~ To receive payment of and issue receipt for, all money that may: bv or become due e
and payable to us during the course or on the conclusion of the Osoceedlngs
To do all other acts and things which may be deemed. necessary t:zI' aowsable during

the course of the proceedings.

a. “To ratify whatever the said Advocate may do in the proceedlng7
b.. - Notto hold the Advocate ;esoonsmle if the said case be proce: bdec ex-parte or
dismissed in defult in oonsequence of thelr absence from the Court/Tnbuna! wher

it is called for hearing.
C. That the Advocate shall be entztle io withdraw from the proselcx mon of the said case
if the whole of, any part of the agn,ed fees remain unpald SEE

‘ Q

In wnnesses whereof l[/We have sigry °d tt is Power of Attorney / Vaka}atnama hereunder

ents of which have been regd /e,«plalned to me/ us o ul fully i dersiood by me

the cont
Jus this_ 0’2&% Noy -___day of_: ‘Qo/3 - at é’/}/ﬁ\w&ow

Sngnature of Executant /s

e e e
- v 4 e m—— e b

K
| NEELAM-A-KHAN:
Advocate Supreme court of Pakistan.
Office: TF;No-216 Deans Trade
Centre Peshawar Cantt
~ Cell No: 03005955133
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2005SCM R 890
Z?[r'@upreme Court of Pakistan| \
Present: Sardar Muhammad Raza Khan and Mian Shakirullah z{n,

MANAGING DIRECFOR, OIL AND GAS DEVELOPMENT COMPANY L{Appellax}t

versus

Syed NAJMUL HASSAN NAQVI---Respondent

Civil Appeal No.662 of 2001, decided on 28th Februarju 2005.

(On appeal from the judgment, dated 23-6-2000 passedvby the Federal Service Tribunal.
[slamabad in Appeal No.1675(R) of 1999).

(a) Service Tribunals Act (LXX of 1973)---

----S. 4---Civil Procedure Code (V of 1908), S.80 & O.VII, R.11---Premature appeal---Effect---
Any suit or cause of action which is premature, does not ‘entail dismissal of that cause but it
results into rejection under O.VII, R.11 C.P.C. that does not operate as res judicata---1f appeal
before Service Tribunal is premature, it should be returnéd by Registrar so as to be re-submitted
after maturity of cause of action.

e

Abdullah Bhai's case PLD 1964 SC 106; Muhammad Usman's case PLD 1983 SC 436:
Syed Aftab Ahmed's case 1999 SCMR 197; Pakistan International Airlines Corporation's case
1999 PLC (C.S.) 1539 and Sui Southern Gas Company Limited's case 2003 PLC (C.S) 796 ref.

od R S or v S

(b).Service Tribunals Act (LXX of 1973)---

----S. 4---Civil Procedure Code (V of 1908), O.VII, R.11---Premature appeal---Filing of appeal
before expiry of ninety days---Penalty of compulsory retirement, setting aside of---Civil servant
was compulsory retired from service but Service Tribunal allowed appeal and set aside the
penalty---Plea raised by the authorities was that civil servant had filed appeal after ecighty dayvs
from filing of departmental representation, thus the appeal was premature the same merited
dismissal by Service Tribunal---Validity---If at the initial stage, by serious omission, the timely
return of appeal was avoided and the cause of action was allowed to mature during pendency of
appeal and on the fag end of proceedings, the appeal was dismissed on the ground that the initial
submission was premature, such volte face if taken by Service Tribunal, could not be endorsed
under any canon of |u<:me-(~P1emature matters_were not_bad_but_simply. premature and musi by
returned---Failure to return the appeal debarred the Tribunal-to subsequently jeopardize righits and
bona fide claims of civil servants---Service Tribunal was required to return the appeal at the very
first.instance, if such cours® was not adhered to, then the Tribunal subsequently could not damage
the civil servant on the grounds of prematurity of appeal when the same:had become mauue >/,«
during the pendency allowed by Service Tribunal itself---Service Trlbundi had rightlv dectined to

dismiss the appeal on the score of prematurity---Appeal was dlsn’ll%%cd}

1172172014
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(¢) Service Tribunals Act (LXX of 1973)---

TS, 4---Penalty of compulsory retirement, setting aside of---Discrimination---Departmental
_inquiry was initiated against eight officers but the respondent civil servant was only condemned
who was compulsory retired from service just 4 days prior to his superannuation---Service
Tribunal allowed the appeal and set aside the penalty---Validity---No action was taken against
other officers under inquiry on the ground that he was to retire after about four months---1f such
reason could prevail with the authorities with regard to that other officer, it was equally available
forthe respondent civil servant who was compulsorily retired 4 days before his superannuation---
Service Tribunal had rightly concluded that the penalty awarded to respondent civil servant was
clearly discriminatory and his retirement was expedited mala fide despite the fact that after 4
days he wasto retire on superannuation---Supreme Court declined to interfere with the
judgment passed by Service Tribunal as the same was unexceptionable---Appeal was dismissed.

Shah Abdul Rasheed, Advocate Supreme Court with Syed Amjad Ali, Dy. Admn. Officer
(0.G.D.C.) for Appellant.

Hafiz S.A. Rehman, Advocate Supreme Court for Respondent.
Date of hearing: 28th February, 2005.

JUDGMENT

SARDAR MUHAMMAD RAZA KHAN, J.--- Oil and Gas Development Company
Limited, Islamabad has challenged, after leave of the Court, the judgment. dated 23-6-2000 of
learned Federal Service Tribunal whereby, on acceptance of the appeal of Syed Najamul Hassan
Nagqvi, his compulsory retirement from service was set aside.

2. The respondent joined the company on 23-9-1982 as Deputy Chief Geologist and in due
course became a Manager (B-21) when on 12-12-1998 he was served with a charge-sheet
levelling the allegations of misconduct. An inquiry was held and ultimately it was found that the
charges of misconduct were proved. Accordingly, vide office memorandum dated 13-8-1999 he
was made to retire from service compulsorily. His appeal before the Service Tribunal succeeded
and hence this appeal.

3. Learned counsel for the appellant challenged the very maintainability of appeal before the
Tribunal on the ground that it was premature and was filed without waiting for a period of 90 days
after filing of appeal or representation before the higher departmental authority. The fearned
counsel drew analogy from section 80 of the Civil Procedure Code where no suit against
Government could be filed before the expiry of two months next after notice in writing. as
contemplated by the section itself. It was vehemently asserted by the learned counsel that any suit
brought in contravention of section 80, C.P.C. was bound to be rejected under Order VIIi. rule 11
of the C.P.C. and could not be entertained by the Court. That.identical was the case of appeals to
be filed under section 4 of the Service Tribunal Act.

4. We believe that the one in hand is a matter squarely akin to the civil law and that is why
the learned counsel also consciously sought protection under the provisions of section 80. C.P.C.
Still, we cannot avoid making expression that the condition of prematurity involved under section
80, C.P.C. as well as under section 4 of the Service Tribunals Act is of hyper-technical nature.
Legislature having realized this fact has amended the section in the year 1962 by adding proviso

http://www.pakistanlawsite.com/LawOntine/ law/content21 . asp?Casedes=20055843 11/21/2013
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to the effect that if a premature suit is instituted without such notice or in contravention of the

sgyovision of section 80. C.P.C., the Court shall allow not less than three months to the
Government to submit its written statement. The logic behind the issuance of notice under section
80, C.P.C. of providing time to the Government is covered by allowing it three months time after
the institution of suit, to file written statement. This carries an idea that the causes of action if
premature can be overlooked if those become mature during pendency of the cause. This Court
comprising of Mr. Justice A.R. Cornelius, Mr. Justice B.Z. Kaikaus and Mr. Justice Hamoodur
Rahman in Abdullah Bhai's case PLD 1964 SC 106-113 had categorically observed that it was
open for the Court to have decreed the suit which was premature when it was filed but where the
cause of action matured during the pendency of the suit.

5. The aforesaid verdict though available in field, in principle, this Court comprising of two
Honourable Judges in Muhammad Usman's case PLD 1983 SC 436 did not agree to the hearing of
a premature appeal by the Tribunal under section 4 of the Service Tribunals Act. Subsequent
development would indicate that this rule was relaxed in Syed Aftab Ahmed's case 1999 SCMR
197 by holding that where no statutory provision or statutory rule providing a right of appeal or
representation is available in the relevant laws of the appellant, he is not bound to file the same
and then wait for a period of 90 days in order to have resort to the Service Tribunal. Similar view
was taken in Pakistan International Airlines Corporation 1999 PLC (C.S.) 1539 that if the
provision of appeal or representation is available in the statutory rules of a corporation or
statutory body, the employee shall have to file such appeal but where the rules are not statutory.
the employees can directly resort to the Service Tribunal. In the instant case, the ‘Oil and Gas
Development Company is not possessed of any statutory rules and hence the appeal before the
Tribunal could be filed directly either without filing any appeal or representation before the
departmental authority or without waiting. for a period of 90 days. The latest view of this Court in
this behalf is given in the case of Sui Southern Gas Company Limited 2003 PLC (C.S.) 796.

6. With regard to the stringency of the rule involved, we have another view of the matter as
well. Any suit or cause which is premature, does not entail the dismissal of that cause but it
results into rejection under Order VII, rule 11, C.P.C. that does not operate as res judicata. We
are, therefore, of the firm view that if an appeal before a Service Tribunal is premature, it should
be returned by the Registrar so as to be re-submitted after the maturity of the cause of action.
Quite an anomalous situation would it be that on the one hand and at the initial stage. by serious
omission, the timely return of appeal is avoided and the cause of action is allowed to mature
during pendency and, on the other hand, at the fag end of proceedings, it is dismissed on the
ground that the initial submission was premature. Such volte face if taken by the Tribunal cannot
be endorsed under any canon of justice. The fact remains that premature matters are not bad but
simply premature and must be returned. Failure to do so debars the Tribunal to subsequently
jeopardize the rights and bona fide claims of the appellants. We, therefore. conclude that a
premature appeal before the Tribunal requires to be returned at the very first instance. if this
course of action is not adhered to. the Tribunal subsequently, cannot damage the appellant on
grounds of prematurity of appeal when the same had become mature during the pendency allowed
by the Tribunal itself. The Tribunal, in the instant case, has rightly declined to dismiss the appeal

on this score and moreover, this objection was not taken before the Tribunal either. by filing any
- concise statement.

7. Coming to the factual aspect of the case concerning charges of misconduct and the manner
those were tackled with by the Tribunal, we would take up the charge concerning Gas
Dehydration Plant. In this charge 8 officers were under inquiry and the respondent was held liable
being member of the Evaluation Committee. The learned Tribunal has rightly concluded that on
the one hand, the respondent was not a member of Evaluation Committee consisting of 5 members

http://www.pakistanlawsite.com/LawOn|ine/law/content21.asp?Casedes=20055843 : 11/21/2013
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namely, Mr. Ain-ud-Din Siddique, Mr. Jaffar Muhammad, Mr. Ghulam Abb'\s Nakai, Mr. Qamar
Rmeed Awan and Muhammad Athar. It may be remarked at this stage that Ml Qamar Saced Awan
was exonerated for not being a member of the committee while he was vcw much the member
thereof, whereas, the respondent was condemned though not a member at all. This was an act of

discrimination as well. ,

8. No action was taken against Mr. Qamar Saced Awan on the ground that he was to retire on
7-1-1999. If such reason could prevail with the authorities qua Mr. Qamar ASaeed Awan, it was
equally available for he respondent as well who also was to retire on 17-8-1999. The height of
discrimination is that Mr. Qamar Saced Awan was accordingly exonerated but the respondent was
compulsorily retired only 4 days before his superannuation.

9. Concerning the charge about appointment of a consultant, it is rightly observed by the
Tribunal that the same appointment of consultant was dropped on 27-4-1995 by the competent
authority and the said committee did not take any final decision. There were many officers senior
to him in the committee and the final decision never rested with the respondent.

10. Regarding Gas Transport Pipeline the allegation against the respondent was that he
facilitated the procurement of a Pipeline at a very high cost, depriving the corporation of the
benefits of a fair and transparent competition. Suffice it to say for negation of charge that the
decision to adopt the gallop tender was taken at the level of Chairman, the Minister and the Prime
Minister. It was implemented through the decision of Chairman O.G.D.C. and the period of 15
days after gallop tender was determined by the Chairman himself.

11. For all the aforesaid reasons, it was rightly concluded that the penalty awarded to the
respondent did not commensurate with the so-called misconduct on his part. That he was clearly
discriminated and his retirement was expedited malafidely despite the fact that after.4 days he was
to retire on superannuation. In the circumstances, the judgment of the Tribunal being
unexceptionable is maintained and the appeal is hereby dismissed,

M.H./M-233/S , Appeal dismissed.

A
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”,, )
{2012 PLC(CS.) 187

[ki;yber Pakhtunkhwa Service Tribunal]
Before Sultan Mehmood Khattak and Noor Ali Khan, Members
Mst. SHAMSHAD BEGUM

© Versus
CHIEF SECRETARY, KPK, PESHAWAR and 3 others '
Appeal No.2016 of 2010, decided on 10th February, 2011. -
Khyber Pakhtunkhwa Civil Servants Act (XVII of 1973)---

—---S. 10---Khyber Pakhtunkhwa Service Tribunals Act (I of 1974), S.4---Transfer---Appellant serving
as Social Welfare Officer in BPS-17, was transferred from place P’ to place 'A'---Appellant, on
recommendation of DCO, was transferred to place 'C'---Appellant assailed the transfer order on the

~ ground of being premature and based on mala fide---Validity---Appeal of. civil servant was accepted
holding that. impugned. order was premature and passed on the basis of complaint which required a
regular enquiry in the matter---Transfer of civil servant could not be made on the basis of complaint
because transfer had not been mentioned as punishment in the penalty list in the Rules and

. Regulations regarding (he conduct of civil servant---Appellant being a BPS-17 employee, competent

" Authority for transfer was Chief Secretary/Secretary of the department; that DCO was not competent
to deal with the matter directly and to order enquiry--Impugned order was set aside with direction that
appellant would remain posted at place 'A’.

Muhammad Asif Yousafzai for Appellant.
Tahir Igbal, Government Pleader for Respondents.
JUDGMENT

SULTAN MEHMOOD KHATTAK (MEMBER).--- This appeal has been filed by the appellant
against the order dated 15-6-2010 against which the appellant filed Departmental Appeal which was
not decided within the statutory period of 90 days. The appellant has prayed for setting aside the
impugned order dated 15-6-2010 being passed in- A violation of law, rules and premature.

" 2. Perusal of the appeal shows that the appellant has been serving as Social Welfare Officer in BPS-17
and was transferred from Peshawar to Abbottabad on 4-7-2009. There a clash was started between the

ppellant and the District Social Welfare Officer due to which the District Social Welfare Officer wrote
a letter to DCO for transferring the appellant from out of District Abbottabad. The DCO wrote letter to
the Director Social Welfare on 5-5-2010 with the recommendation of posting/transfer of the appellant
from out of District Abbottabad in light of the complaint and DCO recommendation, the appellant was
transferred to Charsadda on 15-6-2010. The appellant agitated the matter before the DCO Abbottabad
who ordered the enquiry to be conducted to resolve the issue. The appellant was relieved on 7-6-2010
by District Social Welfare Officer despite of pendency of enquiry, but the DCO directed the District

¥
'
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Social Welfare Officer to withdraw the relieving order till the completion of enquiry, resultantly, the
relieving of the appellant was withdrawn by the DSW officer on 22-6-2010. In the meanwhile the
anellant filed, Departmental Appeal on 26-6-2010 against the order dated 15-6-2010 which was not
decided within statutory period. However, after completion of enquiry the appellant and DSW Officer
~ both were recommended to be posted out of District Abbottabad.

3. Arguments heard and record perused. The respondents contested the appeal and submitted their
detailed replies which were rebutted by the appellant through her rejoinder submitted accordingly.

4. The counsel for the appellant argued that the impugned transfer order dated 15-6-2010 1s premature
and based on mala fide, the impugned order has been passed on the enquiry of the DCO who was I
never authorized and nominated to conduct inquiry or to order as such, because the appeliant is
BPS-17 and for her the competent authority is Chief Secretary/Secretary of the Department and not
the DCO. The Counsel for the appellant further argued that the transfer is no where mentioned in the
penalty list of the RSO 2000 or E&D rules, therefore, the appellant could not be penalized in shape of
transfer. The counsel for the appellant also argued that the impugned order has been passed in
violation of rules and regulation as no proper summary was moved for the said, purpose. It is further
contended that the appellant has been discriminated because the enquiry officer recommended both
the appellant and DSW Officer but only the appellant was posted out without disturbance the other
side i.e. DSW Officer, which is evident from the order attached with the rejoinder in which the DSW

" Officer (Niaz Muhammad) was posted to Mansehra on 15-10-2010. The said officer relieved from
Abbottabad on 27-10-2010 and was posted back tO Abbottabad on 22-11-2010. The counsel for the
appellant lastly argued that the appellant is female and having schools going children at Abbottabad
being resident of Abbottabad, . it would be difficult for the appellant to travel daily from Abbottabad
to Charsadda and vice versa. The same will definitely affect the daily home life of the appellant.

5 The Counsel further contended that as far as the complaint regarding the absence is concerned that
was not proved because the appellant produced witnesses during enquiry who give affidavit to the
effect that the appellant regularly attended the office. Moreover, escaped of inmate girls was also
reported on the vary next day (20-1-2009) to the DSW.-officer. Therefore, the allegations against the
appellant were baseless and having no connection with the reality.

6. The AGP for the respondents argued that the appellant was transferred due to complaint submitted

to the DCO by the DSW officer and the enquiry officer has recommended that the appellant be posted

out of district Abbottabad. He further contended that the order was passed by the competent authority
- after fulfilling formalities. :

7 The Tribunal hold that the impugned order was premature and passed on the basis of complaint
which requires a regular enquiry in the matter and transfer of a evil servant could not be made on the

basis of complaint because transfer has not been mentioned as punishment in the penalty list in the
rules and regulations regulating the conduct of the a civil servant. The Tribunal also observed that the
appellant is a BPS- 17 ¢ employee, for her the competent authority is Chief Secretary/Secretary of the
Department and DCO Abbottabad was not competent to deal the matter directly and to order to
conduct enquiry. The Tribunal also noted that the DSW Officer was alsd recommended to be posted
out of district Abbottabad but he was transferred to Mansehra on 15-10-2010; relived from
Abbottabad on 27-10-2010 and posted back to Abbottabad on 22-11-2010. This proves sheer
discrimination against the appellant. ‘

8 In view of above the appeal is accepted, the impugned order 1D dated 15-6-2010 is set aside and the

20f3 10/28/2013 11:08 Al
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i[Balochistan Service Ti ribﬁnal]

‘Before Muhammad Hashim Khan Kakar, Chairman, Muhammad Nacem Khan Ghalzai and
}.Muhammad Anwar Khan Members ‘ ' _

|

lMA}IBOOB KHAN MANDOKHAIL '
|
\Versus

|

\SECRETARY C&W GOVERNMENT OF BALOCHISTAN ahd 2 others

?ls.A. No.175 of 2010, decided on 27th October, 2010.

|

| (a) Balochistan Civil Servants Act (IX of 1974)---

| ----S. 10---Balochistan Service Tribunals Act (V of 1974), S.4---Transfer order---Direct appeal
i‘before the Service Tribunal without exhausting departmental remedy---Maintainability-»-Counse}
| for authorities had contended that appeal filed by the appellant was not maintainable having been
lﬁled directly without exhausting departmental remedy---Contention was repelled as matter of
transfer of civil servants being part of terms and conditions of their services, would fall within
exclusive jurisdiction of Service Tribunal---Order of transfer of civil servant could straightaway be
challenged before Service Tribunal without first exhausting the remedy of representation in the
| hierarchy of the department---If transfer order was mala fide or in violation of settled law, and was
made for extraneous considerations to accommodate some blue eyed-chap, it would squarely fall
| within the domain of Service Tribunal---Said original orders of the departmental authorities against
which no appeal had been provided, had been termed as the original final orders; whereas in those
cases where appeal lay, the order passed in appeal was the final order---Order of the departmental
authority for the transfer of the civil servant was such against which, no departmental appeal lay
before the higher authority; in such a situation, if the aggrieved civil servant wanted to get relief,
could immediately approach the Administrative Court or the Tribunal for redressal of his
grievance. '

\, (b) Balochistan Civil Servants Act (IX of 1974)--- |

| __..S. 10---Balochistah Service Tribunals Act (V of 1974), S.4---Transfer- order---Question of
1 transfer/posting under S.10 of Balochistan Civil Servants Act, 1974 fell within the domain of

| competent authority, but such discretion must not be exercised in an arbitrary or fanciful

| manner---Such discretion had to be exercised judiciously and in accordance with settled norms of
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- |justice, equity and fairplay---Government was required/duty bound to exercise the discretion

‘kgeping in view the nature of duty and requisite capabilities in a fair and impartial manner---There
should be no extraneous considerations---Transfer order, if mala fide or in violation of settled 1a§;v,
| for extraneous consideration, would fall within the domain of the Service Tribunal---Normally, a
civil servant would not be transferred from one station to another, prior to the completion of
prescribed period of tenure---Civil servants were generally permitted to complete their normal
‘tenure in case of transfer from one place to another---Such principle had to be followed in the

.| ordinary circumstances, unless for reasons of exigencies of service---Impugned transfer order of

|the appellant was deviation from normal procedure and transfer/posting Policy, for which even
reasons were not assigned---Appellant was going to be retired within a period of 4/5 months; his
transfer order, in circumstances smacked of arbitrariness; and was not tenable having been passed
in clear violation of transfer/posting Policy, 2003---Notification whereby appellant was

| transferred, was set aside and appellant would retain his earlier position.

M. Wasy Tareen for Appellant.
Nasrullah Achakazai, A.A.-G. for Respondents.
Date of hearing:26th October, 2010.

JUDGMENT

- MUHAMMAD HASHIM KHAN KAKAR, (CHAIRMAN).--- This appeal under section 4 of
~ the Balochistan Service Tribunals Act 1974 has been filed by Mr. Mehboob Khan (appellant)
-~ against his transfer order dated 21-9-2010 whereby he was transferred from the post of Acting

Chief Engineer Khuzdar to Acting Chief Engineer Design.

2 The relevant facts in small compass are that the appellant is Superintending Engineer
(B-19) and was posted as Acting Chief Engineer Khuzdar Region. As per appellant he had been
performing his duties to the best of his abilities and no complaint whatsoever in nature against him
was made. It is case of the appellant that in spite of clear instructions/guidelines issued by the
Government of Balochistan about the Transfer Posting Policy, the respondent No.1 with mala fides
transferred him through impugned Notification dated 21-9-2010. '

3. On the other hand, the respondents contested the appeal on legal and factual grounds by
filing their written replies. '

4 We have heard the learned counsel for the parties and perused the available record with

their valuable assistance.

5 The learned counsel for the appellant Mr. Wassay Tareen, Advocate contended that the
impugned order is against the law, hence not tenable. He also argued that the order in question is
based on mala fides and has been passed just to accommodate influential person.

6. On the other hand learned Additional Advocate-General Balochistan Mr. Nasrullah
Achakzai Advocate contended that the appeal is not maintainable being filed directly without
exhausting departmental remedy and the question of transfer/posting exclusively falls within the
domain/jurisdiction of the competent authority. He further contended that this Tribunal has got no
jurisdiction to adjudicate upon the same.

7 We are not in agreement with the learned Assistant Advocate-Generél Balochistan on the
ground that the appeal is not maintainable being filed directly before this Tribunal without
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exhausting the alternate remedy of filing departmental appeal. We are of the considered view that
gensfer of civil servants being part of terms and conditions of their services, would fall within
exclusive jurisdiction of this Tribunal.

8. It is now settled principle of law that an order of transfer of civil servant can straight away
- be challenged before Service Tribunal without first exhausting the remedy of representation in the
hierarchy of the department.

9. There is no cavil with the proposition that the question of transfer/posting under section 10
of the Balochistan Civil Servants Act, 1974 falls within the domain of competent authority but it is
equally important to note that such discretion must not be exercised in an arbitrary or fanciful
manner. Such discretion has to be exercised judiciously and in accordance with settled norms of
justice, equity and fairplay. The Government is required/duty bound to exercise the discretion
keeping in view the nature of duties and requisite capabilities in a fair and impartial manner and
there should be no exirancous considerations. Therefore, the transfer order, if mala fide or in
violation of settled law, made for extrancous consideration to accommodate some blue eyed
chap, it would squarely fall within the domain of this Tribunal.

10. It is also worth mentioning that those original orders of the departmental authorities against
which no appeal has been provided, have been termed as the original final orders whereas in those
cases where appeal lies, the order passed in appeal is the final order. The order of the departmental

. authority for the ‘transfer of the civil servant is such against which, under the said rules no
departmental appeal lies before the higher authority. Therefore, in such a situation the aggrieved
civil servant, if he wants to get relief, may immediately approach the administrative Court or
Tribunal for redressal of his grievances.

11. Reverting to the merits of the case, it would be pertinent to mention here that the appellant
is Superintending Engineer and he was posted as Acting Chief Engineer Khuzdar Region on 20th
April, 2009, whereas respondent No.2 was appointed as Acting Chief Engineer Design on 2nd
March, 2010. Tt is settled principle of law that normally a civil servant shall not be transferred
from one station to another prior to completion of scribed ‘period of tenure. Civil servants are
generally permitted to complete their normal tenure in case of transfer from one place to another.
Such principle has to be followed. in the ordinary circumstances, unless for reasons of exigencies
of services. The Government of Balochistan (Regulation-1) No.SORI-4(15)S&GAD/369-469 dated
12th March 2003 dealing with the "Transfer Posting", reads as follows:---

(I) Pre-mature posting/transfer is a burden on the Government exchequer and heavy amount
is incurred under the head of TA/D.A.

(1V) Frequent Posting/Transfer should be avoided.
(V) Areasonable tenure of posting at a station may be fixed i.e. at least two years.

12. It is crystal clear that the impugned order is deviation from normal procedure and transfer
posting policy mentioned herein above for which even reasons are not assigned. Admittedly the
appellant is going to be retired within a period of 4/5 months. As such, the transfer order smacked
of arbitrariness and is not tenable being passed in clear violation of transfer/posting Policy 2003.

13. For the discussion, made herein above the impugned Notification No.SCW(S0A)2-3/2010
/5642-55 dated 21-9-2010 is hereby set aside and appellant will retain his earlier position. There
shall be no order as to costs.

H.B.T./19/BST Appeal allowed.
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