21.02.2-01'8 S Appellant in person énd Addl. AG‘alongwith ‘Sohail Ahmad
~ Zeb, ADO for the respondents present. Appellant lseeks'adjéﬁrrﬁﬁéht.
- To come up for argu.ments on-21.03.2018 before the D.B at camp

cour AbbottaSad. -

R

N L S
Campy court, A/Abad.
21.03.2018 None present for the appellant. Mr. Usman Ghaﬁi,

District Attorney alongwith Saquib Shahzad, Assistént and Malak
Muhainmad Harooﬁ, AAQ for the respéndents present. To come
up for arguments/furthér proéeedings on '18;‘04.20_18 before the
D.B at camp court, Abbottabad. ‘ ‘

A

—-f—’ | frman
Mefmber - ' : Camp court, A/Abad
18.04.2018 None is present for the appellant. Mr. Usman Ghani,

District Attorney for the respondents ]Sresenl. On previous

date also none was present on behalf of the appellant.

In view of the above, the present appeal is dismisse

default. Tile be consigned to the record rigpm.

4

Member . : , | .Camp Court, A/Abzld
ANNOUNCED -

18.04.2018 -




389/2014

19.10.2017 | Appellant in person and Mr. Kabeerullah'Khéttak,.Addl. \
' Advocate :General alongwith Mr. Muhammad Bilal, Deputy District
Attorney and Sohail Ahmad Zaib, Assistant  for the.“fESpd.ndents

- present. The learned AAG seeks adjournment. To cd'me up for

arguments on 21.11.2017 beforé.the D.B at camp court, Abbottabad.

24 -

y 1
Member Camp court, A/Abad.

' - R 21.711.201% Appellant in person and Addl. AG alongv;/ith ..Sohegil

s | Ajl_maa Zaib, Assistant for the fespondents present. Léar’ﬁed AAG
seeks adjournment on behalf of Advocate General and submitted
before the court that on the ﬁext-date, the learned A.G will argue

. the case. Adjoumed. To come up for arguments on :18.01.20Il8

before the D.B camp court, Abbottabad.

Bmer ‘ Camp court, Abbottabad. A

. 13;01.2018 Appellant in person and Mr. Usman Ghani, District Attorhey

| alongWith Sohail Ahmad Zaib, Assistant for the respondents
‘ ‘present. Appellant seeks adjournment. Adjourned. To c01_h_e up for
1 o -, arguments on 21.02.2018 before the D.B at camp court,
Abbottabad.

Meltber Car

an -
Court, A/Abad




©17.08.2016
15.02.2017
22.08.2017

o ADO, Malak Haroon, AAQ alongwith Mr. Muhammad Siddique,

t .
0}

Appellant in person, M/S Zubair Ali, ADO, Zahid Gul,

Lo
‘
[
A
i
B
A
o
<

R
Flea

Sr.GP for the respondents present. Informed the Tribunal that the
issue pertaining to validity of Khyber Pakhtunkhwa Cessation of
Payment of Arrears on Advance Increments on Higher
Educational Qualification Act, 2012 is pending before the august
Supreme Court of Pakistan. Requested for adjournment.
Adjourned for final hearing on 15.2.2017 before the D.B at camp
court, Abbottabad.

N o | A'C"hﬁ?rﬁe‘lh'

‘_ Member + - Camp court, A/Abad.

Appellant in person, M/S Muhammad Trshad, $O, |
Szlquib, Assistant and Anwar Ahmad, 'Ass_ismm alqng\&'ith-
Mr. Muhammad Siddique, Sr.GP for the respondents -
present. Due to non-availability of I3 ‘arguments. could fjot

be heard. To come up for final hearing] on 22.08.2017

before the D.I3 at camp court, Abbottabad]

AEMBER

Camp Court, A/Abagd

Appellant in person and Mr:. Muhammad Bilal, DDA

alongwith Amjad Ali Assistant and Mélak Haroon, AAO for the B

respondents present. To come up for arguments alongwith connected

“appeal No. 582/2014, on 19.10.2017 before ‘th‘e,D‘.B,at cémp court,

Abbottabad.

Camp court, A/Abad -




16.05.2016

16.11.2015 Mr.Jamshed Akhtar on behalf of the appellant,’ M/S lrShZid -

I
l‘l

19.08.2015 Husband of the appellant, M/S Irshad Muhanimadv

pu—

Muhammad, S.0 and Zahid Gul, ADO alongwith M. Muhammad

Siddique, Sr.G.P for respondents present. Para-wise Lomments
submitted. The appeal is assigned to D.13 for rejoinder and [mal he’nmg

'

for 16.5.2016 at Camp Court A/Abad. o .;‘ N ’g

. il?_.' “
(;h“lEHTlclh ,

Camp Court /\//\bad '

l
1 ‘ !

Appellant in person and Mr. Muhammad Arshad SO I
alongwith Mr. Muhjammad Siddique Sr.GP for the respondents
present. Rejoinder submitted. Appellant requested for adjoumment'

Adjourned for final hearmg to 17.08.2016 before D.B at camp court '
Abbottabad. L

N—

Member Ch an ,.'
Camp court, A/Abad,

Tt~

]
sttt

Py




17.11.2014 .

72042015 .-

Appellant present in person The Trlbunal is mcomplete To come

up t‘or prelrmmary hearrng at camp court A/Abad on 20 04.2015.

: Husband of the appellant present ‘Record perused’ |
accordmg to which this Trlbunal has granted advance

1ncrements to appellant v1de judgment dated 12.5.2009

. g _'_‘whrch was’ annulled through enactment passed by Provmcral |
- . 'Assembly as the Khyber Pakhtunkhwa Cessanon of Payment

i 'of Arrears on Advance Increments on Hrgher Educatronal-"'—

'Quallf' cation Act 2012. The appellant has challenged the
. v1res of the said- Act. Identical appeals mcludmg service

. .appeals No. 901 'to 903 of 2014 have already been admitted

| to regular heanng

~-Points - urged need consrderatron Adrmt Subject to .

o deposrt of securrty and process fee wrthm 10 days notrces be _

1562015
Mr.Jamshed Awan, Assistant (ht) alongwrth Mr.Muhammad

." before SB at Camp Court A/Abad: L

issued to the respondents for written reply for 15.6.2015

,. . l‘
Ch}rman

= Camp Court A/Abad

e *Bllal G P for. respondents present Requested for adjoumment

 To come up for written reply/comments on 19 8 2015 before

K , _‘ i._"S B at camp court A/Abad

: .C.hgn-nan .

L E Camp Court A/Abad o

- Mr.Jamshied Akhtar husband “of the'.appeliant and



~Form-A
FORM OF ORDER SHEET
o / Court of '
N iy p .
: Case No.__ 579/2014
S.No. | Dateoforder | Order or other proceedings with signature of judge or Magistrate
Proceedings
1 2 ' 3
'1 24/04/2014 The appeal of Mst. Nazira Begum resubmitted today
by her, may be entered in the Institution register and put up to |-
the Worthy Chairman for preliminary hearing. |
: R
L -S54 ' This case is entrgsted to Touring Bench Abbottabad for

preliminary hearing to be put up thereon__ / 7"//’.’/‘{

ver

X

X
e




"~ The abpeal of Mst Nazira Begum D/O Jhangir Khan DM Teacher GGHS Kuthiala Distt. A.Abad _
receivea today i.e. on 08 .04.2014 is incomplete on the following score wHi_ch is returned to appellgnt-

for completion and resubmission within 15 day.

| f -~ -, Cofly of departmental appeal is not attached with the appeal which may be placed on it.
” - ' M - ’

el -
& No. : : S.T,
ot. 02{ U{_’I /2014,

Mst. Nazira Beghm appellant

- SERVICE TRIBUYNAL : .
KHYBER PAKHPUNKHWA
PESHAWAR. ol

T

P T T A

"Resubmitted with the remarks/request that impugned Act KPK ACTNO -

IX OF 2012 dated 15/05/2012) was promulgated and appellant withdrew his . -
execution petition pending before KPK Service Tribunal, with a view to

. challenge the vires of said Act through Writ Petition.

. Initially appellant challenged it, in Constitutional Petition (Writ B
Petition) before High Court and on 25/03/2014, the Honourable High Court
decided the law point in this respect at Para 04 of the its judgment that
Service Tribunal has its own jurisdiction to decide the matter involved in
said Act. Thus instant Service appeal is filed under the High Court Order

Moreover the requirement of departmental appeal uw/s 4 of the KPK
Service Tribunal Act is not possible as final authority for promulgation of
.Act is Governor KPK and there is no appellant authority available in the ..5
" department who entertained such departmental appeal, and the said issue is
resolved by High Court in Judgment dated 25/03/2014 which is already i
‘annexed with appeal as Annexure E. IR :

Under the above circumstances It is requested that instant service appeal
..may please be fixed for further legal process before Honourable Tribunal.

\ &gﬂw
| W‘% |

Mab Nasge=’ &%‘W |

Dakes »\u\gm

Ve,
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~ BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL -
' PESHAWAR

Service Appeal No: 5 73 of 201:4 |

: Nazira Begum D/O Jhangir Khan, (w/o Jamshed Khan) DM teacher
Government Girls High School Kuthiala, District Abbottabad. R/O: Vlllage* o
and Post Office Kuthiala, Tehsﬂ & DlStrlCt Abbottabad. SRR

) Appella_nt
Versus

ﬁ ‘Government of Khyber Pakhtunkhwa through Secretary Flnance Department
Peshawar and 05 Other

Respondents :
SERVICE APPEAL
INDEX
_S.No DESC: OF DOCUMENTS = | ANNEXURES PAGE NO
1 ‘Memo; of Service Appeal ‘ — 1to$
12 | Copy of Service Appeal No 1529 ' A - 6109 |
of 2009 | ] ke
13 1 Copy of relevant pages of B ’ 10to 16+
Judgment Dated 21/12/2009 V o |
- | Copy of Act (KPK ACT NO IX C 17t0 19
- | OF 2012 dated 15/05/2012) | o
14 | Copy of Service Tribunal Order D ' 20
passed in execution Petition ' . : R CIN P
5 | Copy of Peshawar High Court E 21t029 ¢ | =
' order dated 25/03/2014 o o

N@ﬁ.« ﬁ”ﬁ

Dated 05/04/2014 - o  (Nazifa Begum)
' o Appellant in person

b




e  BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
AT .  PESHAWAR.

-Serv.iceAppealNo:‘ S z Z __of 2014 |

Nazira Begum D/O Jhangir Khan, (w/o Jamshed Khan) D.M teacher
Government Girls High School Kuthiata, District Abbottabad. R/O Vlllage '
and Post Office Kuthiala, Tehsil & District, Abbottabad. . |

W@ Paoviess:

s R Appellant
- Versus -mﬁ 3*21 ”L/ ‘

1 Government of Khyber Pakhtunkhwa through Secretary Finance
Department Peshawar. :

| 2 Government of Khyber Pakhtunkhwa through Secretary (Elementary &-'
Secondary Education), Department Peshawar.

3 Director of (Elementary & Secondary Educatlon) Department Khyber " .

Pakhtunkhwa Peshawar.

4 District Education Officer, Elementary & Secondary Education
Department District Abbottabad. ' '

5 Accountant General Khyber Pakhtunkhwa Peshawar.

6 District Comptroller of Accounts, Abbottabad.
' ' Respondents

SERVICE APPEAL IS BEING FILED WITH OUT DEPARTMENTAL APPEAL
WHICH IS IMPOSSIBLE IN THE CIRC,UMST-ANCES OF THE CASE AND THE
SAME LAW POINT IS ALSO DECIDED BY THE PESHAWAR HIGH COURT, |
ABBOTTABAD BENCH IN WRIT PETITION NO 159-A OF 2014, FILED BY
. APPELLANT AND OTHERS AGAINST THE IMPUGNED ACT. B

SERVICE TRIBUNAL ACT 1974 AGAINST THE IMPUGNED
lae‘-suwmm‘%@ wdEg “KHYBER PAKHTUNKHWA ACT NO. IX of 2012”7 (KHYBER
| | PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
"ADVANCE INCREMENTS ON HIGHER EDUCATIONAL




o
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. 22-';\\

. QUALIFICATION ACT, 2012) WHICH IS UNCONSTITUTIONAL,
 WITHOUT LAWFUL AUTHORITY, ARBITRARY, PERVERSE,
DISCREMINATORY’ AGAINST THE PRINCIPAL OF NATURAL
JUSTICE AND INEFFECTIVE UPON THE APPELLANT’S RIGHTS

OF ADVANCE INCREMENTS, GRANTED IN SERVICE APPEAL
NO 1529 OF 2009 ACCEPTED BY KHYBER PAKHTUNKHWA -
SERVICE TRIBUNAL PASSED ON 21/12/2009 ALONG WITH ALL |
BACK BENEFITS WITH EFFECT FROM HIS RELEVANT DATE OF
CLAIM. | | | o

PRAYER:- |
ON ACCEPTANCE OF THE INSTANT SERVICE APPEAL,
DECLARED THE SAID ACT (KHYBER PAKHTUNKHWA ACT
NOIX of 2012) AS ILLEGAL UNCONSTITUTIONAL
INEFFECTIVE UPON THE APPELLANT’S RIGHTS - OF
ADVANCE INCREMENTS AND RESPONDENTS- BE =
GRACIOUSLY DIRECTED TO GRANT RELEVANT ADVANCE
INCREMENTS (ALREADY DECIDED ON 21/12/2009) TO- THE
APPELLANT WITH EFFECT FROM THEIR RELEVANT DATES
- OF CLAIMS WITH ALL BACK BENEFITS. |

. Respectfully Sheweth,
I FACTS
1) That appellant being DM teacher was granted 64 adfzan_ce Increments
- of MA/MSc on his higher qu'aliﬁcation on the basis bf abceptahce of -
his individual Service Appeal by this Honourable Service Tr_ibunal-l- o
- and passed a consolidated judgment on 21/12/2009 at Campr Court .
Abbottabad. Copy of service appeal and relevant pages of Judghient is

. annexed as “Annexure “A” & “B”.

| 2)  That when respondents’ after‘passing l.ong time’ did not .ilﬁple1ﬁent
the existing judgment of Service Tribunal, appellant filed execution
petition before this Tribunal, but an Act “Khyber Pakhtunkhwa -
cessation of payment. of arrears on advance ‘increment's on highér

education qualification Act” (KPK ACT NO,IX OF 2012 dated




3)

. :4)

: 5

b)

15/05/2012) was"promulgatéd/published by the respondents. Copy of .

Act no IX is annexed as Annexure “C”.

That appellént'withdrew his execution petition with the reason, to
challenge the vires of ‘impugned Act through Constitution Petition

(Writ Petition) before Peshawar High Court. Copy of Service Tribﬁnal"

“Order passed in execution Petition is annexed as Annexure “D»,

That appellant and others challenged the vires of impugrled Act
through the Writ petition before Peshawar High Court Abbottaba_d :
Bench, which was decided/disposed of with the law relating to :

_]LlI‘lSdlCthIlal matters in the prevailing issue, and High Court held that

~ remedy by way of service appeal before the Service Trlbunal is’

available to the appellant agamst the 1mpugned Act Copy of ngh

Court Order is annexed as Annexure “E”

‘That in pursuance of law as decided by High Court in appellant’s Writ

 Petition, the instant service appeal is being filed with out departmental

appeal, as under the law, it is not possible because the is no appellate .
departmental authority available, above the Governor KPK who is the

promulgatmg/lssumg final authority of impugned Act, Henoe thls__ -

~ Service appeal inter alia on the following Grounds.

GrOunds

That it is undoubted fact that respondents illegally snatched the legal 3 .

rights of the appellant in an uncivilized way in a very haste manner,

which is against the equity and there is no single example is available

in the civilized society.

i

That it is admittedly proved that Service Tribunal passed its judgment' ;

on 21/12/2009 and reSponderits did not implement it after passihglong |

period of 04 years, while 90 % ‘of cass has already been

' 1mplemented thus gross d1scr1m1nat0ry treatment is involved in the




d)".

)

h)

‘case of appellant and the said Act is against Article 25 of the

A Constitution.

and order as well as constitution of Pakistan.

passed in the presence of Article 25 of the Constitution.

That the action of respondents is admittedly arbitrary caprieious . - l:%

unjust and against all norms of justice and against Tribunal Judgment - "

That impugned Act (Khyber Pakhtunkhwa Act No IX) is admittedly. ..

against the Article 25 of the Constitution as well as Constitution 1t SRS

‘self, according to said Act advance increments taken before issuance . ;

of Act (15/05/2012) would be legal, correct and valid but the same 4‘

rrghts of advance increments (execut1on Petitions) would stand abated.

as per 1mpugned Act, Such kind of target date of any Act/Notiﬁcation i

/Mernorandum/letter is not only illegal, against ‘law but also against..f_.\-

~ the Constitutional rights of ‘the petitioners and in this respect the

Learned larger bench of Supreme Court decided the same matters in

~(1991 SCMR 1041) (relevant at para 33 page 1092) thus liable to be "‘ |
declared illegal |

" That under the law provincial assembly has no power to change the .:

" nature of constltutional rights/Artrcle nor pass any Act which is |

against to any Article of Constitution and the impugned Act cannot be',:;'

That Const1tut10n cannot allow pick and choose types ‘of colourfu‘:

activrtles between the crtlzens thus impugned Act i 1 unconstitutlonal

That it is an admitted fact that under question Act is the matter of

great public impoi‘tance.

That appellant, who is once again dragged into litigation, that his
grievances have been solved completely by this Honourable Tribunal |
by accepting lris' service appeal on 21/12/2009, ‘but respondents
published an. illegal 'irnpugned Act, thus the conduct of the



respondents is uncivilized in the civilized society ‘and as such requires .

indulgence of this Honourable Tribunal by :a'warding appropriate )

punishment to the respondents

It is, therefore, fespectfully 'prayed that on acceptance of the instant

Serv1ce appeal, this Honourable Tribunal may please be declared the said

, Act (Khyber Pakhtunkhwa Act No. IX of 2012) as 1llegal unconstltutlonal
- and respondents be gracmusly directed to grant 04 advance increments of &

" M.A/M.Sc to the appellant with effect from his relevant dates of claims,

decided in service appeal no 1529 of 2009, with all back benefits in the

interest of natural justice.

_Any other rehef for Whlch the appellant is entltled and the same is not.' '

asked/prayed spec1ﬁcally, may very kmdly be granted in favour of the

appellant - ‘ | wh
: R , 1o & E@(bu
N7

- Dated 05/04/2014 -  (Nazifa Begum)

Appellant in person

: Affidavit

I, Nazira Begum D/O Jhangir Khan, (w/b Jamshed Khan) D.M teach’erﬂ o
Govermhent Girls High School Kuthiala, District Abbottabad. R/O: Village |
and Post Office Kuth1ala Tehsil & D1str1ct Abbottabad, do here by affirm .

on. oath that contents of instant appeal is correct and true accordmg to my

 best knowledge and belief and nothmg has been suppressed from '[hlS_
~ Honourable Tribunal and this instant appeal is first appeal & same nature of

~ any other appeal is not pending before Honourable Tribunal -

{\10\}\7’”\ l}%

(Nazn‘a Begum) -

Appellant in person
DEPONENT

Dated 05/04/2014




' Nazlra Begum D/O Jhanglr Khan, (w/o

AV\V\QX\W@; KAZ
_%_—___
BEF ORE NWF P SERVICE TRIBUNAL PESHAWAR

Sei'vice Appeal No:_| 5 7.-5 _of '2009

Jamshed Khan) D.M teacher, Government

Girls High School Kuthiala, District Abbottabad R/O: V.nilage,a‘nd Post Office
Kutluala, Tehsnl & Dlstnct Abbottabad . S .

Appellant -

Versus

1 Execuuve District Officer (Elementary & Secondary Educatmn), Abbottabad

. R 2 Dlstnct Coordmatnon Officer,Abbottabad

3 Dnstl ict Accounts Officer, Abbottabad

- 4 Dlrector of (Elementary & Secondarv Educatnon) N W. F P Peshawar

5 Secretary to Govt of N. W F P (Elementary & Secondary Educatlon) Deptt Peshaw'lr

6 Secr etary to Govt of N.W. F P), Fmance Department  Peshawar.

.Responde)nt‘s -

‘ Appeal under Section 4 of- NWFP Service Tribuhal Act 1974
For grant of 04 Four advance increments of M.A w. e f. 07/06/2001

" (date of Passing MA examination) with all back beneﬁts on the -

‘basis of Para 5(i) (c) of the Notlflcatlon No FD (PRC) 1-1 /89 dated
: 11-08-1991 issued by (Fmance Department NWFP Peshawar) and in

It is respectfully prayed before this Honourable Tribunal that the
instant appeal may graciously be accepted, and the appellant may be granted

04 advance increments of MA w.e.f. 07/06/2001 w:th a!l back benefits

Respectfulty Sheweth,

FACTS -

~ That the appellant was appomted mn Educatlon Department on 02/ 1 1/ 1995 against

D.M post as an untiained teacher. Though she passed her DM exammatlon

(professional Course) during her Service on 31/03/2002, but respondent no 6'

' (Finance Department) under Notlﬁcatxon No FD(PRC)5—2/2OO7 dated 30/03/7009

,has glven the rights of regular service as well as all annual increments of o

untrained period, and it has also endmsed by the respondent 1n0- 5 (Secretaly

- Elementaly and Secondary “Education Departmen; N W F P Peshawar) on |







; - - .' 06/04/2009 and further endmsed by Respondent no 04 (D:rector of (Elementa:y & :

' ‘Secondary Educatlou) NW.EP Peshawar) on 22/04/1999, ‘thus her regular services
was also started form her app01n1ment ie. 02/ 11/1995 on the basis of sald

- notification dated 30/03/2009 Now a days appellant is workmg as D.M teacher in
BPS No 15, at GGHS Kuthiala, Dlstnct Abbottabad A Certlﬁcate in this respect

.1ssued by concemed authonty is annexed as Ann exure A.
2)  That appellant- passed her B.A examination in 2™ Division during her service on
16/01/1999 and was placed in BPS No 14 against D.M post w. e £ 31/03/2002 .
I A(date of passing D.M. Course), on the basis. of Notification No FD(PRC)1- 1/89
| © dated 07/08/1991 1ssued by Finance Department N.W.E.P, Peshawar Copy of

said Notification No FD (PRC) 1-1/89 ,dated 07/08/1991 is Annexure B.

3) _That appellant during her Service agamst D.M post, passed her MA exammatlon

' on 07/06/2001, and was entttled for Four (04) Advance Inc1ements with effect -
from 07/06/2001 (date of passmg MA exammatlon) in pursuance of Para 5 @ (e)
of the Notlﬁcatwn No FD(PRC)1-1/89 dated 1 1/08/ 1991, issued by Finance
ADepartment, N. W F.p, Peshawar but these (04) advance lncrements has not given
to the appellant by the respondents in their office routme until now. Copy of said

Nottﬁcatlon No FD (PRC) 1-1/89 is Annexu re C

4) That appellant bemg teacher in Educatxon Department waslls a member of Civil
' Employecs (BPS 1-15) of the Provincial Government of NWF P and waslls_ o
entitled advance mc1ements in pursuance of Notification 11/08/ 1991 referred
above, whose Para # 5, Clause (c) caters for the grant of Four Advance

‘ o Increments M.A/M.Sc against D.M post because Prescribed Quahﬁcatlon of the
' N , - said post was/is also F. AJF.Sc w1th DM Course So appella.nt wasfis en‘utled the
W - - same and Respondents d1d not glve her Const1tut1onal rlghts ' Lo -

'5) . That now, In the Meaht:vhile Honourable Supreme Court Of. Pakistan has also --
decided the same matters in CPLA No 525,526 of 2007 on 19/07/2007 and
ultimately declared that teachers (appellant) in Educatto\in Depmtment are also.
Entitled for thc1r Advanced Increments given in Para 5 (1) of Notlﬁcatlon No

- ‘FD(PRC)l 1/89 " Dated 11/08/1991 w1tl10ut any change/exceptlon Copy of

Ly )\/ 9 e v Supleme Court Judgment 1s annexed as Annexure D.
Y ﬁé‘f | o
(4

i\wL " ‘6) ‘ That Honourable Supu:me COlll't of Paktstan has been pleased to dlSIlllSS the Civil
' Review Petmons No 216-& 217 of 2007, ﬁled by Finance Department, N W F.p,

Peshawar, on 29/01/2008 ~which were ﬁled against the judgment, dated

19/07/2007 passed n C P. L A ‘No 525 & 526 of 2007, and now the matters of-







}\Jd;z/él ;

N}‘

: .

Advance Inctements attmned its - ﬁnahty and there is no way before the

respondents to vnthhold/deny the nghts of appellant Copy of Supreme Court
Judgment passed in C. R P No 216 & 21 70£2007 is. annexed as Annexure E.

Y
" That the petltxoner of C.P. L A. No 525 of 2007 (Mr: Rashld Igbal K.han CT GMS

Tarhana Abbottabad) has now been received hts 04 Advance In01ements of -

. M. A/M Sc with effect from its qualifying date, i.c. 15/09/ 1997 th10ugh an order |

issued ‘on 26/02/2008 by the Education Depamnent in compliance of the
»Judgments of Honourable Sup1eme Court -of Paktstan “dated 19/07/2007 &
29/01/2008 passed in CPLA No 525/2007 & CRP No: 216/2007 Copy of 01de1

- dated 26/02/2008 of 04 Advance Increments of MA/MSc IS annexed as’

8

‘ Annexu re .,

: That when the above Judgments of the Supleme Court dated 19/07/2007 &
'.29/01/2008 and above orde1 of Educatton Department dated 26/02/2008
: (Annexme F) came into the notlce of appellant in the light of the samne, She

subnntted her. departmental representanon to 1esponde11t no 1 on l9/05/2009 and
‘1t is undec1ded W1t1un the - statutory pertod of 90- days Copy of 1epresentat10n is

Annexure G. Hence this appeal mtets — alia on the followmg ground, and

_a;,pellaat’s appeal is thlnn 120 days from the submxssxon of lns depaltmental
_reptesentatton dated 19/05/2009 ' .

Gmtmds

_'4)

” W”

That the nnpugned action of respondent no 01 not decudmg the appellant 5 reptesentanon

“dated 19/05/2009 is albltrary, UIl_]USt, and agamst all the norms of j _]usttce and equ:ty and

v:olated the Artlcles 25,189 and 190 of the Constltutton as petlttoner of CPLA. (Mr: Rashxd
Igbal Khan) has got his same rel ief of 04 advance increments of MA/MSC

That the unpugned action of lespondent no Ol not dec:dmg 1he appellant s repreSentatton

is’ against. law, ‘facts of the case, also. against letter and spmt of the Judoments of

“Honourable Supieme Court of Paklstan dated 19/07/2007 passed in CPLA No 525 526 &

590 of 2007 and also dated 29/0]/2008 in thl Review Petttlon No 216 & 217 of 2007.

That the Poltcy contamed in Notn" catlon/Clrculal clated 11/08/1991 at its Para § was/ts .

passed by N.W.F.p Ptovmctal Assembly in their Budget Session 1991—92 and then Hon, le
Govetnol apploved the ‘'same " and Fmance Department issued the satd Cucular aﬁet

completmg the legal rcquarements

That all the Rcspondents neither; have powet nor any jurisdiction to change, w1thheld/deny

the ‘Goveroment - Pohcy contamed m Circular/Notification dated 11/08/]99l and cannot

’ apply accozdmg to their own wishes and whtms agamst the sald polzcy







"(. Y e) 'Ihat the action of respondents in refusmg the grant of advance mcrements to the appellant -
’ o on the basis of Circular dared 11/08/1991, vuolated the Amcle 25 189 190 of the

Constitution, as petstloner of CPLA (Mr; Ras]nd Iqbal Khan) has got lus same rehef of 04
advance increments of MA/MSc '

- 1).  That the said Circular (Annexme C) was/us issued for le Provmclal

Eluployees of, '
N.W.E.P (BPS-

1-15) and appe[lant bemg teachen(Educatlon Department) falls undex the

. same and fully entitled for the relxef of Advanced Increments a!ong w1th back benef ts as,
clalmed by him,

'g). That the case of appellant is the same nature in pursuance of Pala 5 (1) of Notlf‘ ication, -

~which was - decided by Supleme Court of Pakistan on 19/07/2007 passed in CPLA No
525,526 of 2007 (Anuexure D) '

|
h). That thele is now no dlspute availabie i in the case of appe[lant as Honorab]e Supreme Court " !
|

. of Pakistan has decnded all the dlsputed matters mvolved in the mstant appeal on
19/07/'»007 L o

). That appellant’s service appeal is mamtamable and appellant’s post ls/was DM and
prescubed qualification of the Sald post was F.A/F Sc, appellant is now ‘working in BPS #

15 against D. M post and Instant Case falls under Para- 5(1) (c) of- the - Clrculal dated
o 11/08/1991(Anneme(:)

| It is therefore respectfully prayed that appellant’

s appeal may Kindly be accepted
and 04 advance increments of M.A w.e.f.

07/06/2001 (date of passmg M.A exammatlon),

along with all back beneﬁts ‘may graclously be guanted to the appellant m the mterest of
Justlce ‘

N 'zb:.ﬁ? ¢ e Gres

.'(Naznra Begum)
Appellant in person

Affidavit

I do here by affirm on oath that contents of i instant appeal is correct and true accmdmg to
my best knowlcdge and bellef and nothmg has been supp:essed from tlus Honourable Tnbunal

© and thls mslant appeal is f' rst appeal & same nature of any othex appeal 1s not pendmg befoze A
- Honourable Tubunal '

et 'A ¥
~ (Nazira Begum)
- DEPONENT
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-+ - 'BEFOREN.W.FP SERVICE TRIBUNAL PESHAWA R
'55?‘ >g??
| Scx‘v:cc Appe'll No: 152 %f 2{)09

: Nazira Bcgum D/O Jhangii i\lnn, (\\ /o Jamshed Kh m) D "vl tes whel, Goummuxt (;nis
© ‘High School Kuthiala, District Abbottabad R/O anhoc and* «Post Office’ Kuthiala, Telm!
. 0 & Dlstn ict, Abbottabad. . : \' S _ “_.‘.\‘ ,f’
: . PN ' ’ o ! RN . rﬁ‘
L L L , o o N - ';:.4_.,:;?_ | pe!lant
e \Jersus

T 1 “Exccutwe District Oﬂ”cer (Elementan’ & Secondzu’y Educ'mon), Abbothbad . co
I 5.57.F Frav 1;.'5a '

20 sttuct Cooxdlmtaon Officer, Abbothqu IR o Tvics Trimn ,.u -
T ’ r\l [P

’ ! o Y . L d ‘“‘-j AUNPRTS

3 ‘sttnct Accounts Off’cct Abbottabad .' ; o : “, e © /

4 Dnectol of (Element'\ry & Sccond'u'y Educmon), N. W F P, Peshawar.

- 5. _Sccxet'uy to Govt of N.W. F. P (Elemc‘nhry & Secondaty Dducatmn), Deptt Pcsinv. ar.

Rcspondcnts ,

FEE

Q:Af.‘..A.(w.-f( &“ =

. 24;%2,20Q9 Aopell nt preaonu in yeraon.

Prhllmlnarv arguments heqrd and recerd
_'peruseg,
: R}

‘ . [Vt-ide detailed oraar oi tﬂaay
in Hﬂnp'e:ﬁ I\io, 995/0 t"ls ~appe 1 is
-also acceptca in 11m1ne in. the sane
‘terms as Lald down :Ln the aferesam:
‘appeal. HD.- order as ‘Lo COotS.

'C:\ \A - .. ‘ulI\CU.NCA..L!

9’1 12?09

Ty
. :
A

'

A Uy s
Piefs St an-tinne




LQWCL FACTS -

b &% "ﬁzw /é/oﬂ

O\M-&b)t\)'—‘

'Ml Abdul Rasheed $fo Abdul G
Masud Javed Shaheed Road, Jinnah Abad

District Comdmatlon Officer, Abboltabad , o 57 _
Executive District Officer (E&SE) Abbottabad. ﬁa%d 7 "‘“""" _
A.GN.WEp Peshawar, through District Accounts Ofﬁcer Abbottabad

Director (E&SE) NWFP, Peshawar. -

Secretary to Govt, of NWEFP (E&SE) Depar tment Peshawar

'Secretary to Govt of NWFP, Finarice Depaxtment Peshawar. _

h

. SR RESPONDENTS' |

APPEAL UNDER SECTION-4 OF NWFP 'SERVICE
TRIBUNAL ACT 1974 FOR  GRANT OF FOUR ADVANCE
INCREMENTS OF M.A WITH ALL BACK BENEFITS WITH
EFFECT FROM 04/11/1992 UNDER PARA 5(I) (C) OF THE
NOTIFICATION NO. FD (PRC) 1-1/89 DATED 11 08.1991
ISSUED BY FINANCE DEPARTMENT N.W.F.P- PESHAWAR
AND ON THE BASIS OF JUDGMENT DATED 19.07.2007

. PASSED BY AUGUST SUPREME COURT OF PAKISTAN IN
CPLA NO. szs, 526 OF 2007, CRP NO. 216 & 217 OF 2007,

| PRAYER

It is iespectfully prayed before this Honorable Tnbunal that the .

mstant appeal may glacmusly be’ accepted and the appellant may be
granted four (04).

advance mcrements of M A w.ef 04/11/1992 wnth all.
_back benefits. '

.;\)q%a isp)},w |

Respectfully Sheweth -

’Ihat appellant was. appomled ‘as T"T trained teacher mA
Education Departmcnt on 01.10. 1983 in BPS-07 and was
plomoled against’ AT post on 22/10/1986 in BPS-09 on
regular basis. A certificate in this respect issued by he
coicerned 'luthor;ly IS annexed as ‘Annexure “A”,

That havnw the sanad of Shahadat»ul Almla apphcant wasa
placed in BPS 14 as per Finance Department. Nouf ication
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Appeal Ne. 993/2009 (Abdul Rdsheed-vs-
T [ GS&PD. NWFP@"Q/M FS -500 Pads- 1711 p

EN

.2;
3.
u,
. 5.
6.

] '8&

" 9.
) 0.
11,

1 e
12,

13,

| 4.

s,

16,
.. i~ 1?0

+ | 18,

;-vjlgo_

20.
21.
22.

: ,23'07.
24,

' 994/09

-1028/09
1029/09
1030/09

1651/09

1032/09
1054/09
1055/09

1173/09

1175/09
1186/09
1187/09
1168/09

1189/09

1190/09
1191709
1192/09
1193/09
1194/09°

1245/09

1246/09
1280/09 .

1281/09
1282/09

S .10 of Order cr - Date ofOrqeror ' . Order or other °rocecdmgs with iMiture ofJug’ge or.Magsstrate* t
- . Preceedings Proceedings and that of partles or cof i il where n‘et:essanf
1 2 . , B LB
’21%1202609‘i o Appellant P .;
; . Prellmlnary argumenta hear?“and recerd
perusedo
o blnce cemm@n questlmns of 1aw
: ’:and facts are 1nvolved in thls appeal -
':(993/09) as well as 1n the fellew1ng
e “appeals, by the appellants uentlened 7
TETY

. fagalnst each thlq slnglc erder w1ll alse

‘dlspcse @f the under mentlaned appeals°

Abdul Barl'

'.'Abdul Maro@f Khan
~Fh311a Mehmood

:Shaf1q~ur—Rehman‘:

&urangzeb -

| Mst, Shakeela Blbl ;
. Mst. Assma Naz. '

' Mst.Ghazala Tarlq

Abdul Qayyum

: Mst Sbaguftu Farhat'

Hst Harhat Ranl'

;"Syed Zahid Hussaln Shah
'*-Abaur Rashid

Mst;Farida:GuL

: Mst.Asima Bibi

Mst.Nabila Bibi S
Mst . Shlba Nahld Rani

. Mussarat Ranl
-Nst Mukhtlar Begum

' Muhammad Af231

Muhammad Farid

: Mﬁhamméd;AShrafi

Muhammad Yaseen .

'Muhammaé{Nasgem .
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(Appeal Ne. 995/99)

GS&PD NWFP.489/14-F.5:-500 Pads- 17 11 07/P4(Z)/Form8torjobs/l F‘P Cnmlna! 210

Ser[al No. of Order or~
Proceedings

Date of Order or
Proceedings

Order or other Proceedmgs with Slgnature of Judge or Maglstrate
and that of partles or counse! where necessary

1

2

i =~

A |

255,
26.
27.
28,
29.
30,

1

1.
%2.
33.
5%,

1283/09.
1446/09
1487709
1448/09
1527/09
1528/09
1529/09
153Q/69
1655/09
1769/09

' Mst Bushra Manzoor A
Mst Syeda Rabla Naqv1
Mst. Rukhshlnda Jabeen
Mst. lefat Rehna
Ubaldullah

Assad Hablm

Naz1ra Begum

Syeda Ghazala Hargas ‘
Tahseen Akhtar .
Shamsul Haq

Ivrar Hussain

35 1852/09

The appellants have preferred
these appeals for *ramt of feur a&vamce
1ncrements sn the ground ef pessessmns/
acqulrlng the hlghsr-quallfleutlen of

M A/M Sc in the llght ei‘ Gevex'nment of

NWFP Flnance Department Notlflcatlen .
dated ?th August 1994 and clrcular . _,'4
letter éated 1.8 1991. . SR

N

1
r

: It may be pelnted eut at th- @ut— :
'set that earliéar -a number ef appeals. .
‘ were lodged for the grant ef advance'iug

1mcrements on the b331s af the same

Notlflcatlen and c1rcular letter, amd a .
ceuple of appeals were dlsmlssed by “the
*-Trlbunal, against whlch, appcals ‘were
- lodged in the august Supreme Court of .
Paklstan, whlch accepted CPLA N9°525 of

2007 and CPLA No.526 of 2007 declarmng
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';Appeal Ns -993/09 -

Page~5

GS&FD NWFP.289/14- FS. 500 Paus 17 1Lo7/p ..S/NWFP Crlmlnal 210

ﬁeri No. ofOrderor
) wroceedings

Date of Order or
Proceedings

Order or other "roceedmgs with’ Stgnature of Judge or Mag:strate

1

3

. and that of pames orcounsel where necessary

: » 3
the petltloners s R T
Kcntltled te feur advancc 1ncremuts w1th

effect frem the date sf quallfylng M. A/

T . M.Sc examlnatlon. The Gevernmcmt/depart- B

:>ment prefcrrcd review petltlons, but the

"same wcre deellned v1de order dated

29, 01 2008 in. CRPS Ne. 216 &. 217/2@07 amd

1S b
,‘Grl OP Ne. 66 & 67/2007, W1th directlan.g

| "te the Government/department te 1nplement

Atne abeve referred Judgment of the

‘ 2_august Suprewe Court af Paklstan in lettcr

amd splrlt w1th1n tws wceks undcr 1nt1na-5~-

: tlon te the Reglstrar ot tne Suprene

 uCourt

L

Follewlng the Judgmemt of the

”-auguut Supreme Ceurt @f Paklstan,tthls

'~Tr1bunal in Anpeal No. 1276/2@@7

'tltled "Muhamnad Akram-vs-DCO Abbettabad s

etc.l an& 267" oth-r appeals ; relterated

]  the judgnent of the august Supreme Ceurt
- ef Paklstan 1n 1ts deelslrn dated e
:F‘12 5. 2@@9 2nd 1ssund dlrectlons te: theA
.‘{ csnccrncd efflcers/afflclals in- the
T:QPrev1nce te fellow the aferesald
'hé'auégment in its true letter and splrlt
 and uot to cempel the respectlvc.rlght .
-.;holders te enter 1nto lltigatlnn WIth 71;;
ZAthe department, etherwlse the cest of
'mlltxgatlon shall be recevercd frcm the

’ipay and pen51on 'as well as persan and

'preperty ef the defaﬂtlng cancerneﬁ
}afflcers, thcugh after flxatlen ef
:respsn51b111ty en them as 2 result ef

DA




»
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P

GS&PD.NWFP.483/14-ES.-500 Pads 1711, 07/P4(Z)/FOIm SlorJobs/ NWFP (‘ nlﬂﬂlZlO S

Serial No. of Order or
Proceedings

Date of Order or
Proceedlngs

Order or other Proceedmgs with Signature of Judge or Magsstrate - '
and that of parties or.counsel. where necessary

1

2

3

e

)

1
"

propcr enqulry. The Trlbunal further
de01ded that the remalnlng 51mllarlv
placed persens may submlt appllcat1ons/,
representatlcns te thelr concerned
autherltlcs dlrect1V, whe shall have
te dec1de their cases as above - w1th1n

a reasenablc tlme. i

It may a2lss be neted that”en -
15 6.2009, this Tri bunal €ispesed or |
Appeal No. 720/9009 tltled "Naz1r Bane- -
vs—D”O Abbottabad etc." al@nngth a |
number of othcr appeals in llmlne and ‘
1ssued the sane dlrectl@ns as 1ssued

earller in Servxce Appeal No 1276/0‘?.

Apart from the abeve, thc

Govcrnment/department was: ‘alse bound toi;

extend the same bcncflt to the 51m1larly
placed persens when the Trlbunal had
alread;y dccldcd the pelnt ef 1aw '
relatlng te the case of a 01v1l servant
who 11t1gated)1n the 1lght of’ 2@05 bCMR-,
499 (oupremc Court of Paklstan)

Abeve all the Govcrnment of NWFP
Elemcntary & Secondary Educatlon haVe
also 1ssucd Netiflcatlen dated 28 7 2009;'
bascd @n the abeuc reierred gudgmenu.
of the august Supreme Ceurt of Paklstan,
thereby, dcclarlng all othcr 51mllar1y
‘placed - teachers with the erlglnal

‘appellant in the aferesaid cases to,be"'




far

e

_‘;:.‘. . ; . Page—‘j

WFK’J‘(C:;ninaI) No. 210 A.ppca 1‘ N °_ -933/09 , GS&FD. NWFP48‘1;'14 £.5.-500 Pads-17.11: or/pam /Fom Star,u"s/NWFPCﬁminaI 210 A , :
Sena[No of Orderor || Date of Orfier or - Order or other Proc*edmgs with Slgnature ofJ udge or Mag'strate R '
P*nedmgs . L Proceedings : - and that of parties or counsel where necessary ' e '
X 2 ,_ . ] 1. i ) . 3 .

AT

=_’;l.

entltleu te the ‘benefits of FlnanCe

.Depurtment Netlflcatlnn dated '? 8. '199’1
“and cirqular 1etter dated,11.§.19@1 with
| éffect frem the date of issue er;wiﬁh:

1 effect frem thc date of acqu1r1ﬁg hlgher

quailflcaﬁlon whlcheVer is later.

In v1ew of tne abeve, thls appeal
,{ and all the abeve llsteé appeals agg

accspted in llmlne, with dlrectlnq<the,\
'1theAGevepnmgnt/departmgnt/resp@ndents;'
"to asc'c'::t'ain the entitlement of_ thé

_ appellants end extend the benefit of

‘adVvance incnements-to'théisimiiarlj placed .
appella nts, with further airectiaﬁ'ﬁé

alss P‘stCDu tha benefit te ether

51mllarly placed Government emp1@yees who _
have’ not appraacrea the ﬁrlbunal se far. -

'ﬂ_The appellants are alse dlrected to

M.

,;appreach uhelr aepartment Ain thzs -
' connect1en,.and the - departuemt shall
'1mmedlately process thelr cases w1th1n a
.._rcasenablc @1me, otherwlse the respon51b1e«
‘efflcer(s)/off1c1a1(s) shall be taken

te éoQﬁ<for deflance of the order af )

' 'Couru rlbunal and’ strlctly dealt wlth :
B departmentally as well as in aecerdamce S

<1w1th 1aw._No mrdcr as to costs.;s

ANNOUNCED
21.12.2009 .

~~ CAMP COURT ABBOTTAB&D
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PESHA‘WAR TUESDAY, l‘STH MAY 2012.

. PROVINCIAL ASSEMBLY SECRETARIAT
KHYBER PAKHI‘UNKHWA

. . . NOTIFICATIQ._N o )
o % o Dated Peshawar, the 15th May, 2012. :

No. i PA/Khyber Pdkhtunkhwa/Bllls/2012/20711 ~The Khyber Pakhtunkhwa
Cessation oi Payment of Arrears on Advance Increments on Higher Educational Qualification
Bill, 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on gt May,
2012 and assented to by the Governor of the Khyber Pakhtiinkhwa on 11% May, 2012 is hereby

pubhshed as an'Act of the Provincial Legts1ature of the Khyber Pakhtunkhwa,

T HD KHYBER PAKHTUNKHEWA CEoSAT 10N OF PAYMENT OF ARREARS ON
ADVANCE ]NCR‘EMENTS ON HIGHER EDUGATIONAL QUALIFICATION
ACT, 2012,

(KHYBER PMEHTUNKHWA ACT NO. IX OF 2012)

(fm ¢ published after ha Vwﬂz eceived z‘lze assent of the Go vernor of the Kiiyber
- Paldignuldiwa in f]Je Gazette of the KIi yber Pakhinnidnva
(Extraordinary), dated the 15" May, 2012).

AN
ACT

'0 cease tlze payment of arrears accrued ol accouut of adr ance el emeﬂts ol
Ligher educat.rom! qualification.

WHEREAS advance increments: have been granted to celtam Provincial
Govu nment employees on the basls. of acquiring or possessing higher educational
qualification over and above the prescribe educatlonal quahhcation from time to

N:kba, (/x lumi : L
a\}"ODW ' o © - B93

-

-




* eifect on and from 1* day of December, 2001,

| M‘MQ :

A
pe

(2]

. 1
R
Rt ST

R PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MAY, 2012,

Ay WHEREAS the Provinelal Government vide Notification No. (PRC)L-
172001, "dated 27.10.2001, had already’ disp:,on'tinued the scheme of advance
increments on higher educational qualliicatioli; :

~ AND WHEREAS due to financial constrajuts, 1t is 1o
Government to. pay the claimed and uneclaimed arrears

acerued from the said
increments; o

It is hereby enacted as follows:-

i Short title, application and commencement.— (1) This Aet ma,y be called the
Khyber Pakhtunldiwa Cessation of Payment of Arrears ox Advance lucrements on
Higher Educational Quatification Aet, 2012. :

, 0yt shall apply to all {lie employees of the Provincial Government, who
were erititled to received advance increments-on higher educational qualification.

o ' o ) N
- (33) It shall come into foree at once and shall be deemed to have taken

9. Cessation of payxﬁent of

: arrears on advanee increments on ligher
educational qualification.—(1)

Notwithstanding anything contained ‘in any

decigion, judgment and order of any Tribjmal or Court including High Court.or

Supreme Court of Palkistan, for the purpose of any claim for paynient of arrears ou
‘account of advance inerements on, higher editcational qualification sanctioned in
‘pursuaunce of any order, letter, office memoranda, notification, {pstructions and
'ther instruments issued before 1.12.2001, such orders, fetters, office memoranda,

otifications, instructions and other instroments. shall be deemed to be mon-
#xistent, ceased or revoked and no turther elaim whatsoever 011 the basis of these
instruments shall be entertained and all eases in respect of such claims pending

in any Court or Tribunal including High Court and Supreme Court of Pakistan
shall stand abated. R ‘ ' :

P2y Awy order made, instyuction issued, decision, judgment or order of
aiy Court or Tribunal including a High.(’}ourt or the Supreme Court, implemented
immediately belore the commencesnent of this Act, shall be deemed to have been
validly made, issned and implemented by the date of commencement of this Act,
and any amount already .paid'thefe-under on-aeeotnt of advance inerements or
arrears thereof shail be deemed: to lave been validly paid and shall not be
recoverable from the recipient Government employees.

t possible for Provincial '
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| .
A ziemovm @E diffeulties.— If 'm« difficult arises, in giving effect to the

provisions 6f this det, the Previneial Goz priment may make sueh ovdérs as it may
deen just and ecgmm?ﬂm | '

. |
4. flepeal.~ The Khybm Pakhtunlmwn Cessation of P ayment of Arrears on

mv’mco [nerements on Higlier I“ducmoml Qualifieation Ordinance, 2012 (E(hybel
Palditunidiwa Orczmame NO. 1 of 2012}, is hereby icp@aﬁed

BY GEDER OF VR. SPEAKER

f
|
PROVINCIAL ASSEMBLY OF KHYBFR

S
| PAKHTUNKHWA
\ |
! l
: | (AMANULLAH)
I Secrelary -
Provineial Asseinbly of Khyber Pakhtunkhwa
3
g |
i |
| : r
: : Peinted and publl.shvdhw the Manager,

Staty. & Py, Dep(t [Chyher Pﬂldlll]llk.h\\'l I’ eshiawar

| ,i
i 7 i
|
! |

: |

“* |

| i

|

i |

|

|

i

|

|

; l
| i




BEFORE KHYBER PAKHT’UNKHWA‘SERVIC'E T : \J:
' PESHAWAR

Implementation Application No E?B of 2012.

IN

Service Appeal No:__ 1529 of 2009

Nazira Begum D/O Jhangir Khan, (w/o Jamshed Khan) D.M teacher
Government Girls High School Kuthiala, District Abbottabad. R/O:
Village and Post Office Kuthiala, Tehsil & District, Abbottabad.

Petitioner

VERSUS

Executive District Officer, Elementary & Secondary Education Department

District Abbottabad and 05 others.
Respondents

PETITION FOR IMPLEMENTATION OF JUDGMENT DATED
21/12/2009 PASSED 1IN SERVICE APPEAL NO 1529 OF 2009 BY
Tﬂi—IIS HONOURABLE TRIBUNAL WHEREBY. PETITINER HAS

-t ™y ':Z, - . . .
z g & ‘& BEEN GRANTED 04 FOUR ADVANCE INCREMENTS C¥ M.A
3 = A T

* WTH EFFECT FROM 07/06/2001 WITH ALL BACK BENFITS

e -' :"‘{ [ BT E P ~ ~
% 20012014 Mr.Jamshed Akbtar, husband of the petitioner, on behalf of the

petitioner, M/S Zubair AlLADO for rcspon'dems No. 1,24 & 5 and
Irshad Mubammad, Supdt.- for respondent No.6 with Mr.Muhammad
Tahir Aurangzeb, GP for the respondenis preseﬁt. Petitioner in
implementation petition No.120 of 2012 moved application for
withdrawal of the implementation petition on the ground that he is
going to move the [ligh Court and challenge vires of Act of 2012,
namely Act of Khyber Pakhtunkhwa for Cessation of Payment of
Arrcars on Advance Increments on acquisition of Higher Educational

Qualification.

In view of the above, this implementation/exccution petition 1s

-
disposcd of as withdrawn. File be consigned to the record/{[./ / N\

ANNOUNGED W o e

Keg, oo MZM/&/W@&
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BEFORE THE PESHAWAR HIGH COURT ABBOTTABAD BENCH

Writ Petition No. /. ?’\»4 0f 2014

1) Muhammad Fayaz Awan S/O. Muhammad Urfan, Junior Pharmacy

Technician, Ayub-Teaching Hospital, Abbottabad R/O: House No K:
- 240/10, Kunj Jadeed, Abbottabad

2) Muhammad Daud Qureshi S/_O-Masood Ur Rehman, Junior Pharmacy
Technician, Ayub Teaching Hospital, Abbottabad. R/O: House No (1452)
" Behind Masjid Abu Bakkar, Khola Xehal, Teh; & Distt; Abbottabad.

" 3) Arshad Khan S/O Mir Afzal Khan C.T teacher Government High School .
' ‘No 3 (English Medium), Abbottabad R/o village, Ghumawan, Post Office
Nawan Shehr, Tehsil& District Abbottabad.

4) Samiullah S/O. Gul Badshah, Director Physical Education, Government
Higher Secondary School Nawan Shehr Abbottabad, R/O. Village
Dallokhel Teh. & District Lakhi Marwat, presently Nawan Shehr
Abbottabad ~ '

5) Hafiz Muhammad Iqgbal Khan QLIlCShl S/O. Muhammad Yousaf Qureshi,
‘ M&( Theology Teacher, (T.T) Government Centennial Model Secondary (GHS
\/ No 02) Abbottabad R/0O: KL 166, Mohallah Upper Kehal, Tehsxl & .
leSUiCt Abbottabad.

\\(}u}\ . 6) Qazi Masood-ur- Rehman S/O Qaz1 Ghulam Jilani, (Ex PTC teachel) C.T
‘. , ~ teacher, Government Middle School Khoi Maira, Haripur. R/O: Village &
“Post Otﬁce Khoi Nala Tehsil & District, Haripur.

7) Nazira Begum D/O Jhangir Khan, (w/o Jamshed Khan) D.M teacher
Government Girls High School Kuthiala, District Abbottabad. R/O
V1llage 'mcl Post Office Kuthiala, Tehsil & District, Abbottabad

. ljuﬁ [ | | Petitioners

‘ /§"h , " : Versus

» Government of Khyber - Pakhtunk_hwa through Sec1etaly Fmance'
Depeu tment, Peshawar.

: . Government of Khyber Pakhtunkhwa through Secretary Health
" /é;g/ Department Peshawar. : :

*-3*"{" Govemmem of Khyber Pakhtunkhwa through Secx etary (Elementary &
\"W \\, Secondary Education), Department Peshawar.

2\ ‘”

"4 . Accountant: Gene1 al Khyber Pakhtunkhwa Peshawar.

Eelot “Genel al, Health & Services Khyber Paldﬂ:unkhwa Peshawa1

5 v
L 5’\""1 | ;
Pechawar LgaTun | . R : : ‘
"bbul.ubau Pe, ) o »

Apthiusized Unue, Secals agqg Cref \*




A
to
%\’D b

nay.

é

f

6 Director of (Element’u

Yy & Secondary Education) Depal’tment Khyber I
- Pakhtunkhwa Peshawar. : : .

-7 Chief Executlve Ayub Medjcal Complex Abbottabad

8 Medlcal Supeuntendent Ayub Teachmg Hospital Abbottabad.

9 Dnecto1 Finance; Ayub Teachmg Hosp;tal Abboﬁabad

10 D1st110t Education Ofﬁcel Elementary &  Secondary 'Educa’tion |
Department Abbottabad '
11 District Education’ Ofﬁcel

Elementary & Secondary Education
Departmeni Haripur;

12 District Accounts Officer Abbottabad

13 D15t11ct Accounts Officer Haupm ' Rleslgondents

. WRIT _ PETITION UNDER  ARTICLE 109 Gp THE
CONSTITUTION OF ISLAMIC REDUBLIC ‘OF PAKISTAN 1973,
- FOR  DECLARATION THAT “KHYBER PAKHTUNKHWA |
CESSATION OF PAYMENT OF ARREARS ON ADVANCE |
- INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION
ACT, 2012. (KHYBER PAKHTUNKHWA ACT NO. IX of 2012) IS
(/%MMINEFFECTIVE UPON THE RIGHTS OF THE PETITIONERS,
UNCONSTITUTIONAL, “WITHOUT LAWFUL AUTHORITY,
- ARBITRARY PERVERSE DISCREMINATORY AND AGAINST -
- THE PRINCIPAL OF NATURAL JUSTICE AND LAW AS "
 SETTLED BY SUPREME COURT AND INEFFECTIVE UPON THE
| RIGHTS OF ADVANCE INCREMENTS OF THE PETITIONERS
WHICH IS GRANTED BY KIIYBER PAKHTUNKHWA, SERVICE
. TRIBUNAL IN THEIR I\IDIVIDUAL SERVICE APPEALS WITH

EFFECT FROM THEIR RELEVANT DATES OF CLAIM.
 PRAYI ER:-

o

e -CJ

ON ACCEPTANCE OF TI—IE INSTANT WRIT PETITION THIS
HONOURABLE COURT BE DECLARED THE SAID ACT
/fZ\/ (KHYBER PAKHTUNKHWA ACT . NO.IX of 2012) AS

ILLEGAL UNCONSTITUTIONAL AND RESPONDENTS BE
;¢ GRACIOUSLY DIRECTED

TO  GRANT ADVANCE

A A " A i e
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]udqment Sheet

IN THE PESHAWAR HIGH COURT
AIBBOTFABAD BENCH

JUDI CIAL DEPARTMEN T

WP No.159-A of 2014
JUDGMENT" -

Date of hear/ng ............... 25/03/2014 .........................

Pet/t/oner(s)(Muhammad Fiaz Awan and others)
: Pet/tloner No 1 /n person

-------------------

/_RESA\p?f)ﬁéde_"' ‘(S)(Govt of KPK through Secretary ‘

s AN Fmance Deparrment etc) ...............
/f : .***** |
| \"\ MAN.ZO;@R stsmm Ji-

S o A% ammad Fraz Awan and six others |
petitioners seek ,the constitutlonal

JUFISdlC’CiOn of thfs Court praymg that

Ve |
I}xﬂ(}ﬁ &//%W‘M - YIF fs, therefore, respectfuﬁy

prayed that on. -acceptance of
' U\\ 0(? . - instant Writ Petition, this

- Honourable: Courzf may please
be - deciared the said Act:
. (ﬁ(hyber Pakhtunkhwa Acti
'N@.IX of 2@:&2) as Hiegai
unconstitutional- and:
‘ ‘. ‘ 'respondem&s be - gracmusiy
(xé%t ‘ . directed m grant ‘advance
- increments : . of ‘higher
' qualification - to the .
- petitioners wyth effect from .
. their rez?evant daﬁ'es of cé’awms

‘ "6701-1 ffed ro be Trie , 7/_11 ST
: ’

: ' : ;’.f::.'..-:-:r.v.t.?-:',- ‘ ¥
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‘with all backs benefrts in the - '
~mterest of naturai justme,

2. Admlt’cediy, | pet;t:oners .o are
Government employees servsng in Health
“and-° Educatlon ' departments of th’e‘
Government of KPK as Junior Pharrnacy
.Technicia'n Tand’ﬂ Teache‘rs - Computer
“ Operator at Abbottabad and Hanpur The.
.petltloners have earher filed separate
appeals before the Khyber Pakhtunkhwa
SerVIce Trlbunal Peshawar praymg for
”grant of: advancelincrements on acqwnng
hlgher quahﬂcat!on Wh!Ch were accepted
".Vlde order dated 12 05 2009 21 07. 2009
and 21 12. 2009 Tne respondents did not‘
‘file appeal agamst the said dec:ssons of the
Tnbunal However | when the-..f- sa!d~
judgments of the KPK Tr:buna! could not be
impiemented the petltloners ﬁied petttions-
for :mplementatlonz ‘of-the saxd decisions
, before the Trlbunalv and m the. meanwhtle
the respondetnts- promdig‘ated : “Khyber
, Pakhtun/khwa Ceesatmn of Payment of

Arrea)rs on Advance EFECF‘@M@NE’S on

reelia be True Copy

2dpsd Ben
a7 5 Acts Qrdrn

it PN




[/

-‘H!gher Educa&mn Qua!ﬂﬂcaﬁmn Aczf.'

| A15_1_:h ~May, 2012 Thereafter the apex' |

A mvolvmg saml!ar dlspute o: lmplementatlon :

- ofJudgment passed by Serwce Trlbunal has.

,2012’ (Vhyher Pa htunkhwa Act No,IX

of 2@12) publrshed in- the ‘Gazette of the

Khyber Pakhtunkhwa (Extraordmary) dated

Court in Qvn Petstton No 360 of 2013

vglven the fo-l!owmg obser’,vatlon:—

“A bare readmgz of z‘the above
sections . from = Khyber
- Pakhtunkhwa --Act No.IX of
- 2012 . makes it ‘crystal- clear
that whatever -benefit the
petitioner was. claiming
through the judgment dated
12.5.2009, has been nullified
by the ieggsiawre thr@ughi_
clear - mi‘endment S i
unequivocal :-terms, . while
vires of the said Act have not

,been chaﬂenged before any
forum '

T -_(gsmp'h_a!sas-pmvaded)

The petitioners™ iri~ ‘view of " the' said

observation' - WEthdrawn ' their

,1mplementation s -', execution , petltlons

- pendmg before Serwce Tr:bunal wnth a V1ew

TR e T

rire Copy

to challenge the v1res of sazd Act through

.lnstant Constatutlona! petltion




3. The.submissions rnade by petitioner

No.1 in personand on' behalf of other.

petitioners ha‘\'/e_.‘been'.cen:é,i._dered' and the
avaitable record thoroughly perused.

4., The_‘.- maln j‘_';"‘igti_ey-ancej._ Ot “ the
Ap.e'titio n.ersA" IS “that, th'ey:h‘a‘v e ..d,i.;.s.cr‘i minately
treat.e.d' by the teslpond_ents' in awarding
.ad_vanc:e, incte_m_:en_tég .'Qn "'ac.q.uiring higher_
q'uav'l'ifica't'iene”an(:j; have n_'ot‘',’be"“e"r.jE co nsid eted.

at par with those; who have been granted

such relief and they Were prevented on the _

basis of the Ac:t (|b|d), Wh;ch was agalnst

) ,,4\ © the spirit of constttutlon and 'violation of the

of Islamlc Repubhc of Pak:stan 1973 “This

Court, in view of the clear enunoatnon of -

the Honourable Supreme Court of Pak1stan :

in. LA Sharwam v. Govemment of

Pakustan (1991 S@MR 3@41), and the
[)A{% bar -contained |ﬁ vArtncle 212 of the
Conétitutien ofIsI a,fm-i'c'_‘ Rie"p u_.b'l_i'-c._.of Pa ki.stan ;

1973 wotlld not‘f‘d’:i!ate "Upon ‘the 'merit'sA of

the case that may prejudlce the case of
to be True Coay '

‘-r’-Y el

'3es wwa: r‘hg :

e Fundamentai R1ghts of - the petitioners
S

guaranteed in. Artrcle 25 of the Constltutlon_

- 0 e b ——————— ke ¢ A - . a e

g S e
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Ab::-mraa

wathor g2y Unaar Qo ail &

~ petitioners before thé ‘SéArvice‘T'fibun‘aI who
|s competent legal forum to decnde the
grievancne .,gf' the petltionérs ~In
afofém'entiohed case, the apex Co'urt' has

- observed that: |

“From the above-cited cases;

it is evident. Ehat it has been

. consistently held inter alia
- by this Court  that a_ _civil

servant if is ‘aaqrieved by a

.fmaﬁ @rder, whether original
. or__appellate;, nassed by . a

degartmentai authority _in

‘respect - of .his - terms_.and

conditions, his remedy, _if
any, is by way of an _appeal

- before the. Serwce Tribunal

‘even where the case involves o
vires of a pariicalar Service

Rule or a not:ﬂca&?mn or the

. question, = - ‘whether Lan.
- accused cpw! servant camn

claim the . right to be
represen&ed by. a - counsel”

before- the ' Enqmry Officer.

. We are mchned to hold that

if_a szi:awwﬂf ruyle  or - a-

notification adversely: affects
the terms and conditions of a .
civil_servant, the same can
- be treated. a5 _an order in

terms of subsection (1) of

" 'section 4 of the Actin oirder

to file an appeal-before the

Service Tribunal.  However,

in the pmSenﬁ' case, the
petﬁmpers case is founded

solely - on the - ground of
dﬂscnmmamﬂ“y treaﬁmemt g

violation. of Article 25 of thce

‘Constitution and not because.

of any |breach - of any




4

provision of - the - Civif
Servants Act m‘ 2Ny service
rule. . Furthermore, - the
question mvoived is of publﬂc
amponance as jE affects ajf
the @resenzt and s future
pPensioners and t‘herefare

falls within the compass of
«:Jause (3) of Article 184 of
the C@nsmtumon ' However,

we may ciawfv that a_ civif
Servant . ccmnor{“ bye~pass the

_z;umsdmtmn of . zthe Service -
Tribunal by addﬂ Iround

of violation - of the

Fundamental rights. - The

Service. Tm'bﬂma! wiff hav«e

Jurisdiction | in e:ase wiich . js

founded on the: terms and

conditions . of the Service.
even  jf ﬂ“ _involves the

question of woiatmn or_the

Fundameni‘af Rmht

(Emphasas pmwded)
In vnew of the aforementioned prmc:ple la;d
down by the apex Court the petltloners
may approacn to the Servuce Tribuna! if o)
adwsed : ThiS Court m Constltutlonal
JUI‘ISdICtIOﬂ under --Artlcle 199 of the
Constitutional : Of Islamic Repubhc " of
Pakistan, 1973 and the bar. contamed in
Artlcle 212 of the Constrtut;on of, 1973 as
the matter relates to terms and cond/t/ons

of the service: of the petltroners is’ noit

competent to assume Jurlsdlction ‘when

Kl

« TRA e % -

e sh e e

et e oy h——- .




_~remedy by way oF appea! before the

‘Se’rvice 2 Tribun‘al‘ is avaiiab!e to the
pet|ttoners aga nst the Vlres of the Act
: (|b1d) or mfrmoement of fundamental rlghts

'gua‘ranteed 'Ih‘ Art:cle ‘_25' ~of  the

Cohstitution..

5. Accordlngly, for’ the reasons stated‘
'heremabove thls petltaon is dlsposed of in

| the above terms

Announced: . -
Dt.25.03.2014.

Certifie u_%e\ rg'

ey i

Abbouabed Exncl

I""Sh Awae -

Faharizcg Ut $0ca78 Aryx (et gl =
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: gfB[-:FQRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL; PESHAWAR,
| : y oo
Service Appeal No.579/2014 : , o _ . I
Nazira Begum, DPE, Abbottabad. o ' Appellant 3} e,
| VERSUS ( | \‘5
' i { . s
1. : The Secretary Finance Department, Khyber Pakhtunkhw}a Peshawar. @ "
2. The Secretary, Elementary & Secondary Education Department ‘i:'
Khyber Pakhtunkhwa, Peshawar. | o}
3. Director (Elementary & Secondary Education), Khyber P'Iakhtunkhvéa, Peshawar. E ?‘
. f , . :;'1;?
4. District Education Officer, Elementary & Secondary Educzation, District Abbottabad. . 2
5. The Accountant General, Khyber Pakhtunkhwa, Peshawar. 4}
, | ; . :
6. District Comptroller of Accounts, Abbottabad. \ - Bt
' ' o ' Respondents f;‘f
kv | ' 4
e , . | o ‘e
-:ﬁ : ?ﬁ‘f‘:PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO.I
T s
!5re'liminag(‘f\gbjections: |
S o - ]
i) ‘That the appellant has no cause of action. 1 , ¥
' i
ii) That the appellant has no locus standi. i f‘
!
i) ~ That the appeal in hand having no merits is not mair{tainable. |
iv)  That appeal is time barred. ‘ . |
v)  This Honourable Tribunal lacks ]urlsdlctlon to entertam the appeal. ¢
vi) That the appeal is bad for mis-joinder and non-Jomder of necessary parties.
. : ' : | !
| i
1)  Need no Comments by Respondent No.1. |
A P |
~2) - - Incorrect. The Bill regarding cessation of Payment of Arrears on Advance Increments
on Higher Educational Qualification Bill, 2012 has been passed by the -Provincial
Assembly, Khyber Pakhtunkhwa, assented to by the Governor, Khyber Pakhtunkhwa
and notified by Secretary, Provincial Assembly \ vide Nofification No.PA/Khyber
Pakhtunkhwa/Bills/2012/20711 dated 15.05.2012, in the shape of Khyber Pakhtunkhwa . =
Act No.IX of 2012 and has attained the status of law. The said Act has not been
- promulgated by the Respondent No.1. 5
| |
3) Need no comments by Respondent No.1. ]
: i
4) Ne\ed no comments by Respondent No.1. i
E
5) Incorrect. The mentioned Act has been notifi ed/promulgated by the Secretary, Pr0v1nC|aI
“Assembly and not by the Respondent No. 1
: ‘ Cont'd Next Page-(2
Before STJPC
P S
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h).

Page-(2)

I
i \
Incorrect.  No legal right of the appellant has been snatched by the Respondent No.1

rather the mentioned Act has been notified/promulgated by 'the Secretary Provincial

Assembly after approval by the Governor, Khyber Pakhtunkhwa in the best interest of
public exchequer/publlc at large.

Incorrect. Appellant has not been subjected to dlscnmlnatlon by the Respondent No.1
Incorrect. As mentioned'in preceding Paras. l

Incorrect. As mentioned in preceding Paras. | _
Incorrect.  Being . legislative/law making body, the Pr'ovuriaal Assembly has the
constitutional power to make fresh law/amend the existing Iaw in the larger interest of

public. Hence the Act passed by the Provincial Assembly is as per law and constitution.

of the country. The august Supreme Court of Pakistan, Peshawar High Court as well

as this Honorable Tribunal has disposed/dismissed numerous cases regarding grant of
arrears in light of above cited Act.

Incorrect. As mentioned in above Paras. ' i
As replied in above paras.

. Incorrect. Noillegality has been committed by the Respondent!; No.1.

It is therefore, humbly prayed that appeal of the appellant may be dlsmlssed being
without merit.

Before ST JPC

!

L M
SECRETARY TG) GOVERNMENT
OF KHYBER PAKHUNKHWA

FINANCE DEPARTM ENT% Kﬂ)

(RESPONDENT NO.1)

»h'i



Service Appeal No.579/2014 |
Nazira Bequm, DPE, Abbottabad. e Appellant

VERSUS |
1. The Secretary Finance Departrhe_nt,';Khyber Pakhtunkhwa, Peshawar.

2. The Secretary, Elementéry & Secondary Education Department, |
Khyber Pakhtunkhwa, Peshawar. '

1

3. Director (Elementary & Secondary Education), Khyber Pakhtunkhwa, Peshawar.

4, District Education Officer, Elementary & Secondary Education, Dilstrict Abbottabad.

" 5. The Accountant General, Khyber Pakhtunkhwa, Peshawar. !

6. District Comptrolier of Accounts, Abbottabad. -
, ) Responcilents

“ PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO.I

?l

!'(

Preliminary Objections:
P That ﬂhe appellant has no cause of action. i
i) That the appellant has no locus standi.

i) That t"he appeal in hand having no merits is not maintainable.

iv) That appeal is time barred. |
v) This Honourable Tribunal lacks jurisdiction to entertain the appeal.

vi) That the appeal is bad for mis-jbinder and non-joinder of neéessary parties.

1) Need no Comments by Respondent No.1.

2) Incorrect. The Bill regarding cessation of Payment of Arrears on Advance Increments
on Higher Educational Qualification Bill, 2012 has been passed by the Provincial
Assembly, Khyber Pakhtunkhwa, assented to by the -Governor, Khyber Pakhtunkhwa
and notified - by Secretary, Provincial =Assembly vide Notification No.PA/Khyber
Pakhtunkhwa/Bills/2012/20711 dated 15.05.2012, in the 'shape of Khyber Pakhtunkhwa
Act No.IX of 2012 and has attained the status of law. The said Act has not been
promulgated by the Respondent No.1.

3) Need noﬁé‘pmments-by Respondent No.1.

:g:'.:
4) Need nolc’,omments by Respondernit No.1.

5) Incorrect The mentioned Act has been notifi ed/promulgated by the Secretary, Provincial
Assembly:and not by the Respondent No.1.

Next Page-(2
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g)
h)

Incorrect. No legal right of the appellant has been snatched by the Respondent No.1
rather the mentioned Act has been notified/promulgated by the Secretary Provincial

Assembly after approval by the Governor, Khyber Pakhtunkhwa in the best interest of

public exchequer/publlc at large. |

Incorrect Appellant has not been subjected to d:scnmmatson by the Respondent No.1

Incorrect. As mentioned in preceding Paras.

Incorrect. As mentioned in preceding Paras.

Incorrect.  Being legislative/law making body, the Provincial Assembly has the
constitutional power to make fresh law/amend the éxisting law in the larger interest of
public. " Hence the Act passed by the Provincial Assembly is as per law and constitution
of the country. The august Supreme Court of Pakistan, Peshawar High Court as well

as this Honorable Tribunal has disposed/dismissed numerous; cases regarding grant of
arrears in light of above cited Act.

Incorrect. As mentioned in above Paras. 5

As replied in above paras. |

Incorrect. Noillegality has been committed by the Respondent No.1.
: i

Itis therefore, humbly prayed that appeal of the appellant may be dismissed being
without merit.

Before ST JPC

QA gma,Q_
SECRETARY TO GOVERNMENT
| - OF KHYBER!PAKHUNKHWA
: FINANCE DEPARTMENT
; (RESPONDENT NO.1) é@




BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Appeal No. 579/2014
Nazira Bagum.......c.ccccevrnees resessraastsaaee s nensnnnre neeeranas w....Appellant

VERSUS . .

Para wise Comments on behalf of Respondents No. 2 to 4.

INDEX
Sr.No | " Description | | Page Nos Annexures
1 Comments aloAngwith affidavit. | _ 1to 3.
2 Copy of judgment. . T4w6 AT

| £
Distri! Education Officer ()
Abbottabad
(Respondent No. 4)

|

|

|

,‘ | | .

~ Govt: of Khyber Pakhtunkhwa & Others.......covccoevieceerercrreererereennne -...Respondents
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- BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.

Appeal No.579/2014

- Nazira Bagum.........connviivcsisic s ene e Appellant

Govt:

VERSUS
of Khyber Pakhtunkhwa & Others................ ...Respondents

Para wise Cdmments on behalf of Respondents No. 2 to 4.
Respectfully Sheweth:-

Comments on behalf of respondents are submitted as under:-

PRELIMINARY OBJECTION:-

l.

A e

10.

11.

That the appellant has no cause of action to file the instant appeal.
That the appeal of the appellant is time barred. Hence liable to be dismissed.
That the instant appeal is not maintainable as there is no final order.
That the appellant has filed the present appeal to pressurize the respondents.
That the appellant has not come to this Honorable tribunal with clean hands.
That the appellant is estopped to sue due to his own conduct.
That the instant appeal is not maintainable due to non-joinder and mis-joinder of
necessary parties. .
That this Honorable Tribunal hasn’t got jurisdiction to entertain the present petition/
appeal as this Honorable Tribunal is not a Constitutional Court, hence this appeal is liable
to be dismissed. ‘
That the vires of Act were challenged in the appeal, the Act was promulgated in the best
public interest & the advance increments were not settled to be paid at the time of joining
of service.
That the legislator has authority to legislate as they have mandate to do so by a recognize
process and services law do not brovides the provision of judicial review, hence appeal is
ndt tenable. ‘

That the appellant is at liberty to join service after due process of law equivalent to his

qualification & the Government is not bound to pay advance increment.

Factual objections:-
In reply to Para No.lof the appeal it is submitted that judgment of honorable tribunal has
lost its efficacy for the purpose of implementation by clear intendment through sections 1

& 2 of Khyber Pakhtunkhwa cessation of payment arrears on advance increments on

higher education qualification Act No. IX of 2012.




) 2.

a.

o

a o

5 oo

That para No.2 of the appeal is incorrect as composed hence, denied. The ‘Act was
passed by the Provincial Assembly and assented by the Governor KPK who isn’t party in
the present appeal. The answering respondenpts‘ are bound to obey the will of the
legislature & cannot deviate from any provision of enactment.

That para No. 3 of the instant appeal relates to the judicial record.

In reply to para No. 4, it is submitted that due to the promulgation of Khyber
Pakhtunkhwa cessation of payment arrears on advance increments on higher education
qualification Act No. IX of 2012, all the execution/implementations petitions were
dismissed by this honorable tribunal. It is further submitted that Mr.Muhammad Haroon
had filed Civil Petition No 360 of 2013’ before the August Supreme Court of Pakistan
against the order dated 30/01/2013, passed by this Honorable tribunal and the same was
dismissed on 29/08/2013. Copy of the said judgment is annexed as Annexure “A”.

That para No.5, of the appeal is subject to proof. Further added that it is the rule of the
administration of justice that things should be done in particular manner & not by any
other means, any deviation from the same amounts illegality.

That the respondents seek leave of this Honorable tribunal to agitate additional grounds

at the time of arguments.

Grounds:

That ground a. is incorrect hence, denied. Respondents have never snatched any legal
rights of the appellant. '

That complete reply has already been given in above para No. 1 of the factual objections.
That ground c. is incorrect hence, denied.

That ground d. does not relate to answering respondents.

That ground e. does not relate to answering respondents.

That ground f. does not relate to answering respondents.

That ground g. does not relate to answering respondents.

That complete reply has already been given in above para No. 3 of the factual objections.

i. That the respondents seek leave of this Honorable Tribunal to agitate additional grounds

at the time of arguments.

Under the circumstances, it is humbly prayed that the instant appeal is meritless against

the law and facts hence liable to be dismissed without further proceeding.

7,

Distried hducanonéff (1Y
7

70 -"imn;';m.d: \\\n
(Respondent N No. 4]

BvAYZ

Director (E&SE) Khyber Pakhtunkhwa

Peshawar,
r—;

Abbetkalyg d . 77
:4’

(Respondent No. 3)

S

o

Peshawar. (Respondent No. 2)




- BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.
: Appeal No, 579/2014

Nazira BagumAppellant

VERSUS

Govt: of Khyber Pakhtunkhwa & Others............... Respondents

AFFIDAVIT |

|, District Education Officer (Female)} Abbottabad, do heréby affirm -and
declare that contents of forgoing comments are correct and true according to the best of my
knowledge and belief and nothing has been suppressed from this Honorable Court.
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{on appeal from: }uﬂgment of KK Seryice Tribunal, Peshawar
dated 30.1.2013, passéd-in- Implementatlon petition No,49/2012}

Mdhammad Haroon . -

in the Sggreme Court of pakistan

{Appeliatp Jurisd!ction}

. Present'
Mr. Justice Anwar: Zaheer Jamali -
g M. Justice Khilji ‘Arif Hussain
Mr lustlce ljaz Ahmed Chaudhry

...P_etit\oner

‘ : " Versus

Exiecut‘we District Ofﬁcs:_r,".Eiementa,rv & Secondarv gducation Dept. Harlpuf, etc
o .. Respondents

petitioner: : : :infperson.

cor official respondents: . Mr. Naveed Akhtar Khan, Addl AG.KPK.
: Mr. Saeed-ur—Rehman ADO (Edu.), Haripur.

Date of hearing: 29.8.2013

.

JUDGMENT -

A Agwar Zaheér nga\l‘ }.- By this petltton under Article 232(3) of the

nst‘;unon of islam!c Repubhc of Paklstan, 1973 leave to: appea\ |s sought by

i
lgﬁe@:‘dner Mq)hammad Haroon agamst the order dated 30.1 20‘13 passed by the

a!( Pakhéunkhwa Service Tribunal, Peshawar (in short "the Tr\bun-al"] wherebv

&z‘t& m‘;:plemematlan appllcauon No. 49/2012 ln servlce Appeai No 506/2009,- was

B¢ l .vlew o( sections -1 & 2 af Knhyber Pakhtunkhwa Cessation of payment of

: céa;{:s on :Pld'\i:fa‘ﬂce mcrements on ngher Educat\onal Quahﬁcatton Act, 2012

er Pakhtunkhwa Act No.iX of 2012).
; . - We have h.eard the arguments of petitioner He has placed reliance
"ﬁne earller ;udgment of the Tr\bunat dated 12 5.2608, whereby he was held

ed. ferthe beneﬁt of advance incremams on the basls of. higher qualiﬁcation

pq;ppse e has alsor p!aced reuance upon the }udgment of this Court,

. Gorpe ‘ ihry (2onscwx 219).
Tioo o As against i, leamed Addmonal Advocate ‘General’ KPK, M. :Név’eed

ititar kﬁan,s_‘cr]ongly conténds that beneﬂt ef earlier judgment dated 12 5 2009

H i A' V “f“v
. B v . A - .
%‘—.A— | | | |
- e+ o en i e o R T T T
. : - S




.
S AT

RS S

P b et A0 Rt (a1 L d
. . .
.

saten

R O i

P s

thraugh tmpfementatlon appllcatlon No.48/2012 filed before the Tribunal, cannot

be allowed to the petltioner in vlew of the clear Ianguage of section-1 of Khyber

.Pakhtunkhwa Act No.IX of 2012 which has rnade Its section-2 applicable with

‘retrosbectwe effect. from 01.12.2001 and thus, made the said'-judgment

ummpiementable

4, We have considered the above noted submisslons made before us by -

‘th.e petitioner and the leérnéd Addl. AG KPK and séen tﬁat'indaed as per judgment

of%the Tribunal dated 12.5.2008, the pétitioner was heid entitled for the beneﬂt- _of_

—~

advance increments on the b351s of his higher qualification, but such ]udgment has ~
Iost its efﬂcacy for the purpase of implementation by clear 1ntendment through

'Se;ct'i'dns,l and 2 of I(hyber Pakhtunkhwa Act No-.IX of 2012, which read asunder:-

“1. Short title, appiication. and .commencement. ~{1) This Act may l')e‘ca'iled
. the Khybder Pakhtunkhws - Cessation of Payment rlJf Arréars on Advance
Incremants on Higher Educationsl-Guallfication Act, 2012, '
{2) 1t shal{ apply to all the -employees 'or..the .Provlncial Government, who
‘were entitled m-re.Ceiva‘d advance:ln:ﬁéments on higher educatloqal'quallﬂcallan, .
(3} It sflall come: i‘nwforce at once-and shall be_'deen-_xed-zo have taken effect
on and ﬁrom 1"day of,Becember, 2001, .
12. . ‘l Céssatlon of payment ‘of amrears on advance lqgements on higher
~educatl’}nal quslification.— (1} Notwithstanding anvtblng :r.mtalned n any
dezﬂsior‘t. judumant and. grder of any Trlbunal or Ceurt '-nch:ding High cwrt ‘or

? preme COUﬂ of Paklstan. for the purpose -of-any clatm for mment of arcears on

,accound of advance dngrements on hlgher edueauonal qualiﬂuatlon sanctidned’In |

‘pu;suav#te of any arder, Ietter, of‘ﬁce mamoranﬁa, notificatien; 1nstruct1mns and -
- -‘1 other 1nstrument5v Issued before 1.12:2001, such ordefs. letters, -office

me\morandav notlﬂcatlnns, lnstruchons and-otherinstruments shaﬂ be- deemed ta

:be'nompx’bstent,. caased or revoked and o further clalrn whatsoever on the basts

of these mstrumants shall be entartamad and.all cases In respect of such, c!a!ms

T

53
.npending In aay Court or Tribunal Including High Court amd Supreme Court of
:P"hkistan shall stand: abated

i'. i Anv order made; lnstrucﬁon lssued declswn )udgrnent or order of any

‘C[nprt ar Trbunalk !ncludlnx a2 High Gourt or the Sunrerne Court, irnp%emenled
medi" elv ‘befare ma wmmenczmem of this Act, shall be deemad 1o have:been
MW mada. Issued By lmplemenied bv ‘the date of commentément of this-Act,

7 d,.?ny amoum aireadv pald there-under SN account” of advance’ increments or.

rraars xhweof shall bie- desmed to have been validly pa!d and shall not ‘be

b Vrgeqyembte from. the reclpient Governmant .employees.

"lwmb ad
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S. A bare reading of the above ‘sections from Khyber Pakhtunkhwa Act

No.IX. of 2012 makes It crystaf clear that whatever benefit the: petitioner was

ciaiming' through the judgment dated 12.5. 2009 has been nu!llfied by the
Iegis{éture through clear lntendment in unequivocal terms, whnle vires of the said

Act have not been chailenged before any forum.

6. ' This being the pdsition, leave to appeal Is refu'se:d and this petitlon is

Sd/- Anwar Zaheer Jamali,]-
Sd/- Khilji Arif Hussain,J
Sd/- ljaz Ahmed Chaugl]

r'..v'nu Conry  “amaialy
ISLAMABAD
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

"TRIBUNAL PESHAWAR CAMP CQURT ABBOTTABAD.

Appeal No. 579/2014

 NaZira BagUM.u e eeeeneeseesersreessraseans reesneaea b e sersaeeaes Appellant
VERSUS
- Govt: of Khyber Pakhtunkhwa & Others........cceeveveereessessecsceerennennns Respondents
Para wise Comments on behalf of Respondents No. 2 to 4.
INDEX
Sr.No Description Paée Nos Annexures
1 Comments alongwith affidavit. 1to3
i |
2 Copy of judgment. 4t06 “A”

. . ° ! ) F .
| Distriz Education Officer (3).."~ , ..
' Abbottabad .

(Respondent No. 4)
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE -

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD,
_gmm

Nazira Bagum.;......................................-.......................,.....Appellant
VERSUS
Govt: of Khyber Pakhtunkhwa & Others........ s RESpoOndents

Para wise Commen;g_ on behalf of Respondents No. 2 to 4.
Respectfully Shewe_th:-

ents ents are i 1} -

P_REL!M[NARY OBJECTION:-

1. That the appellant has no cause of action to file the instant appeal.

That the appeal 6f the appellant is time barred. Hence liable to be dismissed.
That the instant appeal is not maintainable as there is no final order.

That the appellant has filed the present appeal to pressurize the respondents.
That the appellant has not come to this Honorable tribunal with cléan hands.

That the appellant is estopped to sue due to his own conduct.

A G S

That the instant appeal is not maintainable due .to non-joinder and mis-joinder of

necessary parties. .o |

8. That this Honorable Tribunal hasn’t got jurisdiction to eﬁtéhai_n the present petition/
appeal as this Honorable Tribunal is not a Constitutional Court, hence this appeal is liable
'to. be dismissed. ]

9. That the vires of Act were challenged in the appeal, the Act was promulgated in the best
public interest & the advance i Increments were not setiled to be pald at the time of j Jjoining
of servwe :

10. That the: leglslator has authority to leg1$late as they have mandate to do S0 by a lecogmze
‘process and services law do not provides the provision of judicial revxew, hence appea[ is
‘not tenablc :

lI..' That the appellant is at liberty to join service after due process of Iaw equivalent to his

’quahhcatlon & the Government is not bound to pay advance i mcrement

'- Factugl oblectlonS' .
1. In reply to Para No.lof the appeal it is submitted that judgment of honorable tubuual has

lost its efﬁcacy for the purpose of implementation by clear mtendment through sections 1

& 2 of Khybel Pakhtunkhwa cessation of payment arrears on advpnce increments on

. higher education qualification Act No. IX of 2012.




R 2. | That para No.2 of the appeal is incorrect as composed hence, denied. The Act was
P . : passed by the Provincial Assembly and assented by the Qovemor KPK who isn’t party in ‘
‘ A the present appeal. The answering respondents are bound to. obey the will of the _ 1
legislature & cannot deviate from any provision of enactment.
3. That para No. 3 of the instant appeal relates to the judicial record.
4. In reply to para No. 4, it is submitted that due to the promulgation of Khyber
Pakhtunkhwa cessation of payment arrears on advance increments on higher education
qualification Act No. IX of 2012, ‘all the execution/implementations petitions were

dismissed by this honorable tribunal. It is further submitted fhat Mr.Muhammad Haroon

had filed Civil Petition No 360 of 2013’ before the August Supreme Court of Pakistan

against the order dated 30/01/2013; ;Sassed by this Honorable tribunal and the same was
" dismissed on 29/08/2013. Copy of the said judgment is annexed as Annexure “A”,
That para No.5, of the appeal is subject to proof. Further added that it is the rule of the
administration of justice that things should be done in particular manner & not by any
other means, any deviation from the same amounts illegality,
6. That the respondents seek leave of this Honorable tribunal to agitat
at the time of arguments. '

Grounds:

e additional grounds

. That ground a. is incorrect hence, denied. Respondents have never snatched any legal
rights of the appellant.

o

. That complete reply has already been given in above para No. 1 of the factual objections.
. That ground c. is incorrect hence, denied,

.. That ground d. does not relate to answering respondents,
. That ground e. does not relate to answering respondents, f

That ground f. does not relate to answering respondents.

- That ground g. does not relate to answering respondents.

R oo oA o

. That complete réply has already been given in above para No. 3 of the factual objections.

That the respondents seek leave of this Honorable Tribunal to agitafe additional grounds
at the time of arguments, | :

—_

the la'iw and facts, hence liable to be dismissed without further proceeding, :

v

‘Director (E&SE) Khyber Pakll:tunkhwa
Peshawar. : :

Under the circumstances, it is humbly prayed that the instant appeal is meritless against

_bish-i&ﬁducati:on icer
: 3 Mbg&a%&. .

(Resppryd&nt No; 4)

(Respondent No. 3) 'f

&S ber Pakhtunkhwa -
Peshawar. (Respondent No. 2)
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© declare that conten

. -BEFORE THE HONORABLE KHYBER PAKHTUNKH

. WA SERVICE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD. |
- o Appeal No. 579/2014

Nazira Bagum........uuvueevooseoseeoo, e Appeéllant.

VERSUS

: .Govt: of Khyber Pakhtunkhwa & Others.;.............Respozidénts

AFFIDAVIT |

|, District Education Officer (Female) Abbottabad, do hereby affi
ts of forgoing comments are correct and true according to the bes

* knowledge and belief and nothing has been suppressed from this Honorat_wl_:e Court,

rm - and
t of my




lathe Sypreme Court. of Pakistan.
(Appellatg Jurlsd‘ictlon}

. Presegt‘ .
Mr, Justice Anwar Zaheer Jamall -

s T T M Justice KhlljFAdf Hussaln : ;
- Mr.Justlce ljaz Atimed' Chaudhry ) . . -

KfServlr.e Telbuna), Peshawar

; T . ; (en appeal from[udgme.ﬂtafk?
| _ 3 dned 30.1:2013, passedrlnalmpigrnenlatlon Petltlan No. 49/2012]
i . N .
f - Mqhammad Haroon. - . . : : ,
' : . . - o " ..Petitioner
" Versus )

B :
Ex;écutlve District thcqi,-'.Eiementérv & Secondary tducation Dept. Hatlpul:, etc. '
! ’ : ... Respondents

; v . L )
: Patitioner: ’ .. qn:person.
Akhtar Khan, AddlAG KPK,

.. Mr, Naveed
ADO lEdu.). Hanpur.

Mr. Saeed-ur—Rehman,

J

29.8,2013

For official respow@ents.

i

; - , o Date ofhe:‘arir{g:
' ' : © . MDGMENT

tele 212(3) of the

i

|

|

! : I P i _I_\;m{ar Zaheer Igmall. iR By th!s petltkm undev Art :

! Qsﬁtut\on {af “Istaralc Republlc af pakistan, 1973 ieave to; appeai ls sought bv -
1. 2013. pas‘sed by the L

.
H
v

.'E;léher M{:hamm‘ad ‘Haroon agalnst the arder dated 30,
‘ ipé( P’akhqunkbwa Servlce Tribuﬂal 9eshawar tin shart “the Trlbumal"), whe;ehv

g Mem‘e?tation apptlcatlan Nm.qalzmz ln se.rvlce Appea‘l ‘No.sus;zcus, was
i ] af: sectlaosfr& 2 aﬂ(hybgf Pakhtunkhwa Cessatlan of Payment of

P

her Educatlcma\ G.uaﬂf]:aﬂen Ar.t, ?.EJ%.’Z '

; ‘i\thnzéx‘lmremeMs on Htg

: j rpakhwnknwa Aana,;x of2012).

i ¢ Sy

: ! o : ' Wa have hﬂa’rd the "dmguments of petitimnef. I—le has placed reliance
: b ? qarl!er 1udgmeht of the Trlhunai dated 12 5.2009, wheﬁebv he ‘Was held

! ' t *:f ' . Lthe Iaenizﬂt of advance lncremants owthe haslsmt higher qu&lfﬂcatton I
il N \n}: | s ?m-ppse, “he has arse placed’ rellance upnn the. Iudgmant of thls Court,
L ETEEE : ' -

P RS [ - ed] 54 ; ) :zonscmazw}

B BT ; wi—.&f Corpuraton - T

| f ' SRS h’ o i 1 As aga.lnst it, learugd Addltlenal Advocate‘General XPK, M Naveed
L R AR - S i

: “r« N ; ‘ .. t‘ ', rkh&n strunglv conteéfds that'beneﬂt af paifter ;ud‘gment dateg}ri. 5.20?%
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thréugh lmplamentatlon applicatlon No0.48/2012 filed before the Tribuna, cannot

; be allowed to the petltloner in vrew of the clear !anguage of section<1 of Khvber

,:Pakhtunkhwa Act No. IX of 2012 which has made Its section-2 appllcabie with

retrosﬁecﬂve effect from 01,12.200% and thus, .made the said judgment
unimplementable ‘ '

a. We have consldered the above noted submlsslons made before us by -

,the petlt!oner and the learned Addl, A.G KPK and seen that lndeed as per judgment

of;the Tribunat datEd 12.5 2089 the petltloner was held entitted for the benaﬂt ef

ac{vam:e increments on the basls of his higher qualification, but sueh [udgment has '

‘!ost its effltacy for the purpose of Implementation by clear Inteadment through

'sectlons 1 and 2 of Khyber Pakhtunkhwa Act No.IX of 2012 which reatl as. under'

1. shon wtle,: appﬂutlan nnd»cammencement. - |1) Thls Aet rnao/ be called ]
- the Kh‘vhder Pakhturkhwa - Cessathm of Payment of Nrears an Advam:e o

Anctemants om Highee Gducattonal: Qualification Act, 2012, - L

1—2)’ it shall app(y to Sl the - amplovtes of the Frovinclal Gevernment, who

‘wesd ertitied !oncelved advange: Iracremenn on higher educallanal quallﬂzatten,

3 -lt shallvcemeinle lafze at onee 4nd shall be deamed-to have taken affeet
; 1"*day onbeeember. 2001, . ’

~Cél$lﬂon of payment ‘af urearx on advance l;;tgements on hlxher

t nal quelificatlon.= {1) Nblwlthstam:llng anvthlnﬁ contalned ‘in -any

: ~jlsdgmem and. arder of any Tribural or Caurt tneiqdinu #igh cqm ‘or

Qzun arraklstan. for the pmpsss of any clalrn ror a;ihﬂem of arrgars on

i of advaznwlr{sremenrs onhlgber edueat!onal qualmuatlon sangtidned In

L et arw ardeér, . Ialter, eﬁlza memnraﬂda. nutsﬁcakbn. lnstwctlons and

‘other fmtrumenu uww bemm le.zom such -orders, leiters, ‘office
mdmarinda. ﬂauﬂminus, Ins!tuotlans and other lnstmmmus shall Se“daemed t6

i hem{ezlstam, cedsed or reveked and no further claim whatsoever on thie basls
i 3 Hhes& Instruments: shatt be Entartalned and.all cases In ¢espect of such. dlalms
; 3 ptﬁdlnq i any GCourt or ‘Frlbuaal ineluding High Court ard Supreme Court of

] -.m 1 Amy arder made‘ lnstfucdon lissred, dzclslon, [udsmem or ordaf of any
; (Iolm dr 'l'rlbunal Inelutﬁng a' ngu Geuit or ‘the Suprerne Caurt, lmpl’emeoied

WW iﬂbtta. lsuaéwd Imulemﬁnﬁed w ‘the date ot commentiment of | umx Act,
b} ‘aﬁnd- Ph'f amwm already.-pald nhena-mrdev @n account-of advanee trcrements-or
'nrmrs tﬁueaf shaﬂ be daainad to hove been wltdlv pald and shall aot ‘be

3 -AmnE'A'h
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S- A bare reading of the above ‘sections: from Khyher Pakhtunkhwa Act ‘

No,IX. of 2012 makes lt c:v.stal c{ear that whatever benefit the: petmoner was .

claim!ng through the Judgment dated 12,5, 2009 ‘has been nullified by the

’ Ieglsla-ture through c!ear Intendment ln unequlvocal terms, whilevires of the said

Act have not bean challenged before any forum.,

Sd/- Anwar Zaheer Jamali, J
Sd/- K.hll]l Arif Hussam -
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6 ' This 'belng the pdsltlbn, leave to appeal ls refused and this petltlon Is -




