21.02.2018 Appellant in person and Addl. AG alongwith .Sohai_l Ahmad
‘Zeb, ADO for the respondents present. Appellant seeks adjournment.
To come up for arguments on 21.03.2018 before the D.B at camp
court, Abbottabad.

\

o
ember ’ . rman
Camp tourt, A/Abad.
21.03.2018 ' Appellant present in person and Mr. Usman Gﬁani; District

Attorney alongwith Saquib Shahzad, Assistant -and Malak
Muhammad Haroon, AAO for the respondents present. '

The appellant submitted an application for withdrawal of
the present service appeal with permission to submit fresh
implementation petition for implementation of the judgment
dated 12.05.2009 passed by this Tribunal.

The learned District Attorney objected to that part of this
application in which the appellants seeks permission for
implementation of the judgment of this Tribunal, inter-alia, on
the grounds of limitation and resjudicata. In this appeal, the
appellant has challenged the vires of Act No. IX of 2012 and

: that vires to the extent of retrospectivity has been decided by
| the Worthy Peshawar High Court in Writ Petition No. 913-
P/2014, decided on 08.6.2017. According to the appellant after
that judgment his grievance has been redressed and he can file a
fresh application for the execution of the judgment of 2009
which was not executed due to that Act.

Since a question of law is involved which can be
determined by the executing court only. However, this Bench
has no objection on filing of execution petition subject to all

legal and factual exceptlons

CopetEnl mnepenand LG st W 9enawy nhosuns Al

Consequen‘lly, ‘the present appqal is dlSlmSSCd L8
withddawn’ THe' appellaiit can Seek A1l 'his *Iegal rlghts Avaitable
to himyundenthelaws File:be consigned 10 therretord foofi. ™ wl.ww.

\
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ANNOUNCED
21.03.2018
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19.10.2017 . Appellant in person and Mr. Kabeerullah Khattak, Addl. . \ |
Advocate General alongwith Mr. Muhammad Bilal, Deputy, District _ | \ “

* Attorney énd Sohail Ahmad Zaib, Assistant for the "fés';)ondents |

present. The learned AAG secks adjournment To come up for . ;’_;}

arguments on 21 11.2017 before the D.B at camp court, Abbottabad.

Y I\

Member ~ Camp court, A/Abad.

21.11.2017 Appellant in person and Addl. AG alongwith Sohail
| Ahmad Zaib, Assistant for the respoﬁdents present. Learned AAG
seeks Zadjournment on behalf of Advdcaite General aﬁ_d submitted

before the court that on the next date, the learned A.G will argue

the case. Adjourned. To coine up for arguments on 18'-.'01.20 18

before the D.B camp court, Abbottabad.

o ' ember Camyp/ court, Abbottabad.

“““ l? 012018 - - Appellant‘in person and Mr. Usman Ghani, District Attorney
3 ~alohgwith Sohail ‘Ahmad- -Zaib, Assistant.’for the respondents

T s e 0 presents -Appellaiit 'seeks adjournment. Adjourned. To. come up for

arguments on 21.02.2018%.before the :D.B at camp  court,
Abbottabad.

C C e &K an
S ‘ Member

Camp Court, A/Abad




Y 17.082016
S ].

1

Appellant in person, M/S Zubair Ali, ADO, Zahid Gul,‘

ADO, Malak Haroon, AAO alongwith Mr. Muhammad Siddique,
Sr.GP for the respondents present. Informed the Tribunal that the

issue pertaining to validity of Khyber Pakhtunkhwa Cessation of

- Payment of Arrears on Advance Increments on Higher
Educational Qualification Act, 2012 is pending before the august
Supreme Court of Pakistan. Requested for adjournment.

| Adjourned for final hearing on 15.2.2017 before the D.B at camp

" court, Abbottabad.
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$22.082017°

@. C 45
' Chéfrman
Member : Camp court, A/Abad.

Appellant in person, M/S Muhammad Irshad, SO-,
Saquib, Assistant and Anwar Ahmad /\s%ic.tant élongwith

' Mr 'Muhaml'nad Siddique, $r.GP for thc, rcbponduns
pr (,scnt Due to non-availability of D, B a:gumcnts uould not
be heard. To come up for final hearing on 22.08,2017

before the D.3 at camp court, Abbottabad. _

-Camp Cou:t /\/A_ :

Appellant in person and Mr. Muhammad Bilal, DDA

- alongwith. Amjad Ali, A551stant and Malak Haroon AAO for the

- respondents present. To come up for arguments alongw1th connected
appeal No. 582/2014, on 19.10.2017 before the D B at camp court
Abbottabad '
\J J/ ' W
M ) ber A

mp court, A/Abad
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o (‘\‘ C
! \“ 19.08.2015 Appellant in person, M/S Irshad Muhamma
E g Bakhshesh Tlahi, Assistant and Haroon Khan, Semor
" alongwith Mr. Muhammad Tahir Aurangzeb, GP
P ‘ iz.:.;: "
} 16.11.2015 Appcllant in person, M/S Irshad Muhammad, SOJ'mcl Sald
: Badshah, ADO alongwith Mr.Muhammad Slddlquc 81 G P for
5 respondents present. Para-wise comments submitted. .lhc clppcal is
assigned o DB for rejoinder and final hearing for 16.5. 7016. all Camp
: Court A/Abad. L e
0 Cl%mn . ’
r:! | Camp (,omt/\/Abad
Py ’ . ; .
/ " :Ié' .
: 16.05.2016 Appellant in person and Mr. Muhammad Arshad; S'O-
3 alongwith Mr. Muhjammad Siddique Sr.GP for the respondents
R present. ReJomder submitted. Appellant requested for adJouynment
_ 3 Adjourned for final hearing to 17.08.2016 before D.B at camp.court
Abbottabad. b .
1 .y
;Et [i=| : '
B .
: Member Chafrman e .
: i Camp court, A/Abad, |
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| up for P“"“mmafy hearmg at camp c0urt A/Abad on 20.04. 2015,

P

20 4. 2015 Appellant not present Record perused accordmg to * .

- --3-‘;through enactment passed by Provmcral Assembly as the

Khyber Pakhtunkhwa Cessatlon of Payment of Arrears on -

'.903 of 2014 have already been admltted to regular hearmg

T . N ,1ssued 10; the respondents for wntten reply for 15 62015
. L _}:- - - . ‘_-'-‘.-,_f"'l.;before S B at Camp Court A/Abad "”-f '

Ch' an. -

LA

: whlch th1s Tnbunal has granted advance 1ncrements to.’

HONS : - e ‘_Advance Increments on H1gher Educatronal Quahﬁcatron‘ -

Act 2012 The appellant has challenged the vires. of the said

Pornts urged need consrderanon Admlt Sllb_]BCt fo

- "deposn of secunty and process fee wrthm 10 days notlces be "o

R 15 6 2015 Appellant 1n person and Mr Jamshed Awan Assrstant, '

: "‘reply/comments on . 1982015 before SB at camp court .‘ .
?".-'A/Abad o T T T P e

T ppellant present i person The Trlbunal is 1-ncomplete To come

: "'..:';i-appellant v1de Judgment dated 12. 5; 2009 Whlch was annulled :'."".:.' ORI TR

e _:.'.,:Act ldentrcal appeals mcludmg servrce appeals No 901 to .‘-

Camp Court A/Abad A

‘ -."_.* . '.' o ‘.‘:-,_(llt) alongwrth Mr Muhammad BllalGP for respondents-:’:--'

'."'present Requested for ad_]oumment 'To come up for ertten -




Form- A

} FORM OF ORDER SHEET . '
[ courtof_ | -
Case No. _580/2014
S.No. | Date of order -Order or other proceedings with signature of judge or Magistrate
Proceedings ‘ ‘ '
1 C 2 3
1 24/04/2014 The appeél of Qazi Masood-ur-Rehman resu,bvmit.ted”
| todéy by him, may-be entered in the Institution register and put
'up to the Worthy Chairman for preliminary hearing.
. ]
R TRAR
| 2,,5/, I This case is entrusted to Touring Bench-Abbottabad for
2

preliminary hearing to be put up there on

)7 ~/%

; \




The appeal of Mr. Qazi Md»Sro“:ocﬁ*-ur-Rehman son of Qazi Ghulam Jillani C.T GHS Pind Gu jran
| Haripur received today i.e. on 08 .04.2014 is incomplete on the following score which is returned to

" appellant for completlon and resubmussuon within 15 day.

3 ‘:,, o Copy of departmentai appeal is not attached with the appeal which may be placed on it.

R
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
- PESHAWAR.

Resubmitted . w1th the remarks/request that 1mpugned Act (KPK ACT NO
IX OF 2012 dated 15/05/2012) was promulgated and appellant withdrew his
“execution petltlon pending before KPK Service Tribunal, with a view to
challenge the vires of said Act through Writ Petition.

. Initially appellant challenged it, in Constitutional Petition (Writ
Petition) before High Court and on 25/03/2014, the Honourable High Court
decided the law point in this respect at Para 04 of the its judgment that
Service Tribunal has its own jurisdiction to decide the matter involved in

- said Act. Thus instant Service appeal is filed under the High Court Order

Moreover the requlrement of departmental appeal u/s 4 of the KPK .
~ Service Tubunal Act is not poss;ble as final authority for promulgation of
Act is Governor KPK and there is no appellant authority available in the
department who entertained such departmental appeal, and the said issue is
-resolved by High Court in judgment dated 25/03/2014 which is already
annexed W1th appeal as Annexure E. '

Under the above circumstances it is requested that instant service appeal
may please be fixed for further legal process before Honourable Tribunal.

. M\“\M S &9@ mes QQ&AM
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL |
. l PESHAWAR.

Service Appeal No:' 5 30 of 2014

- Qazi Masood-ur-Rehman $/0O Qazi Ghulam Jilani, (Ex PTC teacher) C.T

_ teacher, Government High School Pind GyFran, Haripur. R/O: Vlllage &
, Post Ofﬁce Khoi Nara, Tehsil & District, Haripur.

Appellant

Versus

Govemment of Khyber Pakhtunkhwa through Secretary Finance Department
-Peshawar and 05 Other. .

Respondents
SERVICE APPEAL
INDEX
/ ,
S.No | DESC: OF DOCUMENTS - ANNEXURES | PAGE NO
1 Memo; of Service Appeal . —--- o - 1to5
|2 | Copy of Service Appeal No 1599 A - © 6t09
| of2008 | | | |
3 | Copy of relevant pages of B 10 to 14
' Judgment Dated 12/05/2009 I S
Copy of Act (KPK ACT NO IX| -~ C | 151017
: OF 2012 dated 15/05/2012) :
4 Copy of Service Tribunal Order D = 18 !
passed in execution Petition A . s
5 Copy of Peshawar High Court E 19t027 ,/\
order dated 25/03/2014 . / |
A /-
/
e / w
Dated 05/04/2014 - (Qam%%—m Rehman)

Appellant in person




L _ | - BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
, i _ PESHAWAR.

,-" o o Service Appeal No: 530 __of2014 -

Qazi' Masood-ur-Rehman S/O Qazi Ghulam Jilani, (Ex PTC teacher) cT
teacher, Government High School Pind Gugran Haripur. R/O: Vrllage &
"Post Office Khoi Nara, Tehsil & District, Haripur. o

6T B Pasvs
gﬁe’mr ng‘g‘;a@sgg; Appellant
Versus 2= 510

emgrw.&/aé/ﬁo/é |

-1 Government of Khyber Pakhtunkhwa through Secretary Finance
- Department Peshawar

- 2 Government of Khyber Pakhtunkhwa through Secretary (Elementary &
Secondary Education), Department Peshawar.

. 3 Director of (Elementary & Secondary Educat1on) Department Khyber' '
- - Pakhtunkhwa Peshawar. , : , ‘

4 District Education Officer, Elementary & Secondary - Education
Department District Haripur. - '

5 Accountant General Khyber Pakhtunkhwa Peshawar.

6 District Accounts Officer, Haripur. :
Respondents

SERVICE APPEAL IS BEING FILED WITH OUT DEPARTMENTAL 'APPEAL ~' '
WHICH'IS IMPOSSIBLE IN THE CIRCUMSTANCES OF THE CASE AND THE
'SAME LAW POINT IS ALSO DECIDED BY THE PESHAWAR HIGH COUR—"l", _‘
ABBOTTABAD‘BENCH IN WRIT PETITION NO 159-A OF 2.014,',FILED BY
APPELLANT AND OTHERS AGAINST THE IMPUGNED ACT. |

\

7 i, APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT 1974, AGAINST THE IMPUGNED
“KHYBER PAKHTUNKHWA ACT NO. IX of 2012° (KHYBER
PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE ~INCREMENTS ON HIGHER EDUCATIONAL
QUALIFICATION ACT, 2012) WHICH: IS UNCONSTITUTIONAL, |
WITHOUT LAWFUL AUTHORITY, ARBITRARY, PERVERSE, |



Réspectfully Sheweth,

| DISCREMINATORY’ AGAINST THE PRINCIPAL OF NATURA
JUSTIiCE AND INEFFECTIVE UPON THE APPELLANT’S RIGHTS |
OF ADVANCE INCREMENTS, GRANTED IN SERVICE APPEAL
NO 20 OF 2008 ACCEPTED BY KHYBER PAKHTUNKHWA _
‘SERVICE TRIBUNAL PASSED ON 12/05/2009 ALONG WITH ALL »' |
BACK BENEFITS WITH EFFECT FROM HIS RELEVANT DATE OF -

CLAIM.

PRAYER:-

. ON ACCEPTANCE OF THE INSTANT SERVICE APPEAL R
DECLARED THE SAID ACT (KHYBER PAKHTUNKHWA ACT
NOIX of 2012) AS ILLEGAL UNCONSTITUTIONAL
INEFFECTIVE UPON - THE APPELLANT’S RIGHTS OF

- ADVANCE  INCREMENTS AND RESPONDENTS BE

GRACIOUSLY DIRECTED TO GRANT RELEVANT ADVANCE

INCREMENTS (ALREADY DECIDED ON 12/05/2009) TO THE
- APPELLANT WITH EFFECT FROM THEIR RELEVANT DATES
- OF CLAIMS WITH ALL BACK BENEFITS.

FACTS

1) That appellant being school teacher was granted advanpe Incremenfs )
on his higher qualification (six advance Increments of MA/MSC a‘n'd.
four advancé Increments of BA/BSc instead of three) on the basis of

| acceptance of his individual Service Appeal by this Honourable
Service Tribunal and passed a consohdated judgment on 12/05/2009
at Camp Court Abbottabad. Copy of service appeal and relevant pages

of Judgment is annexed as “Annexure “A” & “B”.

‘2) That when respondents’ after passing long timé’ did not implement
the existing judgment of Service TribunaI appellant ﬁIed éxecutioh '
petition before this Tr1bunal but an Act “Khyber Pakhtunkhwa
cessation of payment of arrears on advance increments on h1gher- )

| education quahﬁcatlon Act” (KPK ACT NO IX OF 2012 'dated |
15/05/2012) was promulgated/pubhshed by the respondernts. Copy of

~ Actno IX is annexed as Annexure “C”,




"“F ." | 'l | ‘

3)".; That- apﬁellant withdrew his execution petition with the reason, to
- challenge the vires of impugned Act through Constltutlon Petition
i (ert Petrtron) before Peshawar High Court. Copy of Service Tribunal

Torge

Order passed in execution Petition is annexed as Annexure “D”,

4) That appellant and others challenged the vires of 1mpugned Act
“through the Wr1t petition before Peshawar High Court Abbottabad-. -
‘Bench, which was decrded/dlsposed of with the law relating to
Jurisdictional matters in the prevailing‘issﬁe, and High Court held that
‘remedy .'by way of servicé appeal before the Service Tribunal is
-available to the appellant against the impugned Act Copy of High

‘Court Order is annexed as Annexure “E”

5)  That in pursuance of law as decided by High Court in ~appellant’,s Wri_t -
Petition, the instant service appeal is being filed with out départmental
appeal, as under the law, it is not possible because the is no appel.late.‘ '
departmental alrthOrity available, above the Governor KPK who is the
promulgating/issuing final authority vof impugned Act, Hence this

Service atppeal inter alia on the following Grounds.

Grou_nds

a)  That it is undoubted fact that respondents illegally snatched the legal -
rights of the appellant in an uncivilized way in a very haste manner, .
which is against the equity and there is no single example is available

in the civilized society.

“b)  That it is admittedly proved that Service Tribunal passed its judgment
| on 12/05/2009 and respondents did not implement it after passing long
period of 04 years, moreover Service. Tribtmol accepted the 267
service appeals through said srngle Judgment dated 12/05/2009 while

90 % of cases has already been implemented, thus gross_




discriminatory treatment is involved in the case of appellant and thé
| said Actis against Article 25 of the Constitution. | |
| | |
. o ¢)  That the action of respondents is admittedly arbitrary capricious
. unjust _arid against all norms of justice and against Tribunal Judgment

and order as well as constitution of Pakistan.

d) | That impugned Act (Khyber Pakhtunkhwa Act No IX) is admittedly
. against the Article 25 of the Constitution as well as Constitution it
self, according to said Act advance increments takeﬁ before issuancé

of Act (15/05/2012) would be legal, correct and Valid but the sarhe'-_ '
rights of advance increments (execution Petitions) wouid stand abated "

as per impugned Act, Such kind of target date of any Act/Notification

- /Memorandum/letter is not only illegal, against law but also againsf
the Constitutional rights of the petitioners‘ and in this r.espéct the -
‘Léarned largér bench of Supreme Court decided the same matters iﬁ |
(1991 SCMR 1041) (relevant at para 33 page 1092) thus liable to ber |
declafed illegal. - |

e)  That under the law provincial assembly has no power to change the. -
nature -of constitutional rights/Article nor pass any Act which is '
against to any Article of Constitution and the impugned Act cannot be

- passed in the presence of Article 25 of the Constitution.

1) That Constitution cannot allow pick and choose types of colourful

activities between the citizens thus impugned Act is uriconstitutional.

g) That it is an admitted fact that under question Act is the matter of

great public importance.

h)  That appellant, who is once again dragged into litigation, that his
‘ grievaﬁcés have been solved completely by this Honourable Tribunal

by accepting his. service appeal on 12/05/2009', but -respdriden’ts-
published an illegal impugned Act, thus the conduct of the

respondents is uncivilized in the civilized society and-as such requires




‘any other appeal is not pending before Honourable Tribunal

indulgence of this Honourable Tribunal by awarding appropriate

~ punishment to the respondents

It is, therefore respectfully prayed that on acceptance of the instant

Servtce appeal, this Honourable Tr1bunal may please be declared the said

- Act (Khyber Pakhtunkhwa Act No. IX of 2012) as illegal unconstltuttonal '
and respondents be grac10usly directed to grant advance increments _of L '. '
(B.A/B.Sc & M.A/M._Sc)'to the appellant with effect from his relevant dates
of clairns, decided in service appeal no 1599 of 2008, with all back benefits .

in the interest of natural justice.

- Any other relief for which the appellant is entitled and the same is not

. asked/prayed spec1ﬁcally, may very kindly be granted in favour of the o

appellant : , - o (f

Dated 05/04/2014 (Qazi M

Affidavit

I, Qazi Masood-ur-Rehman S/O Qazi Ghulam Jilani, (Ex PTC

-‘ teachet)' C.T teacher, Government High School Pind Gugran, _Hafipur. R/O:
‘ Village & Post Office Khoi Nara, Tehsil & District, Haripur, do here by
affirm on oath that contents of instant appeal is correct and true according to -
my best: knowledge and belief and nothing has been supptessed from thls .,

Honourable Tribunal and this instant appeal is first appeal & same nature of . - o

od-wr<Rehman)
pellantin person

. DEPONENT -

Dated 05/04/2014 - ‘ (Qazi

Apfellant in person .
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-'Q.m M'lsoo -ux—Rchman SIO QﬂZl Ghulam Jilani, (Ex .

teache:) "C.T teachef
‘Government;; xgh Scheol Chhot, Hanput RIO: V.llage & Post Offige KhOl Nara,?:fe #,sx &
District, Haupux e R

’LQ o R : QV' I’ X Appelhnt

i . o o ve‘\v.w‘ svihnas
. o Narene - Diary i Q(ZJ.L(..:Z/
L VeSS e B LD

1 ExeCuhve sttx ict Ofﬁcer (Elementqry & Secondary Education), Harlpux

......-_.‘_.:_.".

2 ‘Dlstuct Coo: dm'lt:on Officer, Harlpul . T
- 3 sttl ict Accounts Ofﬁcel Hari :pu: - : .
4 Du ector 1o-f (Elementary & Secondm y Education), N. W F.P, Peshﬂwar
5 Secretaryto Govt of NNW.F.P (Element'u'y & becondary Educatnon), Deptt Pesh'\wm.

© 6 Secr ctary to GO\'t of N. W E.p, f‘m'ulce l)cp'u ‘ment: Pcshawm- ' ' .!

i
| ‘.
1

Rcspondents

i Appeal under Scctmn 4 of NWEP Service Tribunal Act 1974 '
‘uzamst the lmpuoncd Order dated’ 25/[0/2008 ‘issued by respondent

. no 01 under Endst: No 9359 whcleb,r appellant’s lepresentmon
. d’l"cd 17/10/2008, For grant of - 04 Four advance incr ernents ofB A
mstead of 03 ('lhmdy g,wen) with cffcct from 31/03/1997 (date of

passmg B.A exammatlon) and- 06. Sxx 'ldv'mce increments of- M. As

‘ w1th cffect from 26/06/2000 (date of . passmg M.A examm'lt:on)

e ' ' agamst P.T.C post, with all back beueﬁts on the basis of Pma 5(1)(b) .
. ' of ithe Notification No FD (PRC) 1-1 /89 dated 11- 08-1991 1ssued by

re Pondeut no 06; and in. pursuance of Judgments/Law p'issed by

Su?n eme Coux t-of Pnklstau, was 1 efused/dlsmlssed

i

.t : St . ‘ po
PRAYDR
I
o ‘il 1t is tespectfully prayed befone;thns Honourable “Tribunal th'lt the
instant. appeal may graciously be  accepted, -impugned order dated.
25/10/2008 issued by- xcspondcnt No 01, under Endst: No 9359, may be set
asidé and the appellant. may be granted 04 Four advance increments of B.A
mstéad of 03, with effect from 31/03/1907 and 06 Six 'ldv'mce increments of
- MLAl with effect from 26/06/2000 agamst P.T.C post

Resg actﬁ_xlly Bheweth,

- FACTS

1) That untnllv wppuilunt Was ﬁppomlud against PTC post as a tr'uned teacher on

01! 10/1983 in Educatmn D(,pmrtmc,nt qpp-:llant g_,ot and anSCd his professmnal P TC

g T



2) That appellaut during his scrvxce passed his B. A examination n 2

. post on.05/12/2003 as

- PTC post, and was cntitled for Six (06

#S,

'tralpmg/Comu, before

his Suwcu ’Ii)[JL“’Ult also passed his plofcsswnal CT

trannng/Conrsc during his SBI‘VICL and being C.T tmmt,d he was ptomoted against C.T

ainst
& against CT post (datc. of promotxon) in Education Department from the d
of takmg over charge ag'unst both the posts |

3 b'unc C.T post in BPS No 14, in the Educ

i a tmmd CT teaclier, thus his regular Service was started ag
PT€ post

ate
Now a days appellant is working against
ation Department, A Cutuﬁc‘ttc i this respect,

lssued by conccrncd authori |ly is 'mm,\(.d as Annexure A,

1

.lesmn and being

B.A 2™ Division he was placcd in. BPS No 14 against C.T post thh effect from

05/12/2003 {datc of promotlon against C.T Post), on the basis - of. Notxﬁcatlon No-
FD@’RC)! -1/89 dated- 07/08/1991 issued by

Cop‘y of said Notification No FD (PRC)I 1/89 d'\t(.d 07/08/1991 is Annexure B..

11 )
That appellant passed his B.A (.\'unnntlc~

C

1 on 31/03/1997, and he got only 03 advance

. mcremcnts instead of 04 of BA :m

gainst PTC post w.ef 3 1/03/ 1997 (datc of passing B.A),
smularly hc durmg his Surwce 'ﬂso passe

NotLﬁcatnon No FD(PRC)I- I/b) dated 11/08/1991 issued by Fmancc Department,

NWF P, Pcslmw'u‘ but these S(,\'L,n (07) advance :increments were not given to the

appellant by the rc.spond(.nts in their office routine, until now.

Copy of said Notlﬁcanor :
NoF I‘D (PRC) 1-1/89 dated | I/O8/l')‘)f is Anm,\u: ¢ C.
is .

'.r'

That appt,lhnt bung

: Employees (BPS 1-15) of the Provmcxal Govemment of NWFP a.nd was/is entitled

advmcc mcrcmcnts in pursuance of Notifi c:mon 11/08/ 1991 referred above, whose Para
Clausc (1) (b) caters for the graut of Four 04 Advance Increments. of BA/BSc mstcad
of C3 and Six advmcc mn.n,mcnt\ 01 M.A/M.Sc against PTC post bccausc Prcscrzbcd .

‘ Quahf cation of the PTC post w1s/1< SSC (Matric) -with P.T.C Course So appellant

" was is entitled the same and Rcspondcnts did not give his Constitutional rights.

-

sy That 10w In tlu, Mt..ml\\‘hl[b Honoumblu Supn.mu Court OFf Pakistan has aIso dcc1dud the

6) 1

-That Honourable Supreme Court of Pakistan has bccn pleased to dismiss the Civil Review

5ame | fnattcrs in CPLA No 525 :)f 2007 on 19/07/2007, and ultamately dcclzm,d that
tcachc{s (appcllant) in . Edumtmn anrlm(,nr is also cntitled for- thur/lns Advanced

lncrcments given in Para 5 (1) of Notification No - FD(PRC)! 1789 D'xted 11/08/1991

wnhou,t any cxceptlon Copv of Suprum Court judgmcnt is annexed as Annexure D.
1

ol

Pctltlons No 216 -of 2007, “filed "by Finance - Dcp'utmcnt N.W.F.P; Peshawar, on
79/01/200\ which were flll.d ’151111\1 the judgment, dated 19/07/2007, passed in C.P.L. A

No 32:) ot 2007, and now tlu, matters of Adva lcc lncrcmcnts attained its ﬁnahty and there

.
i
i

Fm:mcc Department NWF P, Peshawar ‘

d his MA e\anunatlon on, 26/06/2000 against

) Advance Increments of M. A thh cffcct from the :
sald quahfymg, date i.c. 26 /06/2000 against C.T post, inf pursuance of Para 5 ()(b) of the
i

teacher” in. Education D(.p'trmu,nt W'xs/xs a memb(,r of Civil ‘



7)

~his all ;arrears with effect from its qmllf\'

§)  That \:'s}hen the above J'leg111c|1ts of the Supreme Court dated 19/07/2007 and 29/01/2008,

' depzutmcntai representation.”

is no jay before the respondents to \\"i'L'hhoId/deny the right'sof_appcllmlt. Copy of Supreme

Courtljudgment passed in CRpP No 216 0f 2007 is 'annexcd as Annexure E.

Tlnt thc petltlonu of C. P LA, No ﬁ’h of 2007 (Mr: Rashid Iqb
Abbottabad) h

al Khan CT GMS Tarhana,
as now been rccclved his 04 Advance Tricrements of M. A/M Sc along with

ing date, i.c. "15/09/1997, through an order issued

0n 2?/02/2008 by the . Educatxon Department, in comphancc ~of .the Judgments of

Honourable Supreme Court of Pakistan dated 19/07/2007 & 29/0 1/2008 passed in CPLA

No 52|5/2007 & CRP No 216 /2007 Copy of Order dated 26 /02/2008 of 04 Advance

: Increx]lents of MA/MSC is 'umcxcd as Anne\lll e I,

v
-
f’

came into the notice of appeliant i’ the light of thc 'same, he submitted hxs departmental

rt,preslcntatxon to respondent no 1| on 17/ 10/2008, which was sent to the respondent no 01 -

by th,e School Principal, Copv of lepresenhtuon ~dated ]7/10/2008 1*: annexed as

AAnnexures G and in the Ilg,ht of the letter No. I‘D(SR—I)2 123/7007 dated

23/07/2008 1ssued by. respondent no 06, respondent .no 01 dlSll’llSSCd “the appellant s
rcprescntatzon d'LtL.d 17/10/2008 and on 25/10/2008, .final order (Impugned dlsmlssal

.Order) was 1ssued under Endst No 9359, (,opncs of letter No FD(SR 1)2- 123/2007 of» '

respondent no 06 and final order(dlsmxssal) dated 25/ 10/2008, issued by respondent 1o 01

arc annexed as as Annexure II & 1, Herice this appeal inters — alla on the following

g,round and appellant’s” '1ppc1! s within .)0 days from themeﬁnsal/dxs_mussal of his

.

Grounﬁs

.2)

“That the xmpugued order dated 25/ 10/2008 passed by respondent no 01 on appe]lant s

b) “

i I

rcpresentatlon dated 17/ 10/2008 is arbltmry unjust, and against all the norms of justice and

cquxty Hence liable to be set asnde

il

That ﬂge 1mpugncd order d'm,d 23/ 10/7008 is. agmnst law, facts of the case also against
letter &nd spmt of the .ludg,uu,nts of Honourable - Snprcme Court of Pakistan d”mted

19_/07/ 7[007 passL.d in CPLA No 32:) \526 8590 of 2007 and also dated 29/01/2008 in Civil
Review Petition No 216 of 2007,

Thdt ' ‘Je Policy contamed in Notlfcmon/Clrcuhr dated" 11/08/1991 at 1ts Pam D was/is
_ pass‘cd by N.W. F P Provincial Assembly in their Budget Sessmn 1991-92 and then Hon le
Gover 31’ approved the samc and Finance Deputmcnt 1ssucd the s'ud Circular aftcr
'e0111p1e ng the legal rcqunements

i That '1,1}1 the Res')ondents ficither have power nor any _]Lll‘lSdlCthIl to change withheld/deny

the Gq‘vemmcnt Policy contained ‘in Cueuhr/Nottf'cwtlon dated 11/08/1991 :md cannot

'1ppl)r a;;cordmg to thezr own wishes and whims agamst the said pohcy

i
"N
Iz
t
Ty

I

st
Nt




"n‘: Co ) | ;;, . S : - : L . :.. . é
PR } o . . .
LA o) .T,hz}g the action of respondents i refusing
i _ R

the grant of advance incrcn;énts’ to the appel]
- . on ithe basis of ‘Cirgyiar dared 11/0g/
- . H] i . . .

ant -
d the. Article 25,189 199 of

991, viojate the

e . . .. ) .- . '
Co:gntut:o;u as petitioner of CPLA {Mr: Rashid Tgbal Khan) has 8ot his same relief of 04
o . adve'zfﬁcc.incrcnwnts of MA/MSe. ‘ A . L
' . . :-} T . ot
aid Circular (Anne,\;ut’é C) \\'5,5/1'3 issued for
NWFP (BPS-HS) and appellant be

samérand fully
e

T h‘ut{i;thc s Civil Pro’vincja_] - Employees gf
ation Departrient) fai)s under the

Tents along with back benefes as

ing teacher(Edyc
entitied for the relief of Advasiced Increr
clainied by him, ' |

Ii

!
U]

8. 'That;_ﬂm casc of appellant is the” same nature jn bursuance of Para 5 .(i) .of Notiﬁcation, .
}Vhicl‘)‘ was decided by Supreme @oust of Pakistan op 19/07/2007 passed in CPLA’ No
I 525,526 0f 2007 (Annexure D). = . L
| . { : : i
h).  That q!lere is now

10 di-spu te avail
of Pa{{istan has decided
appealion 19/07/2007

I.

able in the.case of

appéli:mt as Honorable :Supx'emp

and point of law,

Couwt
all the disputed matters involved in the instant
1). "That appellant’s seryice

appeal js 'maiutainablc and
Prescribed Qu

alification of the PTC post was/is
appellant is now working in BPS.# 14 against C.T
5(1) (b).of the Circul

appellant’s former post was PT.C
SSC“(Matric) with P.T.C Course and

post, and Instant Case falls under Para |
ar dated H708/199 1 (Annexure Q. A '

and

It i‘szEthereforc"r_espectfully1 pr
25/10/2008 al'pproved/issued by respo
accepted ancj 04 ady

and Six 06.

ayed that while setting aside impugned order dated
ndent no 01, and appellant’s appeal may kindly be

ance increments of B.A instead of 03 ﬂ(ah'eady given) w.e.f, 31/03/1597 ﬁ‘m/
advance increments of M._A w.c.l. 26/06/2000 againsﬁ,P.T.C post,
back benefits ma anted to the appell

a.on.xg with” all 7

y g;‘aciousiy be gr ant in the interest of justice.

| Afﬁd:‘:_'\_/-_i_t

at contents of instont appeal is correct and true according to

othing has been suppressed from this Honourable Tribunal

- and this instant ‘appcal is first appeal & same nature of

any other
X .
l-lonoura.bl_c Tribunat

appeal is not pending before

}\"soo 0= ehm’an)

EPONENT
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AN H:spondcnt no 06 and in, pmsuancc of Judomcnts/L'lw nssed by'- )
e \C

.7
Ty

il

BEF ORI_‘, N’WTP SERVICE TRIBI JNAL

Av\mwm E;__

Q:m i\'lasood-ur-Rclnnan S0 Qw Ghulam- Jilani, (Ex ]

Government ngh School Chhox, .mpux RIO Vill
District, Hari ipur. :

z ..
5, -x"?. : [

age & Post’

1 o ‘ Versus - TR
| C\cculwc Dlstrlct Officer (Dicmcut.uy & Sccond
2 District Coox dmntwn Officer, Haripur.

3 Dlstuct Accmlmts Officer, H'u ipur,
4 Dxrectm of(E!emcnt'uy & Secondary Edumtlon), N.W.F.P, Peslmwal
5 Sccaet'zry to Govt of N.W.F.p (Elcmcnt'uy :S. br.cond'uy T‘ducatlon), Deptt Peshawa:‘

6 Sccx retary to (;ovt of N.W.F.P, Finance Dcp'u (ment: !‘(sh'mm

O,

Respondents
Appc'll undel Secuon 4 of NWI‘P Service Trzbunal Act 1974,

gg'unst the impuiencd 01dc1 d'ltcd 25/10/2003, |ssued bv-rcsnondent
no .01° undel Endst: _No 9359, -whereby

:lpp,ellant’s' representation
dated 17/10/2008 For grant of 04 Four advance increments of B.A

instead of 03 (already given), with effect from-31/03/1997 (date of .

passing B. A emmmatwn) 'md 06 .Sn advance increments of M.A,"
with effect from 26/06/2000- (datc of passing M.A - e\anunatlon)~'
nvmnst P.T.C post, thh all back bcuef‘ts on the basis of P:ua S(i)(b)
of the Nole’catzou No D (PRC) 1-1 /89 dated 11-08-1991 xssued by ‘.

A\ Supl erzc Com t of Pakistan, was lefuccd/dmmswed

‘ . Caeme .

o=li—

\ 12.5.2009 !., : Appeuam in person, Arshad A’iairh A.GP
% It alongwith representétivc of resi)ondcnté 'present

Vlde our dcfallz.d Judwmcnt of today, in Appe'tl :

" [ No. 1276/2007, thns appr.al is '1130 acccpted The '

.A.v[_

pames are, howevex lcft to bear their own costs

File be consi.gncdﬂ,to"thc rccord;
R | 'ANNOUNCED _ _ . L
sk '12 05. "009 f o : ; , , ;
N o o .. o
ol /“.ﬁpl\'ﬁ%&/‘ ©. 7 Member S
S Camp Court Abbottabad. o
e - ‘ a
s 'g]b ’ v

Ser‘f:ce Appes el B N {@)f 200

TC. tcachcx) CT te'lcher ]




* Muhammad Akram, $/0 Sikandar Khan, C.T. Teacher, Govery

' ‘
H]CﬂthIlCd appeals are the same and neea consohdated Judgment and j jOlIlt cuspnsa, - ~

Appeal No. 1276/2007

Date of mstltutxon 27.12.2007
Date of dec;sxon .- 12.05.2009

Kuthwal Abbottaba

.Dlstnct Coordmanon Off icer, Abborrabad

Executive District officer (S &L) Abbottabad.

District Accounts Officer, Abbottabad.

Director (S&L) Departrnent Peshawar. :
Secretary to Goyernny mment of NWEp (S&L) Depmtxnent Peshawm
Accountant. General NWFP Peshawar,

Secretary to Government of NWEp Finance | Department, Peshav’sia‘r.-

N@M%WP#

sty

D

Appellantin person present L
Arshaa Alam, AGP TIPS

MR. ABDUL JALIL ........................
MR. BISMILLAH SHAH

.................

] UDGMENT

ABDUL JALIL ME MBLR
_h‘*%

hammad Akram and the: followmg Service

Appeals The reason 1s that the broad f acis and thc legal. xsques in aII the below

b

Sr. No. Agp_eal No. - " Name of appellant
[. 137712007 . Saidur R-ahman, -

2 ommoe Munibur Rahman, | !

| 71579/2007 , . Mphazpmad Siddique, | ; . ~—~

': 01/2008 ‘~ Ma;‘dothan_ - | ‘

;02/2008- _— Amjad I-Iuss‘ain‘Awa'n




150: 14281200 - Mahmoob A, -

BLo laosp008. Bibi Rizwana,
32 1430n008 Kosar Shaheep,
13377 144172008 Amanullah, -
IS4 gm0 Gl Khitab Ahmag Turk,
155 14437008 - Mubammad Saeeq,
156, 1444/2005 Muhéminad Aslag,
LISt 14452008 Mubashar Hassan, .
158 1446003 “Wajid Khan, |
159. " 145212003 '; Bibi-Gul-£- Shahwar
160. 145312008 Abdur Razzzag,
161 145412003  Mehrban Khap,
162, 145500 - Ajaz Ahmad Khag, .
163, - 14561008 Shujjah Ali, | |
164, : 1457/2008 . 'D/Iﬁﬁqmznad NaWaz;
© 165 1assoogg  Gul Khitab, i
166 1459008 Mst. Isma Shaheer,
167 1562/2008 Mazkiar-Ul Haq,
168 15632008 ‘- MuhzﬁnmaaRafaqat
V369, 15992008V Qazi Masood-ur-Rahman
10 160012008  Shakee] Ahmad,
171, 160112008 Abid Shah,
172, 16022008 - Ghularn Faroog,
I3, I603p003. Abdir Rashid,
174 . 16412008 o I—laicfe:Zaxnaﬁ:, "
175 1686/2008- Muhammad Rafique, |
z 176. l;'_" 1687/2008 o .Faqir;u'd-nin, (L
177 1688/2008  Azhar Aji Khan,
178, 1689/2008 ° Fida Muhammag,
179 16o0m008 Zafar Iqbal,
RS0 16912008 Muhammad Riaz,
8L " 1697/2008, Sher Afzal,
2. 199872008 ',ShabipAhmaa; |
183 16992008 Ishtiag Ahmad,”
C184 17002008 Mst. Robina Shabeen,

185 17012008 - Mt Nasim Alcstar,




fi ' - . : LR . - « . .
o 257. . - P A

504/2009 - Muhammad Skamraiz -
258. 50512009 AliBahpdur .
2595062009 Muhammad Haroon
260, 5?3/2009 Neufeena Maqsood
261 52412009 Yasmeen Alchtar
1262 52502009 Shabana Nazir
263. 68172000 . NighatBibi - R |
264. 632/2009 . Waceeln Sultan " :_ 2 '~ " - e -"—"’“'
265 6332009 . BibiHajra | '
266. 6842000 . Abdul Razaq
267. 7685/2009' . TFatiha Gul
2. The appcllent of Seivicc Apbc‘al No. 1276 of 2007, contended that he was

| . appointed as untrained P.E.T. Teacher i in Educauon Department on 27.6.1990. The - o i -
- appellant being C T tramed was adjusted agamst the C. T post on 06.05:1996 on _ |
regular .basis. He acqmred higher . qualification of MA on 25.08. 1999. The -
appellant was entltled to advance 1ncrernents in the' J 1g,ht of the Fmance Department_*-—
notlﬁcatxon dated 11 8. 1991 The same-was not gm n to him. Some of the teachers .
came to this Tnbunal whose Service Appeals were dxsnnssed in Serv1ce Appeal No.
498 of 2006 d€CIdCd on 24.4.2007. The August Supreme Court of Pakistan, while
deciding CPL. AINO 525 of 2007 and CPLA No. ‘26 of 2007 decided that all the k
' ‘tcachers were ent1tled to the advance increments like all other civil servants: On the b -
_request of the appellant the same beneﬁt was not given to hxm Hence; he filed the
' _ present Seryxce Appeal As already mentloned the broad. facts and the legal 1ssues

in all other appeals are almost on. the same lines.

'3, 7 The respondents contested the appeal and contended that elther the

- appellants had noe submitted apphcatlons or theu‘ apphcatlons ‘were tune-barred

And there was no Judgment in favour of the appeilants. o 5 '

4. We heaffd the arguments and perused the record.

~ %\The judgment in CPLA Nos. 525 0 2007 and 526 of 2007 is as under:-

L earnea’ Aa’du‘zonal Advocate Genei al r'ttempted toargue rhdz‘ in.

view of the hzghcr ccale. cTram‘ed fo. Elementazy School T eachers in




10

" s | pursuance of the cir cula; le/[ez datea’ 07 8. 1991 which was personal fo -
' t/zem the petitioners would not be entu‘lea’ l0 the. incentive of advance
increments contemplated by czrcu[a/' [etter aated 11.8. 1991 but he js
unab[e to cite any prmcrple of law or authority for Pplacing’ fhzs
»mterpretarzon. We find that, - w/ule circular letter dated 7.8, 7 991
exc[uszvely deals with (he scales of pay of school teachers in different
| . categories, circular Zetter dated 1]. 8.1991, provides Jor the revision of
basic pay scales and “grant of cmnual Increments and advance ’
'mcrements for all. Provincigl czvzl _servants “in NWFP wzz‘hout any ~—-....._._..:_
excepz‘zon Since the reachers or the employees in Educarzon Department. | |
.have never been expressly or tmplzed[y exclua’ed Jfrom z‘/ze operation of
'vthe circular lelter view taken by the. Tribunal. bemg erroneous cannot
be sustained ar law In fact - it suffers from clear mzsconceprz'on of law
and misconstruction of the czrcu[ar let[er (suprq'n). " |

Whuc dxsposmg of the CR.P No. 216 and 217 of ”007 in C .P Nos. 525 and 526 of

2007, thc August Suprcmc Court of Paklsfan held:- o _ » q , -
i . " . . ' e . . . j " . ’

“The learned Addl. Advocaz‘e General has contended that this C'ourt

correct legal posmon accor dmg 10 whzch pmvate respondenfs were
not entitled to the berzef tof advance increments. We are aﬁazd rhe“

o learned Addl. 4.G mstead of poi 'ntmg out any mistake of law and fact in
the judgment made an attempl lo re—open the case on merzts The scale-

of review is ve/jy lzmu‘ed and the pomts alreadv consza’ered in ‘z‘he

© judgmerit- undel review cannot be. al[owed to be re-agitated in review
Jurisdiction. T hese review petztzons being wzthout any -substance are’

-accordingly dzsmzssea’

While disposing of Crl. O.P. No. 66 & 67 of 2007, it was held by the Au_gu:st

.up1cme Court of Pakistan:-

. "The learned Addl. 4 G. lfzas gzven an unaerla/cmo Jor: zmplemenlatzon :
of the juagment of this Court within q pe, iod of o weeks and in wew

ther eoj,‘ this criminal original is disposed:of wth the dir ectioi ‘that the




Lral : - . .. : ji - ' 2
2 . . .

1 s‘:

. Judgment should be implementeq in letter and spirit within two ‘weeks

E

under intimation to the Reézivtrar »of 2‘/1[,9 Court.”

- 6. In the above éiréumstanccs, and in view of the jﬁdgmerit m rhyme by
the Augﬁst Suprcn&c‘ Court ol Pakistan, and Keeping ‘in view t'h'f':.px_"ovisﬁions of |
._  Articlc_; 189 of-the .Constitutio‘n of ~Islamic_: Répuﬁlic of Pakistan; we have no ' )
“other alternative but to declare tﬁat all' the appeilzinfs,' after éscertaimnen_t that |
they are the persons similarly placccf with the appellénfs who had previously
litigated and: in whose favour the jﬁdgment-méntiqnéd above was given by the
‘August Supreme 'Cou_rt of Paki_st"an., are_entitled to the same beﬁ'eﬁts as have —
been given 'tg the ‘appellants of .the~ Judgments qﬁ’oted above. The zippca-ls of
E such similarly pIaced persons,‘ aﬁcr such -ésécrtainrnént, stan'ds;' acceptcd |

without costs. Each party will bear the@bst’ of the litigation..

7. The official rcspondcn[é ._in the above mentioned appéals as well as
the other conécrned ofﬁqcrs/oi’ﬁéials in the provinee are directed t(; follow the
above qu'oted: judgments-in their tmé letter and spirit and witll_ou"pc.omﬁelling
the respectivei right holdérs to enter into litigaition with the respective ofﬁcial
rCSpondclits,’ c:;therwi'se the costs of their litigation éhail be'récovered from the
paj_/ and 'pensiéonjas. well as person. and property ‘6f the defaulting concerned
- officer, fhbugiﬁ after fixation of responsibility -on them as’,a"-rcsul't of proper

eoquiry.

- 8.  The Efrcx’nainirig similarly placed persons may. submit app_I'icétions/
,r‘epresc'ntation% to their concerned authorities directly, who shall have fo decide

I. 4 '_
their cases as above within a reasonable time.
. ARk _ :

BE T
i

ANNOUNCED.
12.05.2009. . i
(BISMILLAH SHAH) o (ABDUL JALIL) -
" MEMBER. IR MEMBER.

. / {,;AMP COURT ABBOTTABAD.
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A EqRRORDINARY O REGISTERED NO, Rl
GOVERNMENT GAZETTE
, K:HYEER PAKHTUNKRWA

~ Published hy Authority
PESHAWAR TUESDAY, ISTH MAY, 2012.

PROVINCIAL ASSEMBLY SECRETARIAT

KHYBER PAKH'I’UNKHW A
! | NOTIFICATION
‘3 ' Dated Peshawar, the’ 15th May, 2012.

PA/Khyber Pakhtunkhwa/Bllls/QO12/20711 —The Khyber Pakhtunkhwa
Cessatlon $f Payment of Arrears on Advance Increments on Higher Educational Qualification
Bill, 2012 havlng been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 8t May,
2012 and assented to by the Governor of the Khyber Pakhtinkhwa on 11t May, 2012 is hereby
pubhshed as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa. -

THE KHYBER PAKHTUNKHWA CESSATION OF PAYMENT OF M{REARS ON
ADVAN CE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION
ACT, 2012,

(KHYBER PAKHTUNKHWA AGT NO. IX OF 2012y

(first published after ha Vil rfz ecelved z‘lze assent of the Go vernor of me ¥ y!Jez
Palatunidiwa in t]ze Gazette of the Kliyber Pakhtuuidiwa .
(Extraordinary), dated the l_&”’ May, 2012).

AN
ACT

to cease the payment of. arrears accrued 011 account of advance IHCI eniey ts o
figher educatlona] qua]if]catmn

WHEREAS advance increments- 11ave been granted to celtaln Provineial
Government employees on the basis of acquiring or possessing higher educational
qualification over and above the pxescube educatlonal quahhcatlon from time to

time,

A5 swer-



s e e

.
.-
-

. . heome. S . . . -
e e e ’ *

R PAKHTUNKHWA GOVERNVIENT GAZETTE, EXTRAORDINARY, 15th MAY, 2012. |

anw WHEREAS the Provinelal Govermment vide Notifieation No. (PRO)- -

1/2001, dated 27.10.2001, had .q11°eady discoﬁtiﬁﬁed the scheme of advance
inerements on higher educational qualification; -

- AND WHEREAS dué to financial co—ns-fr'a;jﬁ'ts; i
Government|to pay the claimed and unclaimed arr

ears accrued from the said
increments;

It i»s'hereby enacted as foliows;~

1. Short title, application‘ and commencement.— (1) This Act may be called the

Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance Inerements on
Higher Educational Qualification Aet, 2012,
i

i2) Tt shall apply to all the employees of the Provincial Government, who
were e‘{ntitled to received advance increments-on higher educational qualification.

- (3) It shall come into iorée at once and shall be deemed to have taken "

eftect on and from 1% day of Decgmber, 2001,

2, Cessation of payment of arrears ‘on. advance inmcrements on higher

educationial qualification.—(1) ‘Notwithstanding anything contained in anmy

decision, judginent aud order of any Tribinal or Court including High Court.or

Supreme Court of Paldstan, for the purpose of any claim for payment of arrears on

sceount of advance increments on higher educational qualification sanctioned in

pursuance ‘of any order, letter, office memoranda, notification, iustructious'a}nd '

other instruments issued before 1.12.2001, such orders, letters, office memoranda,
notifications, instructions and other instruments shall be deemed to be mon-
existent, ceased or revoked and no further claim whatsoever on the pasis of these
instrwments shall be entertained and all cases in respect of such claims pending

in any Court or Tribunal jneluding High Court and Supreme Court of Pakistan
shall stand abated. - : .

(2)  Any order made, i-ns‘t;i;uction issued, decision, judgment or order of
any Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commeneement of this Act, shall be deemed to have been
validly made, issued and implemented by the date of commencenent of this Act,
and any amount already paid ‘there-under on ;aceount of advance increments or

arrears thereof shall be deemed to have been validly paid and shall not be .

recoverable from the recipient Government employees.
A

tis ndt possible for Provincial |



ap

3. Removal of diffieulties.— If any difficult arises, in giving effect to the

provisions of this Act, the Provineial Government may make such orders as it miay

~-deem just and equitable.

4. Repeal.- The Khybei' Paklitunkhwa Cessation of Paymeilt of Arrears on

Advance Inerements on Higher Educational Qualification Ordindnce, 2012 (Khyber
Palchtunikhwa Ordinance NO. I of 2012), is hereby repealed. -

BY ORDER OF MR. SPEAKER

. | ' PROVINGIAL ASSEMBLY OF KHYBER

1 : ‘ - ‘ PAKHTUNKHWA
v o (AMANULLAH)
. ‘ Secretary

| :vaincial Assembly of Khyber Paldﬁunkhwa

Printed and published by the Manager, .
Staty. & Pig. Deptt., Khyber Pakhtunldiwn, Peshawar

‘A .‘i' .

KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MAY, 2012, 895
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BEFORE KHYBER PAKHTUNKHWA SERVICT TRIBUNAL “* i€}
PESHAWAR e

Yo e Sy
")\ - . i ﬂz

A5t

! Impiementation Application No 9 L!

IN

Service Appeal No: 1599 of 2008

Qazi Masood-ur-Rehman S/O Qazi Ghulam Jilani, (Ex PTC teacher) C.T
teacher, Government Middle School Khoi Maira, Haripur. R/O: Village &
Post Office Khoi Nara, Tehsil & District, Haripur. :

Petitionef
3 | ~ VERSUS

Executive District Officer, Elementary & Secondary Education Department
District Haripur and 05 others. :

Respondents

PETITION FOR IMPLEMENTATION OF JUDGMENT DATED
(2052009 PASSED IN SERVICE APPEAL NO 1599 OF 2008 BY

THIS HONOURABLE TRIBUNAL WHEREBY PEEFTINER TIAS

GRANTED OF 04 FOUR ADVANCE INCREMENTS OF B.A

INSTEAD OF 03, WITH EFFECT FROM 31/03/1997 AND 06 SIX

ADVANCE INCREMENTS OF M.A WITH EFFECT FROM

56/06/2000 AGAINST P.T.C POST ALONGWITH ALL BACK

. o o 7 SBENEFITS. |

e e i s b it s = e

LY
a

oL ) - . o . .

T ’y 20.01.2014 Petitioner in person, M/S Bakhsheesh Elahi, Assistant for
respondents No. 1 163 and Irshad Muhammad, Supdt. for respondent
B No.6 with MrMuhammad Tahir Aurangzeb, G.P for the respondents

" .- " present. Petitioner 1n implementation petition No.120 of 2012 moved

. application lor withdrawal of the implementation pefition on the ground
: 1 that he is gomy o move the High Court and challenge vires of Act of
W k% . 2012, namely Act of Khyber Pakhtunkhwa lor Cessation ol Payment of

P
\ Arrears on Advance Increments on acquistion of Hizher Educational

M Qualification.
[}

\ in view of the above, this implementation/exccution petition is
)

disposed of as withdrawn. File be consigned to the 1'000_&'(1//// -

f:.:.l,; . :‘ =
£ : G AT
% Seov b

o e
Peshavr
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‘ ST BEFORE THE PESHAWAR HIGH COURT ABBOTTABAD BENCH

Writ Petition No~ /.§ 7\»4 of 2014

1) Muhammad Fayaz Awan S/O Muhammad Urfan, Junior Pharmacy

Technician, . Ayub - Teaching Hospital, Abbottabad. R/O: House No K:
240/ 10, Kunj Jadeed, Abbottabad :

2) Muhammad Daud Qureshi S/O Masood Ur Rehman, Junior Pharmacy
Technician, Ayub Teaching Hospital, Abbottabad. R/O: House No (1452)
Behmd Masjid Abu Bakkar, Khola Kehal, Teh; & Distt; Abbottabad.

3) Arshad Khan S/O Mir Afzal Khan C.T teacher Govemment High School
No 3 (EnOhSh Medium), Abbottabad R/o village, Ghumawan Post Office
Nawan Shehr, Tehsil& Distri ict Abbottabad

4) Samiullah S/O. Gul Badshah, Director Physical Education, Government
Higher Secondary School Nawan Shehr Abbottabad, R/O Village
.- Dallokhel Teh & District Lakhi Marwat, presently Nawan Shehr
- Abbottabad. - : . ~

5) Hafiz Muhammad Igbal Khan Qureshi, S/O Muhammad Yousaf Qureshi,
Theology Teacher, (T.T) Government Centennial Model Secondary (GHS
No 02) Abbottabad R/O: KL 166, Mohallah Upper Kehal,’ Tehsﬂ &
-District, Abbottabad

)azi Masood-ul-Rehman S/O Qaz1 Ghulam Jilani, (Ex PTC teacher) C.T
teacher, Government Middle School Khoi Maira, Haripur. R/O: Village &
Post Oftfice Khoi Nara, Tehsil & District, Haripur.

_ 7) Nazura Begum D/O Jhangir Khan, (w/o Jamshed Khan) D.M teacher
Government Girls High School Kuthiala, District Abbottabad. R/O
- Village and Post Office Kuthlala Tehsil & Dlstuct Abbottabad

A B | o Petitioners
' /§'H , | Versus

‘[l Government of Khybel Pakhtunkhwa through Secretary -Finance -

-+ T'Department, Peshawar. ' ’

2 2 Government of Khyber Pakhtunkhwa through Secretary ‘Health
ﬁa/ Department Peshawar. :
!

3 Govemment of Khybe1 Pakhtunkhwa through Secretary (Elementary &
"7 . Secondary Education), Depar tment Peshawar.

4 Accountant General Khybel Pakhtunkhwa Peshawar.

vquffD.Ju“)b

Pe ra‘zawa:\ WAL
Abbotiabad Rend) .
Authorized Wnder Seca?s Acts Oram

Lo ‘@enmal Health & Serv1ces Khyber Paldltunkhwa Peshawzn
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I " .
N - . .
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: .

6 Director of (Elementary & Secondary Educatlon) Department Khyber
Pakhtunkhwa Peshawa1 - ‘

Chief Executive, Ayub Medical Complex Abbottabad

8 Medlcal Supenntendent Ayub Teaching Hospltal Abbottabad.

-9 Dnectm Fmance Ayub Teachmg Hosp1tal Abbottabad

| 10 Dlstuct Educatlon Ofﬁce1

Elementary & Secondary FEducation
Department Abbottabad. ‘ ‘

11 Dlstuct Educatmn Ofﬁce1

Elementary & Secondary Education
Department Haripur: ‘ '

12 District Accounts Officer Abbottabad

13 District Accounts Officer Hari ipur. Respondents

WRIT _PETITION UNDER ARTICLE 199 OF THE
~ CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN 1973,

' FOR DECLARATION = THAT “KHYBER PAKHTUNKHWA
- CESSATION OF PAYMENT OF ARREARS ON ADVANCE
~_ INCREMENTS ON HIGHER EDUCATIONAL 'QUALIFICATION
ACT, 2012, (KHYBER PAKHTUNKHWA ACT NO.IX of 2012) IS
INEFFECTIVE UPON THE RIGHTS OF THE PETITIONERS,
UNCONSTITUTIONAL, WITHOUT LAWFUL AUTHORITY,
- ARBITRARY PERVERSE, DISCREMINATORY AND AGAINST .
- THE PRINCIPAL OF NATURAL JUSTICE AND LAW AS
SETTLED BY SUPREME COURT AND INEFFECTIVE UPON THE |
RIGHTS OF ADVANCE INCREMENTS OF THE PETITIONERS
WHICH IS GRANTED BY KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL IN THEIR INDIVIDUAL SERVICE APPEALS WITH

EFFECT FROM THEIR RELEVANT DATES OF CLAIM.

- PRAYER:-
. w8 ON ACCEPTANCE OF THE INSTANT WRIT PETITION, THIS
oo o _ HONOURABLE COURT .BE DECLARED THE SAID ACT
_ (KHYBER PAKHTUNKHWA ACT . NO.IX of 2012) AS
N ILLEGAL UNCONSTITUTIONAL AND RESPONDENTS BE
Tc GRACIOUSLY DIRECTED TO GRANT ADVANCE
o \\\ INCREMENTS TO THE PETITIONERS WITH EFFECT FROM
elCopyiEIR RELEVANT DATES OF CLAIMS WITH ALL BACK
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IN THE PESHAWAR !

Date df heaﬁng

_ fied to be Trup C‘opy

jurisdiction of th?s'COL

Judqment S

h'é:ert o

-lIGH COU RT,

ABBOTI'ABAD 3ENCH

JUDI CIAL DEPARTMEN T

WP No. 159-A of 2014

JUDGMENT.“ R

Y F/nanCe Depart

MANZOOE

........ 25/03/2014

Petitioner(s )(Muhammad Fiaz
' Pet/tloner No 1 m pe=rson

.........................

Awan and others)

...................

e

Y ammad F;az Av

petltsoners seek

It is, ~‘the'réfo:

prayed that on
- instant Writ
' Honourable Co

be  declared

va_n_ -'fand .-six  others

' the' constltutional

irt- pray:ng that

8, r_espectfu'lly
-acceptance of

| Petition, - this

urt may please
the said Act

(Khyber ' Pakhtunkhwa = Act

No.IX of 201

2 ) as !IIegaI

unconstﬂtutmnal " and

' Frespondents -

be - grac:ously -

.directed to ¢ grant ‘advance

increments
- qualification

| o’-f' .- higher -

- to - the

. petitioners wn’“h effect from .
thelr reievant dates of claims

‘(S)(GOVt of KPK through Secretaryf

. HUSSAIN, _ J3:-



 with all backs benefits in the - - :
mterest of naturai ]ustrce. £
| L2, Admittedly, ‘petlt:oners L are
' | Government employees oservmg m Health
‘and- ! Educatlon .‘ departments of the
' Government of KPK as Jun:or Pharmacy
,TecthIan and Teachers Computer
| Operator at Abbottabad and Harlpur The " -
.petltloners have earher ﬂled separate
appeals before the Khyber Pakhtunkhwa
Serv:ce Trrbunal Peshawar praylng for
.'grant of advance mcrements on acqu:rlng
”hlgher qualrﬂcatlon wh:ch were accepted
I o vide order dated 12 05 2009, 21 07.2009"
o } -and 21 12 2009 The respondents dld not‘
file appeal aga|nst_v.thevsa|,d dec,lslons of the

Tribunal. Ho'vvev"er "-w'he"n-'-' the. .- sald

~3udgments of the KPK Tr:bunal could not be

|mplemented the petltloners ﬂ!ed pet:tlons

for lmplementatlon of the sald decisions

q'(% l' . before the Trlbunal and m the meanwhlle

the - respondents promulgated ' ‘Khyber

Pakhtunkhwa Cessation of Pa yment of
R

Arrears on Advance Increments on
be True Copy : ; ' ' ’

Pestaviox igh Gou
Ab obfds/e‘:gj

Authorized Under Secajs Acts Ordms




mb .u(auqr' be 1icihy
Avthons »o Undwr Secal

3 B

ngher Educatmn Quahfrcatmn Act

- 2012 (Khyber Pakhtunkhwa Act No.IX

of 2012) pubhshed in- the Gazette of the

Khyber Pakhtunkhwa (Extraordmary) dated "

.. ‘.15th May, 2012 Thereafter the apex

Court in Ciw{ PetItIOﬂ No 360 of 2013

. mvolvmg Slmllal’ dlspute of lmplementatlon

o ofjudgment passed by Serv:ce Trlbunal has

g:ven the followmg observatlon =

“A bare readmg of the above
sections ' from - - Khyber
"~ Pakhtunkhwa  Act No.IX of
- 2012 makes it crystal- clear
that whatever benefrt the
petitioner . was . cla:mmg .
- through the Judgment dated
12.5.2008, has been nullified
by the legislature through
clear ' mtendment in
unequocai - terms, . while
vires of the said Act have not

jbeen chalienged before any

forum.”

L ‘(émp"hési’s-prov»adéd)

observation} S wfchdrawn '; the|r

imolementation . -/.‘_ ; executron _ petltlons

- pendmg before Serv:ce Tribuna! wnth a v1ew

to challenge the vrres of sard Act through :

: mstant Const:tutlonal petltlon

~ The A'petitiohers";'inx‘- view of " the said |




e

.. ‘ 1 3. The submnss;ons made by petlttoner
‘ | . No 1 in person and on: behalf of other:..
l B 'petltzoners have been conS|dered and ‘the

avallable record thoroughly perused
4, - _T,he_":, maln grfevance | 'o'f“ th_e
.petltloners rs that they have dlscrlmmately
treated by the respondents in awardlng
Nadvance mcrement-suon acqunring higher
| quallﬁcatlons and have not been consndered.
'at par wrth those who have been granted-
such relief and they were prevented on the .
) basns of the Act (lbld), WhICh was agamst
-the sp:rlt of constltutlon and v:olataon of the
Fundamental Rzghts of the petittoners

guaranteed m Artlcle 25 of the Constttution,_

of Islamic Republlc of Paklstan 1973 ThlS

Court, in view of the ciear enuncuatlon of

the Honourable Supreme Court of Pak:stan :

in. IA Sharwam v Government of

Pakastan (1991 SCMR 1041), and - the -

[&,‘6  bar contained -in =.ArticIe 212 of the

‘Constltutlon of Islamlc Repubhc of Paklstan
1973 would not dllate upon the merlts of

the case that may preJud:ce the case of
to be True Copy

Abbol[abad Benc A : : . L . L
Buthorized Under Secars Acts Ry




pet:tioners before the Servrce Tr:bunal who

s competent legal forum to deade the

grlevance- -,of the petltsoners ~In - the

aforementloned case, the apex Court has

observed that

“From i'he above-cyted cases
- it is evident that. it has been
consistently held inter alia
by this Court- that a a_ civif
servant if- iS ggneved bg a
final order, whether. ori iginal
- or__appellate, -passed by. a
departmentai _authority in
‘respect: of _his terms _and

. Mfwmgg&__f
any, is by way of an appeal

before the. Service - Tribunal

‘even where the case involves

vires of-a Qarticu!ar Serwce

Rule or a notﬂf:camon or the
question, Whether an
accused civil servant can
claim the nght to be
represented by. a - counsel
before - the Enquiry Officer.
. We are- mclmed to_hold that
. if_a statutory rule . or —a
notification adversely: affects
the terms and _conditions of a

- civil_servant, the same can
be treated as_an order in

terms of subsection (1) of
. section 4 of the Act-in_ oider
to_file an am)eai before the
. Service Tribunal. However,
- in the present case, the
pet:tmners case is founded
solely on- the - ground of-
dascnmmatory treatment in
violation of Article 25 of the
A'Const:tutlon and not-because
.of any ‘breach of -any
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Ce_rﬁﬁéc‘i_%be\ﬁ;agﬁa '

Peshawar =ngh Cowt . ©
Abbottabed Eanch 4
Luthorized Updar Seca?s Acts Ordma!

‘ -l*'émedy.‘ 'by w’a.y:'.. bf; i.-ébp.éfalf“” before th‘e'A

Service Tribunaiﬁ_ iS available to the

-pet:tsoners aga.nst the vures of the Act

(|b|d) or mfrmgement of fundamental rlghts
gua‘ranteed‘ in :Artlcle‘ .-25' of. the
Constitution. |

5. Ac-czofdingly.,.:z.fdr" the ;"re':as.c;'n‘s '.stat.ed
heréinabove, this petition i$ disposed of in

the above terms.

Announced .
Dt.25.03. 2014.
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BEFORF KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PEbIIAWAR

Service Appeal No: 580 of 2014

Qazi Masood-m Rehman S/O Qazi Ghulam Jilani, (EX PTC teacher) CT |
teacher, Government High School Pind Gugran, Haripur. R/O: Village &
Post Office Khoi Nara, T ehsil & District, Haripur.

Appellant

Versus

Government of Khyber Pakhtunkhwa through Secretary Finance Department
Peshawar and 05 Other. ' :
Respondents

APPLICAT]“ON' FOR WITHDRAWAL OF INSTANT SERVICE APPEAL
FOR IMPLEMENTATION OF JUDGMENT DATED 12/05/2009 PASSED,
BY THIS TRIBUNAL (CAMP COURT ABBOTTABAD).

Respectfully Sheweth,

b

2)

3)

That appellam s seryice appeal relating to advance Increments on his higher
qualification was accepted by this Honourable - Service T ribunal on
12/05/2009 at Camp Court Abbottabad, during its implementation petition,
An Act “Khyber Pakhtunkhwa cessation of payment of arrears on advance
increments on higher education quallﬁcatlon Act” (KPK ACT NO IX OF
2012 dated 15/05/2012) was pn01m|lgated/publ1shed by the respondents.

“That appellant withdrew his previous execution petition, and challenged the

yires of impugned Act through instant seryice appeal during its pendency,
the involved matter in the iifled service appeal has been solved and setiled
through writ pct;tmn, as Peshawar High Court has finally declared the said
Act as null and void and accepted ihe rights of appeliant.

That in the prevailing situatioﬁ there is no need to continue the matters in the
titled service appeal and appellant wants to withdraw it with permission to

- file fresh execution petition under the law.

It is therefore humbly prayed that this application for withdrawal of
service appeal with permission to bring fresh execution petition may
graciousiy be accepted in the interest of justice. :

Datedd/ /03/2018




ﬁ{“l\ " BEFORE THE ;KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Service Appeal N0.580/2014 - |
Qazi Masood-ur-Rehman, CT, Abbottabad. ~ Appellant

' VERSUS

1. The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

2. The Secretary, Elementary & Secondary Education Department
- Khyber Pakhtunkhwa, Peshawar

I . T : ' -
3. Director (Elementary & Secondary Education), Khyber Pakhtunkhwa, Peshawar.

|

B o . " .

:' Tl 4. District Education Officer, Elementary & Secondary Education, District Abbottabad.
| e . , ! :

|

L ey e
drre—t

5. The Accountant General, Khyber Pakhtunkhwa, Peshawar.

- 6. District Comptroller of Accounts, Abbottabad. ~
! Respondents

(JOF“\[_J, PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO.I

Prellmmar_y Oblectlons.

) That the appellant has no cause of action.
i)  That the appellant has no locus standi.

i} " That the appeal in hand having no merits is not maintainable.
iv)  That appeal is time barred.
V) This Henourable Tribunal lacks jurisdiction to entertain the appeal.

vi) That the appeal is bad for mis-joinder and non-joinder of necessary parties.

1) = Need no Comments by Respondent No.1.

2)"  Incorrect. The Bill regarding cessation of Payment of Arrears on Advance Increments’
on Higher Educational Qualification Bill, 2012 has been passed by the Provincial-
Assembly, Khyber Pakhtunkhwa, assented to by the Governor, Khyber Pakhtunkhwa
and notified "by Secretary, Provincial Assembly vide Notification No.PA/Khyber .-
Pakhtunkhwa/Bills/2012/20711 dated 15.05.2012, in the shape of Khyber Pakhtunkhwa
Act No IX of 2012 and has attained the status of law. The said Act has not been
promulgated by the Respondent No.1. '

3) Need no ,conlments by Respondent No.1.

4) Need no .comments by Respondent No.1.

5) Incorrect The mentioned Act has been notified/promulgated by the Secretary, Provmcral;
Assembly and not by the Respondent No.1.

Cont'd Next Page,-_(__ )

Before ST JPC |
M




Grounds:

a)

a)

h)

It is therefore, humbly prayed that appeal of the appellant may be dlsmlssed being

- Page-(2)

Incorrect.  No legal right of the appellant has been snatched by the Respondent No.1
rather the mentioned Act has been notified/promulgated by the Secretary Provincial

Assembly after approval by the Governor Khyber Pakhtunkhwa in the best mterest of
public exchequer/publlc at large.

Incorrect Appellant has not been subjected to discrimination by the Respondent No.l

Incorrect As mentioned in preceding Paras.
Incorre!ct. As mentioned in preceding Paras.

Incorrect.  Being legislative/law making body, the Provincial Assembly has the
constitutional power to make fresh law/amend the existing law in the larger interest of
public. Hence the Act passed by the Provincial Assembly is as per law and constitution
of the country. The august Supreme Court of Pakistan, Peshawar ngh Court as well
as this Honorable Tribunal has disposed/dismissed numerous cases regarding grant of
arrears-in light of above cited Act.

Incorrect As mentioned in above Paras.

. As rephed in above paras.

Incorrect. No illegality has been committed by the: Respondent No. 1

,

without merit.

Before ST IPC

0 M -
SECRETARY TO G TO GOVERNMENT
OF KHYBER PAKHUNKHWA

FINANCE DEPARTMEN \,@y

(RESPONDENT NO.1). P\




BEFORE !FIE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR,

Service Appeal No.580/2014

Qazi Masood- ur-Rehman, CT, Abbottabad. Appellant
VERSUS
1. The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

| D)

Facts:
1)

2)

District C'-f:<’)mptroller of Accounts, Abbottabad.

Prelimina

The Secretary, Elementary & Secondary Education Department,
Khyber Pakhtunkhwa Peshawar.

. Director (Elementary & Secondary Education), Khyber Pakhtunkhwa, Peshawar,

District Education Officer, Elementary & Secondary Education, District Abbottabad.

The Accquntant General, Khyber Pakhtﬁnkhwa, Peshawar.

Respondents

PARAWISE QOMMENTS ON BEHALF OF RESPONDENT NO I

jie lnS'

- That the appellant has no cause of action.

That the appellént has no locus standi.

Thatthe appeal in hand. having no merits is not maintainable.
That.appeal is time barred. _
This Honourable Tribunal lacks jurisdiction to entertain the appeal.

That the:appeal is bad for mis-joinder and non-joinder of necessary parties.

Need no Comments by Respondent No.1,

Incorrect. The Bill regarding cessation of Payment of Arrears on Advance Increments
on Higher Educational Qualification Bill, 2012 has been passed by the Provincial
Assembly, Khyber Pakhtunkhwa, assented to by the Governor, Khyber Pakhtunkhwa
and ‘ notified by Secretary, Provincial Assembly vide Notification No.PA/Khyber
Pakhtunkhwa/Bills/2012/20711 dated 15.05.2012, in the shape of Khyber Pakhtunkhwa
Act No.IX of 2012 and has attained the status of law. The said Act has not been
promulgated by the Respondent No.1.

3) Need no comments by Responder}t No.1.

4) Need no comments by Respondent No.1.

5). Incorrect. The mentioned Act has been notified/promulgated by the Secretary, Provincial

Bafore ST JPC

Assembly and not by the Respondent No.1.

Cont’'d Next Page-(2) -
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g9)
I; h)

Page-(2)

Incornect.  No legal right of the appellant has been snatched by the Respondent No.1
rather the mentioned Act has been notified/promulgated by the Secretary Provincial
Assembly after approval by the Governor, Khyber Pakhtunkhwa in the best interest of
public exchequer/publlc at large.

Incorrect. Appellant has not been subjected to discrimination by the Respondent No.1
Incorrect. As mentioned in preceding Paras.
InCOrIIregt. As mentioned in preceding Paras.

Incorrect.  Being legislative/law making body, the Provincial Assembly has the
constitutional power to make fresh law/amend the existing law in the larger interest of
public. Hence the Act passed by the Provincial Assembly is as per law and constitution
of the country, The august Supreme Court of Pakistan, Peshawar High Court as well

-as this.Honorable Tribunal has disposed/dismissed numerous cases regarding grant of

arrears in light of above cited Act.

Incorrect As mentioned in above Paras.

As replred in above paras,

Incorr.:ect. No illegality has been committed by the Respondent No.1. »

Itis therefore, humbly prayed that appeal of the appellant may be dlsmlssed being

without merit,

Bafore ST JPC

SECRETARY TO GOVERNMENT
OF KHYBER PAKHUNKHWA

FINANCE DEPARTMEN

(RESPONDENT NO.1)
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD. -

Appeal No. 580/2014

Qazi Masood ur REAMAN.....u.coer st cas e cese e seasn e Appeliant

i

VERSUS '
Govt: of Khyber Pakhtunkhwa & Others........con.... S Respondents

Para wise Comments on behalf of Respondents No. 2 to 4.

o | Sr.No Description _ ‘ Page Nos - Annexu'r-es
] Comme_ntr{s alongwith affidavit. " 1103
"2 | Copy of.judg_ment, ' A 4t06 “AT

District Education Officer (M)
Haripur
(Respondent No. 4) s
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ﬁEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.
' Appeal No. 580/2014

\

Qazi Masood ur Rehman..........covomnnnc s Appellant

Govt:

VERSUS
of Khyber Pakhtunkhwa & Offhers ..... ....Respondents

Para wise Comments on behalf of Respondents No. 2 to 4,
Respectfully Sheweth:-

Comments on be of respondents are submitted as under:-

PRELIMINARY OBJECTION:-

1.

Rl

~ o v

10.

11.

That the appellant has no cause of action to file the instant appeal.

That the appeal of the appellant is time barred. Hence liable to be dismissed.

That the instant api)eal is not maintainable as there is no final order.

That the appellant has filed the present appeal to pressurize the respondents.

That the appellant has not come to this Honorable tribunal with clean hands.

That the appellant is estopped to sue due to his own conduct.

That the instant appeal is not maintainable due to non-joinder and mis-joinder of

necessary parties.

. That this Honorable Tribunal hasn’t got jurisdiction to entertain the present petition/

appeal as this Honorable Tribunal is not a Constitutional Court, hence this appeal is liable
to be dismissed.
That the vires of Act were challenged in the appeal, the Act was promulgated in the best
public interest & the advance increments were not settled to be paid at the time of joining
of service.
That the legislatof has authority to legislate as they have mandate to do 50 By arecognize
process and services law do not provides the provision of judicial review, hence appeal is
not tenable. _ ‘

That the appellant is at liberty to joir’iij service after due process of law equivalent to his

qualification & the Government is not bound to pay advance increment.

Factual objections:-

. Inreply to Para No.lof the appeal it is submitted that judgment of honorable tribunal has

lost its efficacy for the purpose of implementation by clear intendment through sections 1
& 2 of Khyber Pakhtunkhwa cessation of payment arrears on advance increments on

higher education qualification Act No. IX of 2012.




2,.. That para No.2 of the appeal is incorrect as composed hence, denied. The Act was

a2 passed by the Provincial Assembly and assented by the Governor KPK who isn’t party in

the present appeal. The answering respondents are bound to obey the will of the

legislature & cannot deviate from any provision of enactment.

(W3]

That para No. 3 of the instant appeal relates to the judicial record.

4. In reply to para No. 4, it is submitted that due to the promulgation of Khyber
Pakhtunkhwa cessation of payment arrears on advance increments on higher education
qualification Act No. IX of 2012, all the execution/implementations petitions were
dismissed by this honorable tribunal. It is further submitted that Mr.Muhammad Haroon
had filed Civil Petition No 360 of 2013’ before the August Supreme Court of Pakistan
against the order dated 30/01/2013, passed by this Honorable tribunal and the same was
dismissed on 29/08/2013. Copy of the said judgment is annexed as Annexure “A”.

i

That para No.5, of the appeal is subject to proof. Further added that it is the rule of the
administration of justice that things should be done in particular rqmnér & not by any
other means, any deviation from the same amounts illegality.

6. That the respondents seek leave of this Honorable tribunal to agitate additional grounds

at the time of arguments.

Grounds:

o

. That ground a. is incorrect hence, denied. Respondents have never snatched any legal
rights of the appellant.

b. That complete reply has already been given in above para No. 1 of the factual objections.

c. That ground c. is incorrect hence, denied. |

d. That ground d. does not relate to answéring respondents.

e. That ground e. does not relaté to answiring respondents.

f. That ground f. does not relate to answering respondents.

g. That ground g. does not relate to answering respondents.

h. That complete reply has already been given in above para No. 3 of the factual objections.

i. That the respondents seek leave of this Honorable Tribunal to agitate additional groundé

at the time of arguments. ' _ ¢

Under the circumstances, it is humbly prayed that the instant appeal is meritless against

the law and facts, hence liable to be dismissed without further proceeding. ;7

-

("
District Education Officer (M) Director (E&SE) Khybér Pakhtunkliwa
Peshawar.
Haripur.
{Respondent No. 4) 5 (Respondent No. 3) .

Secretary (E&SE) Khyber akhgnkhwa /
Peshawar. (Respondent No. Z)
| | —
i . L ~ Tl Al
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BEFORE THE KHYBER PAKHTUN KHAWA SERVICE TRIBUNAL

PESHAWAR, CAMP COURT ABBOTTABAD

Appeal No. 580/2014
Mr. Qazi Masood ur Rehman, District Haripur..... (Appellant)

Versus
| |
The Secretary E&| SE Departement K.P.K Peshawar & Others...... (Respondents)

% AFFIDAVIT

[ Mr, Zafar Arbab Abbasi, District Education Officer (M) Haripur do
hereby sollemnly affirmed and declare that the contents of Para wise
Comments are true and correct to the best of my knowledge and belief and

nothing has; been suppressed/concealed from this Honorable Tribunal.
|

Deponent

District jducatiﬁn Officer (M)

Haripur
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in the Sl'nLreme Court of Pakistan
|
(Appellate Jurisdiction)

Present:

Mr. justice Anwar Zaheer Jamali
Mr. Justice Khilji Arif Hussain

Mr. Justice fjaz Ahmed Chaudhry

Civil Petition No.360 of 2013.

“{on appeal from judgment of KPK Service Tribunal, Peshawar

dated 30.1.2013, passed in Implementation Petition No.49/2012)

Muhammad Haroon

..Petitioner |
Versus
Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
... Respondents
Petitioner: In person.

For official respondents: Mr. Naveed Akhtar Khan, Addl.A.G. KPK.
... Mr.Saeed-ur-Rehman, ADO (Edu.), Haripur.

-

Date of hearing: 29.8.2013

JUDGMENT

Anwar Zaheer Jamali, J.- By this petition under_ArticIe 212(3) of the
Constitiution of iglamic Republic of Pakistan, 1973, leave to appeal is sought by
petitioner Muhammad Haroon against the order dated 30.1.i013, passed by the
Khyber Pakhtunkhwa Service Tribunal, Peshawar (in short “the Tribunal”), whereby
his imP|ementation application N0.49/2012, in service Appeal No0.506/2009, was
dismissed in view of sections-1 & 2 of Khyber Pakhtunkhwa Cessation of Payment of
Arrears on Advance Increments on Higher Educational Qualification Act, 2012

(Khyber Pakhtunkhwa Act No.IX of 2012).

I .
2. . We have heard the arguments of petitioner. He has placed reliance

on the earlier judgment of the Tribunal dated 12.5.2009, whereby he was. held
-

entitled for the benefit of advarnce increments on the basis of higher qualification.
I .
For this purpose, he has also placed reliance upon the judgment of this Court,

reported as PIA Corporation v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219).

3. L As against it, learned Additional Advocate General KPK, Mr. Naveed

Adkhtlar Khan, strongly contends that benefit of earlier judgment dated 12.5.2009,

!
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. - through implementation application No.49/2012 filed before the Tribunal, cannot
be allqwed to the petitioner in view of the clear language of section-1 of Khyber
Pakhtunk_hwa Act No.IX of 2012, which has made its section-2 applicable with
retrospective. effect from 01.12.2001 and, thus, made the said .judgment

unimpiementable,

4, We have considered the above noted submissions made before us by

the petitioner and the learned Addi. A.G KPK and seen that indeed as per judgment

advance increments on the basis of his higher qualification, but such judgment has
lost its efficacy for the purpose of implementation by clear intendment through

sections 1 and 2 of Khyber Pakhtunkhwa Act No.IX of 2012, which read as under:-

of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of
f”1. Short title, application and commencement. - (1} This Act may be called
the Khybder Pakhtunkhwa Cessatlon of Payment of Arrears on Advance
:Increments on Higher Educational Qualification Act, 2012.
i(2) It shall apply to all the employees of the Provincial Government, who
were entitled to received advance increments on higﬁer educational qualification,
(3) It shali come into florce at once and shall be deemed to have taken. effect
on and from 1" day of December, 2001,
2. - Cessation of payment of arrears on advance increments on higher

educational qualification.— (1) Notwithstanding anything contained in any

decision, judgment and order of any Tribunal or Court including High Court or

Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuance. of any order, letter, office memoranda, notification, instructions and
other inetruments issued before 1.12.2001, such orders, letters, office
memoranda, notifications, instructions and other instruments shall be deemed to
be non-existent,l ceased or revoked and no further claim whatsoever on the basis B
of these instruments shall be entertained and all cases in respect of such claims
pending in any Court or Tribunal including High Court and Supreme Court of
Pakistan shall stand abated. ) )

(2) Any order mede, instruction issued, decision, judgment or order of any
Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement ‘of this Act, shall be deemed to have been
validly made, issued and Implemented by the date of commencement of this Act,
and any amouﬁt already paid there-underon account of advance increments or
arrears thereof shall be deemed to have been validly pald and shall not be

recoverable from the recipient Government employees.”

; axister
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5. A bare reading of the above sections from Khyber Pakhtunkhwa Act -

No.lX!of 2012 makes it crystal clear that whatever benefit the petitioner was
claimihg through the judgment dated 12.5.2009, has been nullified by the
legislature through clear intendment in unequivocal terms, while vires of the said

|
Act have not been challenged before any forum,

- This being the position, leave to appeal is refused and this petition is

Sd/- Anwar Zaheer Jamali,]

Sd/- Khilji Arif Hussain,J

Sd/- Ijaz Ahmed Chaughry,J
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'BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.

Appeal No. 580/2014

Qazi Masood ur Rehman

e e e e vae e n e s Appellant
VERSUS | |
Govt: of Khyber Pakhtunkhwa & Others......o.eeueoeeeeeoooeoeoeooo, Respondents
Para wise Comments on behalf of Respondents No. 2 to 4.
INDEX

Sr.No ' Description : Page Nos Annexures

1 Comments alongwith affidavit. Ito3

2 Copy of judgment. . 4t06 “A”
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.. BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

Qazi Masood ur Rehman...............

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.
Appeal No. 580/2014

Pt s e e AP pellant
VERSUS

Govt: of Khyber Pakhtunkhwa & Others..........Respondents

Para wise Comments on behalf of Respondents No. 2 to 4.

Respectfully Sheweth:-

Comments on behalf of respondents are submitted der:-

PRELIMINARY OBJECTION:-

1.

oW

=N o w»

11

That the appellant has no causé of action to file the instant appeal.

That the appeal of the appellant is time barred. Hence liable to be dismissed.

That the instant appeal is not maintainable as there is no final order.

That the appellant has filed the present appeal to pressurize the respondents.

That the appellant has not come to this Honorable tribunal with clean hands.

That the appellant is estopped to sue due to his own conduct.

That the instant appeal is not maintainable due to non-joinder and mis-joinder of
necessary parties.

That this Honorable Tribunal hasn’t got jurisdiction to entertain the present petition/
appeal as this Honorable Tribunal is not a Constitutional Court, hence this appeal is liable
to be dismissed.

That the vires of Act were challenged in the appeal, the Act was promulgated in the best
public interest & the advance increments were not settled to be paid at the time of joining

of service.

. That the legislator has authority to legislate as they have mandate to do so by a recognize -

process and services law do not provides the provision of judicial review, hence appeal is
not tenable.
That the appellant is at liberty to join service after due process of law equivalent to his

qualification & the Government is not bound to pay advance increment.

Factual gbjections:-

. In reply to Para No.lof the appeal it is submitted that judgment of honorable tribunal has

lost its efficacy for the purpose of implementation by clear intendment through sections 1
& 2 of Khyber Pakhtunkhwa cessation of payment arrears on advance increments on

higher education qualification Act No. IX of 2012.
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That para No.2 of the appeal is incorrect as composed hence, denied. The Act was
passed by the Provincial Assembly and assented by the Governor KPK who isn’t party in
the present appeal. The answering respondents are bound to obey the will of the
legislature & cannot deviate from any provision of enactment.

That bara No. 3 of the instant appeal relates to the judicial record.

In reply to para No. 4, it is submitted that due to the promulgation of Khyber
Pakhtunkhwa cessation of payment arrears on advance increments on higher education
qualification Act No. IX of 2012, all the execution/implementations petitions were
dismissed by this honorable tribunal. It is further submitted that Mr.Muhammad Haroon
had filed Civil Petition No 360 of 2013’ before the August Supreme Court of Pakistan
against the order dated 30/01/2013, passed by this Honorable tribunal and the same was
dismissed on 29/08/2013. Copy of the said judgment is annexed as Annexure “A”

That para No.5, of the appeal is subject to proof. Further added that it is the rule of the
administration of justice that things should be done in particular manner & not by any
other means, any deviation from the same amounts illegality.

That the respondents seek leave of this Honorable tribunal to agitate additional grounds

at the time of arguments.
Grounds:

That ground a. is incorrect hence, denied. Respondents have never snatched any legal

rights of the appellant.

. That complete reply has already been given in above para No. 1 of the factual objections.
. That ground c. is incorrect hence, denied.

. That ground d. does not relate to answermg respondents.

e. That ground e. does not relate to answering respondents.

bl

g.
h.

That ground f. does not relate to answering respondents.

That ground g. does not relate to answering respondents.

That complete reply has already been given in above para No. 3 of the fac’(ua] objections.

That the respondents seek leave of this Honorable Tribunal to agitate additional grounds
at the time of arguments.

Under the circumstances, it is humbly prayed that the instant appeal is meritless against
i

the law and facts, hence liable to be dismissed without further proceeding. }7
~

District Education Officer (M) Director (E&SE) Khyber Pakhtunkliwa
Peshawar.
Haripur.
(Respondent No. 4) - : (Respondent No. 3}

Peshawar. (Respondent NOT2)

2

/\Secretary (E&SE) Khyb:?akh nkhwa

— _




BEFORE THE KHYBER PAKHTUN KHAWA SERVICE TRIBUNAL
PESHAWAR, CAMP COURT ABBOTTABAD

| Appeal No. 580/2014
Mr. Qazi Masood ur Rehman, District Haripur..... (Appellant) .

Versus -

The Secretary E& _SE Departement K.P.K Peshawar'&_' Others...... (Respondents)
AFFIDAVIT

I Mr. Zafar Arbab Abbasi, District Education Officer (M) Hafipur do
hereby solemnly affirmed and declare that the contents’ of Para wise

Comments are true and correct to the best of my knowledge and belief and |

nothing has been suppressed/concealed from this Honorable Tribunal.

Deponent i

Districtjvd:;tiﬁn Officer (M)

Haripur .

I310)- 8412734~ 9
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in the Supreme Court of Pakistan

(Appeliate Jurisdiction)

Present:

Mr. Justice Anwar Zaheer Jamali
Mr. Justice Khilji Arif Hussain
Mr. justice ljaz Ahmed Chaudhry

Civil Petition No.360 of 2013.

{on appeal from judgment of KPK Service Tribunal, Peshawar
dated 30.1.2013, passed in Implementation Petition N0.49/2012)

Muhammad Haroon

..Petitioner
Versus
Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
' ... Respondents
Petitioner: In'person.

For official respongdents: Mr. Naveed Akhtar Khan, Addl.A.G. KPK.
e, Mr. Saeed-ur-Rehman, ADO (Edu.), Haripur.

v

Date of hearing: 29.8.2013
JUDGMENT

Anwar Zaheer Jamali, J.- By this petition underlArticIe 212(3) of the
Constitution of Islami; Republic of Pakistan, 1973, leave to appeal is sought by
petitioner Muhammad Haroon against the order dated 30.1.2013, passed by the
Khyber Pakhtunkhwa Service Tribunal, Peshawar (in short “the Tribunal”), whereby
his implementation application No0.49/2012, in service Appeal No.506/2009, was
dismissed in view of sections-1 & 2 of Khyber Pakhtunkhwa Cessation of Payment of
Arrears on Advance Increments on Higher Educational Qualification Act, 2012
(Khyber Pakhtunkhwa Act No.IX of 20125.
2. We have heard the arguments of petitioner. He has placed reliance
on the earlier judgment bf ‘the Tribunal dated 12.5.2009, whereby he was hfald

entitled for the benefit of advance increments on the basis of higher qualification.

For this purpose, he has also placed reliance upon the judgment of this Court,

reported as PIA Corparation v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219).

3. As against it, learned Additional Advocate General KPK, Mr. Naveed

Afherintondent
aprongs Sourt - Jakisten
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through implementation application No.49/2012 filed before the Tribunal, cannot
be allowed to the petitioner in view of the clear language of section-1 of Khyber

Pakhtunkhwa Act No.IX of 2012, which has made its section-2 applicable with

retrospective effect from 01.12.2001 and, thus, made the said judgment

unimplementable.

4. We have considered the above noted submissions made before us by
the petitioner and the learned Addl. A.G KPK and seen that indeed as per judgment
of the Tribunal dated 12.5.2009, the .petitioner was held entitled for the benefit of
advgnce increments on the basis of his higher qualification, but such judgment has

lost its efficacy for the purpose of implementation by clear intendment through

. sections 1 and 2 of Khyber Pakhtunkhwa Act No.IX of 2012, which read as under:-

", Short title, application and commencement. - (1) This Act may be caliéd
the Khybder Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educational Qualification Act, 2012,

(2) It shall apply to all the employees of the Provincial Government, who
were entitled to received advance increments on higher educational qualification.
(3) it shall come into force at once and shall be deemed to have taken effect
on and from 1% day of December, 2001.

2. Cessation of payment of arrears on advance increments on higher
-eaucational qualification.— (1} Notwithstanding anything contained in any
decision, judgment and order of any Tribunal or Court including High Court or
Sﬁpreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuancé of any order, letter, office -mémoranda, notification, instructions and
other lnstrumgnts issued before 1.12.2001, such orders, letters, office
memoranda, notifications, instructions and other instruments shall be deemed to
be non-existent, ceased or revoked and no further claim whatsoever on the basis
of these instruments shall be entertained and all cases in respect of such claims
piending in any Court or Tfibunal including High Court and Supreme Court of
Pakistan shall stand abated.

{2) Any order made, instruction issued, decisibn, judgment or order of any
Court or Trib.unal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have been
validly made, issued and Implemented by the date of commencement of this Act,
and any amotnt already paid there-under-on account of advance increments or
arrears thereof shall be deemed to have been validly pald and shall not be

recoverable from the recipient Government employees.”

ANABAD
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S ‘5. . A bare reading of the above sections from Khyber Pakhtunkhwa Act
a No.IX‘(:)f‘ 2012 makes it crystal clear that whatever benefit the petitioner was
'cIaiming through the judgment dated 12.5.2009, has been: nullified by the
' Iegislatiure through clear intendment in unequivocal terms, while vires of the said
| ’ : Act have not been challenged before any forum,
| : :

This being the position, leave to appeal is refused and this petition is

Sd/- Anwar Zaheer Jamali,J

Sd/- Khilji Arif Hussain,J

Sd/- [jaz Ahmed Cha W
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~MFORE KHYBER PAKHTUNKHWA SERVICE Tl
PESHAWAR. |

Service Appeal No: 580 of 2014 ‘ \

' Q«m Masood—ur—Rehman S/O Qazi Ghulam Jilani, (Ex PTC tea\ :
_ 4~acher, Government High School Pind Gugran, Haripur.. R/O V\
R - post Office Khoi Nara, Tehsil & District, Haripur.

: a : -' . Appe
(} o . " . - L ’ ‘ €.
Versus ¢

Govevnment of Khyber Pakhtunkhwa through Secretary Fmance Departmen
Peinawar and 05 Other.
RespondentS‘

R
C T
o

REJOINDER (REPLICATION) ON THE COMMENTS
(REPLY) OF THE RESPONDENTS NO 1 TO 4.

Respe‘ctfully Sheweth, ' LG

D> : . That two sets of coments/replies have submitted before thrs,

Honouyable Tribunal, one is from respondents No 1 and the other is from'

; rebyondent no 2 to 4, factually and legally all points/issues are same
theregove for the sake of bravety and to avoid confusion, Appellant submlts :
thekfollowmg joint rejomder o

s

3

ON PRELIMINARY OBJECTIONS

0
1 -3) That appellant has good cause of action to file instant appeal before:
- this Honourable Court, it is not time bared but filed well in time,.
] there is no limitation against Pay matters, and cau_se of:ectiomar"ises
every month when the appellant receives his pay slip, it is ‘l'egal‘ly’an“c'l
= o . Tactually maintainable, and accordmg to law, the impugned Act
| would itself treated as final order, Moreover the instant service appeal
is filed, in pursuance of the Judgment dated 25/03/2014 (Annexure
“E”) passed by Peshawar High Court, which Is nov‘vk' final, as-

<=7 regpondents has not filed any review petition before High Court, nor

filed any Petition/appeal before Supreme Court of Pakistan.

ZDThat appellant filed his appeal according to law, for’“hrs valuable
I vights, which was snatched 1llegally by the respondents and 1t 1s

fundamental & constitutional rrght of appellant to file mstan’t appeal,;_ '

wr
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| ,7- +his regard. A _ - e

thus plea of pressurizing, is incorrect and denied, appellant did not‘
© conceal any fact from this Honourable Tribunal and came 1o thrs

"

Honourable Tribunal with clean hands and appellant has got good

,-

- :'_ - Yocus standi to challenge the impugned Act, and there is no estoppel m .

7-8)° ) That there is no question of misjoinder and nonjoinder of necessary .
_ parties, all the necessary partles are already included in the panel of
respondents and no one is left, respondents in para-8 themselves
admitted that, this Honourable Tribunal is not a Constitutional Couirt,

M Government of KPK through Secretaries (Departments) have already

.L:-

1

: 1
LYy,

" - 3

o

-

been arrayed as party, the Jurrsdlctlonal point is decrded and well

.0' :

o

Re¥y
seftled by Supreme Court and- specifically by High' Court éjn__
25J03/2014 which is worth perusal, In this- Trlbunal .the - vires of
1mpugned Act is challenged through instant appeal, which is ﬁled on

. @
: ‘ the basis of law, decrded by Peshawar High Court ini Writ Pet1t10n on

ey

. 25/03/2014, which attained its finality, and binding upon respondents.
. ' oo L

‘ q-n) That the right of advance increments was glven/demded by this

* Honourable Tribunal vide its judgment dated 12/05é2009 and.

vespondents were arrayed as party and they appeared, filed comments,
NN _,~

~

awd fully contested the same,- and legally no law (Act) was ‘.
onmulgated against the fundamental and constitutional- rrghts of the-
appellant no one has any such power to make such law Wthh is

: "\_7 against the spirit & Articles of the Constitution of Istamic Republic of

. O
. Pakistan. Y
_ ] O NS
ON FACTUAL OBJECTIONS .
l) That respondents in reply of Para no 1 of the service appeal Qo
<o oot
“the judgment of Honourable Tribunal ----- F— ----- L
) . 57
------------ Act No IX of 20127 .“/1 R4

have reproduced the para No 04 of the Judgment dated 29/03/2013
passed by Supreme Court of Pakistan in CP No 360 of 2013 but

e delrberately concealed the real factual posmon of the case, as a matter
o

" - of facts, under the next Para no 05 of the same ]udgment of Supreme
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- 2 Court of Pakistan, in pursuance of observation/guidance of Apex

court, the Writ Petition was decided by High Court on 25/03/2014 and

Cf"' instant service appeal is filed under the same law.

91) - That under the law provmcral assembly has no power to change the
‘ nature of constitutional rights/Article nor pass any Act which is
w ' n o against to any Article of Constitution and the 1mpugned Act cannot bel
| . Ar ': ‘passed in the presence of Article 25 of the Const1tut10n and suchr '
- [ law/matters was decided by the Eearned larger bench of QSuprerne;.
" ' Court in (1991 SCMR 1041) (relevant at para 33 page 1092) Further;
more all necessary parties are arrayed in service appeal and same
| appeal is d1rectly filed under the specific law as decided by ngh
. , Court in Writ Petition on 25/03/2014, which 1s blndlng upon,
o respondents and attamed its finality and never challenged by
vespondents before proper forum on the questron/pomt of necessary
Z pasty, respondents when raised objection have forgotten' vital aspectr
of the relevant law that this Honourable Tribunal had. beet:{ estal:(;hshed:
~ under Article 212 of the Constitution and has its power to demde mé;. |
‘ ,7).A issues of term and condition of the service between civil servants &
" Department, and Governor KPK is not represent department.

P O
' Similarly this Honourable Court has not writ power under Article 199
S L ‘ ’ . I
5 ... of the Constitution. @
. ‘--.<-L~l- . ! ‘ ;J
3) That respondents stated the factual position of the case before passing

‘:;) S _- theJudgment dated 25/03/2014 passed by Peshawar ngh Court but
| K ’chey did not point out any law, or gave any thing that how appellant
" s S " can be restricted from his legal right on the subject 7 , whlle it v\zas' )
| dec1ded on 25/03/2014 and High Court held that remedy by way of'

service appeal before the Servrce Tribunal is available to the
= aggrieved person (appellant) against the impugned Act ‘

. _.:_,?_ respondents side tracked the real issue, because they have no defense

PR P

m the presence of law, settled by Supreme Court and H1gh Court

NURE 4) Thqt respondents did not submit their reply to the pornt and tr1ed to'

hush up the matter, factually case of appellant is quite clear and flled'
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“3ccording to law decided by Supreme Court of I)Cal;iStan)and the
_Peshawar High Court Abbottabad Bench, and the J urlsdrctlon point of
£/ \aw on the subject subjudice before this Honourable Trlbunal is
finally settled by larger Bench of Supreme Court of Paklstan m her'
S “ reported Judgment (1991 SCMR 1041) (relevant at para’ 33 pﬂage'_

e . 1092), after the relevant law, respondent have no way. to deny the

v

s

rights of the appellant in any way.
. (i
Ao

QvT‘ .
S) That Appellant seeks the leave of this Honourable Trrbunal to request

e c //‘"

tldrt1onal grounds according to srtuat10n at the time of arguments

ON GROUND 5

a-c) That the reply of the respondents are totally incorrect and amblguous '

- also not relevant to the pornts raised in the appeal, appellant (gerterated. |
S - ’; the pos1tron taken in Para a-c of his appeal. . @ ' '

R G
o

d-h) That the case of appellant is very much clear and it is drrectly based

(.‘*"

oon Supreme Court Judgment and comments of the respondents are.. = .

L *totally incorrect, also not relevant to the points raised in appeal and it -
i adrmtted facts that reply, of respondents is totally -incorrect and
* clain of appellant cannot be denied by the respondents in the presence

CaE
"~ cf supreme Court Judgment as referred above, thus the posrtron taken'

in Para (d-h) in appeal by appellant is reiterated. R

# is humbly prayed that this appeal may kindly be accepted along with all

-7 back benefits. | /'// Vé

S
-

PR}

'D‘élsé d 16/05/2016 | (Qazi Klas6od-ur-Rehman) -
SRR ' - | pellant in person

£

. Verlﬁcahcm :

\ i

It is Verrﬁed that contents of instant rejoinder is correct and true’ act’:Ordinétfo -'
3 _-my Dbest knowledge and belief and nothlng has been suppres gd from thlS
.\ Honourable Tribunal. ' , ~7, |
Dated 16/05/2016 | ‘ (Qazi sood-ur’-l{ehman)-f




b

BLFORL KHYBER PAKHTUNKEWA SERVICE TRIBU‘\IAL
PESHAWAR.

Service Apnea{ No: 586 of 2014

" Qazi Masood-ur-Rehman 8/0 Qazi Ghulam Jilani, (E\( PTC teacher) C.T
$racher, Government High School Pind Gugran, Haripur.. R/O Village &'

‘Post Office Khoi Nara, Ttllbll & District, Hari 1an
| | Appe‘ll'aﬂi j

|
! Versus

I R

Govevnment of Khyber Pakhtunkhwa through Secretary F inance Departmcnt .

Pesﬁawar and 05 Other. :
Respond_ents

REJOINDER (REPLICA’ TION) ON THE COMMENTS
(REPLY) OF THE RESPONDENTS NO 1 TO 4.

Respectfully Sheweth,

, That two sets of coments/replies have submitted | befoie this
Honoyyable Tribunal, one is from respondents No 1 and the other is fron,

fespondent no 2 to 4, factually and legally all points/issues are” same
theregove for the sake of bravety and to avoid comusmn Appellant submlts
the foliowing joint rejoinder.

ON PRELIMINARY OBJECTIONS -

o 1-3) That appellant has good cause of action to file instant appeal before.'

this Honourable (,oun it is not time bared but ﬁled V\tﬂ in time,.
. there is no limitation against Pay matters, and cause of: auuon auseb
every month when the appellant receives his pay shp, it 18 l.egail. y and

tactually maintainable, and according to law, the impugned Act

would itself treated as final order, Moreover the instant service appeal

1s filed, in pursuance of the Judgment dated 25/03/2014 {Antexure

. “B”) passed by Peshawar High Court, which is now final, as

respondents has not filed any review petition before High Cout, nor

filed ériy Petition/appeal before Supreme Court of Pakistan.

-\-(:?\That appellant filed his appeal awmd'ng to law, for his valuable

vights, which - ‘was snatched 1lleg'ﬂly by the respondente aﬂd it is -

fundamental & constltutzonal nght of appellant to file instant appeal_,‘ o




/ >_\ )

thus plea of pressurizing, is incorrect and dellied, appellant did not

_ conceal any fact from this Honourable Tribunal and came to _this'
Honourable Tribunal with clean hands and appellant Has got good

Yocus standi to challenge the impugned Act, and there is no estoppel.in

'fl'\ s regard.

7-8) That tl1ere is n'o. question of misjoinder and nonjoinder of necessarv
| parties, all the r1ece<sary p’ll‘lle‘l are already included in the panel of
respondents and no one is left, respondents in pa1a—8 themselves
admitted that, this Honourable Tribunal is not a Constitutional Court,
, Government of KPK through Secretaries (Departments) have already'
been anayed as party, the Jurlschctlonal point 1s decided and ‘well
gettled by Supreme Court and specifically by High Court on |
25/03/2014 which 1s worth perusal, In this Tribunal, -the vires of
impugned Act is challenged through mstant appeal, which 1s filed on
. the basis of law, decided by Peshawar High Court i Writ Petition on
. 25/03/2014, which attained its finality, and binding upon respondents.

"q~ ll) That the right of advance increments was glven/decxded by this
Honomable Tribunal vide its judgment dated "12/05/2009 and
vespondents were arrayed as party and they appear ed, filed comments,
and fully contested the same,- and legally rlo law (Act) wasl.
Promulgated against the fundamental and.constitutional-rights of the;
appellant, no. ope has any: such power t(-). make such law‘whi_ch is

against the spirit & Articles of the Constitution of Istamic Republic of
Pakistan.

ON FACTUAL OBJECTIONS

D- That resﬁondents in reply of Para no 1 of the service appeal,
| “the judgment of Honourable Tribunal ------ S
------------ Act No [X 0f 20127
have reproduced the para No 04 of the Judgment dated 29/03/2‘013"
passed byg;&}up;:eme Cogg;gﬁgfﬁl{_‘akisten in CP No 360 of 2013, but
deliberately ebnceéied the leal factual position of the ease, as a matter

of facts, under the next Para no 05 of the same judgment of Supreme




Court of Pakistan, in pursuance of observation/guidance of Apex=

court, the Writ Petition was decided by High Court on 25/03/2014 and

instant service appeal is filed under the same law. -

2) That under the law provmc;al assembly has no power t to change the

3)

nature of consututlonal rights/Article- nor pass any Act which is
agamst to any Article of Constitution and the 1mpugned Act cannot bee
assed in the presence of Article 25 of the Constitution, and such -
law/mattels was decided by the Eearned larger bench of Supreme;_ |
Court in (1991 SCMR 1041) (televant at para 33 page 1092), Fu1ther‘
motre ell necessary parties are arrayed in service appeal and same
appeal is directly ﬁled under the specific law as decided by ngh-
- Court in Writ Petition- on 25/03/2014, which 1s bmdmg upon
respondents and attained its finality and never challenged by |
respondents before proper f01um on the question/point of necessary
Paxty, respondents when raised objection have forgot_ten vital _aspeet:
of. the relevant law that this Honourable Tribunal had been e_établished
under Article 212 of the Constitution and has its power to decide the

issues of term and condition of the service between civil servants &

" Department, and Governor KPK is not .represent department.

Similarly this Honourable Court has not writ power under Article 199

" of the Constitution.

That respondents stated the factual position of the case before passing

" theJudgment dated 25/03/2014 passed by Peshawar High .Coui*t,.;but‘.

they did not point out any law, or gave any thing that how app:el-lant'
can be restricted from his legal right on the subject ? , while it Waé _
decided on 25/03/2014 and High Court held that remedy by way of-
service appeal before the Serv_lce Tribunal is available to the

aggrieved person (appellant) against the ‘impugned Acf;

~ respondents side tracked the real issue, because they have no defense

" {n the presence of law, settled by Supreme Court and High Court.

4)

Thqt respondents did not sdbmlt their reply to the pomt and tued toh

hush up the matter, factu ally case of appellant is quite cleax and hled




“according to law cleuded by Supreme Court of Paklstan and the.
Pe shawar High Court Abbottabad Bench, and the Jurlsdlctlon pomt of
\aw on the subject subjudice before this Honourable Tubunal

- finally settled by larger Bench of Supreme Court of Palqstan in he1
reported Judgment (1991 SCMR 1041) (relevant at para’ 33 page
1092), after the relevant law, respondent have no way. to deny thev.

rights of the appellanl in any way.

S) That Appellant seeks the leave of this Honourable Tribunal to 1equest |

ddmonal grounds accordmg to 31tuat10n at the time of arguments

ON GROUND?

a- c) Tl\at the reply of the respondents are totally mcorrect and amblguous ,
also not 1elevant to the points raised in the appeal, appellant reiter atecl

} - the position taken in Para a-c of his appeal.

- d- h) That the case of appellant is very much clear and it is directly based
on Supreme Court Jvdoment and comments of the respondents are.
'totally incorrect, also not relevant to the points 1atsed in appeal; 'md it

is admitted facts that reply of respondents is totally incorrect aud

clairn of appellant cannot be denied by the respondents in the presence‘
in Para (d-h) in appeal by appellant is reiterated.

‘ - . cFsupreme Court judgment as referred above, thus the posmon_ taken
l ¥ is humbly prayed that this appea: may kindly be accepted along with all

back benefits. | /./ V{

Daked, .16/05/2016 | (Qazj Mascod-ur-Rehman)
S : : . pellant in person =

B Verlficahcm

It is venﬁeci ¢hat contents of" instant rejoinder is correct ancl true’ accmdmg to
‘my  best lcnowledge and behef and nothmo has been STEEI;PCI from thls
Honourable Tubunal ; _ S o AT |

Dated 16/05/2016 © . = - ~uais . (Qagj

Sood-ur-Rehman)-
ppellant in person




